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Profits

16-3480 The capital/revenue distinction

As capital receipts are not assessable to profits tax the distinction betye
income of a capital nature and income of a reven

ue nature is crucial. Rey,
or trading receipts are typically regarded as the “produce” of cg

identifiable and severed from that capital (Eisner v Macomber (1919) 252
189). If, for example, a person purchases land and leases it to a third

then the leased property is capital and the rents received (being amg
derived and severed from the capital) are revenue receipts.

i i ill
.o an investment — in which case the profits from the disposal w
ing ! A
: tal gains; or
non-assessable capi |
ﬂ' in which case the profits from the sale will be assessable
ding — 3
enue profits.

‘ ding and is therefore
ini hether a taxpayer has been 1'.1'3 i

; demrrr;u:(mt%e"\sloialled “badges of trade” are lrllﬂuentlal. Eese hiigéilct;:
bfle tff) Ei-u’res of trade which, when weighed against e %0 eri'he most

e ?athe taxpayer’s profit generating acf:iv1ty: (s.ee 1]6—.05 tz;war L
ltur:! ?est however, is the test of the taxpayer’s intention
] £ 4
uestion.

qe rules apply to loss making cases. See also 96-0500 and Case K23

1) FIKRC 80-754 (D45/00).

A common method for distinguishing a capital receipt from a revenue q
trading receipt is to distinguish receipts relating to assets forming part of
permanent structure of a business (eg receipts from the sale of machine

premises) — in other words, to parallel the capital/revenue distinction
the distinction between fixed and circula ting assets:

ificance ot taxpayer’s intention
® A fixed asset is — one which “the owner turns to profit by keeping it

his own possession”; it provides the means to make profits (e
machinery used in the course of a taxpayer’s business). Fixed assets give
rise to capital receipts when sold; and

® A circulating or trading asset — is one which the owner turns over
“makes a profit of b

y parting with it and letting it change masters” (e
goods or produce sold to customers). A circulating asset gives ris
revenue receipts (Ammonia Soda Co v Chamberlain (1918) 1 Ch 266; Van
Berghs Ltd v Clark (Inspector of Taxes) (1935) 19 TC 390; Golden Horse S
(New) Ltd v Thurgood (Inspector of Taxes) (1933) 18 TC 280).

Whether a particular item is of a capital or 1
on the facts and circumstances of each in

of degree. In Burmah SS Co v IRC (1931) 16 TC 67, for instance, two companies
had jointly bought a motor vessel and gave it to ship repairers for vepair. The
repairers took longer than agreed and the owners claimed dameges for loss of
trading opportunity. The claim was settled and the repairers paid each of the
owners a sum of money which the Court held to be a revenue receipt as it was

in lieu of lost profit. It was said, however, that it would have been a capital

receipt if the companies had put it forward as a reduction of repair costs.

Note that a payment is tested in the hands of the recipient (IRC v Reid’s
Trustees (1949) AC 361). What may be regarded as capital in the hands of the
payer may be revenue income in the hands of the payee.

. d
paye:’s iitention toward an asset indlcatefs ’glle nat_urse ;)11: i;]_rlfgasfiz; an.lts
ke ility of the gain m it
sequentt nature and assessability of ' _ A
em:e??y’tatileayer acquires a plot of land with the intention ;f hotl;htr;agde
=N I:lrn:nt of for permanent business use (rather than mtec? ﬂllrég i
6—88780) the plot of land is regarded as a capltz?l asset an P

- ﬁl11:5 sale :a.re considered non-assessable capital gains.

i ‘s intention at the time when
tion is: what was the taxpayer's intentl : e
rgieV:lltt c.la\zzfet was acquired? Was it acquired with the mtzr::lc::\ent
e of it at a profit or was it acquired as a long-term or p
in;
stmegnt? (Simmons v IRC (1980) 2 All ER 798).

. . ! tl’le
Simmons approach has been specifically apphed.m. many E?li;?fdog:;gnug
o ing: Chinachem Investment Co Ltd v Commissioner of ¥ -
8 mcthcli(lﬁg 190-007 (CA) and All Best Wishes Lr'ma‘ted v Cargmz;sgngew
| nd }{evenue (1992) 1 HKRC 990-067 and the following Board of ke

evenue nature ultimately doptn;fl
dividual case and is often a question

e N49 (2004) HKRC 981-025 (D53/03); Case M19 (20033(3 H(I;(I]{O(i)'ﬂg) Kz;sg
7/01): Case 122 (2002) HKRC 980-823 (D21/01); Case : e
"""23/4 )bze/ooy Case J49 (2000) HKRC §80-717 (D137/99); c;;geg)] JCH
c 1[530-716 (b136/99); Case J43 (2000) HKRC ﬂ80-7110 (62;2(13135/93)- 2
ff 9) HKRC 980-629 (D145/98); Case 156 (1999) HKRC §80- (O (D12’7 g
f; L HKRC 80-624 (D136/98); Case 150 (1999) HKRC 18 IR
Bciél?ff )(1999) HKRC 980-618 (D126/98); Case 147 (19991)44H(1;;§99)1[HKRC
'fmllg/gs)- Case 146 (1999) HKRC 980-615 (D113/98); Caseg' Aol i
180-613 (b108/93)- Case 136 (1999) HKRC 980-605 (D83/9 )f) 636;98)- .
T e o tob) ARG 480-591 (DA/98); Case
(19¢ -593 (D54/98); Cas ( i
ggg(gl)gglilclggco 1180—5586 (D38/98); Case 115 (1999) HKRC 980-584 (D30/98)

16-3520 Profits from disposal of asset — capital or
revenue?

When a taxpayer has disposed of an

asset, particularly property, it must be
determined whether the taxpayer was:
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C 980-936 (D32/02), the Board believed that the
Mguﬁgf}? L?nit‘(gi toﬂbring he(r mother and her family together ugder
.gbut doubted that the purchase of the property was intende t}t10
this goal. The Board found that there were dls_crepanaes be;::txeen e
purposes of acquiring the property and the objective facts of the case.

C 980-975 (D93/02), the taxpayer was an indlge{lous
.1\;:111139(21872?«2 Il_”feKrﬁtoles who applied for a building licence to buﬂc;ita
se on a land lot assigned to him. He claimed that he had mtepde thc;
ho}-?ouse as a place of living for his family and they had moved Etcf) e
to live. However, the Board concluded that the house was so . orlfai
- profit as it was not built as a single house but three separate ;n Sﬁld
ed flats and the taxpayer sold all of the three flats althougl]; e c;:c:also
e repaid the related debts by selling only two of them. The Boar dim

1d ‘tlgat there.was no indication that the taxpayer would have been able

: e the 22velopment himself for long-term investment purposes.

¢ i Case N'17 (2004) HKRC 980-993 (D128/02), _the'Board accepted thac’;
~aver’s contentions were consistent with the objective facts. It accepte

FY édﬁoperty was acquired with an intention of using it as a residence afrlld
'mdigposed of as the taxpayer discovered a staircase at the back of the flat
she moved in.

' C §80-453 (D4/96), the fact that the taxpayers had spent
;1(5215 éi?gz)g: I?llt{ ojt and F(:quip the properties in question sufppoﬁte'd
claim that the properties had been acquireq as capital assets ortrt cﬁ:_:
s venture. The Board pointed out that, rea‘hstlcally, no properg fta i
invest substantial sums of money, int;endmg to erte the;g 8 2110 tired
short period, just so that a property trading transaction would be ¢

investment.

Case 114 (1999) HKRC 980-583 (D28/98); Case I11 (1999) HKRC 180
(D24/98). 0-5

The intention of a taxpayer must be determined by reference to both subj
and objective factors. The whole of the evidence must be considered
taxpayer displayed a subjective intention to trade when he or she purc
the relevant asset, and the objective facts are consistent with this intent
then a trading intention is identified. If the subjective and objective facg
point to different intentions it is necessary for the Board of Review
determine why the conclusions are different and which one is apparent]

more truthful in all of the circumstances (Case K65 (2001) HKRC 980-
(DI11/00); Case 114 (1999) HKRC 980-583 (D28/98 IRBRD Vol 13, 234); Cg

(1999) HKRC 180-580 (D24/98); D61/88 IRBRD Vol 4, 62. In Case M32 (20
HKRC 9480-897 (D147/01), the Board rejected the taxpayer’s subject:
intention of acquiring the property in question to provide for his retirement
the objective evidence showed that the taxpayer had sold the property ang
acquired another one with poorer rental yield.

Subjective expressions of intention made in the accounts or minutes of
taxpayer are not, on their own, conclusive. They must be tested against'
objective facts and circumstances (Case B40 (1992) 1 HKRC 980-201 (D14,
IRBRD Vol 7, 125); Chinachem Investment Co Lid; Hillerns & Fowler v Murmy
TC 77; All Best Wishes Ltd). Self-serving statements made by witnesses are al
of limited value unless they are objectively tested and corroborated (Case
(1993) 1 HKRC 980-233 (D50/92 IRBRD Vol 8, 17; Case C10 (1993) 1 HK]

180-219 (D34/92 IRBRD Vol 7, 356). ‘

A taxpayer who acquired and resold property was found not to ‘
purchased the property as a long-term investment for rental or redev 2l pme
in D37/87 IRBRD Vol 2, 420. The objective facts of the case pointed t
opposite intention. Among other significant facts: the taxpayer had a histo
of property purchases and resale and no evidence was chown that _
taxpayer had sufficient funds for property redevelopment. The profits derivi
from the sale were revenue rather than capital in nature. The objective fa
similarly pointed to the taxpayer having an intention to trade rather than
invest, in cases D23/88 IRBRD Vol 3, 283 and D25/88 IRBRD Vol 3, 294.

In Case M58 (2003) HKRC 80-923 (D11/02), the corporate taxpayer claimed
that the subject properties were acquired for redevelopment and it was forc
to dispose of them as it failed to acquire the remaining units within the s

premises. The Board disbelieved the taxpayer’s stated intention as there was
no evidence of the taxpayer’s prospects of acquiring and redeveloping all
units in the premises. Most importantly, the objective facts showed that the
taxpayer had granted lease with no redevelopment break clauses to existing

occupiers of the properties and the taxpayer had not taken any steps to evict
the occupiers.

act th taxpayer has held certain properties for a long _perlod of time is

fg;t itmsato:vn, grc};of of an intention to hold the properties as lor;%—gtf)rn'l\
vestments (Case N7 (2004) HKRC 480-983 (D116/02); Case A125C( il
HKRC 180-125 (D16/91 IRBRD Vol 6, 24); Case A122 (1991) 1 HKI{’. :L e
91)). It is only one factor which may be cons1_dered._ Similarly, the "
at a taxpayer has acquired property at an attractive price does3n(;t, I—?;R >
m, render the transaction a trading transaction (Case C1 (1993)

0-210 (D23/92 TIRBRD Vol 7, 268)).

: ion i 1 hers v
e onus of proving intention is on the taxpayer (China Map Lid E:r. Ot
Con missioner%f Iulmgtd Revenue (2005) HKRC §90-172; Case Q15 (2(;3?1 HZIE&C)
1-201 (D58/06); Case 043 (2005) HKRC 81-099 (D90/04); Case e ( o
KRC 981-037 (D58/03); Case N60 (2004) HKRC 981-036 (D57/Og)5:5/0a35)e- D
4) HKRC 981-035 (D56/03); Case N50 (2004) HKRC 181-026 ( 14’6/99)-
8 (2000) HKRC §80-726 (D151/99); Case ]56 (2000) HKRC §80-724 (D s

o — 96-3520
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Case 114 (1999) HKRC 180-583 (D28/98 IRBRD Vol 13, 234);
HKRC 480-580 (D24/98)).

In Wong Ning Investment Co Ltd v Commissioner of Inland Revenue (2000) H
190-105, the taxpayer acquired a property in Hong Kong in 1977 g,
parent company, Hoi Tung Investment Co Ltd, for a consideration of $1
to the Building Authority’s view that the site was subject to height and gf
restrictions, development of the site commenced only in 1979 when

the Chinachem group’s practice not to mortgage properties which
as the
trading stock. |

- that Huen ] annulled the assessments as opposed to referring
e:int% the Board to be reheard.

- ] Sl nd Revenue (2005) HKRC 1[90—142, the
- Y.m 5’ aCDT(;n Zs;;ngzltgggfober 1996 and disposed of it ont? g/li;y
o apr uid that the property was not purchased for 2t th%

e taxpa};erd iﬁtended the property to be his place of remdetr)\ce 2
iy He submitted that he purchased the property becau £
g imming pool, unlike another property he originally
e chla estateg which he considered would be safer for t1’111521 s%r;z

o Sar: er sold the property when he foEmd out it dab 7
B tadeyof Review found that the information furnished by
L0 BDatr ts to the Inland Revenue Department on the I;ro}f)e;"z
S i;‘:umifll al;fter the event took place, wherg the disposa ob .
e Shf;l' yiLfied under the trade nature transactions category, tg tethe

B i 35? idence. The majority of the Board t_ook the view d1; ¢
k. pleccel ; ?cvcomme.rcial gain before the provision of a settle1 toglle
his ;ag?llyﬂ ar{:::lueach of his properties wouldﬂkiet ;v%ﬂz‘t;ge ]ﬁ); g?d?n r; e
) i agreed wi e Bo
tpﬁce'e?;meadcof];irfegftzﬂcsltislc{:;ggehisgr onus under sec 68(4) of the Inland
taxpaye

enie Ordinance.

te Investments (NT) Limited v Commissioner of Inland szve;u:f 2121(1);):6)!
ol 84 d Real Estate Investments (NT) Limited v Cormmission. ga
o ??KRC 990-175, the Court of First Instance and Flourt (o) ’E]p i
e el held the Boaréi’s decision in concluding that it was Lﬁd fh 5
e u?tiee finding as to the relevant intention. The Courts he o
B o ect in holding that the taxpayer hac! not discharge of
.Boardf “;i)c‘):fo rii*l showing that the relevant intention at the time
den o

i nt.
acquisition was to hold the property as a long-term investme

‘ : hich
A er became a member of the Chl{lachem gfo‘{Pl n tixgrft?esjv Tlie
;7:;511;;(113 agroperty development as part of its commercu;eszc purpo.se yi!
ﬁi ayer acquired a residential property .v-vlth thg;ﬁ 13 erty in 1979, the
| zj‘ézvszmg thesites Shoxtly. ftes 1he acqmcsilt;%r‘:/c}f f etsp 2?121:35}’ came to be

; ital s expanded an .001 5
Eaxpage;; Ssliasﬁzig?j%l;aof VS\ﬁn H\fng Kai Securities Ltd (SHKSL), a substantia
owne

property developer.

iti lusion as to the relevant

ble to come to a positive conc i

:rhe B'Oﬂrd “c.{iascc];?s?dered that the evidence adduced by the tt;ixp;:ze; y‘:r's

_mteml?ﬂ 'and and unconvincing”. The Board also flound that de efin e
::g()uﬂ:nelrrlr;]:ﬁat the fact that the property was classified as a fixed ass

i i be held
financial statements supported the view that it was a capital asset to

Case 11 @

development was completed, the taxpayer sold the property to an assog;
company, Istril Ltd, for a consideration of HK$29.050 million. Istril compl
the development of the property in 1988. Immediately after the Occupatig
permit was issued in May 1988, Istril rented out the apartments and ¢
apartments had been held for lease since then.

The Inland Revenue Department considered the sale of the property by
taxpayer to Istril in 1986 was in the nature of trade and hence subject to pr
tax. It issued a number of assessments accordingly.

The taxpayer objected to one of the assessments and challenged the other ty
assessments by filing an application under sec 70A of the Inland Reo,
Ordinance as it had failed to lodge an objection within the stipulated time,

taxpayer, Hoi Tung and Istril were all part of the Chinachem group o
companies.

The taxpayer appealed to the Board of Review. Several members of ihe
Chinachem group provided oral evidence to substantiate that the progerty ir
question was intended to be held as a long-term investment. The Bo d
dismissed the taxpayer’s appeal and confirmed the assessments.

Huen ] in the Court of First Instance held that the Board had) placed undue
emphasis on extraneous matters, particularly on the \acts' of Chinachem
Investment Co Ltd v Commissioner of Inland Revenue (1989) 1' HKRC 190-007 (CA)
(the CICL case), to such a material extent as to vitiate its determination of the
facts relevant to its decision. The Court of First Instance annulled the
assessments on the ground that the Board had erred in law by being heavily
influenced by references made to the CICL case and by rejecting the following
material evidence provided by members of the Chinachem group:

(i) If residential properties were intended to be held as trading stock, it is

the practice and policy of the Chinachem group to not rent out the
properties before sale;

(i) Properties intended for renting out would be classified as “fixed assets”
whereas properties intended for sale would be classified as “current

assets” when transferred out from “leasehold properties under
development” upon completion; and

16-3520
16-3520
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jis Tax

o is a proviso to sec 18D(2). It does not apply when a person ceases to
on a trade or business which is subsequently carried on by someone else
cessation was not the result of the death of a sole proprietor.

Example

mEnCEd busm_ess nI ug t . P y 5 t
I ]1(1(“[ (0] A us 20]2 I] e compan Sillst 154 Dj aceg

was made up to 30 June 20

: 13 (11 i : i
profits tax assessment proceeds asf fo]lr:v(zfz:ths) showing profits of $500,00
avoidance provision

Year of assessment . -
2012/13 Jisneing, Basis period Profit wing the exploitation of sec 181?(2) by taxpayers who were avoiding tax
2013/14 ment as per sec 18C(2) e h the profit drop-out provision, an anti-avoidance provision (sec
1 August 2012 to 30 June 2013 $500.000 9A)) was introduced. That section provides that when a taxpayer ceases
00068 carry on a trade, profession or business on or after 1 April 1979 which
Commencement - onced before 1 April 1974 then, additional to the profits calculated
der sec 18D(2), the taxpayer’s assessable profits will include:

profession or business”” — the amount

\ in the case of an “excepted trade,
y sec 18D(2) exceed the ““transitional

by which the profits excluded b
amount’’; o1

in the case of any other “relevant trade,
full amount of any relevant profits arising during the

The date on whi

; ich a trade, professi :

simple ) ' P y ession or business ;

beMpeenq;iih?n of fact. Difficulty may arise ho'\:/:')el.'?'renen‘ces gl
al commencement and preparation for businer;sm d1st1ngm'

profession or business” — the
“relevant period”’.

For a discussion of the case law on this point, see 16-1400

lie parposes of sec 18D(2A):
wssion or business” means a relevant trade, profession

‘o ‘excepted trade, profe
or business referred to in the definition of “transitional amount” (see

U
\QO f below);

Q @ “relevant period” is a period:

. — beginning on the day after the end of the basis period for the

penultimate year of the business; and
— ending on 31 March in that year; _
e “relevant profits” are profits which would have been included in the
taxpayer’s profits but for sec 18D(2) (and apart from Pt VI);

16-8780 Basis peri
asis period for as i
. sessm
s peri entin year of
le-n; 1Tolrmal basis of profits tax assessment for the
amouilif?sp :e?iies 1s to compute the assessable p
ofits arising in or derived from H i
e S BRB ong Kong during the period:
er th i i .
M brimisiel dr y atter the end of the previous basis period; and
al date of the business’ cessation (sec 18D(1)) \

This basis period appli
2 1es t i
April 1975. An alterr}ftive bgs; business or trade

commenced before 1 April 1974

year that a taxpayer’s tra
rofits according to the

; : which ceased on i 1
period applies if a taxpayer’s trad:,ncr); 3

and ceased or ceases afte AN
Where business commenced bef . o1 AR d ® a “relevant trade, profession or business” is a trade, profession or
April 1975 efore 1 April 1974 and ceases after 1 business to which sec 18D(2) applies and whose basis period for the year
Where a trade or b ' preceding the year of assessment in which the cessation occurs ends on a
T Dusiness whi day other than 31 March;

® 2 “transitional amount” is the profit for the period within the basis

period for the year of assessment 1974 /75:

(a) if the assessment for 1974/75 was calculated on the preceding year
basis and based on accounts made up to a date other than 31 March,
the transitional amount is the profit for the period from the day
following the corresponding date in 1974 /75 to 31 March 1975; and

(b) if the assessment for 1974/75 was calculated on the current year basis
the transitional amount is the profit for the period from the day
following the 1974/75 accounting year end date to 31 March 1975.

thi t(;;cal Pro.ﬁt arising or derived during the period:
. egllnnmg on 1 April of the business’ final year; and
ending on the date of cessation (sec 18D(2)).

This special rule appli
pplies be : :
Ich could cause certain i
profits to be

16-8780
16-8780
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Example .
o 820 Basis of assessment for short-term

Z Ltd commenced business in 1965 . 2

accounts are made up on 31 December sach yeus. It pentie o s 1o 201 business

wiete 48 folloswa year. Its profits for the relevant ye ;sion is made for businesses which are only carried on for short
rovision

ods. If a business commenced in a year of assessment (on or after 1 April

and ceased in the following assessment year, the assessable profits for

_ ar of cessation are computed on the basis of the actual profits derived
1 the date of commencement to the date of cessation (sec 18D(5)).

Year ended 31 December 1975
Year ended 31 December 2012
Six months to 30 June 2013

8860 Change of accounting date

(i) Under sec 18D(2):
jal provision is made for the calculation of assessable profits when a

Year of cessation Basis period according to sec 18D(2) Profits (payer’s accounting date has changed because the taxpayer has either:
2013/14 1 April 2013 to 30 June 2013 $250,000 '@ failed to make up an account to the same day as in fhevbesions
(3/6 x 500,000) assessment year; or

@ has made up accounts to more than one day.

(ii) Under sec 18D(2A):
len ataxpayer’s accounting date changes in any year of assessment the

gpayer’s assessable profits for that year are computed, and the assessable

® Profits of the “rel a7 . . 5
assessment uncEZreg:cIl E’Sf;lzﬁ’%egﬁﬁ-}t‘sdézﬁf’f‘} guiol 20 i« for the previous year are recomputed, on a basis which the
to 31 March 2013) ......... anuary 2013 Coramissioner thinks appropriate (sec 18E(1)).

b ATCRZOLI) ottt 250,000 ‘ ; i - ) )
* lTransmoﬂaj amount” (ie profits from period 1 January G o Commissioner is required to consider all relevant factors and disregard
975 to 31 March 1975: 3/12 months x $240,000) ................. $60.000 y irrelevant factors when exercising the discretion provided under sec
4 18E(1). The Commissioner’s mind must be directed to what is the appropriate

grse; g;gizegsgfiztﬁ;:rtgi tlmé% s(;zuzl)s ($215<(i);\000 —$60,000 = $190,000) is treated as
. AN :
for its year of cessation $440,000, calcula’?ed ags ?cl)(flct)?ii} emable piit L

pasis for the computation or recomputation of profits on the facts of the case in
question (Case A102 (1991) 1 HKRC 480-102 (D71/90 IRBRD Vol 5, 493)).

In exercising the discretion under sec 18E the Commissioner normally
endeavours to achieve the following objectives: i

A i $
. ;;jsssable profits under sec 18D(2) 250,000 ® To adopt a basis period using the new accounting date as the last date of
- the basis period as soon as is reasonable and expedient having regard to:
se i . . i 2 :
ssable profits under sec 18D(2A) + 190,000 (i) the trend of the profits of the business, so far as it is possible to
EQUALS ) : ;
Total . discern a trend; and
otal a; i .
AR = 440,000 (i) the desirability of maintaining the normal 12-month basis period for
- the year of assessment unless exceptional circumstances dictate.

® To effect equity by producing a result which will not unduly prejudice
either the taxpayer or the Inland Revenue Department (see Case A102
(1991) 1 HKRC 980-102 (D71/90 IRBRD Vol 5, 493)).

In Yick Fung Estates Ltd v Commissioner of Inland Revenue (2001) HKRC 990-112,
the Court of Appeal held that, on the construction point, the Commissioner
was not entitled to use a basis period of more than 12 months for an “old
trader’” whose trade, profession or business commenced before 1 April 1974.
The Court held that as profits tax was indeed a yearly tax, there would be a
presumption that tax was payable on yearly profits.

Cessation of trade, profession or business

The date on which a trade,

rofession or i : . .
Sf fact P business ceases is basically a question

For a discussion of business cessation, see 916-1440.

16-8780

© 2013 CCH Hong Kong Limited Hong Kong Master Tax Guide 16-8860




562

However, on the other hand, the Court affirmed that the taxpayer’s
accounting date to avoid the tax payable for the nine months betw,
and new ones constituted a “transaction’” under anti-avoidance sec
was no need for two parties to be involved. The Court also held that
had an overriding effect over sec 18FE.

The above Court of Appeal decision reversed the Court of Fir
decision Commissioner of Inland Revenue v Yick Fung Estates Limited
Estates Limited v Commissioner of Inland Revenue (1999) HKRC 190-096
Board of Review decision (1998) HKRC 980-526.

In certain circumstances the Commissioner may find it appropriate to
basis period which results in the “double use” of part of a taxpayer’
This is not necessarily unjust to the taxpayer. “Double use” of
frequently occurs in taxation law. An injustice only results when the g
used profits are unusually high (Case A102 (1991) 1 HKRC 180-102 (f
IRBRD Vol 5, 493)). In reaching its decision in Case A102 the Board of
followed the House of Lords decision in IRC v Helical Bar Ltd (1972) 48 T
in which it was recognised that there is a distinction between double ta
and the double use of profits.

Treatment of losses on change of accounting date

The basic aims of the Commissioner when there has been a change ¢
accounting date and the taxpayer has incurred losses are: ]

® to ensure that relief is not given for the taxpayer’s losses more than o
and

® {0 see that the taxpayer’s assessments are based on the new accounh
date as soon as possible while at the same time achieving a fair ang
equitable result. '

&
6-8900 Chinese Lunar year as accounting veriod

Businesses may prepare their accounts by reference to the Chinese Lunar year
The Lunar year is inconsistent in length and does not conform to the statut
definition of ““year of assessment””. When the accounts of any trade, profess
or business are consistently made up to the end of the Lunar year, however,
Commissioner has the discretion to accept the accounts as being made up t
corresponding day in each year of assessment (sec 18E(2)(a)). This is do
without adjustment or apportionment.

16-8940 Apportionment or aggregation of profits

The apportionment (or aggregation) of a taxpayer’s profits between periods is
permitted when it is necessary in order to accurately compute the taxpayer’s
profits or losses for a particular year of assessment (sec 18E(3) and (4)). Under
normal circumstances any apportionment or aggregation must be made on the

16-8900 © 2013 CCH Hong Kong Limited

Tax rate
Taxpayer 2012/13
E i 15%
ersons other than corporations g
Corporations y Sy 2
C ations to which a share of the assessable profits
':rrgizl;ship is apportioned under sec 22A and wh.lch_are Y
o rged with profits tax in the name of the partnership un e o
22.

563

i i f days or months in the
;me: that is, having regard to the number o S ¢ _
F . :2?15 lbetweengwhic:h the profits are being divided. A‘dl-ffEIEI}t
L p:rrtly be used in special circumstances on the Commissioner's
may

| i before any adjustment for
Jrofi apportionment are computed ; nt fc
- roif:iltsn i?{owzflces Depreciation allowances for fnf(ed assets aiqulﬁiile:;
- . i of assessment, w
: eriod are allowed in the former year :
,erla}:E:g Ecquired in the drop-out period are included in the latter year
a a

PROFITS TAX RATES

6-0100 Frofits tax rates

tixpayer’s assessable profits have been d_eltern}'med in acdco;dal;l}clzi
‘P? Tl\‘r i)f the Ordinance, his or her tax liability is calculated by
lication of the appropriate tax rate.

other than corporations (eg individuals, unincorporated a'ssotiahg;s;)t
fﬁ:r ed to profits tax at the standard tax rate set down in the
"duleg Corporations are charged at the rate set down in Sch 8.

‘éhe year of assessment 2013/14 the following tax rates will apply:

For the profits tax rates applicable to earlier years of assessment, see §330.

Tax reliefs provided over the years include the following:

1-0 a one-off reduction of 75% of profits tax for 2012/13, subject to a ceiling
of $10,000 was proposed in the 2013/14 Budget Speech.

i i i 011/12, subject to a ceiling
x duction of 75% of profits tax for 2011/12,
2f0§fzo(f(f)5 ev\gs proposed in the 2012/13 Financial Budget and passed

under Inland Revenue (Amendment) Ordinance 2012).

i 9 i 2007 /08, subject to a ceiling
-off reduction of 75% of profits tax for
2f01r-1§<§25r§0(])-: was proposed in the 2008/09 Budget Speech and passed

under Revenue Ordinance 2008.

| 6-9100
Hong Kong Master Tax Guide 9
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17-3400 When pooling system does not apply

Before the introduction of the pooling system for calculating initial al
allowances (see 17-2900), the allowances were calculated individuauy_
of the taxpayer’s assets. This former system, which is set out in sec ¢
used in certain circumstances.

When pooling system is impracticable or inequitable

When the Commissioner is satisfied that applying the pooling system w
be impracticable or inequitable, he may direct that the former systerr
calculating allowances be applied (sec 36A(2)). In such a case the taxpaye
entitled to an initial allowance:

any
g system

® for the 1980/81 year of assessment — of 35% of the capital expendig
incurred on the provision of machinery or plant for the purp
producing profits; or

® for the years of assessment 1981/82 to 1988/89 — an allowance nf'-",
the capital expenditure; or '

® for the 1989/90 year of assessment and all following years
allowance of 60% of the capital expenditure (sec 36A(3)).

A taxpayer is only entitled to an annual allowance under the former y
when, at the end of the basis period of the relevant year of assessment,
she owns and has in use machinery or plant for the purpose of pro
assessable profits (sec 37(2)). Under the pooling system, it is enough that
taxpayer has simply owned plant or machinery at some time during
relevant basis period and used it in the production of assessable profits,
Department takes the view, however, that for the purposes of the non-pou
system the words “in use at the end of the basis period” in sec 37(%) sh
not be too strictly construed. So that if a machine is temporarily icle d
the last days of a basis period, it may still be regarded as being in use (DIPN
No 7 (Revised), para 20).

Under the non-pooling system, the annual allowance is calculated at the
set out in the Inland Revenue Rules (r 2, see 7-3300) on the reducing value
each of the taxpayer’s assets, rather than on the reducing value of classes
assets. The “reducing value” is the cost of the asset reduced by any initial 274 (1A)):
annual allowances already granted for the asset under the non-pool system. 1A
The “cost of the asset” is the amount of the actual cost less the notion

(elaht

for the production of profits.

—

amount of the annual allowances which would have been made if the. Year of ASS"?Smem
taxpayer had used the asset in question to produce assessable profits from the: Up to and including 1973/74
time of its acquisition (sec 37(2A)). 1974/75 to 1979/80

g0 . 1980/81
Hmitation 1981/82 to 1988/89
A taxpayer cannot claim an allowance for capital expenditure on plant or 1989/90 and following

machinery under sec 37 if a deduction has been allowed for the same capital

(ction of assessable profits, the non

Initial allowance for capital expenditure mdlons
e initi wance for an item of plant or machinery bought by hire-
Chu;;téails E‘?}l)lliad over the period in which the taxpayer pays instalments. An
tial allowance is made to the taxpayer for each year of gssle‘sslm g S
instalment is paid (sec 37A). The amount of the initial a owanment
ulated as a percentage of the capital portion of the mstalmer}t 111)ay (Se(;
percentage allowances for different years of assessment are as follows

Percentage Allowance

20%
25%
35%
55%
60%

i i it i ital expenditure
i for profits tax purposes on the basis that it is capi :
h,lcr}? aidpdevelopment under sec 16B(1)(b), or capital expenditure on
ed fixed assets under sec 16G (sec 37(1), 37(3)).

taxpayer has ceased to use plant or machinery to produce

i i ifi llowances under the
hinery or plant which qualifies for a . :
iy has yceaselzi to be used wholly and exclusively in the
-pooling system is applied to calcula_te
allowances available for the relevant asset in the year of assessment in
the cessation of use occurred (sec 39C(3)).

' eciation allowance is calculated at the rates set out in the
;n;;;ilﬂjf 11321;4!85 (r 2; see §7-3300) on the Fedu(;'mg_ vahlle of' thtni1 partlcouizi:;
Chi ery or-plant. The “‘reducing value” in ’f}us situation is ela:imhave
the Commissioner considers the machinery or .plant xg(:ub il
lised if'it flad been sold in the open market at the time it ceased to be

» 3500 Allowance for plant or machinery acquired
4 under hire-purchase

i lant acquired
| allowances are granted for machinery or p
h:i ?ﬁirﬁgsfchzse agreement. The allowances, however, are calculated

: : . A “hire-purchase agreement”
separately from the pool of the taxpayer’s plant .
d;:zixfe{l as an agreement for the bailment of goods under which the

- perty in the goods will, or may, pass to the bailee (sec 2(1)).

ent in which

97-3400 ® 2013 CCH Hong Kong Limited:
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er’s ownership, in the normal manner under the pooling system (see

Example — Initial allowances for asset bought by hire-purchase L 0) (sec 39C(2))
) (s .

R Ltd entered into a hire-purchase agreement on 1 September 2013 to

macl;:ifnery to li)e usedf in the course ;:,f the companf}lf’s plastic pr ation

manufacturing business for the purpose o producing profits. R Ltd aere mite . : i

pay $624,000 f%r the machinery (tﬁe cash price of which ans $480,000) in 24 equs xpayer cannot claim an allowance under sec 37A for Cciagltai' EXPE:SL?;E

monthly instalments of $26,000. Each instalment was comprised of a cap; at or machinery acquired under hlre—purc]f}ase if a deduction bEe

element of $20,000 and a revenue element of $6,000. R Ltd’s accounts are lﬂl‘; for the same capital expenditure for profits tax purposes on the basis
is expenditure on research and development under sec 16B(1)(b), or

e
up to 31 March.
Initial allowances would be available and calculated as follows: expenditure on prescribed fixed assets under sec 16G (sec 37A(1),

ta

(4)-

2013/14 ncing allowance concession
Capital element of instalments for 2013/14 (7 months x re hire-purchase assets are repossessed by or voluntarily returned to the
SRODOOT o P o o AN

; i i d the sum of the
ndor, the {axpayer’s total capital expenditure may excee
; t:f’allo‘.vmgesyalready made as well as any prpceeds from the vend(c)ir.
e the Ordinance does not provide for any balancing allowance to be made
hg“zxcess amount, the Inland Revenue Department grants such allowance
concession (DIPN No 7 (Revised), para 41).

47-3700 100% deduction for expenditure on
i prescribed fixed assets

Initial allowance (60% x capitalleleMENnt) (... uubii i sl
(Interest element (7 x $6,000) deductible from R Ltd’s profits :
as a revenue expense under sec 16; see further f6-4600) r
2014/15

Capital element of instalments for 2014/15 (12 months x
VL S T I T

Initial allowance (60% x capital element)
(Interest element (12 x $6,000) deductible)

fits tax is entitled to a 100%
16G, a taxpayer chargeable to pro _ .
2015/16 e sec k7 : : ts. For the
,/1 ! " duction for capital expenditure incurred on prescgbed fﬁfl?d CEIIZZF; ol
gz? 6%}1))818mem of instalments for 2015/16 (5 months x 100,001 ition of prescribed fixed assets and more details on this ,

e e L S v inlionn | GO
Initial allowance (60% x capital element)

E0,000
(Interest element (5 x $6,000) deductible) '

- -3900 Environmental protection facilities —
profits tax deduction

Section 161 of the Inland Revenue Ordinance Provides for the cliedltch'cl).l} of
’ pital expenditure incurred in relation to env1ronmen’5a1 protection a? i t;ei
This section was effective from 27 June 2008. -Envuonmental protec ?1
facilities mean any environmental protection machinery or any er_wli'og\men [:a

protection installation. The definition was extended to inclu (eN a 33;
“*‘e"nvironment—friend]y vehicle under Inland Revenue (Amendment) 1'0 /
Ordinance 2010. Schedule 17 of the Inland Revenue Orqum_:e sets out 51 ist 0

specific environmental protection facilities which are eligible fpr de uct{(:uné
The list includes but not limited to low noise construction machinery or p a}?

and vehicle that are registered under schemes f:ldmnustered by the
Environmental Protection Department. Eligible en_vuonmental prote-ct;?n
facilities do not include any machinery or plant in which a person holds rights
as a lessee under a lease. For more details on the environmental protection
facilities, see 46-5720.

Annual depreciation allowance

An annual allowance for wear and tear is granted for plant or machin
acquired under a hire-purchase agreement. The allowance is calculated on
reducing value of the machinery or plant at the rates prescribed by the Board
of Inland Revenue (see 17-3300) (sec 37A(2)). The “reducing value” of the
machinery or plant in this case is the full capital cost of the plant or machinery
(ie excluding any interest included in the cost under the hire-purchase
agreement) as reduced by any initial allowances or previous annual
allowances computed and granted under sec 37A.

When the instalment payments for the relevant plant or machinery are
completed and no further initial allowance is due, the reducing value of the:
asset is included in the relevant class of plant or machinery and annual
allowances are calculated, from the year after the asset passes into the

' 7-3900
97-3500 ® 2013 CCH Hong Kong Limited Hong Kong Master Tax Guide 1
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Environmental protection machinery 14100 Meaning of “lease”
- the purposes of sec 39E, a “lease” includes any arrangement by which a
Lt to use machinery or plant is granted to a person by the owner (sec 2(1)).
+m also covers arrangements under which the right to use machinery or
t may be successively granted by the lessee to another person.

fA taxpayer chargea!:le to profits tax is entitled to 100% profits tax de s
or capital ex.pend{ture on environmental protection machiner i
during the basis period for the year of assessment (sec 161(2)). 1

Environmental protection building installation
»urchase agreements and conditional sale agreements are deemed not to

within the definition of “lease” unless the Commissioner believes that the
t to purchase or obtain the property under the relevant agreement would
reasonably be expected to be exercised (sec 2(1)). Lessors, therefore, are
mally not precluded from claiming capital allowances when such
ments have been entered into.

For specific environmental ion i i i .
I Sf umental protection installations to industrial e
buildings, a dedu.cborll is allowed for 20% of the qualifying ca;it':lr ;? -
:jn the _bams period in which it was actually incurred. The rémp;. d
eductible by four equal deductions over the next succeeding four a:

long as the installation has not been sold at the end of the basis period fort

year of assessment concerned.
the purposes of sec 39E, a “hire-purchase agreement” is defined as an

ment for the bailment of goods under which the bailee may buy the
. or (riier which the property in the goods may pass to the bailee (sec
. A “eonditional sale agreement” is defined as an agreement for the sale of
Ay ynder which the purchase price, or part of it, is payable by instalments
\e property in the goods must remain with the seller, even if the buyer
possession of the goods, until conditions specified in the agreement have

1 fulfilled (sec 2(1)).

Environment-friendly vehicles

Effec_tive fr'om the year of assessment 2010/11, a taxpayer chargeable to 3
tax is enhtled. to 100% profits tax deduction for capital expendi
environment-friendly vehicles in the first year of purchase.

Folr more details on the deductions for specific capital expenditure incur
relation to environmental protection facilities, refer to 16-5720.

e or purchase agreement?

t is important to draw a distinction between a lease and a purchase

ment. Assessors will carefully consider whether payments made by a
see”’ are lease rentals or whether they are, in substance, consideration for
sale of goods purported to be leased (DIPN No 15 (Revised), para 63).

following factors are considered when determining whether an agreement
lease:

® Do any express or implied agreements exist (whether in the lease
agreement or in a subsidiary document or correspondence) under which
property in the goods would pass from the lessor to the lessee?

'® Does the “residual value’” of the goods represent their reasonable
~ commercial value at the expiry date of the lease? (The “residual” value is

the lessor’s anticipated sale price at the end of the lease, from which the
- amount of monthly lease rentals is usually determined.)

LEASING ARRANGEMENTS

7-4000 Availability of allowances restricted

Secfh(;n 39E restricts_ the availability of initial and annual allowances |
;na nery or plant in the case of taxpayers who have enteréd)into cer
ease arrangements. Section 39E, introduced into the Inland Kevenue Ording

revent r venu i() (lell[ initi I alld all“ual aﬂOWﬁ;'CeS tO IESSO

® when the plant or machine
ry has been purchased fr 1sed ba
to the same person (see §7-4200ff); R el

° when. a lease arrangement has been entered into in relation to pla
machinery (except ships or aircraft) and the asset is used principa

wholly outsid :
/ ieaileng fang; agreement will generally be regarded as a purchase agreement if the lessee
® when a lease arrangement has been entered into in relation to a shij a right or option to purchase the goods. However, if the Commissioner
aircraft and the lessee is not an operator of a Hong Kong ship or air epts that such right or option would reasonably be expected not to be
or P cised, then such an agreement is a lease as defined, notwithstanding its
e wh x : m. An agreement is accepted as a lease only if the lessee does not have an
fmael?cegl; a; s,',et was acquired ’tlhrough a leverage lease transactiof gation, right or option to purchase the goods during the term of the lease

¥ @ "non-recourse debt” (see 17-4400ff). - atits end (DIPN No 15 (Revised), para 65).
7-4000

11 © 2013 CCH Hong Kong Limited g Kong Master Tax Guide 1[7‘41 00
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Objection 759
Commissioner, not an appeal from the decisio
r n of th o
Therefore, thfe court could only intervene on public laxi ;5(:,- 3 Chapter 1 2
E,;[Ell\(i);l acisbe mmdf’?hl Ofthrmt usurping the function of the Comay
0 means that the court must consider the matter by tefa
how the case was put before the Commissioner as Opposeg : OFFE NCES AN D PENALTI ES
advatnced by counsel before the court. There is no proper basi
court to intervene with isi Lk o1
e BeREn Y R decman o s Comti e R o lrTane By, L e A 9120200
e ) ENCES RELATING TO RETURNS AND INFORMATION ...oooovvnvnee 912-0900
In a judicial n th
merit] o EVieWr e Court does not normally consider the syk D AND WILFUL EVASION .....ccococvivenn N e e e €12-5100
S _igic_af taxpayer’s case. It would be unusual for the Court to DITIONAL TAX AS PENALTY w..ovvnresnrnresssessssssssssnasssssssssssssssssss s 12-5800
IS CTEvIER: fwhietiler a: taxpayel makilisble Pl HARGE FOR LATE PAYMENT OF TAX w..cccovrrrrrumrmvmmmmmsssmsssssines €12-7900
and Revenue Ordinance set out mechanisms for determining the B F SECRECT . ... o s s e i 912-8600

wrongs of the taxpayer’s substantive case. The facts of ea e
C(.)mrrussmn'er and the Board to determine. Should the taxs;y‘:;sgewdif a
with the decisions, it may appeal to the Court, not by way of a juclicialsa
but by_way of case stated on questions of law posed by the Board (%
Marketing Company Limited and ors v Commissioner of Inland Revenme |
HKRC 990-227). See also Kinco Investment Holding Limited v Commissi
Inland ! Revenue (2010) HKRC 990-233; Kam Kiu (Hong Kong) L'S-
Commissioner of Inland Revenue (2010) HKRC 990-232 and Honarcaﬁ Ltdzm

Revenue Board of Review (2010) HKRC §90-228. i

112-0200 Overview

re tofulfil certain obligations imposed by the Inland Revenue Ordinance is
an offesce. The major categories of offence are as follows:

2 failure to comply with requirements to make returns and provide
©  accurate information (see 12-0900ff);

E o fraud and wilful evasion (see §12-5100ff); and
breach of secrecy (see Y12-8600).

Penalties vary according to the nature of the offence. Penalties may take the
form of a fine, imprisonment or both. Alternatively, the offending taxpayer
y be required to pay additional tax (see §12-5800).

OFFENCES RELATING TO RETURNS AND
INFORMATION

€12-0900 Failure to comply with information
requirements

A taxpayer, employer or any other person who, without a “reasonable
excuse” (see further 912-4400), breaches the return and information
quirements of the Ordinance, as described below, is guilty of an offence.

maximum penalty for these offences is a level 3 fine (see §600). The
ding person also may be ordered to fulfil his or her obligations, as
ired under the Ordinance, within a specified time (sec 80(1)).

y person who has aided, abetted or incited a person to commit one of these
\ces is deemed to have committed the same offence and is liable for the
Same penalty (sec 80(4)).

11-8000 B
ﬂ © 2013 CCH Hong Kong L Hong Kang Master Tax Guide fﬂ 2-0900



e Offences and Pen

Offences
® Failure to provide full or further returns (as per sec 51(3); see 99-1
® Failure to provide a statement of assets and liabiliti 5
P i sets and liabilities (as per sec
® Failure of a government employee or public body to ide i
(as per sec 52(1); see Y9-3400). 1 yio povE
® Failure of an employer to provide statement of remuneration
employees (as per sec 52(2); see 19-3000). T
® Failure to comply with the Commissioner’s request for i '
or inf ion (
per sec 64(2); see §11-1350). 4 o
® Failure to attend an examination or a hearing in answer to a summag
(as per sec 64(2) and 68(6); see §11-1600 and q11-4000). 8
® Failure to answer questions at an examination or a heari
earin -
64(2) and 68(6); see §11-1600 and §11-4000). Bl
® Failure to notify the Commissioner of change i i
not : ge in ownership of
and/or buildings for which a corporation has been exemlfted.
property tax (as per sec 5(2)(c); see 75-7200).
® Failure to notify the Commissioner of cessation of: business; ownersk

of income source; or ownership of land and /or buildings f i
7 o h_l
chargeable (as per sec 51(6); see 49-1100). gs for which tax

761

#ences and Penalties

torce submission deadlines more strictly. The Department has warned
ayers and their representatives that those who persistently file late
5, without a reasonable excuse, are almost certain to face penalty action.

maximum fixed fine for the late submission of returns is a level 3 fine (see
). Increasingly, however, substantial additional tax penalties are being
osed upon recalcitrant taxpayers. The Board of Review has indicated that
alty equal to approximately 5% to 10% of the tax involved is reasonable
cases where there are no aggravating circumstances (Case N37 (2004) HKRC
_013 (D25/03); Case L18 (2002) HKRC 80-819 (D15/01); Case K54 (2001)
[KRC 980-785 (D96/00); Case J5 (2000) HKRC 80-673 (D41/99); Case F7 (1996)
[KRC 80-385 (D38/95); Case E64 (1995) 1 HKRC §80-361 (D11/95 TIRBRD Vol

10, 132); Case E59 (1995) 1 HKRC 80-356 (D1/95 IRBRD Vol 10, 71)).

In more serious-cases, however, the Commissioner may impose, and the Board

Review is(likely to uphold, higher levels of additional tax penalties,
icularly in' cases involving taxpayers who persistently file late returns. For
mple, ite Case G45 (1997) HKRC 480-483 (D63/96 IRBRD Vol 11, 641), as the
payes was not a first offender, an additional tax penalty equal to 19.9% (ie
. bie the rate of the last offence) was not outrageous, excessive or
cceptable. In Case 148 (1999) HKRC 180-617 (D125/98), the Commissioner
mitted that the Inland Revenue Department’s internal guideline had set a
ge of additional tax of up to 10% for the first offence and up to 20% for the

second offence. This guideline for additional tax assessment was held by the
Court as not excessive. Accordingly, as the taxpayer in this case was a second
offender, an additional tax penalty equal to 14.4% was not excessive. In Case
E48 (1995) 1 HKRC 480-345 (D68/94 TRBRD Vol 9, 379) an additional tax
penalty equal to 48% of the tax involved was imposed on a taxpayer who had
a five-year history of filing late returns.

" In Case 162 (1999) HKRC §80-631 (D150/98), an additional penalty equal to
26.31% of tax involved was imposed on a taxpayer who had a five-year history

of filing tax returns late.

In Case K50 (2001) HKRC §80-781 (D89/00), the Board confirmed the penalties,
averaged 80% of the tax undercharged, imposed on the taxpayer for
persistently filing its tax returns late for the six years of assessment.

® Fail.ure to notify the Commissioner of departure from Hong Kong for 2
period longer than one month (as per sec 51(7); see 99-1100).
® Failure to notify the Commissioner of change of add N
o ge of address (as per sec 51'%:
® Failure to keep sufficient rent records (as per sec 51D(1); see 9-4500).
® Failure of an’employer to notify the Commissioner of commericement of
an employee’s employment (as per sec 52(4); see 99-3100), !
® Failure of’ an employer to notify the Commissioner of ‘cessation of an
employee’s employment (as per sec 52(5); see %9-3200). |
® Failure of an employer to notify the Commissioner of departure of an
employee from Hong Kong (as per sec 52(6); see 19-3300).
® Failure of an employer to withhold money owing to a taxpayer about to
leave Hong Kong (as per sec 52(7); see 99-3300). 1
o Faﬂu.r(.e to notify the Commissioner of inability to comply with a notice
requiring sums held to a tax defaulter’s credit to be paid to the
Commissioner (as per sec 76(3); see §10-7200).

The fact that the authorities are taking a stern view of taxpayers who have a
history of late filing is evident in cases such as Case F12 (1996) HKRC 980-390
(D43/95 TRBRD Vol 10, 298) in which the taxpayer filed his profits tax returns
just over two weeks late. The Commissioner ordinarily would only issue a
warning letter in such cases in the past. However, in Case F12, because the
taxpayer had been repeatedly late in filing its returns, a 5% additional tax
penalty was imposed. In Case 170 (1999) HKRC 80-639 (D177/98), the taxpayer
filed its profits tax return just over 25 days late. It had a good compliance

Late returns

Penalty actions against taxpayers who submit their tax returns late have
increased in recent years as the Inland Revenue Department has begun to

Tﬂ 2-0900 © 2013 CCH Hong Kong Limited. Hong Kong Master Tax Guide ﬂ'] 2-0900
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record for prior years. A 2.47% additional tax penalty, not a tokegy
imposed.

Failure of deemed employer to comply with notice require i

A person who is deemed to be an employer of an individual unde
the Ordinance, because he or she pays remuneration for services pro
the individual to a service company or trust controlled by the ind;
12-0500), is required to comply with the notice requirements of sec 52
certain circumstances, however, a person may be unsure as to whe

isi a particular service company or
remuneration arrangement. To cater for such cases, sec 80(1AA) alloy
relevant person to presume, in certain circumstances,
requirements do not apply. According to sec 80(1AA) it is a defy
proceedings against a person for failure to comply with sec 52(4), (5), (6)
that the person relied upon a statement in writing by the relevant in,
(in the form specified by the Commissioner):

® that the company or trust to which the remuneration is paid or
is not a corporation or trust in relation to which sec 9A applies; or

® that the individual falls within one of the escape provisions so that e
9A does not apply,

and it was reasonable for him or her to rely upon that statement (DIPN No 25
(Revised), para 50-54; Appendix C).

An individual who makes a false or misleading statement commits an o
and is liable on conviction to a fine at level 3 (sec 80(1AB)).

912-1600 Failure to keep proper business recorgs

A taxpayer who, without a “reasonable excuse”, fails to keep arid. main
proper business records as required under sec 51C (see 99-4504). commits
offence (sec 80(1A)) and is liable on conviction to a fine at leve! 6 (see 960
The Court may also order a convicted taxpayer to rectify his or her busin
records so that they fulfill the requirements of sec 51C.

In Case K49 (2001) HKRC 180-780 (D50/00), the IRD conducted a s
inspection of the taxpayer’s clinic and found that the taxpayer did not
any accounting records of his daily total earnings. The taxpayer claimed
he had used code numbers to record the consultation and medicine charges on
daily income sheets but these were not retained after the tax return was
submitted. The IRD subsequently executed a search warrant on the taxpayer’s
clinic and home but the daily income sheets were not found. The IRD thus:
computed the taxpayer’s income by multiplying the numeric codes by 10
based on the information obtained from the patient cards.

The Board held that the taxpayer did not keep sufficient records to enable the
assessable profits of his practice to be readily ascertained. Furthermore, the

112-1600 © 2013 CCH Hong Kang Limited
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i ini t due to the taxpayer’s failure to
'~ was justified in obtaining a search warran . ’
R ]gggﬁt records, the suspected understatemept of : income
ﬂs‘llaility of daily income sheets and lack of access to patient cards.
a

| d also held that, though the IRD’s methodology laclzﬁd s;::i:—i?
"B‘o . it nevertheless represented estimates based D’H(-h e i
.1511:311, The industrial averages were not used as doctors’ charge

ilable.

to differences in location and clientele base.

\ 2-2300 Incorrect information

ta-x aj]er e_'[nl)l()yel or a Iy {Ii 11 [)EISC)I[ “\ill() Witllout a ”IeaSOIIable
' .’ . .
s5e

w, commits an offence.

5 i i e is liable on conviction to a fine at level

taxpaYFT ‘ngcfirmgéisﬁﬁs (;)ffftiglgle the amount of tax underchargej ail a

k. %00: a;fl nce (sec 80(2)). For a fine to be imposed, the offence need or hy

3 ‘Sf S oo itted and the Department need not havg a‘cted on the

; Licp;;fg?ﬁion Any person who has aided, abetted or incited a person
a1 :

mmit one of these offences is deemed to have committed the same
wce and is liable to the same penalty (sec 80(4)).

itti derstating anything which

i incorrect return by omitting or unders . j

’ gzk(l)nr%iimce requires to be stated. The omission orf undte;:It'a’cirrr&f)r;l
may either be on the taxpayer’s own behalf, on behalf of another p ;

or on behalf of a partnership (sec 80(2)(a)). ‘ |

e Making an incorrect statement in connection with a claim for any
deduction or allowance (sec 80(2)(b)). | L

Giving incorrect information in relation to a matter or thing affecting

anyone’s tax liability (sec 80(2)(c)). e

® Failing to provide a return if required to do so (as per sec 51(1) or (2A);

see §9-0300). . |

® Failing to inform the Commissioner of a tax liability (as per sec 51(2); see

§9-1000). :

When a taxpayer fails to supply a return (under sec 51(1) or (2A)) the Cour

ith the
may, in addition to other penalties, order_t_he tz_ixpayer‘ to cczmpl)rrn Wll e
reqi;’irements of the sections within a specified time. Failure to comply

that order is in itself an offence.

The Commissioner has the power to levy an assessment of adz:lﬂ;oﬁt}t\i:
instead of prosecuting the taxpayer for any of these offences (se

§12-5800).

€12-2300
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765

es and Penalties

Offences and p

incorrect income by making clear mistakes i t Ca
sales and year-end stock was charged witlll: ;33;?; :i') tt:: iales ko for the taxpayers to shirk their responsibility in keeping

_conable excuse
S o e ot e ser books and accounts and in submitting proper tax returns promptly to
ercharged. s & o
112-3000 Limitation period o

Revenue. Any alleged default or deficiencies by the auditors and/or tax
esentatives in the submission of tax returns and accounting records would
; not afford a defence to the taxpayer.
Penalties are only im i
posed under sec 80 for return and inf :
: ; orm
the complaint concerning the relevant offence was made eithe r:“hon

ce on professional advice on a technical matter was a reasonable excuse
R 80/76 IRBRD Vol 1, 259.

not a reasonable excuse for filing a late return to claim that the relevant

ation had been submitted to a tax representative. Even if the taxpayer
furnished his tax representative with all the information required to
plete his tax return, he remains ultimately responsible for submitting it to
Inland Revenue by the due date (Case Q8 (2007) HKRC §81-194 (D50/06);
e N45 (2004) HKRC 981-021 (D40/03); Case 194 (2000) HKRC 980-663
1/99); Case G61 (1997) HKRC 980-499 (D87/96)).

J

® in i i
the year of assessment in which the offence was committed; o
; or

® within six years after the end of that year of assessment (sec 80(3))

112-3700 Compounding offence or proceedings

2"31:1 C:mndmissioner has thc_-:' power to compound any offence and '
& mp;n und any proceedings before judgment (sec 80(5)) Tllriy
Issioner may make an arrangement with the taxpay.er sg W

taxpayer pays an a i i i |
pay ppropriate penalty instead of being prosecuted. Relianta on information from Inland Revenue

The prosecution of an
offence may only b
C o ; . Yy only be commenced S
A(t?tmmlssmnerS sanction (sec 84(1)), except criminal offe;uc:gs V\l?th
orney-General has the power to prosecute (sec 84(2)). which

112-4400 "'Reasonable excuse”

: eljgzisg)gb;e e]iccu'se” is not defined in the Ordinance. Normally, a taxpaye -
§ having acted with a reasonabl i y T
seasbriabl a4 Moy Ry e excuse if he or she g
, and a reasonable :
taxpayer’s actions as consistent wi P o
t with a reasonable standard )
< of corndue
may qualify as a reasonable excuse for a technical breach is of ;(lie;;trd
robu

quality than that required in th i tl
understaﬁng . mcom%_ e case of a serious default such as

Jiance on information from the Inland Revenue was nota reasonable excuse
Case F25 (1996) HKRC §80-403 (D58/95 IRBRD Vol 11, 24). The taxpayer
Jaimed the he had omitted his income from his salaries tax return after being
old by the Inland Revenue personnel that, provided he identified his
the Revenue would be able to trace the income figures.

cording to the Board, however, the taxpayer’s conversation with the Inland
Revenue did not negate his duty to order his affairs so that he could make a
correct return. Similarly, in Case G52 (1997) HKRC 180-490 (D74/96 IRBRD Vol
11, 693), the taxpayer claimed that no further warning was given by the
Revenue in respect of the deadline of tax returns. Had such warning been
given, the taxpayer would have exerted on the tax representative to ensure
due observance of the time limit. It was held that the Revenue has no duty to
give repeated reminders to the taxpayers to ensure timely submission of
returns. It is the duty of professional advisers to protect the interests of their

e following cases provide some examples of what have, and what have not.
clients by timely submission to the Revenue.

been accepted as a reasonable excuse.

Reli : !
eliance on professional advice or services " p .
Reliance on employer’s returns or advice

Taxpayers who relied on incorrect employer’s returns when they completed
their own salaries tax returns did not have a reasonable excuse for omitting
income from their returns in Case S8 (2009) HKRC 81-261 (D35/08); Case O55
(2005) HKRC 981-111 (D9/05); Case J39 (2000) HKRC 180-707 (D91/99); Case 27
(2000) HKRC 480-695 (D113/99); Case F58 (1996) HKRC 780-436 (D109/95); Case
F57 (1996) HKRC §80-435 (D108/95); Case F56 (1996) HKRC 980-434 (D107/95);
Case F55 (1996) HKRC 980-433 (D106/95) and Case F52 (1996) HKRC 980-430

(D102/95).

;\Ota})l(;)jgi; *«rv}t}l(:, relymgr on prpfessional advice, honestly believed that he did
R A127e( ; 91"911] celrtam profits was regarded as having a reasonable ex
e A h) HKRC 980-127 (D18/91 IRBRD Vol 6, 36). The Board
it o Ln - ]owever, tha.t the fact that a taxpayer acts on profeSSiO'i
ik heonk S0 ?tv[vlays constitute a reasonable excuse; it always depend
e it of the particular case. Reliance on professional advice, for
i » 15 not a reasonable excuse if the taxpayer should have kn th tthé
ormation was not correct (D24/85 IRBRD Vol 2,190) gl F

§12-4400

112-3000
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