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 TERNATIVES TO MEETINGS
of a periodic general meeting is a necessary part of corporate life for some
f companies. A public company (other than a single member company)
(AGM) at least once in every calendar year and within
year: s 250N(2). The company’s annual financial
he meeting: s 317 and see
the business of the AGM

rJm] The ritual
¢ not the majority o
ust hold an annual general meeting
months after the end of its financial
ort, directors’ report and auditor’s report must be laid before t
130]. Whether or not it is referred to in the notice of meeting,

sideration of these reports

« the election of directors
+ the appointment of the auditor and

s fixing the auditor’s remuneration: s 250R.
Otherwise, the Act does not prescribe that a periodic general meeting shall

business shall be.?
Of churse, a general meeting may be held for a number of purposes under the Act or a

on, quite independently of the requirement of an AGM. These include the
transactions or those affected by affinity relationships involving
related party transactions under Ch 2E). Often, of course, to reduce
expense these approvals will be sought at an AGM. While the requirement to hold a general
meeting may atise from myriad provisions throughout the Act, it regulates in Pt 2G.2 the
convening and conduct of those meetings that are held pursuant to some particular provision
of the Act or under a company’s constitution.

At the other end of the size spectrum, the Act obviates the need for a meeting of members by

rmal procedure for passing members’ resolutions in single member
enerally. A single member company may pass a

resolution simply by the member recording it and signing the record: s 249B(1). A proprietary
company with more than one member may pass a resolution without a general meeting being
held if all the members entitled to vote on the resolution sign a document containing a
statement that they are in favour of the resolution set out in the document: s 249A(2). This
circulating resolution facility applies to ordinary and special resolutions required or permitted
under the Act or a company’s constitution except a resolution to remove an auditor under
s 329: s 249A(1). Any document that would otherwise have been given to members if the
resolution were being proposed at a general meeting must be distributed with the circulating
minute: s 249A(5)(a). The facility does not derogate from general law doctrines relating to the
effect of informal shareholder consensus: s 249A(7) and see [5.155].

be held or what its
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-anctioning of capital
directors (for example,

providing an info
companies and in proprietary companies g

CONVENING THE GENERAL MEETING

Directors’ powers to convene meetings
ovide multiple modes of convening general

f the constitution and the Act will provide

[6.15] The Act and company constitutions pr
meetings. In many situations the provisions 0

s of some companies, general meetings other than an
they are called

he constitution

- Following an older usage retained in tl
traordinary general meetings or EGMs. Alternatively,

AGM are sometimes referred to as ex
special meetings.
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e . ; ! : eeting: s 249C. In
.she of a listed company incorporated in Australia, the rule is mandatory and appli
not%xgt l;c.tandmg anything in the company’s constitution: s 249CA o3
e oard of dlrecFors enjoys an inherent power to convene a general meeting. Indeed, in
practice, general meetings are usually convened by a notice signed by the compan s
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Eve ing i i
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. Smith v Sadler
[6.20] Smith v Sadler (1997) 25 ACSR 672 Supreme Court of New South Wales >

i ngV ;ZT&;?Z; pAr(;M.wast;on:efned to be held on premises licensed under the then Liguor Act 1982
mises the defendant was licensee. The defendant I i#th inti
member to enter upon the premises because h i pialiiily @ b il
e was apprehensive about the plaintiif’
owed a duty under the Liguor Act to ensure th i e v
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one. It seemed to me that because this was k ikl
nown to t i i
e it s B T o the board of the co-operative, the convening of

i ALFhoug'hhin some circums.tances the board of a company or co-operative may be able to convene a
ge?]ee ; :'g ;\::.Z Ct:cl:t a:y con;;ralnt (see, eg, Campbell v Lowe’s Inc 134A (2d) 852 (Del Ch 195 7) at 856) in
, rs have a fiduciary duty to convene meetings i
) , particularly annual general meetin
time and a place where all members of the company present in the state will beib!e to attendgs e

3 Australian innovation ervpe;,;,.,skw 1799-.6 Ao g o e e
2 A
and their outcomes. v ) 21 ACSR 218 at 222; see also [7.215] for an overview of remedies

4 Tt e SECtiOII does not, however, i 1T uce any new ntive Howi v i) 99 434
7 2 t d i - er
' o] a y Substa ti IaW. (0] Qrd Mech ! ( 9) 30 ACSR 3

5 Howard v Mechtler (1999) 30 ACSR 434 at 442.

362 [6.20]

Shareholders Acting Collectively: The Company in General Meeting CHAPTER 6

smith v Sadler cont.

in Albert E Touchet Inc v Touchet 163 NE 184 (Mass 1928) Rugg CJ emphasised at 188 that the right
e annual general meeting and the right to vote at elections held at that meeting is a
he ownership of the stock. Thus it is not competent for the board of directors

her not holding a meeting or holding it at a time or place where it is almost
s 37 NJ Eq (10

to participate in th
right that is inherent in t
to frustrate that right by eit
impossible for some shareholders to attend: see also Camden & Atlantic Railroad v Elkin
Stew) 273 at 276.

In Coombs v Dynasty Pty Ltd (1994) 14 ACSR 60 at 93, von Doussa | said:

An annual general meeting is not a mere formality, particularly for members who have no

opportunity to ask questions about the affairs of the company. To hold a meeting at a time

and place where members are unlikely to be able to attend is tantamount to not holding a

meeting at all.

| respectfully agree.

The rules of the co-operative are in evidence. Rule 28 provides that the Annual General Meeting is
to be held “at such place as the Board may determine”. The rule in this general form does not exclude
the fiduciary duty noted above. So directors must turn their minds to an appropriate place at which all
membets ol the co-operative within the state could attend as of right. They cannot choose a place
wherd, they have reason to suspect that one or more members will be excluded by the person in

cantrol of the specified premises.

There were a series of situations about 30 years ago where companies deliberately scheduled
annual general meetings in obscure upstate towns during [674] the festive season. In some countries,
this practice was curbed by the regulatory authorities. Where this has not occurred and for private
companies and co-operatives, the practice is controlled by the court policing fiduciary duties not to
use the power to convene a meeting as a cloak for fraud. In other words, it is ordinarily a fraud on the
power to convene a meeting at a time and place when or where at least one member cannot lawfully
attend. Obviously this proposition does not apply where a member is in gaol or overseas or merely
finds it inconvenient to attend at the specified time and place.

After these matters were ventilated, the parties assessed their position and | am able to make the
orders ensuring that the plaintiff can attend the meeting, but requiring that it be adjourned for an
hour so that those who are present in court will be able to travel to [the meeting] and attend it.

It seemed to me that had this consensus not been reached, it would have been necessary to order
that the meeting only transact formal business and then adjourn to premises where the plaintiff had a
right to attend. In this way the court would cause minimum disruption to the 250 people who may
well attend the meeting but still permit the plaintiff to attend. Such an order would get over the
problem that the defendant had the right to control who came onto his licensed premises, as well as
the principle that the court does not lightly prevent people from meeting: see Uniting Church of
Australia Property Trust (NSW) v Macquarie Radio Network Pty Ltd (1997) 24 ACSR 721.

R

Members’ direct right to convene a meeting

[6.25] Members possess two distinct statutory rights to convene meetings. The firstis a direct
a meeting at their own expense. The second is the right to requisition directors

right to convene
to convene it themselves. The second mode is

to call a meeting and, if directors fail to do so,

discussed at [6.30].
As for the first mode, members with at least 5 per cent of the votes that may be cast at a

general meeting may convene a general meeting at their own expense: s 249F(1). The general
meeting must be called in the same way, so far as possible, in which general meetings of the

[6.25] 3863
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company may be called: s 249F(2). ¢ Directors may only postpone such a general meeting if th
€

company’ ituti i -
pany’s constitution expressly permits them to do so — the general management power i '
T in

s 198A is not sufficient to confer such authority. 7

The di g i . .
Lo irect rllIght is likely to be of value in two situations. The first is where there are
lrec - . 5 . . n
tors to call meetings or if a company’s constitution does not allow a di ]
meeting. ¥ Secondly, a memb ight fi i oot
o , er might find a tactical advantage over directors in a contested
meetin i I its timi
. g t doug _thelr choice of its timing and venue, rather than leaving these matters to th
i ; . i¥ ;
! ectors’ determination under a requisitioned meeting. This advantage comes at the pric (;
earing the expense of calling and holding the meeting. -

theI\/[emb_ers may not convene a meeting for _the purpose of passing a resolution that is beyond
constitutional power of the general meeting. This general law rule is reinforced from 19

by a staltu‘tor)l/ requirement that general meetings must be held for a PIOpEr purpose: s 24998
These limitations upon the power of direct convening are considered in [6.30)] I:':mdl[G 35 Q
the context of meetings convened by directors upon shareholder requisition. W

Members’ right to requisition a meeting
Voting power and numerical requirements

[6.30] The directors must call and arrange to hold a general meeting on the request of
(a)  members with at least 5 per cent of the votes that may be cast at the meeting; or

i
(b)  at least 100 members who are entitled to vote at the meeting: s 249D(1)

;l;ie nx;zcelzisgt ;1123:) :e in wnm}llg, signed by the members, state any resolution to be proposed at
bl given th t_ e company: s 249D(2). Upon receipt of the request, the directors
call the meeting within 21 days for a date within two months of the requisitiorn:

s 249D(5). If the directors do not call and arrange a meeting within 21 days of a qms'l “?r"
s 249D, requisitioning members with more than half of the votes of tlfose W;eqL'le"it ‘:I‘-‘*;f
request may themselves convene the meeting: s 249E(1). The meeting must be c0 ll‘qhd‘e' the
same way, as far as possible, in which general meetings of the company may be uq"i:lAe dln i
be hélfl'wn.hm three months of the members’ request: s 249E(2). The conz \11‘ v 1;1' :l i m;ft
requisitioning members, upon request and without charge, a copy of the rzgi;;er (llfs mgelr‘:b :
f[l«l}]ld must pay the members their reasonable expenses in convening the meeting: s 249E(3) (:S
€ company may recover those expenses from the directors who are jointly and fl’ldiVidl,laH};

6 See . = 3 173 rr——pee
gen:arltr::re::i :at:ak lc_Sth Lalun'r‘:sen (2005) 23 C. & SLJ 283. Prior to 1998, the direct power to convene a
Boiaany con?titﬁ?c:e or?y so fa-r as the artlclf:s do not make any other provision”. A provision in a
displace the direct rl'I ;tw ith mrayided tor reepiitioning of 2 meeting by members was sufficient to
hathing Ko members'gst ttC; convene a genejral.meeting even though the constitutional provision added
860, freed. th directa u I:er rights: L C O Nm'l Enterprises Pty Ltd v Toxic Treatments Ltd (1986) 4 NSWLR
provisbn in’the S l:g t to convene meetings under the former power might be displaced by any
ot Sl Rl u Tiotn specrfymg who may call a meeting, even one that confides the power to
Pangea Resources L?d (1698%;);—: ar':J)gV\’;E}J; L?vtg 298031‘1 NSWLR 605 (see [6.55]); Vision Nominees Pty Ltd v
right significantly broadens its scope. - Accordingly, the removal of this qualification upon the direct

7 McKerlie v Drillsearch Energy Ltd (2009) 74
NSWLR 673 ;
Corp [20710] FCA 1294, i gid

8 Compon_y Law Review Bill 1997, Explanatory Memorandum
5 249G is relatively costly and time consuming. ’

Carpathian Resources Ltd v Highmoor Business

para 10.22. The alternative court procedure under
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(that is, severally) liable for them unless individual directors establish that they took all
reasonable steps to cause the directors to comply with their obligation to convene a meeting
upon the requisition: s 249E(5).

The numerical test in s 249D(1) does not stipulate any minimum shareholding for each
member joining in the requisition. Accordingly, it has been criticised upon the basis that,
especially in its application to listed companies, it could result in a relatively small group of
shareholders without any significant economic interest in the company validly requisitioning a
general meeting to be conducted at the company’s expense.  There has been considerable
pressure from large companies either to abolish the numerical test entirely (and simply require
5 per cent voting power to requisition a meeting), 10 to raise it to a higher proportion of the
company’s membership U 6r to couple it with a minimum shareholding requirement for each
member joining in the requisition.

A provision for prescribing a different number of members for a particular company or
class of company might be made by regulation: s 249D(1A); however, a regulation which
abolished the numerical requirement was disallowed by the Senate in 2000. In early 2005, the
Commonwealth circulated draft legislation to remove the 100 member rule and require a
minimimt of 5 per cent of total voting share for the requisition of a special sharcholder
mdetitig. However, the proposal did not receive the support required under the Corporations
Agteement (see [2.95]) from the States and Territories which were concerned that the
Jmendment would work against the interests of minority shareholders, especially non-

institutional investors.

Proper purpose

[6.35] A shareholder’s right of requisition must be exercised bona fide and for a proper
purpose: this general law rule is now partly expressed in the statutory requirement that general
meetings must be held for a proper purpose (s 249Q) although this provision does no more
than restate the general law. ' Until the expiration of the period within which the directors
must convene a meeting pursuant to the requisition, the requisitionist is entitled to act in its
own interests provided only “that its requisition is bona fide, in that its objective is to have the
resolutions passed and not simply to harass the company and its directors”. '* However, once

9 Company Law Review Bill 1997, Explanatory Memorandum, para 2.4, It was also said that the requisition
power could also be used to give those shareholders undue leverage in negotiating with the company:
Company Law Review Bill 1997, Explanatory Mermorandum, para 2.4. Comparable jurisdictions in Europe and
North America employ only an issued share capital test with thresholds ranging from 5 per cent to 20 per
cent of voting capital: paras 2.7-2.10; for contrasting views on the utility of the 100 member rule, see P
Darvas (2002) 20 C & SL) 390 and S Milne & N Wakefield Evans (2003) 31 ABLR 285.

10 See, eg, the opinions expressed in Companies and Securities Advisory Committee, Shareholder Participation
in the Modern Listed Company, Final Report (2000), paras 2.15-2.1 8. The Advisory Committee recommended
the abolition of the numerical requirement.

1 For example, in the case of listed companies, to the figure that represents the numerical square root of the
total number of members of the company; thus, for a company with 250,000 members, the numerical
requirement would be 500 members: see M | Duffy (2002) 25 (2) UNSWLJ 434 at 441. Another variant,
floated in response to criticism that the square root test would set too high a requirement, was to subject it
to a cap of 500 and a minimum of 100.

12 “Why it was introduced is uncertain as it is accepted that it brought about no change in the existing
commen law”: NRMA Ltd v Snodgrass (2001) ACSR 382 at [12].

13 Adams v Adhesives Ltd (1932) 32 SR (NSW) 398 at 401; Humes Ltd v Unity APA Ltd (1987) 11 ACLR 641 at 646;
Re Ariadne Australia Ltd (1990) 2 ACSR 791 at 794; Australian Innovation Ltd v Petrovsky (1996) 21 ACSR 218.

[6.35] 365



Corporations and Financial Markets Law

[9.225]
[9.230]

[9.280]

[9.290]

[9.320]

[9.355]

REDEEMABLE PREFERENCE SHARES

SHARE CAPITAL REDUCTION ...............

[9.230]  The forms of capital reduction ...

P235) St Out|;;; ...................................................
[9.240]  Relaxing the capital maintenance rules ...........................................
[9.245]  Share capital reductions specifically authc-).r-i;;t;! ...............................
[9.250]  Procedure for capital reduction ...

[9.255]  Substantive criteria for valid capltalreductlon ................................
[9.260]  Sanctions and remedies for unauthorised redu;’t‘i‘c';;;.s. .....................

[9.265] Acase study: T :
e yhe]ames Hardie cancellation of partly paid

[2.270] Re Tiger Investment Co Ltd ..........
[9.275]  Winpar Holdings Ltd v Goldfields Kalgoorfie Ltd ...
SHARE BUY-BACK

[9.280]  The polic i
y underlying reform of the tradition SRL
. al
[9.285]  The scope of the buy-back power prohibition

[9.295]  Direct self-acquisition .................

[9.300]  Taking securit
y over shares of a company o
[9.305]  Indirect self-acquisition ................. P e ot

[9.310] Expanded noti ;
Pt 2.2 nmonOfcontm' of an entity for purposes of

[9.315]  Sanctions and remedies

FINANCIAL ASSISTANCE FO

RT
il HE ACQUISITION OF A COMPANY'S
[9.325]  Origins and rationale..................
[3.2,30] The conditional licence for financial assis't‘a‘a.r.m".:l(.e ................................
[9.335] Exempted financial assistance

[9.340] The scope of the prohibition
[9.345] ASICvAdler ......oovveeeaann,

[9.350]  Other grounds of civil liability

[3.2}55] Dividends and capital maintenance .........
[9.360]  The power to determine, declare and pay dwldends .....................

[9.365]  Profits availabl istributi
e .

o370 1 for distribution under the profits test
By e ANl (s

5 erner v Commercial and General H:i """"""""""""""""""""""""""""

[;.380] Ammonia Soda Co 14 VChamber{a,"fStment Trust

[9.385] - Lubbock v Biish Bk of South AMEICa oo

. 3 Q] Dimbula Valley (Ceylon) Tea Co Ltd v Laurie ....................

[9.395]  Civil liabilities

[ -05] A COlIlpaIly‘ Hlay obta f C fOI 1ts OpCIaIIOIIS fIOln a IlLlIIleI Of sources.
9 b mn mnance

Shareholders, of course, subscribe for share capital. In addition
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they usually contribute
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s what might loosely be called the capital fund by permitting the company to retain
for dividends and by the creation of a variety of reserves.
ften advance loan funds. For larger companies debt
pter is concerned with the principal sources of

'fowafd
earnings otherwise available
ghareholders in private companies 0
finance is a principal source of funds. This cha

finance, debt and equity (or share capital) finance.
he several species of commercial finance and some principal

h species of capital. The section also outlines the
ty and debt securities. Subsequently,

corporate

This chapter initially surveys t
incidents and the relative importance of eac
process of stock exchange listing and the quotation of equi

the chapter examines serially
s some principal characteristics of debt finance;
« classes of share capital, in particular the rights attached to preference

protection given to class rights generally;

shares and the

« statutory requirements for corporate financial reporting including some concepts important

to an understanding of share capital;
o legaltules relating to the reduction of share capital that underpin the protection of the

cepival fund to which shareholders subscribe against the threat of its dissipation contrary to

oreditor interests; and
J related doctrines touching the raising and maintenance of share capital.

THE SOURCES OF CORPORATE FINANCE

some functions of capital markets generally

[9.10] The capital markets (or financial system) serve the economic function of effecting
h surplus resources for investment and those

transfers between those segments of a society wit

seeking funds for productive enterprise. Direct transfers may be made between savers and
users as, for example, when governments issue bonds or other debt claims to households and
other investors to finance their activities. However, in sophisticated economies financial
intermediaries play a significant role in channelling flows between savers and borrowers. In
the Australian financial system the principal financial intermediaries are the life insurance

offices, pension and superannuation funds, unit trusts, finance companies, building societies

and credit unions.

The term “capital markets
the character of the financial intermediation employed or
issued. From the perspective of companies and securities law, the most important submarket is
the cluster of markets known as the securities markets. The term “securities market” is
fer to the market for government and semi-government securities as well
ebentures). However, this chapter is

» comprehends a series of diverse submarkets differentiated by
the nature of the financial claim

sometimes used to re
as the market for corporate securities (that is, shares and d
concerned exclusively with the latter usage.

The stock exchanges are the principal form of securities
2 market for the sale and purchase of corporate securities.

are effected by stockbrokers whose business is the sale or p
ency basis and charging a commission (or brokerage) generally

Until 1990 Australian stock exchanges provided a

market. A stock exchange provides
Transactions upon the exchanges
urchase of securities on the

exchange, acting on an ag
varying with the size of the transaction.

[9.10] 711
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hysical ma - i
gcaiiing ﬂooiﬁiil:::dinthfi trading floor — although some larger deals were effected off the
g floors were replaced in 1990 by a fully co i .
see [11.40]. y computerised trading system;
The second principal capital market is the so-called mone
e . : : market comprisi .
$istt}:11t:<::;rl?tlicrsler;:fl:§tss which bring together lenders and borroweZs of short—teifrflzli tz:
by the comple of deali,n 1;150:;2; ?aéﬁ:ts are not C(?nducted through a physical marketplace'bﬁt
created and negotiated. rading relationships through which short-term debt claims are
One i ificati :
mnct?;ﬂ:i?ﬁ:?:mc;aSSflflrciat.lon .of capital markets refers to their primary and secondary
il vise oo fods ;‘z’ lrlo :l:tlor} involves the traqsfer of funds from savers to borrowers w}z
i ot exarmple, the newpissuumve EUIPOSCS- The issue ‘?f shares or debentures by corporations
generally. The’secondar = € mar (;t fc.nr tho_se securities being part of the securities market
i Cre}; " ;CUOIL ofa fmanc;al system is the provision of markets for tradin
market provided by the st «it t Z primary stage. The principal example is the secondarg
545 e e LT hexc anges where stockbrokers trade in securities which have
issues since subscription et 5 Ska. = changes do not formally provide a market for new
VIR PN inpthe ;1 al: not solicited on-t‘he ‘exchanges. However, stockbrokers are
heilors arketing of new securities issues to their clients and other potential
While secondary markets do not contribute directl i
" 1oL eoneey y to capital formation, they provid
cash, ideallfit milljilrfs':;mth:())fsfrmgde.iqludﬁy lbYle.nabhng holders to convert secufitli)es intg
The mvalabilty of T o o nigpieRi R deepepen osprice pannd gy
secondary markets helg to eS)t] lli(})l in o inducement to investment. Secondly,
return for the holder on the b o £ t -y Qf capital (or finance) for the issuer and the rate 0}
omesatian it fopves ol & 1as1s of information made available to the market and through the
favourably by the second;lfJ ' a;:d d('?mand_ Thus, companies whose prospects are judged
of the opportunity costs oyf Iilt;ir Et' Wlu:re i ra'lse e st chedgly, The calcuithion
ficslikared b Bnia ancing through retained earnings or depreciation'\charges is
v edge of the returns expected by the market at certain prices .

Stock exchange listing and the quotation of securities

[9.15] Relatively few public companies will seek listi

i} vy ing upon a stock exchange and obtain
gontains s lafglzsstec;;gles. see [.2'1.59]' However, tl'lis small group of compagnies generally
st mfos; 51gn_1f1cant- corporations and their listing and quotation
o e e EXChg;} of the capltal-.ralsmg process. The legal incidents of listing and the
S e Tl gfes are e).car.runed below in Chapter 11. The present treatment of
sl efore grelumnary anc'l for the limited purpose of understanding the

ges in capital accumulation for business enterprise.

The benefits and cost of listing

9.20] Listin ; s
r[nay t]>e singlfdagjtq;ﬁ-tsin?hn upon a securities exchange secures particular advantages. Four
new issue facilities ;>f the ,sece SERPATE ERNY J0E0E wider sources of finance through the
of equity capital and ma I.burltu:s markets. Stock exc%lange listing provides access to sources
finding: for s aCtiVitie}; lTi’atf a company from reliance upon debt as a primary source of
sebaiiment ‘cblipatinn & - The long-term character of equity and its freedom from any
gation during the life of the company are transparent advantages. Further,
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ccess to a larger pool of equity capital than is generally available
through private placement of its securities. Listing also facilitates the raising of additional

capital through rights issues made to existing shareholders entitling them to subscribe for
further quoted securities in proportion to their existing holdings. Rights issues are usually
made at a slight discount to the market price of the security. ! Secondly, listing secures liquidity
for interests in the company, thus facilitating the raising of further capital. Thirdly, listing
enables proprietors whose capital has been effectively locked up in their shareholdings to
realise the value of their investment through sale upon a public market. Finally, listing
generally conveys a reputational signal that may have advantages in dealings with financiers
and suppliers.

Listing undoubtedly has its costs. The public market facility for the company’s securities
exposes its erstwhile controllers to the threat of an unwelcome takeover if they have used the
listing to realise a significant portion of their holding. Listed companies also suffer a loss of
privacy through their continuous exposure to the stock exchange, market and press inquiry as
to price sensitive company developments. They are also subject to higher expenses — for listing
fees, shabe registry, annual reports to shareholders and general investor relations.

floating a company gives it a

Themethods of listing

r9,25] The standard mode for the initial listing of a company and quotation of its securities is
through a public offering made by means of a disclosure document lodged with ASIC under
Ch 6D: see [10.55]. Quotation may also be granted to rights to subscribe for new capital and
for that capital when it is issued upon exercise of those rights. A third method of listing,
applicable both to an initial listing and the raising of additional capital, is by private placement

made to institutional and other investors under exemption from lodgment of a disclosure

document under Ch 6D. Before such a company is listed and its securities granted quotation, it
would need to satisfy stock exchange criteria for admission which require disclosure broadly

comparable to that required under Ch 6D.

The process of listing

[9.30] In the Introduction to its listing rules,
reserves to itself an absolute discretion as to whether to admit a company to the list. The
provisions of the listing rules governing admission of companies to the list embrace criteria
touching both the financial condition of the company and the distribution of its securities
among holders. The financial criteria are designed to minimise the risk associated with an
investment and to provide investors with information necessary for its assessment; the
minimum spread criteria are designed to provide holders with a reasonable expectation as to
the liquidity of their investment in an orderly market. The specific admission criteria vary as
between the several types of entity which may seek listing.

For companies seeking quotation for shares upon ASX, the financial criteria require proof
cither of a demonstrated record of trading profits from a continuing business activity or a
minimum level of net tangible assets in respect of which the company has firm proposals for
deployment or investment. If the company is an industrial company it must also provide

the Australian Securities Exchange (ASX)

pressed to be renounceable, that is, the shareholder may be entitled under the
terms of issue of the rights to renounce in favour of another, her or his entitlement to subscribe for the
securities at the rights price. Since this price is usually less than market value, the rights are themselves
valuable and may be granted quotation along with the security to which they relate.

1 The rights issue may be ex
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independen ini i ici

" pdeuct tszﬁ)izt :rpmngﬁ tiult it has Sl:‘lf.fICIEIlt working capital to meet its objectives and

of earnings’ within the next (t)h(:)fg li::fﬁ';llfngy dx?vel(-)p ed to provide a reasonable g e.cta
nuzlrjlbzr of shareholders each withya rrimmfl:m: S:;;E'I;ESE;LEILZI:E . - mmlm

nder i i i { ,
o :E{:l::ﬁfisiﬁnce, apph_czfl?ts for ASX I_isting are sponsored by a member of
s griealyrs 1‘ose respoglsubmty for Ofgafmsing listing and quotation,
e e gnsogectu; y the ASX LISUI.lg Committee. If the securities offering ;
undenvrie ba,mk‘ Un}; erwr-l:-]g .mkfr assumes this role alone or in conjunction withg '&
etment banle Underw iting involves the perfo;t_'mance of an insurance function in relati:;l
ey v b.e r:sr an 1mp9rtant mechan_lsm in the securities market in guarant ﬁ-
. aised against the vagaries of the market. It is closel ed touil
process of marketing the securities. * comer alledily
ungzlr:;;re di.Tff;ll_'en-t types of underwriting. The first is the classic or
ng.
s pricure :ullils\:;ilv;soa c}ontzact Whe.rf.:by the underwriter, for a fee or commission,
e thepSe ns for thf: securities and to subscribe itself for any not taken uné
. SUbunderwritercumues directly to. t}.u.e subscriber. The underwriter commonf;
s o s fez to h?c;l:e.pt responsibility for part of the issue on a similar basis
et ok rv:;ritin which is below- the undemriting commission. This is the mos;
nderoritg ety o § arrangement in Australia. A second type is firm-commitment
Ay erwriter is allotted thfa whole issue and markets it by offering it
e e it K gisczhm al“ld UI]-_lted States this i§ the dominant form of underwriﬁng. A
e mvolgve at mbv?'hlcb the underwriter agrees to use its best efforts to placé
e e el sbzsot (zhlaltga:uz: tE take up the shortfall, but is rather a selling
e§tabﬁshed companies are happy with thisezrrai:);;rf:laerrll}; s(;:; i e s S
?skt, thg cost is proportionately reduced. Some underwriting : :
; v

rsA I\Jf::;ez,e zl :}l:z: t:::nnnanon of the escape clauses, turn out to be closer to the third
urance and marketing functions, un ‘

. . . derwriters ar A\
involved in the design of the flotation process and in the nurtur B N e

o e Eerigpual e of a healthy secondary ki
= aary market
ty its issue, for example, by the preparation and dissemination cfxresearch

ater: . VT
aterial and the creation of institutional interest in the stock

includ.ing thg

“old-fashioned” style of

with the lower underwriting
greements thought to be of the

Some principal sources of corporate finance

Short-term funding

[9.35] If short-term funding is defined as those sources of financ

clear that such funding is limited
to deb .
several principal forme, 0 debt rather than equity

e for a period of one year, it is

capital. # Debt fundi ki

- g . ing takes

ank overdraft facilities are a major source of business finance
3

2 For fuller treatments of both short- and lon i 3

Lot 6, 20 ' ' g-term funding see Mallesons Stephen |a ue i

i (edgs;’ i:ftalj':d Zgoilst;c;p, H R.Crapp & G | Twite, Corporate n'-'inmm:ep (2ndle3 1;&2[;52(;:203 ;;1%0?:?

Pkttt o ir;AustraI' : ;79 ustralian Corporate Finance (3rd ed, 1989); E Care'w Fa'str Money 3: Th‘

S cam't( | 1)- The focus of this section is largely upon domestic S;JUI'C&S For - | . b!e

funds, see Bruce et al, Part Bl' a?ngi;G. i FBSO_It o o e By hustraliatisets anci prov"’;':lz; 0?

CRRd Wi, Lé o AT ully (ed), International Corporate Finance (1990); R Russell, “Int ional
gal Survey” in Mallesons Stephen Jaques, Australian Finance JLaw (4th ,ed gg;gw::r

interesting biographies of some of the principal fi
e principal figures in the d i i
ol ; " e development of A
Waﬁ:—f; ee);:rd &CB Sched'vln (eds), Australian Financiers: Biographr'calpfssa s 198u St-rahan e m'arkEtS H
s), The Australian Capital Market (1974). T s (S e B
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ally for small to medium businesses. Secondly, the unofficial money market provides
modes. Under the inter-company market, loans are made between

distinct financing
ding on an unsecured basis and for very short terms, often overnight or at

companies of stan

24 hours call. The commercial paper market permits the issue and negotiation of marketable

short-term debt claims, commercial bills and promissory notes. A term of 90 to 180 days is
common for commercial bills although the term of the bill may be renegotiated (or “rolled
over”). The bill may be indorsed by a bank which thereby assumes a contingent liability as
g—uarantor of repayment by the borrower. Promissory notes contain no such facility for third

indorsement and are essentially an extension of the inter-company money market. ?
Availability of this finance is therefore restricted to companies which enjoy substantial credit
rating. A third source of short-term finance, employed by companies across the size spectrum,
is the trade credit arising from the interval between the receipt of and the payment for supplies
and services provided to a business. Trade credit often provides a very substantial portion of

short-term finance.

Long-term funding

[9.400] *One species of long-term corporate finance is, of course, equity capital, whether raised
theough an initial public offering, a private placement, a rights issue or under special schemes
such as employee share schemes or dividend reinvestment schemes. Companies establish
dividend reinvestment schemes to permit their shareholders to receive newly issued shares in
lieu of a cash dividend. The shares are usually offered at a discount to the current market price

of the share.
Long-term finance is also raised through the issue of debt claims. One species is the

debenture or unsecured note, issued under a public offering process similar to public equity
capital raising. A disclosure document is required under Pt 6D.2. Such debt issues may be
underwritten. Term loans and mortgage loans, often assembled by an investment bank on
behalf of a syndicate of potential lenders, provides a substantial source of finance for larger
companies. Sophisticated variations upon this theme include project finance under which the
financier has recourse only to the cash flow and assets of a particular project (such as a mining
venture or large retail development) and complex leasing arrangements securing long-term
finance.

Other securities issued by a corporation combine elements of both debt and equity capital.
Preference shares more closely approximate debt in function and in some aspects of their legal
treatment, although their legal classification remains as share capital: see [9.80]. Their
particular advantage to the corporate issuer is the option which they confer to withhold
dividend payments in periods of unprofitability without attracting the default remedies
applicable to debt. Their issue also increases the equity base of the corporation and lowers its
gearing. * The convertible note is a second popular hybrid. This is an unsecured note (or debt
interest) issued upon terms which grant its holder the option to convert the debt claim into
share capital. The conversion price and period for exercise of the option are usually specified

3 See Bishop, Crapp & Twite, p 271.

A company's gearing is the ratio of its debt to its equity capital. It indicates the extent to which creditors will
be able to rely upon shareholders’ contributions in the event of financial difficulty. A company is said to be
“highly geared” when its debt is relatively large and its share capital relatively small. High gearing tends to
concentrate the benefits for members when a company is doing well but, correspondingly, accentuates the
risks for members (and creditors) when it is doing badly. What is regarded as appropriate gearing varies from

[9.40] 715



Corporations and Financial Markets Law
Takeovers CHAPTER 12

[ 2.235] ]OkEOVEn'S j anel Gu'dal‘ ce N()Ze ]‘4 j u”d‘”
'
g

Arrangements gnsatisfactory intermediate outcome. > However,

rakeover so that a bidder using this process faces the risk of being outmanoeuvred if another
‘b_idder emerges to create an auction for the company. The scheme process is also more suited
18 when target directors consider that an auction for control of their
------- ! company is unlikely and that shareholders interests are best served by their co-operating in
the scheme process. In some cases control might also be transferred simply through a selective

[12.245]  Re Pinnacle VRB Ltd (No 8) ..........

[12.247]  Takeovers Panel, Guidance Note 12: Frustrating Action a0l takemyes A

[12.250] The scheme of compulsory acquisition and buy-out .......

[12.255] Compulso isiti
) ry acquisition and buy-out followi i
[12.260]  Teh v Ramsay Centauri gty Ltd ARG iaKeeT s

THE CONTEXT OF TAKEOVER REGULATION

The several means of effecting transfers of corporate control

[12.05] In common parlance the word “takeover” refers to the

1
end. " However, a tak
s eover by formal offers for sh i
or shares in the tar i
get company is but one
way of

acquiring control of a business and a variety of other means i i i
feauichg som : - s is available, particularl 0 the
purCh;;se - as;:;x;te;sltlzciinzsr rem;ted.dFtrst, a common form of transfer for small busi)r(u:::1 e:; 31;:
B e d(,)ctrine 0; and un ert.akjfltg of the company — Australian corporate la\:v does
bt oo successor hablll-ty. so that the purchaser may avoid being visited
1abilities provided that sufficient assets are left in the vendor corporgat‘i{::lt:d
I

avoid insolvency. Howe
3 ver, stamp duty may be high i
gher and there
tax losses of the target, often a desired outcome. will beno carry forwag S

SEC()I]dly It 18 h n Iy ommon i oV y oo O
ecomi g II‘lCrE&SEIlg C or take €rs to be Cffected b m n f I
5 \ S a

scheme of arrangem
gement under Pt 5.1, often coupled with a selective capital reduction: see

[9.230]-[9.235]. Thus, shareholders in a tar. i
) | get company might vote to appro\ica
SharehOIZtien;hre;rn :lia;é;s - tra-n;ferred to the bidder, or cancelled so thl;l? only tilcehe;l;dl:?:
o the_ bidder’,s in either case for cash or a non-cash consideration. the latter often iﬁ
s e at;):lvn .sicuntles. The schfame process is withitithi#"control of the targetr
T Ty bt Cff) ns.dwnt‘ the support of its board who will negotiate the terms of sale
b o vall er xrzi general meeting. The shareholder consent thresholds for a
A i ljiso ue an ‘5'0_ per cent by number (see [9.235])) are lower than those for
! pulsory acquisition powers under takeover offers; the scheme mechanism
certainty of either of two outcomes, acceptance or rejection, with iﬂ:

1 See generall 7ont . i - i —_—
aks
(Bunemorthys ; [ocse;g:i; rr‘:eig:)l'agog IMRenard & | G Santamaria, Takeovers and Reconstructions in Australia
f cDonough, Annotated Mergers and Acquisitions Law of Australia (3rd

ed, Lawbook Co., 1999); i
» 1999); HA| Ford, R P Austin & | M Ramsay, Ford's Principles of Corporations Law (13th ed

2007), Ch 23; R Lev
. ; Yy, Takeovers: Law and Stra i i
materil on takeovers, see M A Weinberg tegy (LBC Information Services, 1996); for United Kingdom

me"gﬂs”(f)th ed, Sweet & Maxwell 1985;')"\5/{I ;/,r?r;i:\l:g Iﬁ Il;z::re{}sfzc:\;e’ S s Sk o lake-cae Sl
axwell, 1 . i i g 3 7] erger C 3 .

el ?95), Sir Alexander Johnston, The City Take-over Code (Orzfo dwlrjtml et (Swe?t&
writing on takeover, their wider rd UP, 1980). For valuable United

S . i environment and issues, see | C C i
an (eds), Knights, Raiders and Targets: The Impact of the Hostin'; Tm’«eo(:lfi;'fiS '(e&)xl}ol;svtﬁ’m:lem Y&rkS
, New York,

1 88) DC Bayne Sj he Phil 012
i + il J i
9l ‘ - T P OSOPhy of Corporate COHt.'DI. A ?reat:se on the Law of Fiduciar 4 DUtP (LO)’ I 0
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.capital reduction,
pinding effect of a scheme or comp
control transfer.

for voting in general meeting. However, this
board access to the proxy process and incumbency generally,
shareholder apathy, and because of the
that control which is not rooted in majority legal ownership.

fizos] G ice process of gaini .
pany (the target) by bidding under a formal process for sufficient shfres tltl)gaccil};()l ?i;
Ve ]

although in a company with a significant number of shareholders the
ulsory acquisition will usually be necessary to achieve the

Thirdly, a form of de facto control transfer may also be effected by the simple expedient of

secking control of the board through election of supportive directors using proxy solicitation

form is rare, partly because of the benefits of
the claims of rational

feeling that control acquisition should be paid for, even

The ‘crucial issue in takeovers is corporate control. When the chosen means is the

oltion of shares, a holding of significantly less than 50 per cent may be sufficient; this may

acqui
{2-50, for example, where the remaining shares are widely held by independent persons and

the acquirer wishes to do no more than control the business operations of the target. On the
other hand, if there are major interest groupings within the remaining shareholders, or if the
acquirer intends to change the character of the target in some significant way as, for example,
by integrating it with its other operations, nothing less than full ownership may be required. In
such situations, there are other relevant measures of control, such as entitlement to or the

enjoyment of:

e 75 per cent of the voting shares which ensures the ability to secure passage of a special
resolution unless the holder is disenfranchised on a particular issue and subject always to
oppression doctrines and other minority shareholder protection remedies;

» 50 per cent of the voting shares plus one which entitlement ensures the like ability to secure

the passage of ordinary resolutions;
» such lesser shareholding as will be practically sufficient to secure passage of an ordinary

resolution in a general meeting of members of the company in most circumstances (de facto

control);

» boardroom control, where a majority of directors are prepared to act in accordance with

the wishes of a particular shareholder or group; and

« control as measured by reference to a wider and more fluid standard through the capacity
to determine the outcome of decisions about the financial and operating policies of the
entity under, for example, accounting standards requiring consolidation of company

financial statements: see [9.130]. 3

2 This degree of certainty may be very attractive also to the bid’s financiers.
3 HA| Ford, R P Austin & | M Ramsay, Ford’s Principles of Corporations Law (13th ed, 2007), para 23.050.
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Why do takeovers occur?

[12.10] W | :
market]pri ia;oir:();l:ofe;fsons for takeovers?* Why does a bidder Pay a premiyg 9
Ty i b a companly? Several reasons are often assigned. 'l"akeovaru.m
SR g e c;)n; superior management of target company assets: ers
oLy thef;.e i ha.ssets of a company are managed by those who can-e.?
HhE GGk i this’ ;:2 - managers will Ba‘y-the highest price for those assets ap.
rwrmtaersirii biddmtormg and acquisition are shared among shareholde mﬁ
performnteon cachy co e;‘) generally. This assumes constant monitoring of m: s‘.
market for corporate COl’Il)tro)l( y managers of other companies; this disciplinary pron.a'

ensure performance by mana d IS. asserted to be a significant accountability mechace;ss;
Siscialnat il o b gers: see [2.195].. However, there are major limitations :mm
oIy il v, Sl lunt Lnstrume.nt since a bid for full ownership or Contrpo

often belated. ge Its managers is a drastic measure, very expensive, difficﬁ(l):.qr‘
. A second explanation is in t : ,
increased power, status and prest?;:iufj ;;“;Z?;:u:v ito the bidder’s managers in termsl' .

s

a hostile bid : th the latter perhaps i R
id for the company. A third explanation is in terms of thepoppoiu‘zfl;l.{mg Fo gy
StIC gains to

bidder. Here it may be necessary to distingui

e S, . guish between what might be ing |
thmugh ,t helll;ipizg Sl::sz ;l}an'fuﬂ'qwnershlp of the company that isgintendc;:cell l:zdbiaoort:i)nfg
iy e nzlmor‘ltles a{ld Fhe (.:lepletion of target assets through transpfe >
s e a;li Fatjonal l'xquldatlon such as through a “bust up” takec:)w::r tithm
Ao St if) isn H;(t:l;sstz:s };l;s;})losedfof. Such a step is not necessarily harmfuli‘::) z'?
communities in which the company operrftlz:lolr1 d;:wf;n:ilf(;y? Sl T 51 R lm;ﬁ

The principles shaping Australian takeover regulation

[12.15] Takeovers are a signifi
significant feature of cor i
e ol nific i corporate life although the\ hosei
S actiyVim t'heA195 Os,. mnitially in the United States. Since the gl96"'< f'l(::b 'lle '(t:lakeov'e'r
e eover o ty in Australia has fluctuated between periods of hype :: i m(? e i
| o . : s WaClivl j
o regu?arici:y TEI;I;S per;odlhas.seen the progressive introduction of everyr:: télos‘? Of
o tion ¢ ough legislation, now found in Chs 6, 6A. 6B and ol
compendiously from time to time “the takeovers Cha;;ters,”) S

transacti ithi . ‘ :
ctions within the common idea of a takeover bid made for all S
a

the shares in a company to

ont ca O’ r p - i O
us and be its of ta ers, C Cl " P
4 See furtt er or ]IE es and b Iei fik ke ark 0. pO ate OW( 986), /] 13

“Corporate control: wh i
: what are the issues?” in Takeove
? rs and Corporate Control: To
: Towards a New Regulatory

Environment (Centre for Ind
ependent Studies, 1987 i

Takeovers: The Evi 4 LiEp 2ugis ko ‘ '
v Econom‘;f;%cgeif‘?z-? 985 (Centre for Independent Studies, 19:})- PD[())ggd&&RRI;?)m'cer' g,
A sy cyI afmd Shargholder Justice (Centre for Independe'nt Studies 1986ﬁ|cer’ Wi
i cOrp:)rategcuoitt:;?- r;;):’télz takf;;:ver activity: an interpretive history of ;he US)feai;iLaneﬁ' 'A
198, rn. T e e L i I rds a New Regulatory Environment (Centre f udies,
l , ; T, e s ntre for Independent Studies
i LA By by o » acquisitions and leveraged buyouts: i ion”

et e s AR ' youts: an efficiency explanation”
G (B¢ _ ¢ ic Analysis (1990), ch 1; | C i
by chfeE_a (1%'35;1‘32%0???{6“ f;:;)‘STcIrgets: The Impact of the Ho;ti.{e Tai:;tf?r’ ('1- QL;g;eZ;tE|?1&:7s
Corporate Web” in | C ev 7 C Coffee, “Shareholders Versus M : Steair in e
e b JTak ;ziff?i 9L81é;)vx};e;s7t;1rg 1& S Rose-Ackerman (eds), Knightsa'zgs:r; L:?j S;;?;Ztlsn ;?12

, -81 (se ith ;

eyl eilehent 1 58))-( e also pp 81-115 together with comments by V Brudney

5 See R C Clark, Corporate Law (1 986), pp 533-546.
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other acquis
.4 Further, there are ot

nti-competitive effects. 8 The present focus,
rising under the takeovers Chapters.

dealing directly with takeovers. Notorious avoi
1969 of the
II’}.omn:littee),

umerous proposa
takeover regulation. As a result, a so-called

new sections inserted into t

reviewe
changes did not, however, displace the principles adopted in 1

Takeovers CHAPTER 12

itions of interests in voting shares that are not intended to be part of a takeover

her bodies of legislation that may affect the conduct of particular
ceovers whether by reference to the character of the target,® of the bidder 7 or its

however, is upon corporate law aspects and those

Act wa's enacted in 1961 it included only two sections

dance of those sections led to the publication in
m Report of the Company Law Advisory Committee (the Eggleston
Disclosure of Substantial Shareholding and Takeover Bids. This report contained
Is for reform that have continued to be highly influential in Australian
Takeover Code was introduced in 1971 with 25
he Act. In the following three decades that legislation was regularly
ess with effect from 2000. These
969 by the Eggleston Committee
tion (now known as the “Eggleston principles”):

a natural person or corporation wishes to acquire

| offer to acquire all the shares, or a proportion
trol, limitation should be placed on his freedom of

When the Uniform Companies

Second Interi

d and was substantially recast under the CLERP proc

on the policy objectives of takeover regula

We agizewith the general principle that if
cor(trot of a company by making a genera
sufficient to enable him to exercise voting con
nétion so far as is necessary to ensure:

(i) that his identity is known to the shareholders and directors;
(i) that the shareholders and directors have a reasonable time in which to consider the
proposal;

(iii) that the offeror is required to give such information as is necessary to enable the

shareholders to form a judgment on the merits of the proposal and, in particular, where the
offeror offers shares or interests in a corporation, that the kind of information which
would ordinarily be provided in a prospectus is furnished to the offeree shareholders;

(iv) that so far as is practicable, each shareholder should have an equal opportunity to

participate in the benefits offered. 3

These principles have had a profoundly shaping effect upon Australian takeover law,
explicitly through their inclusion iy the statement of the purposes of Ch 6, namely, to ensure
that the acquisition of control over listed companies or those with more than 50 members
takes place in an efficient, competitive and informed market and that conditions corresponding

to the four Eggleston principles are satisfied whenever a person would acquire a substantial
interest in the company: s 602.'? They are also incorporated throughout the whole of the

takeovers Chapters and particularly in the jurisdiction and powers of the Takeovers Panel (see

[12.25]).
The first three principles are essentially concerned with the bid process and protection

of coercion or deception. The fourth principle asserts the claims of

against crude forms
f fair or equal treatment of target shareholders, against those

distributive justice, in the sense o

6 For example, under the Broadcasting Services Act 1992 (Cth) (broadcasting and media companies) or the
Financial Sector (Shareholdings) Act 1998 (Cth) (banks and insurance companies).
Foreign Acquisitions and Takeovers Act 1975 (Cth) (consent required for acquisitions by foreign interests).
Competition and Consumer Act 2010 (Cth), s 50.
Company Law Advisory Committee, Second Interim Report, para 16.

0  An additional condition refers to an appropriate procedure being followed as a preliminary to compulsory
acquisition of securities under Pt 6A.1 (see [12.255]).

— O 00N

[2.15] 957



Corporations and Financial Markets Law

of allocative efficien

e :):z.trilt itshf batsfi of most systems of takeover regulation is the :

block of shares owe fiduciar _treate b as a corporate asset: do the transferors of a ¢ qllt‘_str

s 4 s i t{))r bype od hgatlon§ to the company for the premium the : o

ol B parﬂ; made in the interests of the minority? Where, as iry1 Aecewe?':' :

s expre.sse c1Ip'atte in transfer of control is accorded to all si'lar h e
in terms of: g

¢ the da[l €r 0[ ulﬂall catmn t ()f IDII[OIIUES UIldEI a new ontroller
g trea en C ll s

recognition of the o i
i ﬁ]:lzi)lrn:in;)ry for the purchaser of control to acquire the busi
i ced by the depression in the value of minority i o
e control transfer; and SRS s b?
!

&

45 L g X
he right to participate in the sale of control as

shareholders. part of the investment expectation of all

k) u!}r%-umepts against the equality principle favour r
ation in view of the latter’ illi
iy r's assumed chilling (or stifling) eff i
if it is unec;uaﬂy di(zft;(tlhz HllfrkEt for corporate control — it is better %())r th:Ctieotl:) l:mi)s e
ed. = The CLERP review of takeover regulation outliined the bttt
e merits and

e Eggleston priIlCI ICS €. G ][a] (0] ortunit to artici t
; ) th 1 ate In T
p[errllufn pald f()r COI]tI‘Ol == iIl these tefms' 9 -

eliance upon market controls over legal

gfithout the equal opportunity principle
- li)ntro! could pass without some sharehc’a
ikely higher price. In addition, the chan

ltc}ll;.l;e l_i:;)vlilllld be differential treatment of shareholders
§ any opportunity to sell their :
. _ shares at t
vahﬁ of the shares, depressing the priceg\i'll'lrilcilonmtml C'Ouliresu[t s s mafk}:::
b ( inority sharehold i i
S the‘} . control of all of the business and assets of the uE Cou!d i it
TR A target at a price significantly less

where thie 5 et would particularly b ; . _
¢ the bidder bought sufficient shares to deliver conytroel: ;:ea(;ai.lssr]:l: F ama_l gﬂ-market bid
ime period.

The risk of becoming a minori

. of ty shareholder unabl, i
price or receiving lo oot o
R Yo invefmrv;?i;?lf?s frOII.l a new purchaser of control may Eze:baiz 'ft}:)ebpfﬁ‘tlal_‘ﬂj““
pISTR s e 1 t11 ; emti _the:r funds between different companies or asset: nLllu- ‘?"Sed
e b s lS‘WOI.l.lC.l be-a second best alternative to the equal il
substantial costs, especiall;rril;s’th(iw_ersrflcat’gﬂ can be difficult to achieve vﬁ*:oioifgltx:: 15

investor does not have liquid investme Xl o

investors could mo ]
ve to mana :
market. ged investments, leading to less direct invesim

itsw Alternatively,
ent in the capital

The equal .

opportunity principle i

LIRS : potentially creates hi

ucing incentives to engage in takeover activiy es higher costs for market participants,

total consideration paid by the bidder could in

red
ty. ... Under the equal opportunity principle, the

shareholders inst crease as a result of th m
ead o . of the need
f those necessary to obtain control Making the o to a_ke offers to all
’ ffer price sufficiently

attractive to arger S]l 54 ()]([e S Illa}J als0 Increase the to al p . }‘
ar h 4 l ﬂSldE atio a]d Alte[[latlvel
T CO!
T 3
rhe p[l[lClpIE Could Iesul[ Ina 1(,WEI p[eﬂllllﬂl Obtalllable by COHEIO”IIIg Shareh()ldEIS, WhEIe the
b]ddel dEleeS to pay [he same tOtal pIEInluﬂl and dlStIlbute 1t amoﬂgst a].l tat get Sha[ehokif:[s-

11 Some also ar =il
gue that the external ¢ ) ST
of employment and the i osts generated by takeovers and b TG
ei orne b
the SharEh()lder—protectfvr:}f)aCt of plant closures upon local commiinities) ar):z S:alt(eP:jolders (such as the loss
ocus of corporate law. The rationales for and utilityoofeI te}? e
akeover regulation are

discussed furtherin R C
Clark, Corporate [
e e A rp. aw (1986), pp 478-480, 491-498;
532 el Secu:;g:: I'::x :z:;ew gommittee, Report on the Take-ove;- {rgre?s?:fcifde ((1199345)) e
98y o ecurtt _Review Committee, Report to the Ministerial i e et Bl
Esin Bgyne Siar;_heS;;.L:ntles Law Review Committee, Partial Take—IS\recrog;m ODn Pafffa" i
" ilosophy of Corporate Control: A Treatise on the Law :stlffdt.rls":ussgn P?Pe" o
ciary Duty (Loyola UP,

Chicago, 1986). As for
? : the legal X
C & SL 216 at 227-229. gal response to the coercive effect of takeover bids, see ] C Coffee (1985) 3

958 [12.15]

Takeovers CHAPTER 12

consequently receive a smaller percentage of the
premium than that reflecting the control inherent in a large shareholding. In this respect, the
current law allows holders of smaller parcels of shares fo gain a windfall, free-riding on the
endeavours of controlling sharcholders. However, it is likely that the effect of the equal
opportunity principle is already taken into account by shareholders when acquiring control
parcels.
Although other regimes encourage equal treatment of shareholders to varying extents,

Australian takeover law is distinctive, possibly unique, in the weight accorded to the equal

opportunity principle. It is one of the cornerstone principles shaping Australian takeover

regulation.

Controlling shareholders in the target may

The structure of Australian takeover regulation

[12.20] The broad structure of Australian takeover regulation,

principles, is comprised of the following principal elements:

« the takeover threshold of 20 per cent of voting shares (s 606(1); [12.50]) beyond which
acquigitions are prohibited except by takeover offer (by either of two types, the off-market
bid-3z market bid) or permitted exceptions ([12.130]); the takeover threshold is intended to
drop persons short of the point where they may exercise de facto control of the company
and require them to proceed across that threshold only in a manner that satisfies regulatory
goals, usually by formal takeover bid;

bids that are articulated to the prospectus standard of

eration offered is in the form of corporate securities

sitting on top of the Eggleston

» mandatory disclosure obligations in
disclosure, at least where the consid
(s 636(1)(m); [12.195]);

liabilities for misstatements are ar
and financial services provisions ([12:2050);

quisition of interests in listed managed investment schemes;

s is permitted subject to safeguards (Ch 6A; [12.2501);

ticulated with the regime applying under the fundraising

L]

Ch 6 applies also to the ac
« compulsory acquisition of minoritie
the grant of remedial and other powers
(ss 1325A - 1326));

s ASIC may exempt from and modify the takeover provisions (Pt 6.10 Div 1);
the Takeovers Panel (Pt 6.10 Div 2) including

s: the provision enjoins respect for the

of the Court in relation to breaches of Ch 6

« since 2000 a central role has been assigned to

— the power to declare unacceptable circumstance
spirit as well as the letter of the Eggleston principles and

_ the ouster of tactical litigation in favour of the Panel playing an almost exclusive role

in takeover dispute resolution; and
concerning the acquisition of substantial

o mandatory disclosure of information
ficial ownership of listed companies (Ch 6C;

shareholdings '* in and the tracing of bene
[12.220]).

uctive investment (Corporate Law Economic Reform
(2000) 12 Aust | Corp L 1; ]

12 Takeovers: Corporate control: a better environment for prod
Program Proposals for Reform: Paper No 4, 1997), pp 14-16; see also | Mayanja
Mannolini (1996) 14 C & SL) 441.

13 Defined as 5 per cent of voting shares (s 9);
reported on a timely basis in the interests o

changes in the entitlements of substantial shareholders must be
f an informed market for the securities.
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