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PART I: CONSTITUTIONAL CONTEXTS

INTRODUCTION

UR DISCUSSION BEGINS by explaining why the
O unwritten UK constitution is unusual. In general the
constitution is #he text which sets out the fundamental and
superior law of the nation. It not only describes the main institutions

of the state, but also provides a framework of basic rules which
determine the relationship between these institutions. In addition,
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2 UK Constitution: Context and History

it will usually provide in outline the legal and non-legal rules and
procedures that define the system of central and local government.
At the same time, the constitution normally places limits on the
exercise of power and sets out the rights and duties of individual
citizens. Tom Paine explained that it is the property of a nation, and
not of those who exercise the government: ‘A constitution is a thing
antecedent to the government, and always distinct there from.! In
nearly every other state the term constitution refers to this document
(or series of documents) which contains this fundamental and superior
law of the nation. The constitution of the United Kingdom is
unwritten/uncodified in the sense that it is not contained in any
single document. Furthermore, a codified constitution; as a form
of higher order law, will generally be entrenched. A soccified proce-
dural device (eg a referendum or a higher majority plus federal
ratification) must be followed to introduce changes, which makes
a codified constitution relatively difficult ¢ amend. In contrast to
most others, the UK constitution is not eaienched. In consequence,
it is relatively flexible, in the sense thav any aspect can be changed
by way of ordinary legislation and. certain aspects can be modified
by convention (discussed in Chapter 2).

The next point to stress is_that constitutions will often be designed
to deliver a particular systesinof government, and, at the same time,
respond to prevailing Ioeal conditions. The founding fathers who
drafted the constitudct of the United States were keen to include
strong institution4l inhibitions on the exercise of anything approx-
imating to kirply-powers, while also creating a federation with a
territorial division of authority between central government and
state governments. On the other hand, the Soviet constitutions in
Russia under Lenin and Stalin following the revolution in 1917 were
conceived to deliver an ideological commitment to a socialist state
of workers and peasants. The capitalist system of economics and
individual property is expressly rejected in the text of these consti-
tutions. We might compare the South African constitution, which
followed a protracted struggle to overturn a previous regime based
on apartheid. The 1996 constitution seeks to achieve a reconciliation
between ethnic groups, and it is intended to create a democratic state
committed to non-racialism and non-sexism and to the advancement

LT Paine, Rights of Man [1791] (London, Penguin, 1969) 213.
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of human rights and freedoms and the achievement of equality. The
United Kingdom lacks a written constitution which has been custom-
built to achieve particular goals, but rather the nation has acquired in
piecemeal fashion over the span of several centuries a constitution
which supports a liberal democratic system of government.

WHAT IS LIBERAL DEMOCRACY?

Next, we need to be clear about what is meant by /iberal democracy®
In setting out a model of democracy Professor Sunstein has recently
opined that ‘the central goal of a constitution is to .create the
preconditions for a well functioning democratic order, 0ae in which
citizens are genuinely able to govern themselves,” arid he advocates
a form of deliberative democracy which is marked out by political
accountability and a high degree of reflectivincss and a general
commitment to reason giving. More com=iovnly, this term /beral
democracy refers to the fact that power/atd legitimacy are reached
through the indirect consent of the population as a whole. The
consent to be governed is achieved-after an electoral process delivers
representatives to a Parliament. Tlis majority in Parliament vote for
laws which, to some extent «t least, reflect the will of the majority.
However, when looking <at, constitutional systems, it would be a
mistake to believe that-a system of majority rule, in itself, satisfies
the credentials of liberal democracy. This is because, while it may
be accepted tha* in'some matters the will of the majority should
prevail, in regara-to others, a crucial feature of ‘liberal democracy’ is
that there are limitations on majority rule. For example, the interests
of minorities must always be protected to some degree. In practical
terms, this means that political parties may offer policy choices to the
clectorate regarding say, higher or lower levels of taxation, the role
of the public sector, and particular policies to pursue in education,
health, social services, and law and order. However, the constitu-
tional arrangements in a liberal democratic system must prevent

2 For further discussion see ] Morison, ‘Models of Democracy: From Rep-
resentation to Participation’ in | Jowell and D Oliver (eds), The Changing Consti-
tution, 5th edn (Oxford, Oxford University Press, 2005).

> C Sunstein, Designing Democracy: What Constitutions Do (Oxford, Oxford
University Press, 2001) 6.
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the tyranny of the majority from prevailing by establishing strong
constitutional guarantees. This is normally achieved in the field of
civil liberties by means of a charter or bill of rights, which will set
out the extent of rights which will be protected (eg freedom of
speech and religion, freedom to demonstrate, freedom from arbitrary
arrest, and so on). However, the United Kingdom with its uncodified
constitution has relied on ordinary laws, and a tradition of restraint
demonstrated by the executive organs of the state, until the Human
Rights Act (HRA) 1998 incorporated the European Convention on
Human Rights into domestic law.

FREEDOM OF EXPRESSION AND T
BROADCASTING AND PRINT MEDJA

A key hallmark of liberal democratic systeric is tne recognition of
basic freedoms and, in particular, freedom‘oi expression. It is worth
briefly pausing to see how the role of jpress and broadcasting media
operates and is regulated under the UK constitution. First, as we just
noted, this right to free expressiesy included under Article 10 of the
European Convention on Humaur Rights, has become integrated as
part of domestic law since the enactment of the HRA 1998 (which
is discussed in Chapter<7). Although this freedom might be limited
under specific laws ‘(e¢ incitement to racial hatred, or defamation)
freedom of expression must allow for a general right to project
opinions throwgh ‘the publication of newspapers, pamphlets, and
magazines “dnd- through access to television, radio, and cinema.
The magnification of the political function of the media might be
understood in terms of its ‘capacity to discover and publish what
authority wished to keep quiet, and to give expression to public
feelings which were not, or could not be, articulated by the formal
mechanisms of democracy.* It was this potential which turned the
broadcasting media into major actors on the public scene. Politi-
cians employ the mass media to further their ends, but they are also
extremely wary of the capacity of the press and broadcasting media
to bring the mighty down by rooting out incompetence and wrong-
doing. The demise of Richard Nixon as President of the United

* B Hobsbawn, The Age of Extremes (London, Abacus, 1994) 581.
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States, following the exposure of the Watergate break-in, and its
cover-up, is a classic example of investigatory reporting providing
the basis for subsequent official action, eventually resulting in the
President’s resignation. Ministerial resignations in recent years have
been attributable in part at least, to campaigns pursued in the press
and broadcasting media.’

In an investigatory capacity the media go beyond providing read-
ers, listeners and viewers with information and the range of ideas
and opinions which enables them to participate in a political democ-
racy by performing a vital role as public watchdog.® The scandal in
2009 which erupted over the excessive and in some cases fraudulent
expenses claimed by MPs can be cited as a high-profile example at
the core of the political system.” The disclosure of these abuses was
triggered by journalists from the Swnday Times (Heathet Brooke and
Jon Ungoed-Thomas) and Swnday Telegraph (Bern'!.capman) making
use of the Freedom of Information Act 2005 Tney had requested
further information on MPs’ expenses, inciucing the disclosure of
claim forms and supporting documents. Thiese applications had been
refused. They followed the procedurc uader section 50 to refer the
matter to the Information Commissioner and then to the Informa-
tion Tribunal. Both decided that a fuller breakdown of the expenses
should be provided. On finaiappeal to the High Court it was con-
firmed that a correct balatice had been reached between the privacy
of MPs and the legitifiiate public interest in the disclosure of this
information given the, deep flaws in the additional costs allowance
system for MPs 'wiiich had been identified.® Not only did this report-
ing result ina wevision of the system for claiming expenses but a
number of MPs and peers were successfully prosecuted for fraudu-
lent claims. In other words, in a positive way the media is capable of
acting as an important counterweight to politicians/government in a
system where, as we shall see, the executive organs of the state are

5 One such example was the resignation of the Secretary of State for
Transport, Stephen Byers, in May 2002.

¢ B Barendt Freedom of Speech, 2nd edn (Oxford, Oxford University Press,
2007) 418.

7 P Leyland ‘Freedom of Information and the 2009 Parliamentary Expenses
scandal’ [2009] PL. 675.

8 Corporate Officer of the House of Commons v Information Commissioner and others
[2008] EWHC 1084 (Admin); [2008] WLR (D) 155.
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strong. (For further discussion of this scandal in relation to Parlia-
ment, see Chapter 5.)

This capacity of the media to act as a check on the democratic
process is clearly very important. The experience in Italy over the
past decade draws attention to the potential problems if the inde-
pendence of the broadcasting media is undermined: ‘In a country
resting on universal suffrage, . . . the corruption of information—
through the overwhelming control of the media, especially television,
both private and state—is a pre-condition for the debasement of
democracy.? The Italian state institutions operating under the consti-
tution were not able adequately to withstand the conflicts of interest
that arose with the election of a Prime Minister who was.not only
in a position as the owner of national TV channels tor manipulate
opinion in his favour, but also, as Prime Minister, capable of using
his influence to make appointments to the state broadcasting chan-
nels to suit his interests.

Perhaps surprisingly, there is no specific constitutional protection
in the UK, but could a comparable sitaation arise in the United
Kingdom? First, as Members of Patliament, ministers already have a
duty to act in the interests of thenation as a whole, as well as special
duties to their constituents. Second, under the ministerial code of
practice (referred to in Chaprer 6) all ministers, including the Prime
Minister, must ensure_ ¢iat no conflict arises, or appears to arise,
between their public duties and their private interests. The list of
declared personal incerests must cover all kinds of financial interests,
as well as relevant non-financial private interests, such as links with
outside orgdnisations (including broadcasting organisations).

However, there have never been any formal restrictions on pri-
vate ownership of the print media, and the press is subject to a
form of self-regulation carried out be the Press Complaints Com-
mission. Many national newspapers continue to be strongly partisan.
For example, the Daily Telegraph and Daily Mail have consistently sup-
ported the Conservative Party, while the Dazly Mirror has endorsed
Labour. On the other hand, The Sun, the News of the World, The Times
and the Swunday Times, owned by Rupert Murdoch, switched allegiance
from Conservative to Labour in 1997 and then back to the Con-

O M Jacques, ‘The Most Dangerous Man in Europe’, The Guardian 5
April 2006.
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servatives in 2010. As the discussion of the News of the World scandal
below demonstrates newspapers reflect the views of their owners
in their editorials, and they seek to influence the political opinions
of their readers, especially at election times. However, by way of
contrast, cinema, radio, and television have been subject to vary-
ing kinds of statutory regulation. Technical progress has made the
media increasingly difficult to control. Such regulation has to address
the conflicts of interest that inevitably arise in the quest to open
up markets by allowing bidding for broadcast channels. The Com-
munications Act 2003 lays down the conditions for the granting of
licences and, in doing so, it sets limits on cross-media ownership
(eg combining print media with broadcast media).!’ Equally, the leg-
islation seeks to protect a wider public interest by controlling the
editorial line. It sets out special impartiality requirements relating to
elections and referendums.!! Further, it requires that the news gener-
ally on broadcast television and radio is repoitéd with due accuracy.!?
Moreover, the Office of Communications {OFCOM) as regulator
is under a statutory duty to ensure that Its licensees do not project
their own views on politically controversial matters. In a democratic
system there needs to be a strong-peblic interest dimension to state
regulation in this field.

In addition, there are mechanisms in place to safeguard the relative
independence of the BBC as state broadcaster. The BBC is required
to be impartial. It mustvetrain from expressing its own opinion on
current affairs or_on\ rnatters of public policy.'"> The corporation
operates under ¢ renewable Royal Charter which requires the gov-
ernors of the BBC to act as regulators and makes them ultimately
responsible for its management (the director general appointed by the
governors is responsible for the day-to-day running of the organisa-
tion). To minimise political manipulation, the appointment process
for BBC governors is conducted under certain guidelines (the Nolan
principles)'* by the Office of the Commissioner for Public Appoint-
ments (OCPA). After the interviewing process, recommendations are

Communications Act 2003, ¢ 5.

1 Ibid.

12" Communications Act 2003, ss 319 and 320.

13 G Robertson and A Nicol, Media I.aw (London, Penguin, 2002) 826.
These are: selflessness, integrity, objectivity, accountability, openness,
honesty, leadership.
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put forward to the Secretary of State for Media and Culture, and
then to the Prime Minister.!®

In sum, in the domain of broadcasting the BBC and other broad-
casters can act as a conduit for criticism of politicians as long as this
criticism is not part of an agenda set by the broadcaster. Despite
the absence of a constitution, citizens are generally able to express
themselves, and the freedom of the press and broadcasters to dis-
seminate information in the United Kingdom is constrained by an
intricate combination of formal regulation and informal safeguards.

MEDIA INFLUENCE IN PUBLIC LIFE AND.1HE
NEWS OF THE WORILD HACKING SCAKN!DAL

Important issues pertaining to the degree of constitutional account-
ability in relation to the media were vividly hignlighted in 2011 in the
so-called ‘Hackgate’ scandal. The hacking i .0 mobile phones came
to the forefront of public attention again atter the May 2010 general
clection when Prime Minister Caneron appointed Andy Coulson,
former editor of the News of the7rrld, as his Director of Commu-
nications at Number 10 Dowaning Street. In 2007 Clive Goodman,
former royal editor of the llews of the World, and Glenn Mulcaire,
a private investigator wecking for the paper, were convicted and
imprisoned for hacking into the voicemails of Buckingham Palace
aides. Coulson was\ cditor of the newspaper when this criminal
activity was revealed. This appointment by the Prime Minister was
controversiai wartly because of the connection with News Inter-
national through the News of the World, but mainly because there
were allegations that illegal practices, such as phone hacking, had
been widespread at the paper, raising the possibility of editorial
collusion in law breaking, As further accusations began to emerge,
Coulson’s position became untenable and he resigned in January
2011. The resignation severed the direct link with News Interna-
tional. Although there were no allegations of serious wrongdoing by

15 The Hutton Inquiry (2004) into the death of government scientist David
Kelly in 2003 exposed the tension which often exists between the BBC and the
government over the reporting of news and current affairs. See A Doig and
M Phythian, “The Hutton Inquiry: Origin and Issues’ (2005) 58 Parliamentary
Affairs 104.
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the Prime Minister or any other ministers, this did not prevent Mr
Cameron’s judgment from being called into question for going ahead
with the appointment with only limited vetting, despite the warnings
that had been received by his personal office.

Following in the footsteps of Lord Northcliffe (1865-1922) and
Lord Beaverbrook (1879-1964), the press barons of previous gen-
erations, Mr Rupert Murdoch as owner of News International and
a leading sharcholder in BskyB has exercised a significant influence
over domestic politics in the United Kingdom for many years. At a
time when News International was seeking to extend its ownership
by completing the takeover of BskyB, concern began to focus on
the position of the Murdoch press as further revelations! emerged.
It was well known that leading political figures froin voth main
parties, including Prime Ministers Thatcher, Blair, Btown and Cam-
eron, have been keen to obtain the endorsemenc ¢t the Murdoch
press. The question that has been asked as‘a :csult of the scandal
over phone hacking concerns the wider, iniplications of the nexus
between News International and successive governments. The price
of gaining approval from these papets inight be measured in terms
of both regular access to political decision-makers at the highest
level and influence over the decision-making process. The associa-
tion may not only have affectica policy formation generally, but might
be regarded as particulariy-indesirable in situations where govern-
ment policy requires.a balancing of the wider public interest against
the commercial intérests of this company with its extensive media
holdings. The hid vy Mr Murdoch’s News Corporation for BskyB for
increased matker’dominance highlighted this problem. The Culture
Secretary and Ofcom, the media regulator, were faced with having
to decide whether the bid should be allowed to proceed at all (as a
fit and proper [corporate] person to continue to hold a broadcast-
ing licence),'® or what, if any, conditions should be imposed before
the deal was allowed to go ahead. Further questions relating to the
public interest have arisen in the past, for example, over the acquisi-
tion by Sky of screening rights over major sporting events including
Premiership football, Test cricket and Ryder Cup golf.

In addition, the revelations associated with the hacking scandal
drew attention to the cultivation of relationships involving, on the

16" See Broadcasting Acts 1990 and 1996 s 3(3).
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one hand, News International journalists and executives and, on the
other, senior politicians and the police, including officers at the high-
est level of the Metropolitan Police. However, the concern was not
simply that such influence has penetrated deeply into public life,
but that it has led to at least some degree of complicity in unlawful
conduct and morally reprehensible practices by News International
(and probably other newspapers). The targets of gross invasions of
privacy by the press have been the victims of serious crime as well
as celebrities. The government’s response to the outrage directed
towards News International was to set up a public inquiry in July
2011 with a wide remit. It is chaired by a senior judge and will
have the power to compel witnesses to appear before it..ord Justice
Leverson will both report on the alleged widespread tavasions of
privacy by journalists hacking into mobile telephonces and investigate
the conduct of the Metropolitan Police, in particulir relating to their
failure to pursue investigations concerning pascrs owned by News
International despite possessing clear, evidence and to payments
made by newspapers to Metropolitan Pclice officers for information
relating to criminal investigations that were in progress.

At the same time this scandai-has been investigated as a matter
of parliamentary oversight by two departmental select committees.
The Culture, Media and Spoit Committee summoned the key players
in News International. luicluding Rupert and James Murdoch, while
the Home Affairs Committee heard evidence from senior figures in
the Metropolitan Police. The televised select committee hearings will
result in reports and recommendations. The cumulative effect of the
public inquiry.and these patrliamentary investigations will certainly
be to throw light on the pervasive influence of News International,
the murky practices of journalists working for News International
and other papers, and the extent of criminal wrongdoing, In conse-
quence, some journalists, newspapet executives and policemen may
be prosecuted and face terms of imprisonment. However, it will be
far less casy to formulate general recommendations to prevent the
repetition of such conduct in the future. There may be a protocol
requiring government ministers and police officers to disclose their
dealings with the media and also proposals for a more robust regime
of media regulation to restrict the concentration of interests which
allowed Murdoch to reach a dominant position. Another possible
recommendation might be a Press Complaints Commission with
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statutory powers to impose remedies in situations where the press
have overstepped the mark. The difficulty in placing restrictions on
the media and strengthening laws relating to privacy is that such laws
run the risk of inhibiting the investigative role of the media which,
as we have seen above, is crucial in establishing the accountability of
government and individual politicians.

THE UK CONSTITUTION, CONSTITUTIONALISM
AND GOOD GOVERNANCE

The UK constitution has evolved in the sense that the riles which
have come into being have been accumulated as a icsponse to
circumstances, and they can be regarded as the residue ¢t a historical
process with particular laws and conventions inca:porated following
significant events. Apart from describing institutions and procedures,
the starting point in drafting a codified ¢casitution or modifying
an existing constitution is to come as ¢icye as possible to reaching
a consensus on any limits imposed ot! the majority. As we observed
above, each constitution reconciles-ihese issues in its own individual
fashion. Unlike most other coasticutions, the UK constitution has
not been designed according-io any ideology or theory to deliver
a particular system of gavernment. Despite lacking any guiding
principle, the UK system could also be said to display the character-
istics of what might be described as constitutionalism.!’

The vast majotity of constitutions set out a framework of rules
which, if applied-and interpreted in the spirit intended, would pro-
duce if not a version of liberal democracy, at least conditions of
good governance. The point to stress is that the constitution needs
to be supported by mechanisms which allow the commitments in
the text to be implemented. In many constitutions there is a sig-
nificant gulf between the statement in the constitution and actual
compliance. In the majority of cases it is achieving substantial con-
formity with the rules that becomes the crucial issue. Indeed, as one
well-known commentator puts it: “The fundamental notion of the

17" A Harding and P Leyland ‘Comparative Law in Constitutional Contexts’
in B Orict and D Nelken (eds) Comparative Law Handbook (Oxford, Hart Pub-
lishing, 2007) 322ff.



