88 1 THE ROYAL PREROGATIVE

Introduction

Under the constitution of the United Kingdom, all actions of government are undert
the name of the Crown. Any account of the prerogative is an account of power, and the
ative, historically and contemporarily, concerns the power of the Crown.' The prergg
today represents one of the most intriguing aspects of the unwritten constitution. In g
fully to appreciate the meaning of the term ‘the Crown’, an analysis of both who in fagt
Cises various powers in the name of the Crown, and the source of the power exercised,
to be examined. The question to be asked is: is the power (to be exercised) a prerogative poy
or is it the outcome of statute? As will be seen, there is no certainty as to either the exig;
prerogative powers or the manner in which these may be extinguished. It is, however,
that no new prerogative powers can be created.

The Prerogative Defined

Blackstone defines the prerogative in his Commentaries (1765-69) as:

.. . that special pre-eminence which the King hath over and above all other persons,
and out of the ordinary cours

e of the common law, in right of his regal dignity. It
signifies,

in its etymology (from prae and rogol something that is required or
demanded before, or in preference to, all others.

Dicey, on the other hand, describes the prerogative in the following manner:

.. . the residue of discretionary or arbitrary authority, which at any time is legally left
In the hands of the Crown . . . Every act which the executive government can lawfully
do without the authority of an Act of Parliament is done in virtue
(1885, p 424]

*

From these differing definitions, the following can be deduced:

lal  that these are powers which are inherent in, and peculiar to, the Crowr:
[b)  that the powers derive from common law:;
(cl  that the powers are residual;

dl that the majority of the powers are exercised by the executive government in the name
of the Crown; and,

le]  that no act of Parliament is necessary to confer authority on the exercise of such powers..
Joseph Chitty, whose work remains the most comprehensive account of the prerogative,
explains the need for prerogative power in the following manner:

The rights of sovereignty, or supreme power, are of a legislative and executive
nature, and must, under any form of government, be vested exclusively in

a body or
bodies, distinct from the people at large. [1820, p 2]

In Chitty’s analysis, the power of the King is but part of a reciprocal relationship between

monarch and subject. To the King is owed a duty of allegiance on the part of all subjects; to the
subjects is owed the duty of protection.

I On the distinctions between the monarch and the Crown, see Marshall, 1971, pp 17-24.

of this prerogative. ®

Prerogative before 1688

i i i law making and the adminis-
ing exercised powers relating to Parliament, b
ees. t]:mLu-Ktlsngthe regulation of trade, taxation and defence of the realm and miscella-
;—l;lrl ;:;—oga;jves. Principal among these powers were the following:
o]

i and prorogue it. The King could suspend Parliament’s

o 'Ehe fang v:loﬁ d;ﬁ?%ﬁiﬁﬁs;ess Ef thegKing's power came to a head in the reign
sittings an 1522549') when Charles confronted Parliament over taxation to meet .the
of Charles I '(m risoning over 70 people who refused to pay the forced loan, including
i ta;,iv;;rlglhtf 2 who sought a writ of habeas corpus against the King. T?le conflict blt_étweert

“‘; :&F sno and Parliament came to a head when in 1629 Chaijles dissolved Parliamen
"3 the -ng menced an 11-year period of personal monarchical rule. In 1(‘34-1. under
-" “hnd e (]::,Oimof P the ‘Grand Remonstrance” was drafted — listing the grievances of
-r I &le 1gader5 Eﬂdery?l'?é rule of prerogative. While the Commons was divided over 'r_he
Eﬂ. e ?;:;t:zce, it represented a starting point in history, one which was to lead to thel:) 1C.1v11
: e fv?: Charles’s execution and the rule Of; Oliver Cromwell under the only Republican
I mmd?m(ﬁ ]-Dn:gllliaiizf: ;Xi‘f;;l:f: {ll)-y ‘proclamation’, thereby usurping Parliament's
A hn;vef?gngarjjeThis power was challenged in the reign of James I (1603-25) in the Case

| eniclamations (1611), in which Sir Edward Coke CJ declared that:

i t i} T & ange ahy part of the
the King by his proclamation or other ways cannot change any par e

he customs of the rez the King cannot

common law, or statute law, or the customs of the realm ... the King i

7 create any offence by his prohibition or proclamation, which was not an offence

b o ¥ t g 1C make an offence which was not, . ..

before, for that was to change the law, and to make an offen rc_‘la ; : j;ws o

™ Also the King hath no prerogative but that which the law of the land all ‘
4 S s

'@ The King's assent was needed for the enactment of statutes, buF he also had the powgr 1lltlo
_ dispense with statutes and suspend their application.* The conflict between (ellliovrz ;: :1
courts in the seventeenth century is illustrated by the cases of ﬂogu v Sori'd ( 4 ) ar; !

" Godden v Hales (1686). In Thomas v Sorrell, it was declared that Lhe King cou fﬂnotthm]:)erlln t

" with a penal law made for the good of the public. However, in Goddfm v H es, the cos it
accepted that the King could dispense with a penal law — under specific circumstance

' 11 within his jurisdiction.

° ;:&’::;: ?na&:l?:lwt}f: King's prerolgative to establish new courts of justice. The _Ccl)u?t‘ogi Star]
Chamber, exercising extensive criminal jurisdiction W'ltl.'l little Qf the formality (; ju c1af
proceedings and without the use of juries, was estabhsh?d either .under the tatute [}?
1487 or under the Crown’s inherent prerogative: doubt exists as to its source. Unhl;e S
ordinary courts, the Court of Star Chamber used torture. It l?e(_".a_me one of Fhe most feare
and powerful weapons under the control of the Crown unt_ﬂ its aboh_uon in 164-(;_. lk

® TheKing’s claim to dispense justice in his own right and without thtla judges was 1spe1 e
in 1607. In Prohibitions Del Roy (Case of Prohibitions) (1607), the King sought to settle a
dispute concerning land. In the Resolution of the Judges, Coke declared:

... that the King in his own person cannot adjudge any case, either -::|'\7mmdt,
as treason, felony, etc, or betwixt party and party, concerning his inheritance,

2 Darnels Case (1627).
3 See Lockyer, 1985, Chapters 12-13.
4 Case of Proclamations (1611).
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The Bill of Rights 1689, provided, inter dlia, tha
that elections should be free; that the Cro
Parliament’s approval, as was the POWEr to m
or dispensing with laws by the Crown® were

0N o v

® Historically, much of the commerce and trade of the countr

® The King had a duty to protec
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chattels, or goods, etc, but this ought to be determined and adjudged in somg
Court of Justice, according to the law and custom of

England; and always judg-
ments are given . .

. 50 that the Court gives the judgment

When, in 1617, the King ordered the Court of King's Bench to adjourn proceedings ypg
he had been consulted, Chief Justice Coke refused, declaring that:

N

Obedience to His Majes

ty's command to stay proceedings would have been a
delay of justice, contrary

to the law, and contrary to oaths of the judges.®
Coke was dismissed from the Bench.

® The King claimed the power to detain a subject free from interference by the coug

Whether a writ of habeas corpus would lie against the King was determined in 1627,
Darnel’s Case (the Five Knights’ Case)

prisoner under special order, the co
King could not determine cases, he
ence by the judges. The Petition of
in 1640, the Habeas Corpus Act gu

urt would not look behind the order. Thus, while
could nevertheless hold a subject free from interfer
Right 1628 declared such power to be unlawful, ang
aranteed that habeas corpus would lie against the Crown,
y was under the prerogative
of the Crown, but such a power was effectively abolished by statute. :
t the realm, a duty which encompassed the powers (g

restrict imports of raw material of war and the right to erect ports and havens, beacong

and lighthouses.
The Crown'’s power of taxation is in

extricably linked to the notion of the King as ultimate
lord of all land. The King was the

largest landowner in the Kingdom and exercised hig
right to collect revenues from the land. In addition, the King received profits from legal

proceedings in the form of fees paid by litigants and fines. Pardons were also sold. The

granting of supply to the King by Parliament from direct taxation had been established jn
1215, from which time it was accept

ed that the King had no power to levy direct taxating
without parliamentary consent.® The position of indirect taxation was, however, uclear:
The power to regulate trade, including the power to establish, open and close ports, was!
within the royal prerogative. Accordingly, it could be argued that the correlative power to-
levy taxes on imports and e€xports was within the power of the Crown. Jaditect taxation
Was in issue in the Case of Ship Money (R v Hampden) (1637). Hampden liad
taxes levied by Charles I to raise money for the navy in times of
argued that it was for the Crown to determine whether or not an
existed and that this determination was conclusive of his right to ex
Power to raise revenue. The courts upheld the power of the Crown.
1640 reversed the decision, and Article IV of the Bill of Rights 168
the Crown to raise money without parliamentary approval.

cefused to pay
énueigency. The King

ercise his prerogative
The Shipmoney Act of
9 declared it illegal for

t there should be regular meetings of Parliament;
WI'S pOwer to raise taxation’ was subject to
aintain an army; that the powers of suspending
illegal; and, of the greatest significance, that the

John Colt and Glover v Bishop of Coventry and Lichfield (t
In the reign of Edward [, 1271-1307,

R v Hampden (| 637).

Godden v Hales (1686).

he Commendam Case) (1617).

(1627), it was held that, where the King detained g
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i i hed or
h and debates or proceedings in Parliament ought not to be impeache
e 1 f parliament’.”
ace out of parliam : :

fiied in vy Cm:;t Osrup r(:macy of Parliament over the Crown was established Midd;i
i f fhe grown continued in existence or were abo]illshgd or f:u.:t;liplo(:k

e . 7 ative powers may be claimed by the Crown: a ]

- detefﬂﬂhﬂ;sd(' 11\']9% :51 )e“ pr?tr ?sgfi 50 yEars and a civil war too late for the Queen’s courts
ed in BBC vJo P

¥ erogative. ; : m the demesne lands
‘oaden the pr pirogatiVES included the right to raise revenue fro e

J ous
Miscellane

i i i eds, and to the land beneath a non-tidal
fe CroWIl.m. P Oﬁn}f:;hii)toli;iig l:e(fli)y riverbed, whereupon the éoil is equfl]ly
i Lhaft Ene adjoining banks. Equally, the King, by virtue of his prs.:rogat‘lv}i:E

B o f seas] and navigable rivers within his dominions. The ancient Eg ‘
et Ofth.e 1 Oes to franchises of forest, ‘free chase’, park or free warren ha\i'e. }(leeis
%E i t,ion of the right to royal fish (sturgeon) and swans, whic
g Widldt}];iz etﬁze?97i Act. Additionally, the Crown had the right to treasure trove,
ly reserve

%@,vﬁgulated under the Treasure Act 1996."

The Prerogative Today

i ionship

iri /er i those relating to the relatio
' ituti i uiring answer include !
e i d the control, judicial or political, of the prerogative. "I.“he
%,Qﬁmen |, Premga;l?ehan tinues to h,m'igue and concern constitutional theorists
signi t question which contin i
: ds s}glmﬁci]; tcllu: very existence and scope of the powers themsel*.attlas, (tiogbserwd -
ggn s . Ft:lsal implications of this ill-defined reservoir of power. As Mal lan ;
. in L}I;e twenty-first century, examination of the prerogative is:
‘remains true 1

i E i e tives of
t about with difficulties, with prerogatives disused, with ?rfrggi;:ze o
;:li);JEfful existence, with prerogatives which exist by sufzf'ezqa]nce‘ merely
one has thought it worthwhile to abolish them. [1908, p

' ituti ueen is part of the Iegislaru_rei
gﬂlamnder y Um‘ted' Iﬁf‘lidoén SV:EHE:EE(;E;I Cr?):rif;ilsy' TLEZ Sueen is tl}jle 'fou_ntailn of .just.ic.el
.d ellﬁlzoﬁs lgszgnehazono 1;ower to make laws or suspend laws or tfo ﬂaltzt CLII; :viul‘i?;e
- justice i i name o 2
@P?dt}?n E aciimi;l tllzt; Et;il;)ur_lr;f :)?S;lz:gelggﬁ?iﬁggdu:;nt}?: Head of State in lrelat}ilonhto
g::len IZ?;ﬁprien;leleHgilegn is head of the executive, and all acts of govermn;;;uv;a;eirt
aemg:ltic or foreign, are conducted in the name of the Cro“.m.["}fl heFrollgn]:llE atlon s1(1).11:111{11ri0m)m> o
Temains a legal power vested in the Crown. The Queen is the
honours in the United Kingdom are conferred by the Crown.

9 Bill of Rights, 1689, Article IX, discussed in Chapter 17.
1 Wi i o found st be reported
11 Wild Creatures and Forest Laws Act | x Lud (1982), Treasure found mus .
GE Overton (Farms) : :
i Attorney Generul of Duchy of Lancaster v E O . s i

A f::&?ﬁﬁ:ﬂs- 1](? zfel ;oncii cr:::p]nir. Failure to do so will be a criminal offem.e.ATrzsuE::iua ion Commi

established \'\?’hich has the duty to value treasure and advise on ex gratia p;YmZI:ISEL?iVEE .
I3 Case of Proclamations (1611); Bill of Rights 1689; Case of Pmluhlquni ( lzf(’)[())n})].];L 15)46. a \
B 000 Masucyand e Pﬁmonalé’rtgjgiﬂ;eﬁnge Crown, Constitutional Reform and the Church of England

i 2 shed? .

15 Act of Supremacy 1558. See Leigh, 1 (2004) ‘By Law Estal

[2004] PL 266.
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i h e declarations of war and peace;
powers which are discussed p, . . r to mak R P
clow, enter into treaties;
ition of foreign states;

¢ relations; and
n of the armed forces overseas.

ring continuity of Monarchy), apq i
domestic category falls:

nmoning of Parliament;”
atment of ministers;
assent to Bills;

Not to me 4
ot to mention other ¢} ;
lon other things, she could disband anting of honours;
more than a cert By ! td disband the army by law she - |
o -=' @in number of men, but she js hok okl ) . she cannot engage ce of the realm;
o 1 diIsmiss z = ramay 4 - =2NE 1S NOU oDliged to enaans - ] \ .
e S all the officers, from the General O« ged to engage any men); sh eping of the peace;
she could dismiss al[ t} ors t0o: she "mn:,: “ “Lu{mm,-mder in Chief df-‘Wﬂwa'rd: otective jurisdiction of the courts in relation to children: parens patriae;
E 3G che Anrilaf JO; She coL sell off all our<hine b ) Fii ] .
i she could mal e L Mall ourships of war and all oyps r to stop criminal prosecutions — nolle prosequi;

sacrifice of Cornwall, and Jction of sentences;
oning of offenders; and

ight o royal fish and swans.

nquest of Brittany "

Degin a wap
nited i{mgdnma
e could pardon all
upset all the action of civjl
-k ace the nation by 3 bad war or pea
S, whether land or sea, leave "
ntroduction’ and pp 287-88]

could make

most of the ¢
ot the civil servants:
uueen ¢ 'S st

-ould by prerogative

-Very parish in the U

> could dismise

gers. In a word, the
government within

1 overnment within the governme
and could, by : :

e nt, could disqr
disbanding our for :

aqgainst fore s ad
Jainst foreign nations. [1847. /|

be s>e1 from this list, which is by no means exhaustive, that the powers are wide and

us defence!esS .

8Prerogative and Domestic Affairs

gissolution of Parliament
'to a general election being held, it is necessary to bring the life of the existing Parliament
jected to the scrutiny of the ¢ i ! an end. This is done through the dissolution of Parliament. Prior to the Fixed-term
ourts: The King has no DU er Parliaments Act 2011, the Crown dissolved Parliament under the royal prerogative at the
request of the Prime Minister. This power gave rise to many doubts and criticisms. The main
political criticism was that the Prime Minister could choose the date of a general election
1 it most favoured the re-election of the government. The Coalition government formed
0 introduced a fixed five-year parliamentary term. The Fixed-term Parliaments Act 2011
places the dissolution of Parliament on a statutory basis.
~ The rules relating to the dissolution of Parliament under the Fixed-term Parliaments Act
2011 are discussed in Chapter 13. Discussion of the Crown's former powers in relation to the
dissolution of Parliament is on the companion website.

Appointment of Prime Minister

ogu ; that :

gue’ of prerogative powers, '# A there is no compres In constitutional theory, the Queen — under the royal prerogative — may appoint whomsoever
ihﬁ pleases to the office of Prime Minister.?' In practice, the position is governed by conven-
tion and the Queen must appoint the person who can command a majority in the House of
Commons; this, under normal circumstances, will be the leader of the political party which
Secures the greatest number of parliamentary seats at a general election. Several differing

phrase ‘in the name
limited in two ways. First. b ; bower which is exercisable by the Cro
Wi

Categories:'? thg :
; : se relat
foreign affairs can be subsumed: ose relating to domestic affairs. Und

: . Under

i? Note that prior to the Fixed-term Parliaments Act 2011, the dissolution of Parliament was regulated under the royal prerogative.
i se_eiimﬂ'd]iﬂ. Jennings, 1959a; Marshall and Moodie, 1971; Laski, 1951; Brazier, 1990, Chapters | and 2; Marshall, 1984,
ter 11,
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NDAMENTAL FREEDOMS
| TRE ERETECTIN CF huscl RN PEAN CONVENTION ON HUMAN RIGHTS AND FU

: E URO

nsible for restoring independence to many former cglorge;
has conferred upon those states both a V\.rntt.en (:onlsutuuoi[1
i Human Rights Act 1998 marks a significant consurutpnal change i
'OfmghtS-The a::;s about rights, and their protection by judges m.the doma:f;l;
e Act and its implications are considered l‘ater in aiu:;éh:gtii;r;ro;:i slc?;iz;?st =
. rig‘}%ts' 'thz ]udiic?:;dH&;;E:e:fzgzntﬁs supremacy of Parljame'nt, the judges
i 'mdi ?imnal basis' on which they could employ the Convention to protect
P Iu?li C Aot confers this jurisdiction, requiring the courts not only t(.) protet_:t
i ake ‘declarations of incompatibility’ wherever domestic law_ls
e b:]ljtiiu?c Hv;ith Convention rights. By this means, Parliame.nt preserves its
B chonges: the law which may be required by judicial evaluation of Idomesuc
e -Chang‘f_;i of the Convention. Before considering the Human ngl.lts Ac:i,
.tti:lrlleeczzz):rl}szlto understand the status and workileg of thle Europ:x;3 SConvennon an
L icati ion rights which the Act incorpo -
ope and application of the Convention

Introduction

The protection of the rights and freedoms of citizens and others within theip i
fundamental duty of the state. In the majority of democratic states, fundameng,
defined and protected by law under a written constitution. Under the United %
largely unwritten (or uncodified) constitution, rights and freedoms have tradi
protected either by individual Acts of Parliament passed to meet a particular ne
judges in developing the common law:

One response to the ravages of the Second World War was the formation of the
Europe. Under its authority the European Convention on Human Rights and Fuy
Freedoms were designed to guarantee the protection of basic rights againsg
The majority of Member States (formally High Contracting Parties) — of whom there.
47 — either had a written constitution which protected rights or they had incg
Convention rights into their law. For reasons discussed below, the British governmeﬁt
reluctant, until 1997, to make Convention rights directly enforceable before the de
courts. Accordingly, until the Human Rights Act 1998 Convention rights could
enforced before the Court of Human Rights in Strasbourg.?

In this chapter we consider:

gdom has been respo
ons and, in so doing,

{o citizens awar

\RT A: ME PEAN CONVENTION ON HUMAN
I -JT‘;' AT.»\::JLIEJJ NDAMENTAL FREEDOMS AND

HE RUMAN RIGHTS ACT 1998

European Convention on Human Rights

) nd Fundamental Freedoms

® the working and scope of the Furopean Convention as enforced by the Buropean €
Human Rights; and
® the Human Rights Act 1998, its structure and case law.

The Emergence of the Constitutional Protection of Rights

The attempt to protect human rights on an international level began with the founding
League of Nations after the First World War and the imposition of certain safeguards of hy
rights in peace treaties negotiated after the war for the protection of minorities. It was
however, until after the Second World War that the international community became co:
of the real and pressing need to protect and promote human rights as an integral and essa
element for the preservation of world peace and co-operation. The United Nations® r.rc
the appropriate forum for international quasi-legislative activity. In 1948, the Uniy
Declaration on Human Rights was adopted, supplemented by two implementing interna
covenants in 1966: the International Covenant on Civil and Political Ri ghts 211d thie Internati
Covenant on Economic, Social and Cultural Rights. Taken together, these ancuments Tepre
an international Bill of Human Rights. Inspired by the United Nations Declaration
Covenants, many other regional conventions were drafted, for example the Europ
Convention on Human Rights and Fundamental Freedoms 195 0, the American Conventio
Human Rights 1969 and the African Charter of 1987 *

0 Con | .
() . o u:st(lnie of the principal theatres of the Second World War, follovy;;g W;I};;i é}::;e V:::Z
f L i i i ity. Those
2 itical, social and economic unity. ‘

. | g POhutife jgoption of a uniform Convention designed ]tjo
um 1949, the Council of Europe was estab-
iohts and fundamental freedoms. In . th D
thd ta}?e ré?goniention on Human Rights ratified by mgnato;y stateg (fozsn:;]ly en%al

- i 7 i ing been instrum

i ing i 1953.7 Despite having

nfracti ties) in 1951, coming into force in 19 i

‘tht::jaccitr]ilfizgr 01? t)he text of the Convention, the British government had strong reserva

i i f SuCh reserva-
;[ I the CODVentiOn a.n.d its llIlpaCt on Bl"ltlsh COIlStltutlonal ia\v. AS a result (8] v
o

25 . oy 4
i ¢ until 1965 that the government gave individuals the right to petition under
ns, it was no

Convention.

ceived to be promoted, in part, by

; : ' B
Be influence of the Convention before the Humgn nghts:hf.cat\s:‘::e -

attitude of the United Kingdom courts towards the COHVE.?I:}C);J wz.:i_ 01231 9 ‘5 an,ld i
on: in relation to treaties. Treaties form part of intern : :

*;;1231 01'1::11;1(11 Ot]li;e?ic]:nzesgcl ?(jga] order unless and until incorporated into law.” The courts

place wil

Rights and Freedoms in Britain
It has long been a paradox that the United Kingdom — viewed as a liberal democratic staté —
R comprehensive written Bill of Right&s This is eSPECiaJ.lY so given that the

i i i i Law

i Human Rights into United Kingdom Law,

i inging Ri : 's Plans to Incorporate the European Convention on d o
. COESU!RD([;H ?ag:t Brzgulfg [[:gl:l-:;:;’;l;-‘;‘;:’;“:;e Human R?ghas Act 1998 does not incorporate the Convention, but ra
1996, London: Labour Party. ¢ .
makes Convention rights enforceable before the donm;)cclJ;rts.pcm A sy e et g

i i i Lester (Lord), Euro
7 For a succinct history of the Convention, see
Oliver, 2000.

'8 See Browne-Wilkinson, 1992; Bingham, 1993; Laws, 1993.
9 See Kaur v Lord Advocate (1980).

For example the Race Relations Acts prohibiting discrimination. See further Chaprer 19.
The Human Rights Act 1998 came into effect in Northern Ireland and Scotland in 1998, in England and Wales i 2000.
Which superseded the League of Nations in |945.

See also the Hong Kong Bill of Rights based on the UN Covenant on Civil and Political Rights.

The Bill of Rights 1689, it will he recalled, was concerned with constitutional arrangements between the Crown and Parliament,
not with the rights of individuals,

o W —
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he
i No 2) (1990), however, t
al v Guardian Newspapers ( : :
. Atmm"'fvi“-“di d‘:lty of the courts to have regard to the international

regarded the Convention as an aid to interpretation but had no jurisdiction dire, ctly e
onvention, and to interpret the law in accordance wi

the rights and freedoms under the Convention. '’ This could, however, of itself be g
For example, in Waddington v Miah (1974), Lord Reid stated — having referred tq Arti
Convention which prohibits retrospective legislation — that ‘it is hardly credib),
government department would promote, or that Parliament would Pass, retrospectiye ¢
legislation’ !

R v Secretary of State for the Home Department ex parte Brind (1991) also illustrates the ip
of the Convention. The Home Secretary had exercised his discretion, ;

BC (1981) |
0fliords confirmed that it

ions assumed under the C

ations.

~ -~ lar the wantic n
nr edure under a,alz-: Lconventio
s i - :'¥|“'.d proceaure unae

z| Utlﬂn-- - I

i ituti istinct from

i i tes, is constitutionally distinct !

' der which the Convention operates, 1s ¢ B
ouncil OfEu?OPe:II};I; (E;i)uncil was founded in 1949, inspired bY t_he Ur.n'atel_ile .
gpean Um‘o - f Human Rights of 1948. The Committee of Mlmsters is th 1;5) i
i, ative from each state government (Folrjelgn 1\/111115{(3{111;‘g -

36 members represen
cil of Europe (PACE) has 6 : )

Sn f E?Jmpe. 'll?he Assembly has power to mvesug:f\te huriﬁan
i and to advise. Its work is valuable and bodies such as

gy consisting of one represent
reported through the medium of an actor, provided that the voice of the spokesp g m ﬁﬂtar{/ Ass.«eI:]It)iDY ﬂci rélsuitz
tries belongin : :
argument that it was contrary to the United Kingdom'’s obligations under Article 19 hts issues, to make Iecomminjiiszid other European Union institutions refer to Lts goll;i
Convention, guaranteeing freedom of expression. It was argued that the Home Secre pariiament of the European General of the Council of Europe and the judges of t il Oted
have had regard to the Convention in exercising his discretion under the Broadcasn‘ng. _ Assembly elects}he Secreta;'%{umm Rights represents the judicial body. Judges arf: d.i;:ar
The House of Lords was prepared to accept that there was a presumption that Parliz Human Rjghts_'Tm e f office, and need not be drawn exclusively from t'he judi se;’;
would enact laws that were in conformity with the Convention. Accordingly, it was acce renewable @) e Oerson n;ust be ‘of high moral character’ and musF el%ler P?j{ o
that where a statute permits two interpretations, one in line with the Convention, the g qualify for appgmtm.ell:i i'pl- appointment of high judicial office or be a juriscons
contrary to it, the interpretation which fitted with the Convention should be prefe _ e qualificasions required for pp
Brind, the court could find no ambiguity in section 29(3) of the Broadcasting Act." The ngrized competence.
basis for challenge therefore was that the Home Secretary’s decision was unreasonable
Wednesbury'® sense: that the decision was $0 irrational or unreasonable that no ratio i ¢ anplication Ao stion: to
reasonable person could have reached the same decision, e right of applica L}:t i) states or by individuals. The right of 1'nd.1V'1dlial Peg lci)Jove
A rather different approach to the Convention was adopted in Derbyshire County Cour QO .p]ications_may be.b"‘_)l(lig ﬁog of states was a constitutional innovation. As. n}c:te ; - )
Times Newspapers Ltd (1 993), concerning the question of whether a local council could b Q body outside the jurisdic dingly cautious about conceding such a right an 4
an action in libel against newspapers (see further below). In the Court of Appeal, Butler-§] -

e s exffeal lication become available to citizens of the United

. y o, e - itzen A

L] was forthright in declaring that ‘where there is ambiguity, or the law is otherwise un in 1965 did I’.h(? nght of mchv;ml; ! E};m e mCthu;lS ﬂ;); 11:3;
as so far undeclared by an appellate court, the English court is not only entitled but . . . Kingdom. Applications may o R |

isati he applicant(s) ok
é@vml]memél Oli%i:;sa;?;gse;dT c?m(i?ct which does not personally affect the individu
plaints invo

oo

. . 1 : ’
e 6 fully in force, individuals will only make an application

e s fail to secure an effective remedy before the domestic
am oy -
Accordingly, there existed (before the Human Rights Act 1998 came iiito force) no oblis B the Court of Human Rights if they

gation on courts to rely on the Convention if a source of authority could be found within Reoyrts.

result achieved in the Court of Appeal — namely that local authorities enjoyed no s :
sue in defamation — did so without relying on Article 10 of the Convention, but-eiving on the
common law; !

domestic law. Increasingly, however, it appeared that — within certain limits — the judiciary
expressed willingness to protect individual liberties and, where a statute was ambiguous, or
silent, to construe the statute strictly and in favour of the liberty of the citizen.

However, there were limits to the extent to which judges were able to protect rights, as
the case of R v Inland Revenue Commissioners ex parte Rossminster Ltd (1980) revealed." In
Rossminster, the House of Lords ruled that, where the meaning of a statute is clear and unam-
biguous, the court possessed no jurisdiction to go against its unambiguous words, and was
under a duty to uphold the will of Parliament by giving effect to its words.!® In both Attorney

¥he procedure

i ic remedies ' . e,
AE:hillusum'} 4 d(;g;:ssx::lﬁch are available must be exhausted.'” Thus, if a remedy is ava
Ally domestic rem

» ] W i d.y mn laUV, or
]. hel‘e Lhere ex1sts no reme

iinhln dolIleSti( lEWV .I[ must _ﬁrSt be .Ought. On y .

‘ rsuilt Of d emedy VVould be unequlvocaﬂy certain (o !31], ![1ay an ][].d Vldual

whel'e the Pu B

lodge a petition.

10" Waddington v Miah (1 974).

11 See further below for the (retrospective) War Crimes Act 1991,

17 On the post Human Rights Act 1998 position and ambiguity, see Lord Irvine, 1998,

13 Associated Provincial Picture Houses Ltd v Wednesbury Corporation (| 948). See further Chapter 24.

14 Seealso R v Kelly, R v Sandford (1998); and lleecreta:ryumetefarlheHomeDepmmmlcxpm—tcHussuinAhmed(1998).
15 Seealso R v DPP ex parte Kebeline (1999),

16 X v Norway (1960). See also Vijayanathan v France (1991).

17 ECHR, Article 35. -y
18 Eg, where there are strong precedents established.
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ply with a judgment will cause adverse publicity for the state and there is thus

The time Limit
nform.”®

The application must be ithi
> applicatior s made within six month isi .
having jurisdiction within the domestic legal zsstesn:) f“the e g

to com
olitical pressure to €O

tmargin of appreciation’

les of the Convention, there is an area of discretion as to the means
hich they protect the substantive rights. This margin of appreciation is necessary in order
the Convention can apply in a workable fashion in very diverse societies. It also means,
wver, that application of the Convention will not be uniform throughout the legal systems

that states may be able to deviate from the protection given.
Whether the state has a margin of appreciation — and the scope of it — is a matter to be
mined under the Convention. The doctrine is unpredictable in operation and has become,
plicable to all Articles. Accordingly, it is a concept which is capable of

onvention, and has been criticised for

AdllliSSlbillty ]] A
A number Of hurdle fz i i i | Df
s face the appllcant n hEleg hiS app]jcation declared admjssibl ‘\ | . ' :
& spect

lal  a complai i
v [hlz f:l; n'iu.st not constitute an ‘abuse of right of complaint’. In es
e g{: ainant should not be pursuing a remedy out of H’Il TO e el
(bl a complai advantage. In short, the complaint must be brought fi ¢ geminen
: 7; omplaint must not be anonymous; ot it
c a complaint must no .
t relate to a matter i
which has been investi
vestigated and ruleqd
ed

previously;
ld) a complaint must r i
- elate to a right which is the years, ap
‘8l a complaint is inadmissible if, although thep ;;teliczfi Undelr s | e e
plication relates to a protected righ doing "

state against whi o
rgv e C]]lj tllle complaint is made has derogated from that provisio ;
it ee below for further discussion of derogations and rese on, or lo

on Cpp cation must relate to violation of the Convention by a stat hl'jall;lons);

onventi o e which i .
lg) 1 thea Iicatilon, Or to an organisation for which the state has responsibilf -15 b
by tthccm on.mu.i;r not be such that it represents an attack on another Wh
vention. Article 17 provides tl ; right p:
hat there is no ri ‘ :

erform an SO o right to ‘engage in .
(h) apcomplainty ;f‘isf" lnf}]lj 1s‘auned at the destruction of protected righgtS' e
no IS man]-f‘esﬂy lﬂ found d, L. »

must b o P i ed’. By this is meant :
e plausible — there must be prima facie evidence of a violation that the applicat

progation and réservation

here a state finids it impossible or undesirable to comply with specific Articles, it is possible

' the state to derogate, or enter a reservation as to the matter. No derogation is permitted in

Apsicle 2 (the right to life), other than in war situations. Derogation is not allowed in
and 7 (freedom from

ticles 3 (freedom from torture), 4(1) (slavery or servitude),

tion o
criminal liability).”* The right of derogation is limited. Article 15 provides that:

resper. 01 AT
\apospective
ar or other public emergency threatening the life of the nation any High
y may take measures derogating from its obl

extent strictly required by the exigencies of the situ
th its other obligations under interna-

igations under this

In time of w
ation, provided

Contracting Part

Convention to the
that such measures are not inconsistent wi

Once an application is declared admissible, th o
complainant ol > , the examination of the merits wi -
Coth)'s demi};;sl ;u]:?}l)lmd right to appear where the Court requires furtﬂlefot:\ljlgls .
e : Clreascrned and, if not unanimous, individual judges may giv o
ROl i darer Olf 1 43.’(1) of the Convention, any party to the case mavagit}fj; 5
hearing the case), re . ]uldgmem of a Chamber (effectively the ‘court of 'ﬁrst in

selesia i fod m e_s:le;t that the case be referred to the Grand Chamber. If it i ﬁl
P ﬁnalg(MticleeiiTZ rflinsil Alternatively, if referred, the judgmeﬁt of L:wi L(;)t
Compensation can be awarded by theig(c{)s{;tl,ldertake to abide by the decisionof the Ca

tional law.
A challenge can be made to the lawfulness of derogation. Following the United Kingdom's
derogation after the decision in Brogan v United Kingdom (1988), a challenge was lodged,
but failed when it was held that the situation in Northern Ireland did amount to a public

emergency’® and was thus within the terms of Article 15.

Article 17: the prohibition of abuse of rights
Article 17 prohibits the state or any ‘group or person’ from engaging in any activity which is
aimed at the destruction of rights and freedoms protected under the Convention, or from

Enforcing the judgment
limiting the rights and freedoms to a greater extent than is provided for in the Convention.

As noted above, under Article 46, states
it i ; are under an obligation to comply wi j I
bty riu il;?g? Iilli?t: T[jle task of en'su:ing that the judgmentp iz coilp%:d]ﬁgtﬁnleiz
NeELE A iy sters: the matter is thus returned to the political arena. If a state
Sy e judgment, its membership of the Council of Euro -e can be
Wi reérenable H)I/I 1lti may be expelled from the Council, Where exercised thiz ulrimafé
A i Sta}[) cat(;n:lns and would remove the protection of the Cor;vention froﬁ
G0 = eea? . us further damage the protection of rights. Greece withdrew:
ol pe following five allegations of persecution against it between 1967
» a new Greek government ratified the Convention once more I-?cIJIWGV&!.

The Convention protocols
In addition to the substantive Articles of the Convention, there exists a series of Protocols

on matters ranging from the right to peaceful enjoyment o

20 On derogation from Convention right see below:

21 SeeVan Dijk and Van Hoof, 1990, p 604.

22 Put see the War Crimes Act 1991, which provides for the prosecution of war crimes committed during Worl
23 Brannigan and McBride v United Kingdom (1993).

d War I

19 ECHR, Article 35,

f possessions (First Protocol,




