there has been a long delay in bringing the action or
into the ownership of a bona fide purchaser without g
for rectification. '

Mode of Rectification and Registration of D
Ractification

The proper manner of rectifying an assignment is b}f Py
which must be registered in the Land Registry, W hether
should register such a deed was considered by Lo
;'}evefagmem Lid v Ng Weon Tong ™ The tirst ;aiam
No 95 to the defendant in 1988 and the defendant was’
The following year, the first plainniff assigned car pa;a_
plaintiff in error when he should have assigned car pat
assiﬁ;‘;mem was also tegistered. When the error w
and second plaimiffs entered inte a deed of rectificaty v
by substimting car park No 89 in place of car pé
Registry, however, refused to register the dead of 1
that the second plainiiff reassign car park No 95 to-th :
plaintiffs applied to the court for a declaration that the ¢
was sufficient to rectify the error. Le Pichon I point 3
taken by the Land Registry was unienable since the
fitle to car park No 95 at the date of ifs assignment {0
and no interest had vested in the second plaintiff that ¢
to the first plaintiff, The deed of rectification should ha
by the Land Registry and the declaration %Gug%}t Was 1,

troduction

ackgrount

mber 1984, the only form of legal secarity over land has
fo ‘mortgage of a legal esiate may be effected at law only by a
aced expressed to be a legal charge’.) Whilst the form of the legal
s that of a charge, » hypothecation, section 44(2} provides that
s have the sarne proteciion, powers and remedies as if the charge
maortgage. The Torm of the mortgage is thas of a charge, that is a
mm with nothing being transferred (o the chargee; the substance
a raditional mortgage in which Eguity gives special protection
gor.” It should be noted that this charge is legal not equitable.
er the underiaking of a company, is an equitable charge which
e the chargee power to pass Gtle on the sale of the asset; instead
requm,g a court order o sell 1o be abie to pass title. This form of
ommonly contained in a debenture which not only scknowledges
i contains a promise to repay, but also provides for all forms
Ft0 be taken by the lender over land as well as personalty.” The
i insert into the charge various devices to enable the chargee to
ppropriate rights on the default of the chargor, such as a Power of
v the chargor to the charges or his nominee 1o enable the chargee
appoint a received. Another device is a blank Assignment or
of personalty) where the chargor, on entry into the charge, gives

an Assignment or Transfer execated by the chargor biy blank
assignee or trapsferee; this too enables the chargee 10 speedily
i io protect his interest on defanit. The charge over company

A6E  Joscelyne v Nivson {1701 2 0B 86, : 1475,
349 HOMP 100471996, 11 June 1996, soreporied. o el Siock & Co Lid v Monila Raibway Co (18971 AC 8L

1223




V224 Security Trunscctions Over Land introduction 1225

property must be registered under section 80 of the
(Cap 32). In most cases, the chatgee will have
various proteciive steps to make ug HCESsary applic
resale, including the appointment of an attorney ungde

crsonal covenant o repay which i3 a contractual obligation
sthe ability of the borrower to recover ais property, and which
pendent from the security element. This personal obligation
‘binding on the inortgagor, if unsatisfied, despite the sale of
perty by ihe lender on default. If the land is sold, then any
eceived, after payment of alf costs and expenses, is paid to
gagor, this is weated as belng equivalent to returiing the
1ty Sale does not vest the equitable inferest of the mortgagor in
OHEages, except in rare cases where the mortgages s entitled to
se at the sale. In tespect of the excess on sale, the mortgapes
ed as a trugtee for the mortgagor. But where, after sale, there
a halance unpaid, the mortgagor must satisfy that halance,
18 purpose; e personal covenant remains active and 1n force
thas been discharged. This situation is quite different from that
closure After the order absofuie, the mortgagee may sell, and
ny peoht made on that sale; this is because foreclosure has
fect of merging the interest held by the morigagor during the
oy of the mortgage has been vested in the mortgagee, sc that he
v the land absolutely, e with legal and equitable title. Once
er 15 unable o return the properly or money equivalent. as
on foreclosure, the personal covenant, even if unsatisfied, is
shed; .
ation of the ‘equity of redemption’ or the right to discharge
trabrance either as » contractual right for which time is of the
6 up until the time of defaul, or, on the termination of such
o the due date if there is defanlt in fepayment, the indulgent
ble extension of the time for redemption; and
tiedies of the lender enforeeable in VAFIOUS ways against the
he presence of these remedies does not detract from the 1 ght
he tgagee 1o sue for a judgment debt on the covenant o pay.,

2. Traditional Morigage

A mortgage is described ag:
‘2 conveysnce of land . s a sectirity for the payment of
svine other obligation for which it is given. This is the ide

secutity ds redeemable on the payment or discharge of sy
Provision 16 the contrary notwithstandin i B

Thus, it is the security part of a secured Ioan trangge
property is used as collateral or seeur ty foraloan éﬁd
qua debtor, is subject 1o a personal covenant for the ¢
The mortgage comprises both a contract as well us 4
namely, the collateral transaction of security whichi ¢
land. The contract partof the transaction is governed by
principies. Time, for the performance of the terms of ¢}
of the essence, meanng that failure o perform
terminate the rights of the morigagor ander the contr:
of redermption by allowing the morigagee to forects
title in the land. Equity intervenes to protect the prop
mortgagor in the land by extendin g the time for repaym
of redetaption but does not do so indefinitely. .
The security interest resuits from the assigﬂmé;fgt'_a
the morigagee, although this is not an absolute 2585 onng
subject to the creation of the contractaal equity of red
the equitable right 1o redeem. The presence of the s
main effects: firse, it enables relief against the land it
a proprietary interest in the land and, secondly, it eng
of equity. Whilst the usual contractya! remedies for b
the contract part of the transaction, the exercise of i
may be subject 1o certain requirements additional to th
example, notice of defaul; may be required before the:
action to seli the land. -
The essence of a traditional mortgage consisted of
{2} theuseofthe propetty as security for, or as an eat
of & debt, The form of the seourity is that of trang
the legal ttle 1o the farad; '

Nvestmeni Lid v Good Time Finance L1455 » COTpany borrowerd
dﬁfmﬂam and executed (a) a legal charge over two pigces of
- power of atiworney in favour of the lender; (o) guaraniep
personal guaraniees by the two shareholders): and (d) a loan
Afler observing the terms of the loan contract for one year, the
as 11 davs late in making a payment. The maorigages served
erand for an amount which was later said to have ‘overstated
derable margin’ the amount due. The company attemipted to
Y the amount claimed had been calculated but the mortgagee
Clative, The martgagor then discovered the mortgagee had

AL

& Bantley v Wilde [1899] 2 Ch 474 a 474 por Lowd Lindley M i IRCU 1282 (HC A 2496/2005. 25 July 2006, unreported),
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siraifar notice. Barnes J raled that nhotice

drafting in c
however, daps'%w:d the purchaser of a

The purchaser’s solicitor should z&s‘é Dt
and pm‘chas.a sgreement that such forms sy
adverse consequences of the principle of

s of the coniract for the sale «.}f land which
nature in that ¥ I8

s including
nciples

claimant to an interest in propesty can
o pimd oF ;d} on an illegality, then his interest

P AC 340, 119931 3 All ER 425,
1% .‘si IWELR 913, 119931 4 AHER 236,

LT (9007 2 HELR 480, [1990) 2 BKL 401 {(HE),
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TO2 Fommarion of Contract for Scbe of Lamd :

in property will be confirmed by the court i he can shg
to a recognived right such as under 2 common intentis
In Tinsley the claimant conld show a comumon intentitn
of the property thet both plaintit! and defendant wonld s
that the plaintiff had made financial contribution to ﬁ}

Tung Kwok Yo' and that in Tiu Sum Far & s v Shun
pitd & Anor)
:';:;»f'thsi nature of the fransaction i of lmited imporiance,
e, undil the propriety nuterest has been created. In
there was reluctance 0 apply contraciual doctrines suwh
property: hence it was decided that she had gn ﬂ{gnit'ﬂ;ﬂé and repudiation to land contracts, especially leases. This
constractive rust, ¢ ks‘;pém the fact that she had obiaineg seen replaced by a grudging adn“ﬂ%mm that land contracts
from an illegal activity, namely a falsely claimed entitlome e’ from frustration sithough it will be the exception rather
In Tribe the claimant sought 1o reverse a purported gift Egriher repudiation is readily aﬁwﬂa‘%}m as a source of relief in
o avoid potential tax Hability; he was found entideg i indicate the breach of essential tme stipulations,
basis that he had vepented before the fransaction had oprictary rights have bees transferred o the purchaser, then
This was so even though he was not lable for the tax sary connection with the contract itseit for enforcement
# could overlook his intenfion fo defraud the reven i¢ because the coptraer has been subsumed into ihe
Learn Baldwin & Anor v Internation Trading Company. he contractual rights have either become eguitable as, for
considered the sale of shares 1n an accounting frm'y ora bare frast, or the contract has merged in the assignment.
without consideration, and where the purchasers were'§ the Armpction given by the nominate relationship is perhaps
beneflcially for the vendor. The purpose of the transaction o g that given by the coniract.
them from the possibility that they could be taken to-ge o proprietary rights of the purchaser come into exisionce, the
damages for professional negligence by the vendor, The'dla e subsumed trto that new relagionship. For exampie, if the
in 1970 and the frm paid u‘}mpmmtmﬁ. The Court o o
because of the fact acknowledged by the buyers that they held
in trust for the vendor the plaintiff did not have to rely onap
support the clatm; conseguently the resulting frust was €
court ordered the shares o be vested in the plaiatiff,
The cowt did refer to the decision in Loyal Luck Tradi
Chun Woh,* where the Court of Appeal had referred to Nf,é
Nelson & Ory® which had not followed Tinsley on the b
in Nelson was contrary 1o legislative provizions, and the |
not allow the parties io pegate the legisiation. In his jud i et
Loval Luck bad said that: _
“The potential conflict between Tinsley v Millizan and Nefs%}fé:& A
& Others can only be resolved by the Court of Final Appeal. On
v Mitligan, I agres... that it is not negessary for the plaintiff to: pigac
iHegaiity.”

aryunder 2 bare trost that status will offer a more ("iﬁﬁl;fu ious
the purchaser than will reere confractual rights in a2 contest
'mm purchaser: Lysaght v Edwards® Ruyner v Presion,”
i v Athambra Invesiment Co Lid,' In Re Hong Kong Home
tnvestment Co Lid (n Volunrary Liguidation ).

' 'w?mmm conir amuai 112%}% L!si“«t’ e, ﬂedﬁgm) zh »iwwa“imem

ohif is clearer aewwds, or at the end of the contract. But enlry
ract also creates certain proprietary rights in the land, and
proprietary rights which give more useful protection o the

# later instimme ﬁt ihe dﬂcm{m of {“ 055V ( hz!{ ottt shnw%
ppen when the subsequent imstrument &y declared void, In

by Wong Kweok, the Court of Appeal followed Tinsley, lea tal agreement of foan was subsumed into a formal mortgage

the Court of Final Appeal the guestion of whether the Né&‘f
was appropriate for Hong Kong. See also the dﬁcmmi

£,12010] 3 HEC 530,
s Si 20107 1 HEKC 258,
EhD A

(201071 2 HELRD 334, [2010] 3 BKC 296,
(20087 4 HKLRD 681, [2608] 4 HEC 257,
(1995} 134 CLR 538, {1995) 132 ALR {33.
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instrument; however, the morgage was materdally o IA (Rogers JA not commenting on this point}
the mortgagee and was held (o be void against th
granted to the lender on the ground of restitution
of consideration. However, this relief may not gly
alternative w relief through debt. g
1f the coniract doss not proceed fo wmp o sale of land or of an fnterest in land is no different
purchaser’s breach, any len which the purchaserm, n the need o comply with the essential features
of the deposit money will be terminated if the vends em m;m,i j’, m‘iur ag "cp‘imm/y v{}ﬂ‘-‘;ﬁﬁfdﬁﬂ?ﬁ dnd
the initial and tater deposits. Thus in Fung Kz
the purchasers were treated by the vendors:a
contract with the result that the vendors forfeited
vendors selling the land o a third party, the o for the sale of land must be in writing in compliance
specific performance of the contract, thereby ¢ sments of section 3(1) of the Conveyancing and
of the contract. Later, the purchasers abandon “at 249 or be evidenced by sufficient acts of part
performance, and regisiered a lis pendens claimi plying with section 3(2), Section 3(2) takes the
The Court of Appeal allowed forfeiture of the ini tering of sechon 341y 1o enable relief in equity ©
with the terms of the contract. The registration of f1ansaction. Section 3(1) is the only survivor of
to be improper because the purchasers did not i - Frauds in Hong Kong. In England the Law of
the land because repudiation had terminated nof Provisions) Act 1989 abolished the doctrine of
the proprietary inferest which arose out of the'¢ requiring all contracts for the sale and purchase
By contrast in Karex (Hong Kong) Lid v atgin tand, to be in writing to satisfy section 4.
Lid,* the failure of the vendor to answer tequisi permitted in respect of certain transactions such as
be determined. The plaintiff was the last purcha nstructive trosis.
sub-sales, and the vendor, on whomn the requisiio essentials of details of parties, property, price,
himself a sub-purchaser. On refusal to answer th present together with evidence of the intention to
had forfeited the deposit. The plaintiff claimed sairact is referred (o as an "open contract’. Often,
held by preceding partios as constructive trusiex iting as to these essential details, but not enough
head vendor and the head purchaser enterediinl tract because of the manner of writing and the
The plaintiff had regisiered a fis pendens, and 10 find a contract for the sale and purchase of
removal. The head vendor had been described h 2 contract wonld be unenforceable at law but
all contracts. can then show his performance of acts sufficient
The plaintiff based the claim (o the | tien on ific performance pursuant to section 3(2) of the
but relied for its protection on the fact that: Ordinance (Cap 219; the absence of formal
: ver, it should be remembered thal equitable
ere is no guarantee that a court will grant the
emative relief of damages in equity,

the usual hare tust arising under the doctrine of
v Preston,'® Show v Foster,” and Pong Wing-shui v

“The predominance of authority seems to me 0. e g
a constructive trusiee for @ purchaser who has’p
the purchaser’s assigns of whom he has notice; and thy
eguitable lien upon the vendor’s intetest in the pro
and puuchase agreement goes off, and prcatim&biy'

Consequently registration of the fis perzde_ns W
there was an arguable cage. : CU 18

i 119971 1 HELRD 863, {19971 2 HEC 442,
Taternutional Glass Engineering {2003] UKHL 17,

14 9901 3 HKLRT 397, 11909 4 HEKC 203

13 1199914 HEC 74
i
i5  Per ’\Iaznuh‘%i?dt"i()

ob Ozer 119991 | FKLRP 216, [1599] 1 HKC 150,




