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After all, the PRC only promulgated its two domestic contract laws after it signed
JISG in 1981. In the years between signing the CISG and acceding to it, the PRC
ald have “created” a single contract-law regime. However, it did not. On the contrary,
romulgation of the two PRC economic contract laws prepared and enabled the PRC
to éxclude Art 1(1)(b). and thereby limit the application of the CISG in {he PRC. From
rﬁhls Pgr_specti\’e. the CISG had a rather passive influence on PRC domestic contract law

 legislation in the 1980s.
B The fact that the United States made the same reservation on Art 1(1)(b) did not
necessarily inform the PRC’s decision to do so. The economic, social and political factors
in existence at the time were a more important factor. In the early stages of the Reform
and Opening-up, PRC legislators wanted to cultivate the new domestic market in a
* relatively favourable and protective environment. Reform and Opening-up took the form
aﬂan experimental and gradual process. Needless to say, the then “new” CISG was itself
:.:égmething of an experiment at the time. Thus, conditions in the PRC in the 1980s, and

" the PRC’s appreliensions concerning the CISG, necessitated the domestic and Foreign-
related contract 'aw split.

As will'he discussed in the next chapter, the PRC brought the domestic and Foreign-
related cortract laws together when it implemented PRC Contract Law 1999. 1f the
pustise of the exclusion of Art 1(1)(b) was the upholding of the PRC dual contract-laws
rggi;e in existence in the 1980s, then the unified PRC Contract Law 1999 seemingly
‘endered that part of the PRC declaration no longer necessary. The effect of the exclusion
of Art I(1)(b) on the unified PRC contract law, both in theory and practice, will be
further discussed in the next Chapter together with a proposed withdrawal of the
reservation to Art 1(1)(b).

However, the : ; ; :
= divadienl CanTgchno!ogy Contract Law did, for the first time, recognised that a Chinese’
C a party to a commercial or economic contract, as opposed to a civil

contract which was governed by the GPCL.

The PRC’s reservations under the CISG

iﬁe l'eservat?on 10 ATHCIE T{IN(D) v veemsucsnsssssnonssrnensasssesmrsarsrmirsrrrrrssases 110-241
© Teservation to Article 11 and provisions relating to Article 11......910-242

Th ;
€ PRC made the following reservations under the CISG:

delf;gf jPPFOIfing the Convention, the People’s Republic of China

Ofpare that it did not consider itself bound by sub-paragraph (b)

Con agr aph (. 1)_ of Art I and Art 11, nor the provisions in the
vention relating to the content of Art 11.”

§110-241  The reservation to Article 1(1)(b)

Article 1(1)(b) of the CISG extends the application of the CISG “when the rules of

. t 4] 3 -
Eﬁ? ; ;g;e;n:;nlmal _law [ea.d to the application of the law of a Contracting State.” The
““elaration against Art 1(1)(b) pursuant to Art 95 of the CISG.
The legislative pis

fiied ot tory of the CISG reveals that, as the Czechoslovak representative

j}:;gie é (1)(b) raised difficulties in countries like his own or the
A emocratic Repubf’ic where gp.eczal lggzslatzop had been
Simiiarfo gove.z'rn Iransactions pertan?mg. to international tma-'e.
For muegl«_ﬁ‘fm‘lo@ was under preparation in Poland and Romania.
exc!mj(,:mes with such a system, Arf! (1)@) wquid mean_the
gover:ﬁ n of WP_JGIe areas of the sPecm! legislation enacicd to
mumrie;”!j‘f’fmtmnal trade transactions. The net result was” that
i ike Czechoslovakia would be unable to vatify the
ention because of the effect which CISG Art 1(1)(b) would

av T e : :
i (z} 0?5 ;he application of their special legislation on international

framg\lvlzr]f_ R\git‘g"’; at that timf? preparing to implement such a dual contract law

1981), which go € Promulgatlpn of (1) t_he Economic Contract Law (13 December

e Commvferned domestic economic contracts; and (2) _the Foreign-related

Comtmacts: {he PRé Law (21 March 1985), which governed Foreign-related economic

the CISG on 1] anurpr1slng1y declared its reservation on Art 1(1)(b) when it ratified

inplitation ok ecember 1986. Arguably, had the PRC wanted to broaden the
¢ CISG pursuant to Art 1(1)(b), it certainly could have done so.

1[_10-242 The reservation to Article 11 and provisions relating to Article 11

Article 11 of the CISG provides:

“A contract of sale need not be concluded in or evidenced by
writing and is not subject to any other requirement as to form. It
may be proved by any means, including witesses".

Article 96 then provides:

“A Contracting State whose legislation requires contracts of sale
to be concluded in or evidenced by writing may at any time make a
declaration in accordance with Art 12 that any provision of Art 11,
Art 29, or Part Il of this Convention, that allows a contract of sale
or its modification or termination by agreement or any offer,
acceptance, or other indication of intention to be made in any form
other than in writing, does not apply where any party has his place
of business in that State.”

) Although the PRC’s declaration to exclude Art 11 and provisions relating to Art 11
did not mirror Art 96’s authorised reservation, arguably, it should be taken as a
reservation within the scope of Art 96.

Professor Schlechtriem and many experts concur that the Art 96 reservation may be
declared only by a state which itself requires the written form for contracts of sale under

17" See Legislative Histo

11th meeting: hitp:// ry 1980 Vienna Diplomatic Conference Summary Records of the Plenary Meetings,

Www.cisg.law. pace.edu/cisg/plenarycommittee/summary1 1 html
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20 Contracts for the International Sale of Goods in China

its domestic law.'® Interestingly, at the time when the PRC delegation attended the 1980
Diplomatic Conference in Vienna, there was no PRC domestic legislation, at least not in
the codified form, on the subject of contract or civil law in general. By the time of the
PRC’s ratification of the CISG and its declared reservations, however, the PRC had
implemented two contract laws both of which required the written form.

L -

Economic Contract Law Foreign-related Economic Contract

(1981) Law
(1985)

Article 3:

Economic contracts, except for those in
which accounts are settled immediately,
shall be in written form.

Article 7:

A contract shall be formed as soon as
the parties to it have reached a written
agreement on the terms and have signed
the contract. ...

B=tk: Fhsk:
e, BRETTESF AL, MK F NS E R Ak K BAS TR 2UE A
A5 WIFES, W& RSO, ...

The above begs the following question: despite attending the 1980 Diplomatic
Conference and participating in the debates on all the relevant subjects and issues, why
did the PRC fail to adopt the CISG’s abandonment of the written form requirement?
Once more, it appeared that the CISG’s impact or influence on PRC contract law
legislation was passive in the 1980s.

Nevertheless, the CISG does concede and authorise the Art 96 reservation. Tha 1S
delegate, E. Allan Farnsworth, in the Eighth meeting of the First Committee in the 1980
Vienna Diplomatic Conference pointed out that at the tenth session of UNCITRAL at
Vienna, it had been decided that the written form would not be compulsory:

“...The intention was not to allow too many countries te note
reservations, either partial or total. The aim was merely 1 remove
the difficulties which might be encountered by the USSR or
perhaps by other countries where the State was responsible for
international trade.”™

It may be that the USSR prompted the PRC’s decision to make the Art96
reservation. In the 1980s, the PRC’s economic, social, political and legal domestic
structures were still largely influenced by Soviet models. If the Art 96 reservation was in
fact designed for the USSR and those countries in which the State was responsible for
international trade, then the PRC was right to follow suit. As stated earlier, when the
Reform and Opening-up began, restrictions existed as to who could become a party to an

" See Schwenzer Schlechtriem, Commentary on the UN Convention on the International Sale of Goods

(CISG), 3d ed., Oxford University Press 699 (2010).

See 1980 Vienna Diplomatic Conference Summary Records of Meetings of the First Committee, 8th meeting
at paragraph 43, available at http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting8 html.
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omic contract. The central government strictly controlled the right to engage in
gn trade and international commerce (see table below). Naturally, those government
officials directly engaging in foreign trade would prefer written forms.

LS

Economic Contract Law
(1981)

Foreign-related Economic Contract
Law

(1985)

Article 2:

Economic contracts are agreements
between legal entities for the purpose of
realizing certain economic goals and
clarifying each other’s rights and
obligations.

(emphasis add=d)

Article 2:

This Law shall apply to economic
contracts concluded between enterprises
or other economic organizations of the
People’s Republic of China and foreign
enterprises, other economic
organizations or individuals.
(hereinafter referred to as “contracts™ ).
However, this provision shall not apply
to international transport contracts.

(emphasis added)
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Perhaps more importantly, Chinese culture favours the written form. It is generally
acknowledged that the Chinese culture embraces the idea that anything formal and
important should be in written form, so as to avoid evidential issues in the event of a later
dispute. As a new player in international trade, the PRC was understandably cautious.
Therefore, it naturally favoured the written form.

Yet, the implementation of the Reform and Opening-up policy constituted an
evolving process. As will be discussed in the next chapter, the PRC changed its position
on the written form requirement when it enacted the PRC Contract Law 1999.

Contracts for the International Sale of Goods in China q10-242
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s to the Application of the CISG in the PRC after 1999 67

use of the Art 95 reservation to limit the CISG’s scope of application has been minj
In particular, arguably, PRC courts’ decision to apply the CISG as a primary source
law when parties choose the law of the PRC renders the Art 95 reservation a dead letiar
in the PRC. Further, in view of the uncertainties and impracticalities the Art

reservation brings both in theory and practice, the PRC should withdraw its reservagj
without further delay. g

d i for contracts to
; f contracts? But what about Art 29 of the CISG, which allows :
' d(}?i:d or terminated informally‘?”“ Or the whole of Part II of the (_Jonventlon,
j:) deals with the process of contractual formation? Further, what constitutes those
jons “relating to the content of Art 1177

According to Schlechtriem, the complete or standard form of the Art 96 declaratmnd
more specifically, the wording “its modification or termination by agreement

ed in Articles 12, 29 and 96 makes it clear that at least the follo:wmg situations do
within the scope of the reservation: (1) a qne-sided declaration to terminate a
t: (2) a declaration to reduce the price according to Art 50 sentence 1; and (3) the

ation of defects, the fixing of time limits and other communications. Schlechtriem

.

The CL1999 and the PRC’s Article 96 Reservation

The issues pertinent to the PRC’s Article 96 reservation ..........o.c....... 120-310 of the view that these are not subject to form. requirements, even wh%n, on :._hc ?g:z

; . = s y _ Art 96 reservation, the contract, in principle, is subject to domestic 1o
The PRC’s Article 96 reservation in practice ...... 920-320 tions which require that such communications adhere to formal writing
The PRC should withdraw its Article 96 reservation............ es— [ B % 1] .”i‘ 1

Concerning the'PRC’s reservation, Reiley & Fu commer_lted that the spf:(_:ial wordlzng
- d mean e’ther only provisions relating to contract formation or all provisions relating
wﬁting requirement.m Logan stated that:

The other reservation that the PRC made upon the adoption of the CISG in the 198
was the Art 96 reservation. The PRC does not consider itself to be bound by Art 11 ang
the provisions relating thereto.'" This section investigates the effect of the Art96
reservation on the current CL1999 and whether the Art96 reservation remains.

“The end result of the Chinese reservation to Art 11 rather than
compatible with current law and practice in the PRC.

Art 96 is to narrow the restrictions on contract formation. Instead
of requiring all elements of contract formation to be in writing as

. > $ . ; : is the case under Articles 96 and 12 . . . China’s reservation
920-310 The issues pertinent to the PRC’s Article 96 reservation ‘ appears to only require that contracts ‘be concluded in or
The first issue concerns the exact meaning and scope of the PRC’s Art96 - evidenced by writing’ . . . This would mean that all aspects of a

reservation. All other Declaring States, except the PRC, have adopted the “standard”
declaration, which states that:

“in accordance with Articles 12 and 96 of the Convention, that
any provision of Art 11, Art 29 or Part Il of the Convention that
allows a contract of sale or its modification or termination by
mutual agreement or any offer, acceptance or other indicatioy-of
intention to be made in any other form than in writing, dods wot

apply where any party has its place of business in [the Reciaring
State]. """

transaction may be oral to the exfent alIawegj under the
Convention except the resultant contract of sale . . .

| Given that the PRC’s reservation was made in 1986, before the enactment of the

CL1999, the author is of the view that the scope of the PR(_J’S Art 96 reservation should
be interpreted broadly enough to cover not only the formation of contracts, bpt also the
j;.:m@diﬁcation and termination of contracts. According to Art 3 of the Economic Contract

109 Acticle 11 of the CISG: A contract of sale need not be concluded in or ewjidenc;d by‘ writing and is not
sﬁbject to any other requirement as to form. It may be proved by any means, including witnesses.

W0 Article 29 of the CISG: (1) A contract may be modified or terminated by the mere agreement of the parties.
~ (2) A contract in writing which contains a provision requ1ri‘n g any modification or termination by agreemel:lt
to be in writing may not be otherwise modified or terminated by agreement. However, a paqydmayh et
precluded by his conduct from asserting such a provision to the extent that the other party has relied on thai

h conduct.

The PRC, however, used a different wording in its declaration, stating that:

“[T]he People’s Republic of China does not consider itself to be
bound by ... Art 11 as well as the provisions in the Convention
relating to the content of Art 11."""

B gee Peter Schlechtriem, “Uniform Sales Law — The Experience with Uniform Sales Laws in rhe_ Federr;[
Republic of Germany” in “Sértryck”, Juridisk Tidskrift vid Stockholm Unlverslr:ct, Argﬁ'ng 3NR 1119_91—9_,
p. 45; see also Albert H. Kritzer, Guide to Practical Applications 9]’ the United Nations Convenno'n_ og
Contracts for the International Sale of Goods (Kluwer Law International), Suppl. 10, July 1994, Detaile
Analysis 118-119.

Does the variation in the PRC’s declaration mean that the PRC’s reservation only
applies to Art 11,"™ which dispenses with the need for writing or written evidence in the

106 ; : ; ! . .
See United Nations Treaty Collections (UNTC) website: Chapter X 10. available at: http://treaties.un.org/ mn 4 ) ; : - The I ct of Chinese Contract Law
: L = 5 by 5 "% See Reiley & Fu, “Doing Business in China after Tiananmen Square: The Impact ¢ ]
pages/ViewDetails.aspx?src=TREATY &mtdsg_no=X-10&chapter=10&lang=en#EndDec : | the UN Convention on Sale of Goods in Sino-American Business Transactions”, 24 U. San Francisca L.

Rev. 54 n. 88 (1989)

LRI Logan, Tim N. [US], “The People's Republic of China and the United Nations Convention on Contracts
for the International Sale of Goods: Fermation Questions™, 5 China L. Rep. 63 (1988)

"7 See the UN Treaty Database (http://treaties.un.org/Pages/ViewDetails.aspx?sre=TREATY &mtdsg_no=X-
10&chapter=10&lang=en#EndDec)

' Ibid.

f120-300
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Law (1981) (ECL) (repealed), except for those in which accounts are settled immedj
economic contracts should be in written form, ' Further, Art 28 of the ECL provided

notice of or agreement on the modification or termination of an economic contract
be in written form."

Similarly, Art7 of the Foreign-related Economic Contract Law (1985) (FE(
(repealed) provided that a contract shall be formed when the parties reach a w

agreement and sign on it. "' Further, the FECL Art3?2 provided that notices .!":

agreements on the modification or termination of contracts shall be made in writin
Similar requirements were found in the Technology Contract Law (1987) (TC
(repealed). Article 9 of the TCL stipulated that the formation, modification
termination of a technology contract should be conducted in written form.”sThus, it
reasonable to believe that the intention of the PRC’s reservation was to preserve

written form requirements as to formation, modification and termination of contragg

under the old (repealed) pre-1999 three-pillar contract law regime.

The PRC’s Art 96 reservation raises another issue when read together with
current CL1999. On one hand, the CL1999 has embraced the principle of informalj
espoused by the CISG. " On the other hand, the PRC’s Art 96 reservation continues

require for writing or written evidence with respect to the formation, modification and
termination of contracts, where any party has its place of business in the PRC, a
appears to exist between the CL1999 and the PRC i

Declaring State."” A direct conflict
Art 96 reservation.

The CL1999’s position concerning the writing requirement constituted a radical
change from the position taken by all previous contract laws in the PRC. Article 10 of the

CL1999 prescribes:

“[Writing Requirement] A contract may be made in a writing, in
an oral conversation, as well as in any other form. A contract shall
be in writing if a relevant law or administrative regulation so

requires. A contract shall be in writing if the parties have so
agreed. ""*!

ECL Art 3 in Chinese texts: =4t 254, KREINEL 2o, 7SR R T R

ECL Art 28 in Chinese texts: % - J\ &, a5 SR PR R4 R A A B, 4 SR P g,
FECL Art 7 in Chinese texts: §5-54. S A I 4 L A R U, B[R 5 [ B
By 208

FECL Art 32 in Chinese texts: = | — % 700 G M e IO B R4 T Bt
TCL Art 9 in Chinese texts: 55—+ /\ 4. 25U sl (4 28 2 ] PR St s, 24 SR T IR,

Jerzy Rajski, Comments on Ari |1 CISG [Form of Contract], in: Bianca/Bonell Commentary on the
International Sales Law (Giuffré: Milan 1987) 121-124

17
118

1y

% As of 22 Aug 2010, according to the UN Treaty Database (hltp:/flreaties.un.orgl'Pages/Viechtails.aspx?

src:T'REATY&mtdsg_nOZX-lﬂ&chapteF]O&Iangmen#EndDer) . Art 96 declaration has been made by

Argentina, Armenia, Belarus, Chile, China, Estonia (withdrew its Art 96 reservation in 2004), Hungary,
Latvia, Lithuania, Paraguay, Russia and Ukraine.

Article 10 of the CL1999 in Chinese: %54 [ERIGERT ST &, HHmEL. OLE

AT, B AT BOEI R T B (Y, PEERF F . 450\ 2 e 4
N | T A B s R LT TF 7 W
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plication of the CISG in the PRC after 1999

s to the Ap

(&

Arti 1 contiues:

I lCIE‘'lﬂ)eﬁ;w.rftior.' of Writing] A writing means. a memor.andu;nle(;f
wact. letter or electronic message (including Ie{egram-, elex,

e fmi[é electronic data exchange and electrm*{rc n‘mzl),'dggc.

”ﬁﬁch is ,capable of expressing its contents in a tangible form.

isi f parties to determine the form
; ons clearly embrace the freedom of p 0
Tl;?se twt(r) Etrso \";;5111 take. Thus the CL1999 has adopted the position of Art 11 of tllle
the]gi c:::rclwzr the CL.1999 went a step further than the CIISG ang embrlac(:;:::iorr]l;)ct ((Jir:1 tj;;
’ ’ lex, but also modern ele

i forms, e.g. letter, telegram, telex, TouK

mnvemlc(i) rlElltlactfonic communications. This development shgwed the PRC’s r;)eed Ifor
R s its rapid economic, technological and social development, but also

< it i  lati
'mfrﬁtzﬁ Sl:app\?zillingness of PRC legislators to have PRC legislation reflect
0ns

ational legal practice. ‘ :
1’I:I'I‘o date, tHe"\PRC has not ﬁled_ a \\'fithdrawf’il. orf &IZ vz:lr';( t?eﬁn ?g:;mr?;gnéngl%sggz?
‘_'tractiﬂg o est%lrtlhlgogzeisat:;éeg;?it;?rl::;f%u!gg%iomestic contrac;t law_, the CL1999,
it lesewas]thé written forms, is the PRC prohibited from invoking the Art_96
lon,;;cf lr-?e(llr;’uretl‘lis change in its domestic law rendered the PRC’s Art 96 reservation
;r:;;i}o%rtuarfateiy the CISG does not provide a-direct answer to these-qzcastm:si
oo hnArt 97(4) (;f the CISG states that a declaration may be w1thdr§wn, it loes ot
.;:‘eﬂ;futgo impose an obligation on Contracting States to file a withdrawal w
r@m am would seemingly warrant it. . |
i I S::nc?sence of withdrawal, the PRC’s Art 96 reservation is perhaps still valld._ As
o ith the Art 95 reservation, the Art96 reservation lﬁ-:ads t_o confusion.
e th? L 1‘YV ;l ing: two parties, one of which has its place of business in the PRC, a
LKA"SSllmmg thfatg ::;i t%é other of w,hich has its place of business in the Umt_ed SFates? a
: mas?r)vﬂafion ;tate, enter into an oral contract.‘fi\ dispﬁjtfhbfﬁze; It{h(t:a Ea;t:; 6g1‘iv: :t?]el
to litigation i judge consider whethe ;
| l‘O lll'tlgabt]lec‘;nctcl:ult(l;l ihlerSL;dzz (::L\lfledn t-:?oe SJOL}? ghould the PRC’s Art 96: reservation cease 1}}(}) 22
\arg{’iéc:uto{natical]y or as a default upon the change jn the PRC’s domestic law? The
questions do leave uncertainties in law and legal practice. o of
. A third issue concerns the effects an(_i consequences wrought by the PRC’s Art
reservation. As Professor Albert Kritzer pointed out that:

“[Wlhen a Contracting State has made' an Art 96 dedaratro‘?i[
some commentators believe that its requzrem?nts as tohform ::er
always be preserved. Others are of the opinion {hgr i: e a;i ; fg
turns on principles of conflict of laws of the forum: if they p

1
<

\

' in Chi — % iR SRR A A, (R R
B Ari 999 in Chinese: % —%: [fi/iEA] ‘JEVJ i i BB
A(né‘jal*illél.?af thth‘f(':'i;l 1{7}5 P B A R e ) 5T LA I T 3 B R 2 ot
H 5 o 2
i islati i tracts of sale to be concluded in
B A e o v o moslotion i mordancswith Ast 12 Bin iy propio of
i iti time make a _ 2 i sion
DA??IC[CE‘;: g‘}) yo?rgai:tlg[{n;?trt:tsa(lfl.gm]fention, that allows a contract of sa[ebor 1tsqud1ﬁuaufon 01;) E:?;::E?i
¢ y r indication of intention to be made in any form
by agreement or any offer, acceptance, or other in ) :
Wj:'iitiiirg, does not apply where any party has his place of business in that State.
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ication of the CISG in Hong Kong, Macao and Taiwan

Contracts for the International Sale of Goods jn

at the CISG is applicable to the HKSAR, while still others have found it

ten world traders, only the United Kingdom has not “joined” the CISG. Hon
. g §
: al:!lﬁ-.)r

major trading partners, including the Mainland i i .
_ : of China, the Unit '
Smgapor@, Japan, the Netherlands, Germany and the Republic [(l)lfelgo?-ﬁteaate(ss()f 5
are all signatory states of the CISG. In 2010 Hong Kong’s trade withduttl}:
e

Lll']SdlCt]()IlS aCCOIlllES at leaSt 0/() Of H
"0! ; on K”“ S t()tal d() nestic ex
2 g g ports: O

The telecommunications products case and the Innotex case

the Telecommunications Products case, the Supreme Court of France paid special
on to the 1997 PRC Diplomatic Note, and more specifically, Annex 1. The Court
that the failure of Annex I to include the CISG served as a declaration by the PRC
1o C1SG would not apply to the HKSAR after the handover in 1997.° The Court
. found that such a declaration by the PRC was in keeping with Art 93 of the CISG.
the Court held that “the People’s Republic of China has effectuated with the
tary of the Convention a formality equivalent to what is provided for in Art 93 of
_8-015‘9

More recently, the United States District Court for the Northern District of Georgia
ound that the CISG is inapplicable to the HKSAR. In Innotex Precision Limited v.
I the Court based its decision on the fact that the HKSAR is not a

Hong Kong traders have lon ‘
‘ g been exposed to the CISG,* b
getrm_lent, }t‘he status of the HKSAR under the CISG is not at alf sett"}lteci:n l’1lf:ht_1; 3
ﬁ):)a;glg;ia li'net (;sttz;ltus;) ;2 the HKSAR under the CISG after the handover of Hdls'jg K

€ on 1 July 1997. For reasons that will b : .
PRC should extend the application of the CISG to the HKS;\R.e Rt

Did the HKSAR’s reuniﬁcation with the PRC result in the HKSAR
becoming a “party” to the CISG? 3

ei, Inc., et ai

The tel icati ; . s

o t; E:(l:t;gimumcat.lons pr(?ducts case and the Innotex case............... 950-111 ntracting State”. In further support of its conclusion, the Court highlighted the fact

f: 7 PRC diplomatic note satisfy the requirements of its pasiion was consistent with the position taken by the PRC government, the Hong

Article 93 of the CTSGY ..o mn ans 50-112 ne  Ocpartment of Justice, the Supreme Court of France, and numerous
e el S e e e LT - BN cnfators 11

central government and the - '
HESAR povemiment? . oina s s, 150 As reflected above, the two main arguments against the applicability of the CISG to
......................... -113 , HKSAR appear to be as follows:

On 20 June 1997, shortly before H ificati Q - . | -
' : . R e e e . the 1997 PRC Diplomatic Note, and more specifically Annex I, constitutes the
81;111?;:}:; tf;l:% d_etpgs;}eq a diplomatic note (PRC Diplomatic Note) withetl?:alsrzzljn : Q P acarat e ey
nite i caties i \ |
applied” to the HKSA Ra‘n;(;l:nilg“ﬂloulfcang that ‘Ehe treaties in Annex I to the note “wily pul (2) the PRC Central Government and the HKSAR Government have taken the position
despite the fact that th.e PRCxw,as O:f :1:’ dtld ?}?t include any reference to the {18 [ CSG Sosmpot eyl S b
i - y to the convention. Furth o to
;c:;xzf;(;ﬁ;o:lc; 311: gISG h?d ntﬁ)tAbeen applied in Hong Kong, as the Unite?‘(?ééciog i
1 . - Convention.” As a result, courts seated through e - tol
g:;?;;ite?; psosmons \éith respect to the CISG’s appli.::alll)gili?;1 ttgleﬂ‘l::ﬁr#lihsa;\i -
, the Supreme Court of France (Cour de cassation) has déci : (
as decided th S
does not apply to the HKSAR.® On the other hand, some courts in kthe Unitedatsgizs(g

112 Did the 1997 PRC diplomatic note satisfy the requirements of Article 93
the CISG?
Without question, the PRC did not “at the time of signature, ratification, acceptance,

app oval or accession” declare that the CISG is to extend to all of its territorial units or to
‘only one or more of them.'? The issue then is whether the 1997 PRC Diplomatic Note,

exports. See ftrade statistics published b
: - : y the Trade and Industry Department i ‘
http.//www.tld.gov.hk/enghsh/aboutus/publications!tradestat/tradesgt msincurftléntolfm:lKSAK e

? Ibid.

T Innotex Precision Limited v. Horei, liic., et al., 2009 US Dist. LEXIS 117992 (N.D. Ga.) 17 December 2009,
. QISG-online 2044, available at hﬁp://cisgw3.law.pace.edu/cases/()‘)1217u1.html (cited  as:
Innotex case). For a contrary conclusion, see Elecirocrafi Arkansas, Inc. v. Electric Motors, Ltd., et al.,
2009 US Dist. LEXIS 120183 (ED. Ark), 23 December 2009, CISG-online 2045,
available at http://cisgw3.law.pace.edw’casesf091223ul.html. Qee also CNA4 International, Inc. V.
- Guangdon Kelon Electronical Holdings, et al, 05 C 5734 (ND. M), available at
http:ffcisgw3.law.pacc.edu/cases/()BO‘)()Su1.html (cited as: CNA case).

F. Yang, CISG in China and Beyond, 40 No. 3 UCCLJ Art 5 (2008) 376

S(E}eoi al;:l:t[:.le;moéf?;lhotigcat;o? of Trea_ties Applicable to Hong Kong after 1 July 1997, deposited b
T L 32 .IeoP e's Republic of China with the Secretary-General of the United ‘Natipom 2  June
: . nternational Legal Materials, vol XXXVI, No 6, November 1997 pan?risﬁgrsi (t”e

N B el seq.,

available at http://www.hku.hk/ccpl/database/annex | .html. B Telecommunications products case, supra note 6, at para. B
fid HF ions cls s 4 i

? Ibid.

Rl
M Innotex case, supra note 7.

aee t 5 aties in Force and A P
licable t
S I eﬁqut of Tre: pp e to the H()l'lg KOIlg Special Administrative Regmn. aVal!ﬂ-b )

reme urt of F 1 00 = at/
The SLlp Cof rance, 2 Apl']l 2 8‘ CISG-online 165], translation available )
/i

http:/feisgw3.law. i |
p gw3.law.pace.edu/cases/080402f1 . html (cited as: Telecommunications products case) o o

2 gee Art 93(1) of the CISG.
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113 What were the intentions of the PRC central government and the HKSAR
i rn]‘lleﬂt?

and in particular Annex I, can be seen as a new declaration made by the PRC after.
PRC’s adoption of the CISG. More specifically, did Annex [ satisfy the requirements
forth by Art 93(2) of the CISG that any such declaration “‘state[s] expressly the territor
units to which the Convention extends™? Rather than adopting a textual interpretatj
approach, both the Supreme Court of France and the Innotex court focused on the “factt
that both the PRC Central Government and the HKSAR Government had taken the
position that the CISG did not apply to the HKSAR. '

Conversely, in CNA International, Inc. v. Guangdong Kelon Electronical Holding,g
et al.,"* the United States District Court for the Northern District of Illinois relied upm;
the plain language of Art 93 of the CISG in reaching its conclusion that the CISG did, iy
fact, apply to the HKSAR." The Court first found that, pursuant to the language set forth
in Art 93(1), the PRC had the right, when it resumed sovereignty over Hong Kong, tg
declare that the CISG did not apply to the HKSAR." Next, it found that Art 93(2j
required a signatory state to do the following when making a declaration pursuant to this
provision: first, the declaration must be notified to the Secretary-General of the United
Nations who is the depositary for the CISG; and second, the declaration must expressly
identify the territorial units to which the CISG extends. Although the Court held that the
Diplomatic Note satisfied the first requirement, it found that the Diplomatic Note failed
the second requirement, because Annex I was silent as to the CISG, and more importantly,
it did not “state expressly the territorial units to which the Convention extends”. '

Following the above analysis, in deciding whether the Diplomatic Note constituted a
aration pursuant to Art 93 of the CISG, the Sgpreme Court of France and the Innotex
+t took the view that it was the intention of th; PRC Central Government and the
KSAR Government to exclude the CISG’s application in the HKSAR. The author

1) the intentions of the PRC Central Government and the HKSAR Government are not
4 directly relevant to the analysis and interpretation of Art 93 of the CISG; and

(2) even if the intentions of the PRC Central Government and the lrﬂ(SAR Government
~\ are relevant in deciding whether the Diplomatic Note constituted a declaration
' pursuant to Art 93 of the CISG, it is still subject to debate.

1o author is of the opinion that the Diplomatic Nott? did not deal with the application o
- 'eC[SG in thie HKSAR at all and was not a declaration pursuant to Art 93 of the CISG.

~ Gince the application of the CISG in the HKSAR is a matter that has not been
sperifically dealt with by the PRC Centrgl Government and the HKSAR Govgmmeqt,
}mdr.*ing to Sec XI of Annex I to the Sino-British Joint Declarall:;ilon (1984), e_md its
Lwirrgr provision, Art 153 of the Basic Law of the HKSAR," the application of
Ciiternational agreements to which the PRC is or becomes a party to the HKSAR shall be

decided by the Central People’s Government, in accordance with the circumstances and

‘needs of the Region, and after seeking the views of the government of the Region.

" A plain reading of Art 153 of the Hong Kong Basic Law"?® suggests that the question
of the CISG’s applicability to the HKSAR must be decided by the Central Government,
in accordance with the circumstances and needs of the HKSAR, and 3&8]? seeking the
views of the HKSAR government. Therefore, the following two questions arise:

(1) whether the application of the CISG to the HKSAR is in accord with the
' circumstances and needs of the HKSAR and

(2) would the current HKSAR government support the application of the CISG in the

The author submits that Art 93 has two main implications for any Contracting State
whose territory increases to include territory not formerly subject to the CISG. First, \Q
Art 93(1) should be interpreted to allow a Contracting State to make a declaration as well Q
as amend its declaration at any time instead of only making the declaration “at the time of \ {3
signature, ratification, acceptance, approval or accession™. Second, Art 93(4) sugges's
that in the absence of a declaration under Art 93(1), the Convention is to extend to “a'l*
territorial units of that State including any new territory that is not formerly subj=ct to the
CISG. Thus, unless the Diplomatic Note constituted a declaration pursuant te Ait 93(1),
the CISG should apply to the HKSAR after the handover in 1997.

HKSAR?
3 The author questions whether it is a “fact” that both the PRC Central Government and the HKSAR
Government had taken the position that the CISG did not apply to the HKSAR. As will be discussed at
950-113, the fact that Annex I did not include the CISG does not necessarily suggest that the PRC Central -
Government had decided against the application of the CISG to the HKSAR. Furthermore, cases discussed 11 Qee the Section available on the website of the Constitutional and Mainland Affairs Bureau of the
in §50-122 show that some PRC courts and many CIETAC arbitral tribunals have actually applied the CISG Government of the HKSAR: http://www.cmab.gov.hk/en/issues/jd3b.htm#tforeign

iy 4 Article 153 of The Basic Law of the Hong Kong Special Administrative Region of the People's Republic of
o g e e China, 4 April 1990, available at http://www.basiclaw.gov.hkfenfhasic!awtext!_images/BasicﬁLaw.pdf._ statss:
The court cited Chicago Prime Packers, Inc. v. Northam Fooed Trading Co., 408 F. 3d 894 (7th Cir. 2005), “The application to the Hong Kong Special Administrative Reglo)n of mtien&atlom;l ;,ga'ecl:n‘lelz:tii \t,l; zl:;l:tti E
CISG-online 1026, available at http://cisgw3.law.pace.edu/cases/050523ul.html, citing Art 7(2) CISG. People’s Republic of China is or becomes a party shall b_e decided by the Centra 'lL,O[J e's : 3
accordance with the circumstances and needs of the Region, and after seeking the views of the government
of the Region. International agreements to which the People’s Republic of China is not a party but wh]ch are
implemented in Hong Kong may continue to be implemented in the Hong Kong Special Administrative
Region. The Central People’s Government shall, as necessary. authoriz‘.: or assist the govem_mem o_l:' the
Region to make appropriate arrangements for the application to the Region of other relevant international
agreements. ”

¥ Thid,

See generally U. Schroeter, The Status of Hong Kong and Macao Under the United Nations Convention on
Contracts for the International Sale of Goods, 16 Pace Int'l L. Rev. 307, at 323 et seq., available at:
http://www.schroeter.li/pdf/Schroeter 16 _Pace Intl L Rev_2004 307.pdf
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