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severance package.

In Lam Yau Kuen v Easy
Civil Action No 1 of 2

006, District C i
e b ourt the question arose whether ap

to A severance payment in spite of having beep
y his employer. After finding that the employee’
in fact been unlawful the court observed: -
“On the 4th question as to whether

payment, the Defendants had
probabilities that the Plaj

summary dismissal had

the Plaintiff was entitled to
severance
the burden of proof to show on a balance of

succeed.”

The amount of severance payment is calculated by reference to s 31G
[31B.03] Section 31B(2): Scope
A redundancy situation may arise in one of three ways:

| An employer has ceased (ori
: or intends to cease) to carry on busi
purpose for which the employee was employed by hi:zy L

]T;:ec;::lrttsdgrle f;]ad htt-le difficulty in finding a redundancy where employers
o oy Li‘lr t eFE‘)usmess. In Chan Wai Man (formerly t/a Shanghai f\rﬁ"gh}
bty gin mﬁ ung & Ors_ [1985] 1 HKC 441, the court upheld a.Cabour
b 5 th act| a club which ostensibly closed down for rend “dvion but
ooy ad ceased to carry on business in accordance with s
bE;fee:: \:élez Zn en;ployer has closed down part of a business, the courts have
b prepared to hold that the provisions of s 31B(1)(a) have been satisfied

ong _See Yee v Fung Hang Musical Co Ltd Labo :
79/36. High Court, the court held th
originally responsible for keeping the
employee who was paid Jess to keep t
for a redundancy to arise.

books of two shops was replaced by an
he books of just one shop was sufficient

In Yan Kwok Tung & Ors v Nap
1, the operator of a fast food
Ocean Park. As a result, the co

olfzon Restaurant Ltd & Anor [1993] 2 HKLR
chain lost its licence to operate a restaurant at
ni‘:racts of employees who were employed there
Tribunal awards of severance payments to staff
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continuing, employees affected by the Ocean Park close-down could not rely
on s 31B(2)(a) to claim a redundancy situation. See however Wong Yuk Ling
& Ors v East East Food Products Ltd & Anor Labour Tribunal Appeal No
05/2002, Court of First Instance (on appeal from Labour Tribunal Claim No
5326/2002) where the court held that a fast-food operator had no contractual
right to require part-time staff to relocate from Lok Fu to Aberdeen to

undertake their employment.

2 An employer has ceased (or intends to cease) to carry on business in the
place where the employee was so employed.

The extent to which the term place refers to a geographical location rather
than a place where an employee could be required to work under the
employment contract was considered at length in Yan Kwok Tung & Ors v
Napoleon Restaurant Ltd & Anor (above). See however Wong Yuk Ling & Ors
v East&east Food Products Ltd & Anor Labour Tribunal Appeal No 95/2002,
Continof First Instance (on appeal from Labour Tribunal Claim No
532572002) where the court held that a fast-food operator had no contractual
vight to require part-time staff to relocate from Lok Fu to Aberdeen to

undertake their employment.

In Leung Wan Jing & Ors v Chiat Si Plastic Metalware Manufactory [1987]
HKCU 48; Labour Tribunal No 17/87, High Court, in a undefended hearing,
Penlington J held that the term work of a particular kind in the place was to
be construed as referring only to different work being offered in the same
place and not to different work being offered in some other location. On this
basis, the judge held that the provisions of s 31B(2) did not apply to relocation
from Yuen Long to Shamshipo. In Ip Pui Wai (t/a Wai Shun Mould
Manufacturing Factory) & Anor v Siu Kwok Keung & Ors [1993] HKCU 424,
[1993] HKCU 469; Labour Tribunal Appeal No 37/93, High Court, the court
held that the evidence before the Labour Tribunal which suggested that the
employer had moved most of the factory machines to China, coupled with the
fact that part of the factory had been sub-let, was ample proof that a
redundancy situation had in fact arisen.

3 The requirements of the business for employees to carry out work of a
particular kind either generally or in the place where the employee was
employed have ceased, diminished or are expected to cease or diminish.

In Mindex Battery Works Ltd v Cheng Pak Woon Labour Tribunal Appeal No
11/75, District Court, the District Court accepted a Labour Tribunal finding
that an employee who was transferred from one section of a factory to another
with which he had no experience could be considered redundant for the
purposes of s 31B(2)(b). The fact that an employer shut down a business on
the grounds that the club was unable to obtain the requisite fire regulations
approval was held to give rise to a redundancy situation in Choi Tze Keung v
Green Club Labour Tribunal Appeal No 77/96, High Court. In reaching this
conclusion, the court held that the net result was that the employee was
dismissed because the nature of work for which the employee had been
employed had diminished as a result of the closure.
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In Hong Kong & China Gas Co Lid v Wong Yuen Kwong [1987] 3 HKC 508
(HC), the High Court upheld a severance payment awarded to an employee
who had been engaged as a night shift worker but who was later transferred
to day shift duties. The court held that the effect of unilaterally transferring the
employee to day shift duties (with a loss of a 17.5% shift allowance)
amounted to a constructive dismissal on the part of the employee. As g
redundancy arose by virtue of the employers closing down its night shif
activities, the employee’s severance payment was upheld.

In Merciales, Sally C v Wong Tang-tat Labour Tribunal Appeal No 105/96,
High Court, the letter of termination issued by the employer stated that the
reason for the termination was redundancy. In determining whether there had
in fact been a redundancy, the presiding officer made a comparison of duties
undertaken by a Filipino amah and a Chinese helper who had replaced the
amah to determine whether there had been a redundancy. In finding that there
were eight items of work that the Chinese helper was not required to
undertake, that had been formerly undertaken by the Filipino amah, the
presiding officer observed: “However, comparing the substantial similarity of
other work which the amah had to do, that was just ‘de minimus’ deviation

from the usual duties of the amah”. The presiding officer concluded that there
was no redundancy by reason that:

‘Considering all the evidence as a whole, T found that there had been no cessation
or diminution in the requirements of the Defendant’s hou
to carry out the duties usually done by the Claimant. What the Defendant and his
wife said to Claimant upon termination, what was stated in the release letter and
the request to Claimant to help sister were c

onsistent with the intention of the
Defendant and his wife to end the relationship amicably rather than to dismiss the
Claimant for redundancy.’

sehold for an employee

In Yan Kwok Tung & Ors v Napoleon Restaurant Lid & Anor [1993] 2 HKL.R

1, the High Court had to decide whether employees of a caterer who shut
down a particular operation had been dismissed by reason of reduridancy. In
particular, the court was required to rule whether the provisions or's 31(2)(c)
(as then in force) which related to the place of employment, applied purely to
a geographical location or to some other place under the terms of the contract
an employee could be required to work. After an analysis of various Hong
Kong and English authorities, the court concluded that an employee could be
made redundant in accordance with s 31B(2)(c) whenever employment in the
physical place where an employee was employed ceased or diminished. See
however Wong Yuk Ling & Ors v East East Food Products Ltd & Anor Labour
Tribunal Appeal No 95/2002, Court of First Instance (on appeal from Labour
Tribunal Claim No 5326/2002) where the court held that a fast-food operator
had no contractual right to require part-time staff to relocate from Lok Fu to
Aberdeen to undertake their employment,

The extent to which a redundancy may arise as a result of a diminution rather
than a cessation of business has been considered frequently by the courts.

In Afia Worldwide Insurance v Ho Yeung Seung & Ors Labour Tribunal
Appeal No 12/79, District Court, the court upheld a Labour Tribunal finding
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the termination of employment of three clerks who .refused Fo accep; a;
i fer within a company was attributable to a diminishing requirement fo:
fransic
clerks within the company.

In Wong See Yee v Fung Hang Musical Co Lid Labour‘ ';‘ribun;l App;z;l))ll\:;
i mployee with another em
86, the court held that replacing an € .
79.:1119fewer responsibilities and lower salary was c.:apz_ible of aTlmzr:ct;n[gl ;ggz]l
wil dancy. In Archer, Carla Rigmour v Orgam_sanon Searc i
;—EI:KU(]I]U 438: Civil Action No A6439/97, Court of First Instance, the <:0tllx1 iy
/ terminated by reason
loyee, whose employment was ;
£ lzr;e:n\:vpas Ejﬂ;urplus’ to an employer’s requirements could not be regarded
m s
Zs Eaving been dismissed by reason of redundancy.

; Labour
; 1 )  Chun Wah [1991] HKCU 213;
tem Engineering Ltd v Chan : o
”Il‘n'ilfnill Appial No 5/91, High Court, the ngh Court Overrun;edda I_(,iaan(::
Tgbunal’% finding that a foreman was not dismissed by fasgl of re 1:31;% » :3
: ; icion that the emp
o because of the employer’s strong sus’.p1 : .
:::a;itl for the staff to work for the employer’s comgetlltorst.t"[i'gs tzglu:t ::ﬂa
% ’s dismissal was mainly attr
v 40 long as an employee’s dismissa . ; %
El.:iunr?ancy gsituation, then it made no dlfferen-ce on What1 . grqu;lﬁswas
;n loyer chose to terminate or retain staff. ]n_ this case the ‘1srmsrk Bt
ep.au'!tjly attributable to a diminishing requirement in the employer’s wo
and, therefore, a redundancy situation was made out.

C 92
In Star Fair Electronics Ltd v Wong Tak Cheun_g & Ors [1382] 2r %—Ii(buna]
(HC), the High Court rejected an employer’s claim that the rtahomlld ki
: i 1Q. The court he
i d the presumption under s 3 ) .
];?gurr':;lsi::sstziirect inpﬂnding that the diminution of thte bl'lsmgss;l '02 ﬁl}z
employer rather than misconduct of employees was the motwatlrc[)‘n- ; :.:n aull .
diSl’P;ﬁSSB.lS The court held that the facts as founq by the Labour lln " agmly
ample sup.port to the proposition that the dismissals were 'w'h(;, y or B
attrliabutable to the employer’s intention to cease or diminish carry
business.

In Fan Man Yiu v General Locks & Metalwares Fact?ty Lid [19?4] HK(iZ ﬂ?i?s
the court held that the failure of an employer to provide an emp oyeuen;wed i
original position on his return from a temporary secondment amo

redundancy.

; 9:
In Kam Hung Industries Co Ltd v Lam Ming Sun & Orsjnlll?i?:’;’ayl-{i(;gd ;
Labour Tribunal Appeal No 61/86, High .COUI'I., I‘.hei c:()ux‘ltc i Erk L i
Labour Tribunal award that a substan.tla-l ref:iuctlon of w T h[:;Ch e
iece-rated employees amounted to a diminution of business e e
Eﬁz employees to be paid a severance payment. The court r|efuse ; (;mployces
tribuﬁa]’s finding that a substantial reduction in thehea.rmnis) (;r i h}j)Ch o
amounted to repudiatory conduct on the part of the employ
employees were entitled to accept.

In Wing Ming Garment Factory Lid v Pun Yun Kit & Ogs Lab;)l:rw ;ir;:u?haé
istri the court accepted as
1| No 13/79, District Court, -
eArfql;legyer’s argument that as piece-rated workers were paid for the work they
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produced, they could not be made redundant by reason of a diminutiop of

business. On this basis, the court struck down the Labour Tribunal’s Severance
payment award. This decision has never been referred to or followed in
similar cases about piece rated workers; see Chau Chun Man & Ops v
International Fur Co [1981] HKC 333 (DC); Fashion Art Garment Facto

Lid v Yeung Mau Ching & Ors [1989] 2 HKC 467 (HC); Winsome
Watch-Case Manufactory Ltd v Chan Hau Chung [1984] HKC 113 and Ying
Cheong Shoe Mfy v Yam Yuk Bing & Anor [1987] 2 HKC 310. See also

Precieux Garment Factory Ltd v Lam Kin Chung & Ors Labour Tribuna]
Appeal No 5/97,

In Leung Yu Ting and Anor v Gold Union Far Fast Ltd t/a Ristorante Romang
Labour Tribunal Appeal No 185/95, High Court, former employees of g
restaurant claimed a severance payment on the grounds of redundancy by
reason that their employer closed down the business some six months after
their employment was terminated. The court rejected the employees’ claim by
reason that there was no evidence that the restaurant would close down at the
time the employment of the effected staff was terminated.

In Leung Yiu-chung and 6 Ors v Gammon (Hong Kong) Ltd Labour Tribunal
Appeal No 16/83, High Court, the Labour Tribunal held that although the
employment of seven employees was terminated for reasons that were not
justified (the employees had been prosecuted for gambling on the employer’s
premises), the employees were not entitled to be awarded severance payments
by reason that there was no evidence that the termination was by reason of
redundancy. The High Court on appeal noted that by reason that the employer
had conceded that no replacements had been recruited to replace the seven
employees the case should be returned to the Labour Tribunal with a direction
for the tribunal to enquire whether the employees had in fact been nidge
redundant by reason of their positions not being filled.

In Huen Fook Nam v Pentalpha Enterprises Limited Civil Action Na 15860 of
2005, Court of First Instance

, the court held that an employee was.not entitled
o a severance payment by reason that the true reason for the employee’s
employment being terminated was by reason of a dispute between the parties
and not by reason of redundancy. As a consequence, the court held that the
presumption under s 31Q was easily rebutted.

[31B.04] Section 31B(3): Application

For the purpose of severance payment entitlement,

domestic servants in a private household are to b

A domestic servant is defined in s 2 as including a garden servant, chauffeur,
or boatboy and any other personal servant of a like class.

[31B.05] “Attributable wholly or mainly’

In Welfare Finishing & Dyeing Fty Ltd v Ma Yun Wah Labour Tribunal Appeal
No 21/79, District Court, the District Court was called upon to decide the
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. : mance and
hich a termination partly atiributable to negligent performance
i to'wingc out of a redundancy situation was capable o gt;on %vas partly
artly aris held that provided the termina
' ment. The court he : irements of the
Severanf-‘};g -’:(3: lrvs:dm:ldzulcy that was sufficient to meet the requirem
attributa i

section.

n Sujr( B”lg £ l”gle Vv liaj bau' 1 hof nix le 5
I.n 1

Hieh Court held that a presiding officer of the lfabm:ir Tr:l;u:x;ll;
e 'the G that a dismissal was not wholly or mainly ueth o
crrefi -m~h01dmgirements of the business. The Court 01_° Appeal h.eld :t his
i lwe’fqut al evidence which suggested a diminished requireme .
gy ’ac ” vices could not be rebutted simply by a Sﬂlf—Ser]VI egi.
theb:cmlcjnluosyzi; lf:\lr-eriﬁed letter to the contrary on the part of the employer.
ambigu

- )
31B.06] ‘Business | s
; ‘business’ is defined in s 2 as including a trade or profes\s/jsl; ?1r1 :;gly to
Atibl'lts m::rfied on by a person. By virtue of s 31Bt(f:5), OP?:'; vl apri B
piafa i tic servant in, '
) s employed as a domes _ i,
¥ ‘?}JD'UYCG Wg?)l: eas Ii)f Lﬁe household were a bugmess and the mT;“::-] b
’ tlh aitf h:;lfgld W.;re the carrying on of that business bly éllleuesgzpogdh;ance
\ i i ion and General Cla
is defined in the Interpretation Wicinii
tzrm ligrs%na? iﬂihllding any public body and any body of persons, corp
(Cap

or unjncorpora[{:‘..

?
[31B.07] ‘Cease . o s s
The term ‘cease’ is defined in s 2 in relation to Part Y:;ﬂ a;ld atrll); ?rtc]::: w(;, L
0 -

i ing either permanently or temp : o
¢ meamggthzetfﬂuggdirrﬂnish has a correspoqdmg meaning. Ari :r:f) sgases i
;2“5& ELI'ldered redundant in circumstances in which an employ

consi

intends to cease carrying on business.

[31B.08] ‘Continuous contract’

i be
i ntinuous contract must :
tract of employment is a co i
Whe'tgerec? bcor!;t!;ence to s 3 and the First Sch_e;dule. Ikn épuim&Wg:ri s
£ Asr uld ])!(Janufacruring Factory & Anor) ¥ Siu Kwo el Ng.,:) sy
it 4, [1993] HKCU 469; Labour Tribunal Appea 795 g
il . rt was called on to consider circumstances u:d etwo o
S thﬁterouilmle:d his employment but who W.as re~cnlgda% . &
Tntlployeeth: understanding that his previous serv(lice wou ; [heptwo B
ki s entitled to coun
i ther the employee was : i
i aIOS?C;N ?:r t;e purpose of calculating a severance pa;(;u::g:i :e e
P['I:ak asrtsizrld that the Labour Tribunal was wrong to do so an:
e cou
! dingly.
employee’s award accor N ' st
By virtue of s 2, ‘contract of employment’ is deﬁl'led 1_asd m‘zir;lreﬁy aﬁ
; 3 Zment whether in writing or oral, express or 1mp wd,the e
dgl‘{El er ;grees to employ an individual as an employee 'analso pro
iy : loyee. The term 1s
mployer as an employ : P
f‘gffe; . t:Sg;V:a(Elt] i)fcapf[))reiticeship. The term does not include contracts
include a

d [2.15].
services. For cases and commentary, see paras [2.10], [2.14] and [
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Example 4
Failure to observe statuto i
rules will i

P e.o ob tEmﬂmﬁm:l‘y will enable employees to claim remedies fop
T ;

Eﬁ;::. da;ys be.fo.rc it was to ermsfer ownership of the company’s insurance bus;j
e ;?n rzitematwna] Corporatmn Ltd informed staff that their employment W:smess,
busmesscln;:;eghe f;llowmg Wednesday. After the transfer, the new owners so;o =
Coudiﬁo;ls e ec ( Eong .Kc:ing) Ltd, offered to re-employ staff on the same termg th;

. ause Eurasia did not terminate the empl i o

o : ia ¢ ployment of staff b ing theny
(I:f rl;i; :{(;t(]ic: IIcl)rlpayn‘le:nt in lieu, employees are under no obligation to acyceg;‘tnt?f: tc])]fim
S ﬂ ogment: No matter how unreasonable their refusal, staff refusing o
e Sgi'ag. will be entlt.]ed to claim remedies for unreasonable termin ationg Iﬁ_){be
b given proper notice of termination, no remedies would be available t- v

o unreasonably refused Interedec’s offer of employment -

gl Sz?g:ix:’c[ll be noted that as the remedies for unreasonable termination are
ary, a court or Labour Tribunal would in all likelihood not be v

sympathetic to any employees who relied on a technical failure by the f -

employer for the purpose of advancing any claim for a remedy ’ e

32E. Associated companies

(D) ghzfl];ere?’the employer is a company, any reference in section
,1 2C or 32D to renewal or re-engagement by the
employer shall be construed as a reference to renewal or
re-engagement by that company or by any associated
comp&ny, and any reference in section 32B, 32C or 32D to
jeglch?diir madi by the employer shall be construed as
; d ag
g ;z,r reference to an offer made by an associated
(2) _Subsection (1) shall not affect the operation of section 32D
;1;82(1) Cc.ai.edwhere the previous owner and the new‘owner are
lated companies; and where that i
subsection (1) shall not apply. Ao s EREA

(3) For the purposes of this section, 2 companies shall be taken
to be associated companies if one is a subsidiary of the other.
or both are subsidiaries of a third company, and ‘associat d
W Icompany’ shall be construed accordingly. , §
n this section, ‘company’ (28]) and ° idiary’
(B /%)) have the meanings respecti\zely assigrff:l(;) f(l)dtlha;ym
by section 2 of the Companies Ordinance (Cap 32).

[32E.01] Definitions

For ‘employee’ and ‘em »
; ployer’, see s 2; for * i e R o
the Companies Ordinance (Cap 32) s 2. et Ry pod, sibsiliay”, see

[32E.02] Section 32E(1): Scope
818
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e

cction 32E deals with transfers of employees between related employers
companies’). This is in contrast to s 32D which applies only
has been a change of employer occasioned by a transfer of

S .
(‘assomated

where there
business.
section 32E overrides the settled legal principle which recognizes associated
companies as distinct and separate legal entities by extending the provisions
of s 32B(3) concerning re-engagements by the same employer to include
re-engagements of an employee by an associated company.

Any employee re-engaged by an associate company will not be entitled to
¢claim a remedy for unreasonable termination of employment.

The provisions of s 32E also apply to offers of renewals or re-engagements by
associated companies. Any employee who unreasonably refuses a reasonable
offer of employment by an associated company will not be entitled to any
remedy, {0t unreasonable termination of employment.

Example 1
No ‘vemedies for unreasonable termination where employee is re-employed by

rclated employer:
New Idea Manufacturing Ltd unreasonably terminated the employment of KK Lo.

Immediately upon his termination taking effect, KK was re-employed by New Style
Investment Co Ltd. New Style is a subsidiary company of New Idea. No remedy will
be available to KK for his employment being unreasonably terminated as he has been

re-engaged by a subsidiary of his former employer.

[32E.03] Section 32E(2): Application

The provisions of s 32D take priority over s 32E where there has been a
transfer of ownership between associated companies and the preconditions
laid down s 32D(1)(b) have been satisfied.

By contrast, the provisions of s 32E will apply to re-engagements or offers of
renewals or re-engagements by associated companies where there has been no
change of ownership or, where there has been a change in ownership, where
the previous owner fails to terminate an employee’s contract by notice or
payment in lien within the manner specified in s 32D(1)(b).

See also para [32D.03].

[32E.04] Section 32E(3): Application
There are three ways in which two companies may be associated:

. company A may be a subsidiary of company B;

. company B may be a subsidiary of company A; or

. both company A and company B may be subsidiaries of
company C.

[32E.05] Section 32(4): Application

The terms ‘company’ and ‘subsidiary’ are defined in the Companies
Ordinance (Cap 32) s 2. See also paras [32E.07] and [32E.12].

[32E.06] ‘Associated company’
819
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For the purposes of Part VIA, a company may be associated with another
company in a number of ways.

Two companies will be associated where one company:

. controls the composition of the board of directors of the other
company;

. controls more than half the voting power of the other
company; or

. holds more than half of the issued share capital of the other
company.

Within a group of companies, company A (a subsidiary of company B) will
also be considered an associate of holding company C where company B is a
subsidiary of company C.

Two companies will be associated where both are subsidiaries of a third
holding company.
[32E.07] ‘Company’

In this sg:ction,_the term ‘company’ is defined by reference to s 2 of the
Companies Ord.mapce (Cap 32) as meaning a company formed and registered
under the Companies Ordinance (Cap 32) or an existing company.

[32E.08] ‘Employee’

For definitions, see ss 2 and 4. Although s 4 defines ‘employee’ explicitly by
reference_ to employees currently engaged under a contract of employment
the provisions of the Ordinance also includes prospective and fOlTIlel’“
employees (with a limited number of exceptions; see ss 21A and 21C).

For cases and commentary, see paras [2.10], [2.14] and [2.15].
[32E.09] ‘Employer’

The tcrm"employer’ covers both the actual employer of an emplyves as well
as authorized persons acting on behalf of such an employer:Ini this regard
human resource and other staff acting in a management capacity are rega.rdcci
as employers for the purposes of the Employment Ordinance.

As the term ‘employer” is defined by reference to any person, special regard
shoulq be had to the Interpretation and General Clauses Ordinance (Cap 1) s
3, which defines a person to include corporate and unincorporated bodies.

For cases and commentary, see paras [2.10], [2.14] and [2.15].
[32E.10] ‘New owner’

?[‘he term ‘new owner’ is defined in s 31ZA(2) by reference to the person who,
immediately after the transfer of the business, is the owner of the business.

[32E.11]  ‘Previous owner’

The term ‘previous ownf:r’ is defined in s 31Z(1)(b) by reference to the person
who was the employer immediately prior to the transfer of the business.

[32E.12] ‘Subsidiary’
820
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The term ‘subsidiary’ is defined by reference to the Companies Ordinance, ss
2(4), 2(5) and 2(6), which provide that a company will be a subsidiary of
another company where one company:

. controls the composition of the board of directors of the other
company; or

. controls more than half the voting power of the other
company; or

. holds more than half of the issued share capital of the other
company.

Within a group of companies, company A (a subsidiary of company B) will
also be considered a subsidiary of holding company C where company B is a
subsidiary of company C.

[32E.13] No remedies for unreasonable termination where employee is
offered reasonable terms of re-employment by a related employer

Whefe.an employer is a company, no remedies for unreasonable termination
aré available in the event of an employee unreasonably refusing an offer of
1e-ngagement by some other employer who is related either as a subsidiary
or holding company to the employer. In order for the offer of re-employment
to be regarded as validly made by a related employer, the offer of
re-employment must: -

. be made not less than seven days before the employment
terminates;
. comprise terms of employment that would not differ from the

corresponding provisions of the contract as in force
immediately before the termination; and

. the renewal of employment must take effect on or before the
date of termination: ss 32C(1) and 32E(1).

Two companies are taken to be related companies if one is a subsidiary of the
other, or both are subsidiaries of a third company: ss 32E(3) and 32E(4).

Example 1
No remedies for unreasonable termination where employee is offered reasonable

terms of re-employment on the same terms by related employer:

General Distributing Co Ltd unreasonably terminated the employment of Henri Dai.
Immediately after the termination taking effect, Henri was offered re-employment on
the same terms of employment by General Acceptance Corporation Ltd. Because
General Acceptance is the holding company of General Distributing, Henri will have
no remedies for unreasonable termination in the event of unreasonably refusing the

offer of re-employment.

Where an employer unreasonably terminates an employee’s employment, the
remedies of reinstatement, re-engagement or terminal payments will not be
available to any employee who unreasonably refuses an offer of
re-employment from a related employer on terms which differ from those
under which the employee was previously employed. In order for the offer of
re-employment on different terms to be regarded as validly made, an offer of
re-employment must:

. be in writing and made not less than seven days before the

employment terminates;
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. comprise terms of employment that would differ from he
corresponding  provisions of the confract as in for

immediately before the termination, but which constitutes e
offer of suitable employment and terms which are ng less:

favourable to the employee as previously engaged; and

. the renewal of employment must take effect on or before the
date of termination: ss 32C(1) and 32E(1).

Example 2

No remedies for unreasonable termination where employee is offered reasonable
terms of re-employment on different terms which are no less favourable by
related employer:

Dias Marine Ltd unreasonably terminated the employment of Giorgio Tam. Prior to the
termination taking effect, Diax Gracious Co Lid offer Giorgio employment on terms
which were different but which were no less favourable. No remedies for wrongful
termination will be available to Giorgio in the event of his unreasonably refusing the
offer by the related employer.

Whether or not an employee’s refusal to be re-engaged under a further
employment contract is reasonable will be determined by reference to the

surrounding facts and circumstances applying to the unreasonable termination
and offer of renewal.

Example 3

Whether an employee’s refusal to be re-employed is unreasonable is dependent on
the particular facts and circumstances applying to a case:

Ausnation International Ltd unreasonably terminated the employment of Sioux Po.
Austai Enterprise Co Ltd offered Sioux re-employment on terms that required her to
work every Saturday morning and work additional compulsory overtime every day, If
the additional office hours do not result in any increase in remuneration, Sioux would
easily be justified in refusing the offer. If by contrast, the offer included additional
salary to compensate for the additional hours, it might well be argued that although
there are additional hours to be worked, the overall terms of employment offered ai%
no less favourable than previously offered. In such circumstances no remedies Wwoula
be available in the event of Sioux unreasonably refusing the offer.

32F. Relevant date

For the purposes of and subject to this Part, ‘relevant date’

(F M B 38)-

(a) in relation to the termination of employment of an
employee, has the same meaning as in section 2(1); and

(b) in relation to the employer varying the terms of the
contract of employment of an employee, means the date
on which that variation takes effect.

[32F.01] Definitions

For ‘employee’ and ‘employer’, see s 2.

[32F.02] Section 32F: Application
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. term ‘relevant date’ is defined in s 2(1) by reference to tht_: date on Wh.lf:h
’f"_“’ . loyment contract terminated. By way of exceptgon, where an
% emfncnt contract is terminated by a payment in lieu of notice, the relevant |
empli_)Y defined not by reference to the date on which t!le employment
-ﬁate i tes. but rather by reference to the later date up to which the payment
wrmma.lat:ed Where an employment contract is varied, the relevant datf: is
ilseﬁcil:é' by r(;ference to the date on which the variation comes into operation.

[32F.03] ‘Employee’
itl ] ‘employee’ explicitly by
finitions, see ss 2 and 4. Although s 4 defines ‘emp
Fofgiil::e to employees currently engaged under a contract.of employment,
rﬂele rovisions of the Ordinance also include prospective and former
emp][:)yees (with a limited number of exceptions; see ss 21A and 21C). For
cases and commentary, see paras [2.10], [2.14] and [2.15].

[32F.04] ‘Employer’ |
‘ ! loyer of an employee as well
termt “employer’ covers both the actual emp ‘
’:'shzi:];urizedppersons acting on behalf of such an ernployer,_ In this regard, |
hufmatr resource and other staff acting in a management capacity are regarded
abAcmployerS for the purposes of the Employment Ordinance. |‘

$ T i i ference to any person, special regard
As the term ‘employer” is defined by re .
sl:ould be had to the Interpretation and General Clauses Qrdmance (Cap 1.) s
3. which defines a person to include corporate and unincorporated bodies.

For cases and commentary, see paras [2.10], [2.14] and [2.15].

32G. Death of employer or employee '
For the purposes of this Part, Part I of the Eighth Schedule
shall have effect in relation to the death of an emp_loyer and
Part II of that Schedule shall have effect in relation to the

death of an employee.

[32G.01] Section 32G: Application
The Eighth Schedule makes the following provisions:

1. Para 1:

Where an employer dies after an employee’s right of action for a remedy or
remedies in relation to:

L unreasonable termination of employment;
. unreasonable variation of an employment term; or
. unlawful termination of employment

has arisen but before the adjudication of the claim, the clai‘m will be
actionable by the employee against the personal representative of the

deceased employer.
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Butterworths Hong Kong Employment Handbog,
——Z000k

(i) non-profit making;

PART XII
. (ii) wholly maintained or managed by the owner, staff
EMPLOYMENT AGENCIES or students of a school, college, university or

other educational institution recognized by the
Permanent Secretary for Education; and
(Amended 3 of 2003 s 41; L.N. 130 of 2007)

(iii) carried on solely for or in connection with the
employment of the students or graduates of such
school, college, university or other educational
institution; or

(i) subject to any regulations which may be applicable
thereto, in respect of which a certificate of exemption
has been issued.

(Part XII replaced 35 of 1973 2)

50. Intt_:rpretation and application of Part
(1) In this Part, unless the context otherwise requires-

‘certificate of exemption” (% % %8 )
- : means a certificat
issued under section 54; n emﬁcat@

‘employment agency’ (3% /4 57) m

operates a business the purposefr())f w?igl?l ias_person v
(a) to obtain employment for another person; or
(b) to supply the labour of another person to,an employer
wht_ather or not the person who operates the business ﬁfi
derive any pecuniary or other material advantage from either'

th ;
21(3 employer or such other person; (Amended 41 of 1990 s

‘licence” (¥ #8) means a licence issued under i '
‘licensee’ (4% A ) shall be construed accz‘:'giogl}yéz E
(2) Subject to subsection (3), this Part shall apply to an
emhpégyment agency which is carried on in Hong Kohg
goﬁg t;;otllzg- employment is to take place within or outside }
(3) This Pa.r_t shg.ll not apply to any employment agency’

(@) which is carried on or subvented by Hes Niajesty’s’--
Goyemment or the Hong Kong Government' '

(b) wh;ch 1s carried on under the terms,(fa ’permit to
maintain a crew department granted'oi deemed to be
gran.ted under the Merchant Shipping (Seafarers)
Ordinance (Cap 478); (Amended 44 of 1995 s 143)

(¢) (Repealed 41 of 1990 s 21)

(d) (Repealed 10 of 1980 s 4)

(e) thlCh is _cgm'ed on by an employer for the sole purpose
gehzclagrultmg persons for employment on his own

(f)  which is carried on by a contractor, or sub-contractor,
whf;) employs_ any person on work for another person;

(g) which is cqrned on by the proprietor of a newspaper or
other qullcaﬁon if the operation of an employmenf
agency 1s non-profit making and is not the principal
purpose of the publication of the newspaper or other
publication;

(h) which is-

50.01] Definitions

For ‘business’ and ‘employer’, see s 2; for ‘person’, see the Interpretation and
General Clauses Ordinance (Cap 1) s 3. By virtue of Schedule 8 s 2 of
Interpretation and General Clauses Ordinance (Cap 1), any reference to Her
Majesty is to be construed as a reference to the Government of the Hong

Kong Special Administrative Region.

[50.02] Section 50(1): Scope

This section provides the interpretation of certain terms for the purposes of
this Part of the Employment Ordinance.

The provisions of Part XII have been enacted to enable Hong Kong to give
effect to its international obligations under the Recruitment of Indigenous
Workers Convention 1936 (Convention No 50).

The terms defined is this section are: ‘certificate of exemption’, ‘employment
agency’ and ‘licence’.

[50.03] Section 50(2): Application

As the provisions of Part XII are directed at controlling the activities of
employment agency operators, it is irrelevant where the employment is to be
undertaken.

[50.04] Section 50(3): Application

The reference to Her Majesty’s government in this subsection is to be
construed as a reference to the Government of the Hong Kong Special
Administrative Region; see Schedule 8 s 2 of Interpretation and General

Clauses Ordinance (Cap 1).

This subsection contains the exceptions to this Part. It does not apply to:

. Any employment agency which is operated or financed by the
Hong Kong Government. This includes such services as the
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Local Employment Service, Higher Education Employmen;

Service and Central Recruitment Unit of
Department; e 1

J The recruitment of crew members which are re
I er gulated by
the Merchant Shipping (Seafarers) Ordinance (Cap lg

which provides for the licensing and control of cre

departments; J

. Employers recruiting employees solely on their own hep
Cfmtractors or sub-contractors operating recruitment agencé,@
will not be governed by the provisions of the Ordinance whéﬂf

recruiting employees to work for other contractors;

. Newspapef proprietors or publishers of other publications wha
are operating employment agencies where the operation i
non- profit making and not the main activity of [hg

publication; and

. Aq emgloyment agency being undertaken by a school, college,
university or other educational institution recognized by thé

Director of Education.

]'1;1:18 manner in which an educational institution may be recognized by [hé

irector is not spelt out in the Employment Ordinance, but see th o8
' ) e Educa

Ordinance (Cap 279). UCathlle

. Emp]oyment agencies which have been issued wnh
certificates of exemption. e

[50.05] ‘Business’

A ibpsiness’ _is defined in s 2 as including a trade or profession or any Jike
activity cmed on by a person. The term ‘person’ is defined ir h;,
Inter.pretatxon and General Clauses Ordinance (Cap 1) s 3 as including an
public body and any body of persons, corporate or unincorporate | %

[50.06] ‘Certificate of exemption’

The term ‘-certiﬁcate of exemption’ is defined as meanng“a certificate of
exemption issued under s 54 by the Commissioner for Labour.

[50.07] ‘Contractor or sub-contractor’

The terms ‘contractor’ and “sub-contractor’ )
- or’ are not defined for the oses of
Part XII. See however the definitions in Part IXA. i

[50.08] ‘Employer’

The tenn"employer’ covers both the actual employer of an employee as well
as authorized persons acting on behalf of such an employer. In this regard,
human resource and other staff acting in a management capacity are regard‘ed
as employe}'s for the purposes of the Employment Ordinance. As the term
employer’ is deﬁped by reference to any person, special regard should be had
to the Interpretation and General Clauses Ordinance (Cap 1) s 3, which
defines a person to include corporate and unincorporated bodies. For cases
and commentary, see paras [2.10], [2.14] and [2.15]. . '

[50.09] ‘Employment agency’
1148
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The term ‘employment agency’ is defined widely to include any person who
operates a business, the purpose of which is to obtain employment for any
employee or to supply the labour of any employee to an employer. It makes
no difference whether or not the person who operates the business derives any
—ecuniary or other material advantage from either the employer or employee.
The provisions of the Ordinance do not apply to any employment agency
which is financially supported by the Hong Kong Government.

[-_50.10] ‘Licence’
The term ‘licence’ is defined as meaning a licence issued under s 52, and
“Jicensee’ is to be construed accordingly.

[50.11] ‘Person’

The term ‘person’ is defined in the Interpretation and General Clauses
Ordinance (Cap 1) s 3 as including ‘any public body and any body of persons,
corporate or unincorporate’. For cases and commentary, see para [2.15].

51 Prohibitions in respect of the operation of employment

agencies
(1) No person shall operate, manage or assist in the management

of an employment agéncy unless-

(a) he is the holder of a licence or certificate of exemption
issued in respect of the employment agency; or

(b) he is in the employment of the holder of a licence or
certificate of exemption.

(2) No person shall operate, manage or assist in the management

of an employment agency at any place other than the place
of business specified in the licence or certificate of
exemption issued in respect of the employment agency.

(3) (Repealed 28 of 1992 s 2)

[51.01] Definitions

For ‘business’ and ‘employer’, see s 2; for ‘certificate of exemption’,
‘employment agency’, ‘licence’, see s 50; for ‘person’, see the Interpretation
and General Clauses Ordinance (Cap 1) s 3.

[51.02] Section 51(1): Scope

This subsection prohibits the operation of any employment agency which is
unlicensed or is not exempt from the provisions of Part XII under s 50(3).

‘The prohibition extends to any person managing or assisting in the
management of an unlicensed or non-exempted employment agency.

The Employment Agency Regulations require that where an agency is owned
by a company, the name of the person appointed to operate, manage or assist
in the management of the agency must be forwarded to the Commissioner.
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Similar notification must be given where there has been a ch

wpusiness’ is defined in s 2 as including a trade or profession or any like
nanagement of the employment agency.

i 4 > is defined in the
iy carried on by a person. Th_e term ‘person’ is d | in
%t:tion and General Clauses Ordinance (Cap 1). s 3 as mcl,ud.mg any
rbody and any body of persons, corporate or unincorporate .

'.
Under reg 8, when an employment agency ceases to Operate ag g b.
is required to inform the Commissioner of that fact within sevep ,

ceasing operation, the licence must be forwarded to the Commj
cancellation.

5] ‘Certificate of exemption’

» term ‘certificate of exemption’ is defined in s 50 as meaning a certificate

! ion issued under s 54 by the Commissioner for Labour.
By virtue of s 60(6), any person who contravenes the provisiong of g emption 1ssued u

guilty of an offence and liable to a fine at level 5. Under s 60(1), any .06] ‘Employer’

who contravenes the provisions of s 51(2) is guilty of an offence and term ‘employer’ covers both the actual employer of an empioyge as well
a fine at level 3. Any person in breach of the provisions of the Emplo iumorized persons acting on behalf of such an employer._ In this reg?irtii
Agency Regulations because of failure to notify who is managing the man resource and other staff acting in a management é:iapaclfy Zr: Etg:afe:m
where the agency is owned by a company (reg 7) or failure to notify a g employers for the purposes of the Employment Oli rg a:f; Siould'bs had
of address (reg 9) is guilty of an offence and liable to g fine at semployer” is defined by reference to any Persgﬂéjipggg ( Cgap 1)6.8, which
Additional offences are imposed by the Employment Agency Regula the Interpretation and General Clausgs ':160 cated bodies. For dases
17 in respect of agencies which fail to notify the Commissioner the e fine: & person to include Zoll'g?r?t;li? 3;1131 [2.12[1-

the person appointed to manage, operate or assist in the management ~ommentary, see paras [2.10], [2.

employment agency. Schedule 8 of the Criminal Procedure Ordinance
221) currently provides for a fine of $10,000 and $50,000 respecti
level 3 and 5 offences. The offences created by s 60 are of strict liab
offences which may be committed without any requisite knowledge on
part of a person that an offence has been committed. See Attorney Gener
Ng Chung Hing [1991] HKLR 225, [1990] 2 HKC 389(HC); A
General v Demand Enterprises Ltd [1987] HKLR 195 (HC); Arr
General v China State Construction Engineering Corporation [1996] 1
33 and Gammon (Hong Kong) Ltd v Attorney General [1985] 2 PK¢:
[1985] AC 1 (PC). As the offences are created in respect of any person,
regard should be had to the definition of ‘person’ in the Interpretatio
General Clauses Ordinance (Cap 1) s 3, which includes ‘apy. public body
any body of persons, corporate or unincorporate’,

‘Employment agency’

; agency’ is defined widely in s 50 to include any person
%?hztzggraizpicgzgésf theyi‘)urpose of which is to obtain employrlnemrf(ilt'
r;my employee or to supply the labour of any employee to an fhmpbczl);;:né u
‘makes no difference whether or not the person who operatf]f e S
derives any pecuniary or other maten:.ﬂ advantage from either the tamp1 ymem
fféinployee. The provisions of the Ordinance do not apply to any emp I:)ty
%gency which is financially supported by the Hong Kong Government.

i{51.08] ‘Licence’

The term ‘licence’ is defined in s 50 as _mcaning a licence issued under s 52,
and ‘licensee’ is to be construed accordingly.

f51.09] ‘Operate, manage or assist in the management of an
employment agency’

i i hat amounts to
in which the courts have called upon to consider w -
ﬁ:};eiaa?: Snflanage or assist’, see Chen Ta Hoi and Ors v R [1986] HKLR 11889,
Rv Fung’; Sik Chung [1985] HKLR 387; Tam Wing Kwong and Ors v R [1918< ]
{2 HKLR 313; Lau Shun Dick & Ors v R [1991] 2 HKLR 245 and Chan Kai

Any person contravening this provision will be guilty of an offence. See pa & Ors v R [1992] 1 HKCLR 202.

[51.03]. [51.10] ‘Person’

i i i i d General Clauses
The term ‘person’ is defined in the Inte1:pretat10n an
Ordinance (gap 1) s 3 as including ‘any public body and any body of Il)grsons,
corporate or unincorporate’. For cases and commentary, see para [2.15].

[51.03] Section 51(2): Scope

This subsection prohibits the operation of an employment agency at a place
business which is different from the place of business specified in the lic
or exemption.

The Employment Agency Regulations (reg 9) requires that the Commission
be notified whenever an employment agency changes its place of busin

The licence must accompany the notification and must be forwarded not less
than 14 days before the date of the relocation. Failure to notify in accordan(}?;
with the regulations is an offence.

T
ilh
'
[51.04] ‘Business * if
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52. Application for and issue of licen(;es

(1) The Commissioner may issue a licence to opera;e an
employment agency to any person who applies therefor in
such manner as may be prescribed.
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In HKSAR v Penta-Ocean Construction Co Lid Magistracy Appeal No 94

2007, Court of First Instance, an employer was charged under ss 634 ,

72B(_1)(b) after the employee complained that his employment had |
termlnz{ted by reason that he had complained to the Labour Department
labour irregularities on the employer’s construction site. After a trial ﬁnt
14 days the magistrate dismissed the summons on the grounds that h ;s
the employee’s evidence wholly unreliable. The employer’s applicati:n

awarded costs under the provisions of the Costs in Criminal Cases Ordi e
.

was }'e:iected by the magistrate on the grounds that the employer had b :
suspicion on itself by not giving reasons for terminating the cmp}oymr:
the employee. The employer appealed the magistrate’s refusal. In allowi .
appeal, the Court of First Instance ruled that by reason that the emplo &
no legal duty to give reasons for the employee’s dismissal, the magistr);:é g

erred in law in relying on such circumstances in refusing to award costs i

[63A.05] Summary of offences relating to sections 31, 72A and 72B and

penalties
Section  Subject of section Offence Fine  Strict  Defence of e
undn_ar liability reasonable A
section (1) excuse?
31 Employer not to enter ~ 63A(1),(3) level 6 No Yes
contract unless he
believes he can pay
wages
72A Duty of public officers 63A(2) level 6 Yes No

not to disclose source
of complaint, etc
72B Emp}oymcnt not to be  63(a)?2) level 6 Yes No
terminated because
employee has given
evidence

1 Strict lLiability.
A strict liability offence is one which may be committed without any requi-site{'
knowledge on the part of an employer that an offence has been conunitt.éﬂi-
See Attorney General v Ng Chung Hing [1991] HKLR 225, [1990] 2 HK@
389 (HC); Attorney General v Demand Enterprises Ltd [1987] HKLR 195
(HC); Attorney General v Yip Man Cheong [1989] 2 HKLR 547; Aﬂatﬁ&)&"
General v China State Construction Engineering Corporation [199’6] 1 HKC

53 and Gammon (Hong Kong) Ltd v Atto G 61,
b, rney General [1985] 2 HKC 661,

1

?éi)B. Offences relating to sections 32 and 72(1)(a), (b) anﬂ

(1) Any person who contravenes section 32 or fails to compfy“
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with a requirement made by an officer under section
72(1)(a), (b) or (¢) commits an offence.

(2) Any person who wilfully or recklessly gives information

which is false in a material particular or withholds
information as to any of the matters in respect of which
information is required to be given under section 72(1)(b) or
(c) commits an offence.

(3) A person who commits an offence under this section is liable
to a fine at level 6 and to imprisonment for 1 year.
(Amended 103 of 1995 s 21)

(Added 31 of 1992 s 4)

T

[63B.011 Section 63B(1): Scope

Any.®érson who makes a deduction from wages contrary to s 32 or fails to
co-opzrate with a public officer under s 72 commits an offence. As the section
is worded, an offence may be committed even where a person is unaware that
the activities amount to an offence. In this sense, the provisions of s 63B(1)
may be considered to impose strict liability.

Under the provisions of s 63B, an offence is committed whenever any
‘person’ makes an unlawful deduction or fails to comply with the directions of
a public officer under s 72. As a result, persons acting contrary to s 320r72
will be liable irrespective of whether they are acting on behalf of an employer.

In Lam Yau Kuen v Easy (Hang Fung) Transportation Company Ltd & Anor
Civil Action No 1 of 2006, District Court, the question arose whether the
employer was entitled to withhold an employee’s wages in order to pay traffic
fines and to pay for the employee’s annual business registration fees. In
determining that the employer had no legal right to make such deductions the
court observed:

“On the 3rd question whether the Defendants were entitled to withhold the
Plaintiff’s wages for the costs related to traffic accidents and for the payment of
business registration fees, I think ss 32(1)(b) and 63B of the Employment
Ordinance (Cap 57), would provide the answers here. The simple answer to this
question is no and it might be a criminal offence to do so.”

[63B.02] Section 63B(2): Application

The provisions of s 72 laid down the circumstances in which a person may be
required to give information to the public authorities. An offence will be
committed where a person deliberately or recklessly gives information to a
public officer which is known to be false. An offence is also committed where
a person withholds relevant information which is required to be given. As the
subsection is worded, an offence will only be committed so long as an
employer can be proved by the prosecution to have a requisite degree of guilty
knowledge. In other words, an employer can only be convicted so long as the
failure to give, or the false information that was given, resulted from the
person acting wilfully and deliberately. A person, for example, who failed to
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pay through some oversight would not be guilty of an offence under th;
section. Even where an employer has deliberately not acted in aéc
with r:he requirements of s 72, the subsection offers a person an OppoTtunits
negative the offence if the person being prosecuted proves a defence th;:l :
was a reasonable excuse for not giving the information requested.

Example 1

Defence of reasonable excuse:
Labour Department officials visit the South Kowloon Dairy Farm E:
unexpectedly to examine the company’s employee records. The assistant :«“

manager refuses to hand over the records until the i
ersonnel man, ]
contacted. P 4ger can

Although the employee has committed an offence, a defence that she had acted
rfeasonable excuse may be open to her. Whether the refusal to hand over the staf
lists was reasonable, will be a question which the courts must decided with re ’
the_ particular circumstances of the case. In the above example, the fact t}i{i ‘
assistant manager was acting in good faith would in all likelihood persuade the
that the employee had made out the defence of ‘reasonable excuse’, e

Personal liability is imposed under s 64B where an employer who is a body
corporate commits an offence under s 64B with the consent, connivance ‘.'
neglect of any individual serving in a managerial capacity. As the tmﬁ&f
‘manager” and ‘secretary’ are not defined in the Employment Ordinance rﬁﬁ
fzourts will have a wide discretion to look to any person who is responsibi’e i
involved in the management of the offending company. Under the provisio; ‘
of s 64, no prosecution for an offence under s 64B may be comme ced
w1!;h9ut the written consent of the Commissioner for Labour. By virtue of the
Crmm ‘Proce.dure Ordinance (Cap 221) s 14B, the written consent of L.\ A
Comnu5519ner is not required in the event of the Attorney General's briqging;é
a prosecution in relation to the same or some other offence. 4
i

Personal liability is imposed under s 64B where an employer who'is a body
corp(_)rate, or a partnership, commits an offence under s 64B witl: the consm‘ﬁ;‘,‘
conmvance or neglect of any individual serving in a mapagetiai capacity. As
the ‘terms ‘manager’ and ‘secretary’ are not defined i the Emp]oym‘en;f
Ordinance, the courts will have a wide discretion to look to any person whé:

is responsible or involved in the management of the offending company or
partnership.

The term ‘employer’ covers both the actual employer of an as employee well
as authorized persons acting on behalf of such an employer. In this regard
human resource and other staff acting in a management capacity are regérﬁ
as employers for the purposes of the Employment Ordinance. As the term
‘employer’ is defined by reference to any person, special regard should be had
to the Interpretation and General Clauses Ordinance (Cap 1) s 3. For cases an
commentary, see paras [2.10], [2.14] and [2.15].

[63B.03] ‘Officer’

An ‘officer’ refers to a public officer. The term ‘public officer’ is defined m
the lnterpret'atlon and General Clauses Ordinance (Cap 1) s 3 as meaning any
person holding an office or emolument under the Government, whether such
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office is permanent or temporary. The term ‘person’ is defined in the
Interpretation and General Clauses Ordinance (Cap 1) s 3 as including ‘any
public body and any body of persons, corporate or unincorporate’. For cases
and commentary, see ‘employer’ in [2.15], above.

[63B.04] Summary of offences relating to sections 32 and 72(1)(a), (b)
and (c)

P
Section  Subject of Offence Penalties Strict ~ Other Section Defence
section under (1) liability s 64 s64B of
section 2) reasonable
excuse?
(3)
32 Restriction s 64B level 6 Yes Yes Yes No
on 1 year
deduction
from wages
72(a)k) Powers of s level 6  Yes Yes No No
officers 63B(1) 1 year
| 72(b)~(c) False s level 6 No Yes No No
information 63B(2) 1 year

(1) Penalties.

By virtue of s 101H of the Criminal Procedure Ordinance (Cap 221) both a
fine and imprisonment may be imposed cumulatively.

(2) Strict liability.

A strict liability offence is one which may be committed without any requisite
knowledge on the part of an employer that an offence has been committed.
See Attorney General v Ng Chung Hing [1991] HKLR 225, [1990] 2 HKC
389 (HC); Attorney General v Demand Enterprises Ltd [1987] HKLR 195
(HC); Attorney General v Yip Man Cheong [1989] 2 HKLR 547; Atiorney
General v China State Construction Engineering Corporation [1996] 1 HKC
53 and Gammon (Hong Kong) Ltd v Attorney General [1985] 2 HKC 661,
[1985] AC 1 (PC).

(3) Defence of reasonable excuse.

As the provisions of the subsection are worded, it will not be necessary for the
prosecution to prove that the person charged did not have a reasonable excuse
for doing or failing to do the activities with which that person is charged. As
a result, the presence or the absence of a reasonable excuse will not affect the
elements of the offence which must be proved by the prosecuting authorities.
See R v Yiu Chi Fung [1991] 1 HKPLR 167 and R v Nok Pang [1991] 1
HKPLR 357. Where it is proved that an employee has committed an offence
under the provisions of s 63C, an employer or person charged with an offence
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will still be able to avoid a conviction s

o long as a defence, amount;
rea.sonable excuse, can be made out by the person being chargedwlla't'm
which have considered what amounts to a reasonable excuse, see W -
v R [1977] HKLR 458; Chan Tak Fai v R [1978] HKLR 443; R v z:g

Ching [1986] HKLR 304; R v Ma Kui [1985] HKL .
Ors v R [1976] HKLR 1028, s N R

63C. Offences relating to time and payment of wages
Any employer vsfho wilfully and without reasonable exc
contravenes section 23, 24 or 25 commits an offence and
liable to a fine of $350,000 and to imprisonment for 3 years

(Added 31 of 1992 s 4. Amended 1 of 2006 ¢ 2,

[63C.01] Section 63C: Scope
An empl;)yfar who fajls' pay wages when they become due; or who fails to pay.
gn completion or termination of the employment contract, will be liable ¢ !
Cme ar'xd émpnsonment. As the section is worded, an offence will onl %

ommitted so long as an employer can be proved by the prosecution to l{a

Kf?];:l]]]VICtEd S0 llong as the non payment resulted from the employer ac
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the prosecution, to
outstanding. order the employer to pay the wages or any other sum

T f 2 it !
thl;ie If)c?rs:t}l;;n thrjegm‘dmg clnmmal p_roceedmgs against reluctant employers must
§: 10 criminal sanction can be invoked against an employer unless

he has failed to eff; i
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to pay the wages as soon as practicable. If however, the employer sits back and
does nothing, then he would be liable to criminal prosecution earliest by the
eighth day of November. Under the Ordinance he is under a duty to perform the
positive act of paying the wages due to his employee and unless payment is made,
and subject to the statutory defences available, he would be committing an
offence.

Let me assume further that by December the employer still has not paid up. If one
is to ask the question: since when had the employer been committing an offence
under s 23 or s 257 The answer to the question must be that it was from 8 October
onwards and thereafter until payment is made although the offence is completed
if payment is not made on the eighth day.

The offences before this court is not that the employer had allowed the time
prescribed for payment to pass without making payment but that the employer
had failed to perform a statutory obligation to pay the employee. This duty exists
from the time prescribed for payment until actual payment. The conclusion
reached by the learned magistrate was inconsistent with the spirit of the
legislation which is to provide a speedy remedy for the aggrieved employees to
reca el wages or other payments which they are entitled. If the 6-month period
dmiver s 26 of the Magistrate Ordinance is applicable to these sections, the purpose
cithe legislation would be defeated.”

I case of In the matter of an application for leave to appeal by Li Fung Ching
Catherine pursuant to section 32 of the Court of Appeal Ordinance (Cap 484).
In the matter of the decision of the Court of First Instance in the Magistracy
Appeal dated 16 December 2011, Magistracy Appeal No 662 of 2011, Court
of First Instance, a company director was fined after have been convicted of
failing to pay wages on time in accordance with ss 63C and 64B(1) of the
Employment Ordinance. The director subsequently sought leave to appeal to
the Court of Final Appeal on the grounds that the director’s appeal entailed a
question of law of great and general importance. The director sought leave in
respect of two grounds:

“(1)  Whether a person or a company who is making an honest and

genuine attempt in salvaging his or her business decided to
defer payment of wages to the employees would (amount) to a
reasonable excuse under section 63C of the Employment
Ordinance (Cap 57)?
Whether a dissenting director in a company’s board of
directors meeting who voted against the decision in deferring
payment of wages would (amount) to ‘consent, or connivance
of, or to be attributable to any neglect’ on her part within the
meaning of section 64B(1) of the Employment Ordinance
(Cap 57)7"

In rejecting the director’s application the court observed that it was persuaded
that the grounds of appeal involved question of law of great and general
importance.

In HKSAR v Li Fung Ching Catherine [2012] HKCU 1186Miscellaneous
Proceedings No 4 of 2012, the Court of Appeal rejected the director’s appeal
from the lower court’s refusal to grant leave to appeal to the Court of Final
Appeal.

In HKSAR v Kamfaith Industrial Ltd Magistracy Appeal No 580 of 2005,
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