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handled by dedicated economic contract arbitration institutions established by
the State Administration of Industry and Commerce at both the state and local
levels.”

Following the economic contract arbitration model, as new commercial
transactions were defined by legislation in the early 1980s, similar rules and reg-
ulations were promulgated to resolve various disputes. The sources of those
laws varied from the State Council, State Planning Commission, and State
Economic Commission to highly specialised agencies such as those responsible
for fishing, harbours, labour, and inspection of medical products. A number of
different types of arbitration organisation existed, each affiliated with a govern-
ment authority at various levels, and each specialising in the arbitration of dis-
putes arising in a particular field.

The main features of China’s domestic arbitration system prior to the prom-
ulgation of the Arbitration Law may be summarised as follows:

Lack of independence: the domestic arbitral institutions were attached to the
administrative organs of the government;

Lack of party autonomy: domestic arbitration institutions accepted arbitra-
tion applications based on administrative law and regulations rather than the
parties’ voluntary arbitration agreement;

* Arbitral award without binding force: the arbitral awards were not final and
could be appealed to the people’s courts.™

B. Foreign-related Arbitration

The foreign-related arbitration regime has its roots in the Protocol for General
Conditions of Delivery of Goods signed between China and the Soviet Unian in
April 1950, which provides that any dispute arising from a contract sheuid be
settled through arbitration. It further provides that where the respondent is a
Soviet enterprise or organisation, arbitration would be conducted in the Soviet
Union. On the other hand, if the respondent was a Chinese enterpaise or organ-
isation, arbitration would be undertaken in China. In orde: te implement such
an undertaking, it was necessary to establish a dedicated arbitral body to deal
with the international disputes, separate and distinct from those established
domestic arbitral bodies which were administrative in nature.®

Against this background, on 6 May 1954, the PRC Government Administration
Council (now the State Council) issued a decision*” to establish the FTAC (now
the CIETAC). The purpose of the FTAC was to facilitate arbitration of disputes

7 Art 2 of the Regulations on Economic Contract Arbitration of the PRC.

* See Jingzhou Tao, Arbitration Law and Practice in China, 2nd edn (The Hague, Kluwer Law
International, 2008) 4.

¥ See ibid.

* Decision of the Government Administration Council of the Central People’s Government
Concerning the Establishment of the Foreign Trade Arbitration Commission within CCPIT, issued
on 6 May 1954.
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that arose from contracts and transactions in foreign tr;.ldc, p;u'.ticu.larly dis-
putes between foreign firms, companies, or other economic organisations. T].]c
Decision clearly laid down the basic principles for foreign—rcl-ated. arbitration in
China, including: (i) arbitration shall be based on the arbitration agreement
between the parties; (i) the parties have the freedom to ci1905_r: the arbitrators;
and (iii) the award rendered by the arbitration institution is final and the peo-
ple’s court shall enforce it at the request of the concerned party. Before the
promulgation of the Arbitration Law, this Decision served as.the first de Fac.to
arbitration regulation in China, and enabled China’s imernatunm.l commcrcml
arbitration practice to start harmonising with international practice during the
beginning of the 1950s. ot

The real impetus for the development of foreign-related arbitration was the
movement of reform and opening up in the late 1970s. In july. 1979, the Sino-
Foreign Equity Joint Venture Law was promulgated to provide foreign m.vesto.rs
with a degree of certainty in the undertaking of commercial transactions in
China.*! Tliis law provided for the resolution of disputes between parties to a
joint veriture (JV) through mediation or arbitration if consultation b)" the board
failed. > Subsequently, the State Council promulgated the Regulation on [_hc
I lementation of the Sino-Foreign Equity Joint Venture Law in 1983,* which
Cnitains more detailed provisions with respect to dispute settlement. The

Regulation provided that

disputes arising over the interpretation or execution of the agreement, contract or
articles of association between the parties to the JV shall, if possible, be sertled
through friendly consultation or mediation. Disputes that cannor be settled through
these means may be settled through arbitration or courts.™

It further stipulated that

parties to a JV shall apply for arbitration in accordance with the re]‘evunr written
agreement. They may submit the dispute to the Foreign Economic and Tru.dc
Arbitration Commission of the CCPIT in accordance with its arbitration rules. With
mutual consent of the parties concerned, arbitration can also be conducted before an
arbitration institution in the country where the respondent party is located or through
one in a third country in accordance with the arbitration institutions’ rules.*

Similar provisions for the arbitration of disputes involving foreign elements
were adopted in subsequent laws and regulations. For instance, the Foreign-
related Economic Contract Law of the PRC of 1985 provided that parties may

I Adopred by the Second Session of the Standing Committee of the Fifth NPC on and effective
as of 8 July 1979. It was subsequently revised on and cffective from 15 March 2001.

2 Art 14 of the Sino-Foreign Joint Venture L_:J_w. -

% ysued by the Stare Council and became cffective on 20 Seprember 1983. It was revised on and
effective from 22 july 2001. ; i s e _ ‘

# Art 109 of the Regulation on the Implementation of the Sino-Foreign Equity Joint Venture
Law. _ ) — b _ .

# Art 110 of the Regulation on the Implementation of the Sino-Foreign Equity Joint Venture
Law.
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submit their dispute to a Chinese arbitration institution or any other arbitra-
tion institution for arbitration in accordance with the arbitration clause pro-
vided in the contract or a written arbitration agreement reached by the parties
afterwards.*

In March 1982, the Civil Procedure Law (for Trial Implementation) was
adopted by the Standing Committee of the NPC, which included a chapter spe-
cifically dealing with foreign-related arbitration. The Civil Procedure Law was
finally adopted in April 1991, by the NPC, to replace the Civil Procedure Law
(for Trial Implementation). Chapter 28 of the Civil Procedure Law 1991 con-
tains dedicated provisions pertaining to foreign-related arbitration. It clarifies
that the existence of an arbitration agreement excludes the jurisdiction of the
courts. Article 257 of the Civil Procedure Law 1991 provides that

in the case of a dispute arising from the foreign economic, trade, transport or mari-
time activities of China, if the parties have had an arbitration clause in the contract
concerned or have subsequently reached a written arbitration agreement stipulating
the submission of the dispute for arbitration to foreign-related arbitration institution,
or to any other arbitral body, they may not bring an action in a People’s Court. If the
parties have not had an arbitration clause in the contract concerned or have nor subse-
quently reached a written arbitration agreement, they may bring an action in a
People’s Court.

1.3.2 After the Implementation of the Arbitration Law

The Arbitration Law was adopted at the 9th Session of the Standing Committee
of the eighth NPC of the PRC on 31 August 1994 and came into force @,
1 September 1995. The Arbitration Law represents a historical milestone in tie
development of arbitration in China. The driving force behind the birth of
the Arbitration Law was the desire to diminish administrative interference in the
domestic arbitration system, and the attempt to create a new nationwide arbi-
tration system in China.¥

The Arbitration Law sets the basic principles for the development of arbitra-
tion. These principles lay the foundations for the development of arbitration in
China in conformity with transnational standards:

* Party autonomy (dang shi ren yi si zi zhi): the parties’ submission to arbitration
shall be made ‘on the basis of both parties’ free will and an arbitration agree-
ment reached between them’;* the parties are free to agree to arbitration, to

choose the arbitration institution,” and to appoint arbitrators;"

* Art 37 of the Foreign-relared Economic Contract Law.

V7 See Daniel R Fung and Shengchang Wang (eds), Arbitration in China: A Practical Guide, vol 1
(Hong Kong, Sweet & Maxwell Asia, 2004) 14.

*# Art 4 of the Arbitration Law.

* Art 6 of the Arbitration Law.

' Are 31 of the Arbitration Law.
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Courts have no jurisdiction when there is a valid arbitratio_r} agl’t‘el“ﬂcllt (buf)
cai huo shen): the people’s court shall not accept the case 1t. there is an ;\rb?l
tration agreement between the parties, unless the ;.1r1ntr;mon agreement is
null and void.”* Under this principle, where the Partles have reached an ‘cll‘bi‘~
rration agreement before or after the disputes arise, they are bound to submit
the dispute to arbitration, and not to the pe'()plejs court; . =

Independence of arbitration (du li zhong cai): L']‘ll‘.-f pnr.1c1p!c r<_tl'er.~.; to tl?e ullluf-
pendence of arbitration institutions, namely, arbitration institutions sha lac
independent from administrative orgnns;.thcre shall be uo‘sgbord.matc re a‘-
tionships between the arbitration institutions and [hf administrative organs,
or berween the different arbitration institutions; and* i

« Arbitral awards are final (yi cai zhong ju): the court or other arbitration 1115r1;
ru{idns shall not accept a case where the arbitral award has been.rendercd. :
This is in contrast with the old system of ‘yi cai liang shen’, which allowed
parties the right to appeal after the arbitral award was made.

As a significant step forward, the Arbitration Law ;1159 .requi.rcs the reorganisa-
tion of former domestic arbitration bodies under ;1dmmistmvtlve.organs, and the
establishment of a significant number of new ;lrbitram.m institutions all over
42 country. These new arbitration institutions are to be ‘mde.pe‘ndcn.t of ndmu?-
~trative bodies having no subordinate relationship with administrative authori-
ties’* The Notice of the General Office of the State Council qf 1996 cmpowc_rcd
domestic arbitration institutions to handle domestic arbitrations as Wl.;{l as for-
eign-related arbitrations that the parties submit to them b)./ agreement. .()n -thc
other hand, in response to the competition from domestic a‘rl.g_ltmn‘(’)n‘ institu-
tions, the CIETAC Arbitration Rules of 2000 cxtenfit‘d the CIETAC’s jurisdic-
tion to purely domestic disputes that parties Sl:lbl]llt to by agreement. In fnut,
domestic cases have become a substantial part of CIETAC’s cas_clo;?d. Thcretorf:,
it makes little sense today for arbitral institutions to be classihed. into domestic
arbitration institutions or foreign-related arbitration instimnoust as every
Chinese arbitration institution can accept both domestic and foreign-related
arbitration cases, subject only to the parties’ agreement.

1.4 TYPES OF ARBITRATION IN CHINA
1.4.1 Classification of Arbitration in the Arbitration Law and Civil Procedure Law

Generally, there are three types of arbitration in China: domestic arbitr ation’,
. 5 of : A 21 o .
‘foreign-related arbitration’ and ‘foreign arbitration’. Chapter VII of the

St Art S of the Arbitration Law.

2 Art 14 of the Arbitration Law.

Art Y of the Arbirration Law.

# Art 14 of the Arbitration Law.

% Notice of State Council No 22, as of 6 Junc 1996.
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been made art that place’. The effect of this provision is to emphasise that the
final making of the award constitutes a legal act. In other words, the arbitra]
proceedings need not be carried out at the place designated as the legal seat of
arbitration, and the making of the award may be completed through delibera-
tions held at various places, by telephone or correspondence. In addition, the
award does not have to be signed by the arbitrators physically gathering ar the
same place.™

In England, in Peruana,” Lord Justice Kerr of the Court of Appeal empha-
sises the distinction between the legal localisation of an arbitration on the one
hand and the appropriate or convenient geographical locality for arbitration
hearings on the other hand. The Peruana decision further states that the legal
seat of arbitration remains the same even if the physical place changes from
time to time, unless the parties agree to change it. Section 3 of the English
Arbitration Act 1996 expressly states that the seat in the meaning of the Actisa
legal, juridical connection.

The Swiss Supreme Court has also stressed the legal nature of the place or
seat and its distinction from the physical hearing of arbitration:

By choosing a Swiss legal domicile for the arbicral tribunal, the parties manifestly

intended to submit their dispute to Swiss arbitration law, not to provide for an exclu-

sive location for meetings among arbitrators at the place of arbitration . . . [T]he

determination of a given place of arbitration is of significance to the extent that the

award is deemed to be rendered at such place. It is irrelevant that a hearing was effec-
tively held or that the award was effectively issued there.”

The legal nature of the seat of arbitration is also recognised in most majol
arbitration rules. These rules confirm the parties’ freedom to choose the plate
of arbitration and the possibility of holding meetings and hearings elsewhere.”

In China, however, the concept of the seat of arbitration is neither defined in
the Arbitration Law nor the Civil Procedure Law. Instead of refeiring to the
‘seat of arbitration’ when classifying the different categories of avra rds, the Civil
Procedure Law distinguishes the different regimes for enforlenient of awards
based on the nature of arbitration institutions. These diffeent regimes include,
‘an arbitration institution established according to the (Chinese) law’;*

7% an
award made by ‘the foreign-related arbitration institution of the PRC’;” and an

" Explanatory Note by the UNCITRAL Secretariat on the 1985 Model Law on International
Commercial Arbitration as amended in 2006, para 40.

"' Naviera Amazonica Peruana SA v Comparia Internacional de Seguros del Peru (1988) 1 Lioyd’s
Rep 116.

** Bundesgericht, | Zivilabteilung, T AG v H Company (Swiss Supreme Court, 24 March 1997),
15 ASA Bulletin 2 (1997) 329-30.

™ For instance, Art 18 of the ICC Rules (2012); Art 16 of the London Court of Internarional
Arbitration Rules; Arr 13 of the International Dispute Resolution Procedures Rules of the AAA
(2009); Art 18 of the Singapore Arbirration Rules; Art 1(3) of the Rules of Arbitration and
Conciliation of the International Arbitral Centre of the Federal Economic Chamber Vienna; Arr 22
of the Rules of the Netherlands Arbitration Institute.

 Art 237 of the Civil Procedure Law 2012.

7 Art 274 of the Civil Procedure Law 2012.
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award made by ‘a foreign arbitration insrituti.o_n’.?f The Alack of.r.ecoglrlﬁtf()nl.c)r
;he concept of seat, and the ambiguous .class] hca.non of awleds .m ‘(.una,h‘m's‘
caused much confusion in judicial practice. l.*or instance, Clnnfisc wfurt?b. af‘i
encountered great difficulty in the recognition and. enforcemttnt ? : §1w1t1a
awards rendered by foreign arbitration ins.tltutlons with the seat in (i m;a.u.

The Law of the People’s Republic of China on the Laws Apphcab!cbt(l) c-)u‘_]gnt-_
related Civil Relation (Conflict of Laws 2011) ™ mnkcs. reference to ‘t 1{3.:’e’at. o)
arbitration’. Unfortunately, it connects the lglw a]lwplu"ubl‘c to th?‘?rj_ltr‘:;,]m:‘
agreement with either ‘the place where the arbltra.tlo!n 1ns.ritut1(;n. “llh logatf: ‘od
‘the seat of arbitration’ in the absence of the pf‘tl'.tl.CS choice, wnu; ms Lffu::sen
further confusion.” One positive step is the deﬁnnwm of the seat of :111 1t1.rf1r10f
under the CIETAC Rules 2012, which disringulshcs.the concept of the lscat c‘)l
arbitration with the place of oral hearing® andAproyldcs. tha.h‘tl the arb1tra- aw.a-[c.
shall be deemed as being made at the place o? arbntrzfon. It Tlso ‘reg.(.)g,lfltsc.;
the parties’ freedom to choose the. place of arb_1trat1?n._ 5 W!lcrelt ?Zparn;::t;age
not agreec on the seat of arbitration, Fhe previous (.JH?TAC,R? L:, Zﬂm digi
the ciry ‘where the CIETAC (or any of its sub-comnussmnf) Es ()L‘at::d, 11.:.1d l)lr“t
place tiside mainland China. The 2012 Ru‘]cs now al]ciw (AIB_‘FAC t(:‘- f:ul? lr) :
‘e ceat shall be a city other than the location (_)t t!.]C (71ET_-\(,. Whlk..h LO%I. d ea
ety outside mainland China.” However, ﬂliS‘ msntunqml rule, I)le]gi-t.f?-llfrllg-
tual in nature, has not yet caused the legislation or attitude of Fhe judiciary to
change on this issue. In judicial practice, th.e loc.-anon of the arblti’atl(illlzlfjlstlt%ll
tion, rather than the seat of arbitration, is still considered to be relevant i
determining the nationality of the arbitral award.”

1.4.3 Dual System in the Current Legal Regime

Despite the elimination of the historical r;]a'ssiﬁcatiou. of %ion].esrl.c al}d t‘or’;
eign-related arbitration based on the ;1'url1or1ry of arb.ltra_‘tch)n l[ll:,’t%[t;no?b;h;
dual system is maintained for arbitration %'ond.uctc_d in (,hm-a- )As.t: ot =
nature of the dispute. Foreign-related arbitration is less strictly Lontrohﬁ, :
than domestic arbitration. The distinction between the two systems has

** Art 283 of the Civil Procedure Law 2012.

7 Seech 2,5 2.2,2-C below. ) ) ‘ L -

i /\d:pm.l at the 17th Session of the Standing Committee of the 11th NPC on 28 October 2010,
and effective from 1 April 2011. _— i

i f\rrL 18 provides rlI:ar ‘the partics may by agreement choose the law applicable to (§1}|r ar hl{u

: s 3 L e S o

tion agreement. Absent any choice by the parties, the law of the place where the arbicration institu
tion locates or the law of the seat of arbitration shall be applied’.

" Arts 7 and 34 of the CIETAC Rules 2012.

8 Art 7(3) of the CIETAC Rules 2012,

52 Art 7(1) of the CIETAC Rules 2012,

8 Art7(2) of the CIETAC Rules 2012, . byt

4 1"Xi'-m(g)W;1n. vice president of the SPC, speech at the 50th anniversary of the New York
Convention in Beijing, 2008,
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arbitration agreement is independent from the validity of the main contrace,
This principle is generally referred to as the ‘separability’,* ‘severability’’ op
‘autonomy’ of the arbitration agreement.

2.1.1 Transnational Standards

The principle of severability has now been widely recognised in national legal
systems and is also expressly provided for under the Model Law.

In France, this principle has long been established. In the 1963 Gosset deci-
sion, the Cour de cassation held thar:

in international arbitration, the arbitration agreement, whether concluded separately
or included in the contracr to which it relates, shall, save in exceptional circumstances

-» have full Jegal auronomy and shall not be affected by the fact that the aforemen-
tioned contracr may be invalid”

Subsequently, the principle has been consistently reaffirmed by the French
courts," but the courts have abandoned the reservation regarding ‘exceptional
circumstances’, which had never been applied in practice.

In Switzerland, the severability of the arbitration agreement is also expressly set
outin the Swiss PIL 1987, which provides that ‘the validity of an arbitration agree-
ment cannot be contested on the ground that the main contract may not be valid’*

The most significant development in the principle of severability of the arbi-
tration agreement came in 1985, with the adoption of the Model Law. Article
16(1) of the Model Law provides that

an arbitration clause which forms part of a contract shall be treated as an agreem=nt
independent of the other terms of the contract. A decision by arbitral tribunal <hiy the

Academy of International Law (1989), vol 217, part V; Gaillard and Savage, Fou-hara Gaillard
Goldman on International Commercial Arbitration, 198-214; Pierre Mayer, > The Limits of
Severability of the Arbitration Clause’ in Albert Jan van den Berg (ed), ICCA.C ngress Series no 9
(The Hague, Kluwer Law International, 1999) 261-67.

* See Nigel Blackaby et al, Redfern and Hunter on International Arbitrstion, Sth edn (Oxford,
Oxford University Press, 2009) 117-21.

¥ Mayer, “The Limits of Severability of the Arbitration Clause’, 261-67.

* See Gaillard and Savage, Fouchard Gaillard Goldman on International Commercial Arbitration,
198-217.

" Cour de cassation, 1 civil chamber, 7 May 1963, Gosset: Juris-Classeur périodique (La semaine
juridique) 1963 11 13405, and Bertold Goldman’s note; Journal du droit international (Clunet)
(1964) 82, and Jean-Denis Bredin’s note; Revue critique de droit international privé (1963) 615, and
Henry Morulsky’s nate; Recueil Dalloz (1963) 545, and Jean Robert’s note.

¥ See Cour de cassation, 1 civil chamber, 18 May 1971, Impex (first decision): Journal du droit
international (Clunet) (1972) 62, and Bruno Oppetit’s note; Revue de Parbitrage (1972) 2, and
Philippe Kahn’s note; Cour de cassation, 1 civil chamber, 4 July 1972, Hechy: Journal du droit inter-
national (Clunet) (1972) 843, and Bruno Oppetit’s note; Repue critique de droit international prive
(1974) 89, and Patrice Level’s note; Revue de larbitrage (1974) 89; Cour de cassation, 1 civil cham-
ber, 14 December 1983, Epoux Convert v Droga: Revue de Parbitrage (1984) 483, and Marice-Claire
Rondeau-Rivier’s note.

¥ Art 178(3) of the Swiss PIL 1987.
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tract is null and void shall not entail ipso jure the invalidity of the arbitration

contrac 2
clause.

The wording was maintained in the amendments adopted in 2006. A n;/;n ljlul
itrati cgislati as e Mode
f jurisdictions have implemented arbitration legislation based on riud

o i ) . ~ . N ) 2 ' i :

L v]v As a result, the principle of severability has become widely accepte -
Bt e i inci s also ac ledged in Englan
‘In line with this trend, this principle was also acknowledged in Eng l~|!

ili 7 severabil-
despite its longstanding hostility to the rule. In Harbour v Kansa, thle seiv.
: l recognised. ' ‘ is case

ity of an arbitration agreement was fully recognised.'" Subsequently, th l

l § - . - 2 = e Scr

| ):pv was codified in the English Arbitration Act 1996, which has expressly

a 5 i

forth the principle of severability:

‘ 5 arties, an arbitration agreement which forms or was
Unless otherwise agreed by the parties, an arbitration ag : Ul
intended to form part of another agreement (whether or not in writing) sh .
mn o 2 = : . . i i
egarded as invalid, non-existent or ineffective because that other agreement is invalid,
rcge o 3 \ 4 ’ - ‘ = ; 5,
or did not come into existence or has become ineffective, and it shall for that purpose
Q

fefrt 11
be treated az a distinct agreement.
iti e principle of severability, it can now

Giver: the transnational recognition of the principle of severability, it ¢

i 5.t ation: f international commercial
be cousidered as ‘a true transnational rule o

* 12

arbicration’.

2.1.2 Law and Practice in China

In China, the Arbitration Law recognises the principle of St:vt:‘l‘a‘blllltyl of t}:t:
arbitration agreement. In practice, however, the core of.the.[n}rmrup ( 1.351»‘:1“]
always been fully appreciated by the courts at all ]evc!s. n d‘lflc.rc;'][ l.'eg(;o .;, "
China. Some courts interpreted theprinclpl‘e of severablllry' with T ‘I]TIIEC fs;fpa
(A). Some courts wrongly applied the principle as rcqmr;l?g‘-t. he ;:iﬁ?of »
separate acceptance of the arbitration agreement in case o a;m%n)n_ Lb't.adon
main contract, and had wrongly denied the binding effect of the arbitr

clause on the transferee (B).

A. Application of the Autonomy of the Arbitration Agreement with a Limited
Scope

- ‘ rmEmey
Prior to the promulgation of the Arbitration Law 1988, the Shanghai HI C luh}
in China National Technical v Swiss Industrial® that as the comm.cr was found
to be void ab initio due to fraud, the arbitration clause was also void.

‘ ‘ e (1992),
" Harbour Assurance Co (UK) Ltd v Kansa General International Insurance Co Ltd (1992)

1 Lloyd’s Rep 81.
Secti f the Englis itration Act 1996
! Section 7 of the English Arbitration Act : o 4 By
. ‘:t Blessing, ‘Globalization (and Harmonization?) of Arbitration’, h.‘:)h4, Gaillard
See SSIng, #: ! A o 5
Savage, Fouchard Gaillard Goldman on International (.mnme‘n 1al .\rbft:.{lfrl}il I o] e
T ‘(“}lm 1 National Technical v Swiss Industrial Resources Company Incorporated, rej
Shing i

Selected Cases of the SPC (1989) No 1, 26-27.
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is considering an end to the practice of appointing CIETAC staff as arbitratorg
completely in the near future, so as to bring CIETAC arbitration into further
compliance with transnational standards.®
Concerns have also been raised about the appearance of imbalance in the
arbitral tribunal. Unlike the ICC Rules, the CIETAC Rules do not exclude a per-
son from the nationality of a party from being confirmed or appointed as the
sole arbitrator or the chairman of the arbitral tribunal. Previous versions of the
CIETAC Rules provided for the default power of the CIETAC Chairman to
appoint the chairman of the arbitral tribunal if no agreement was reached by
the parties. This default power has raised concerns because, as Mr Tao Jingzhoy
observed, ‘the Chairman usually, with very few exceptions, appoints Chinese
nationals as [the] presiding arbitrator’.® As a matter of fact, only a small por-
tion of foreign arbitrators on the panel have actually served as arbitrators in
CIETAC proceedings. In 2006, for instance, foreign panelists were appointed to
sit as arbitrators in only about 10 per cent of the CIETACs foreign-related cas-
es.” If the Chinese party has already appointed a Chinese national (which is
usually the case), there will be two Chinese arbitrators sitting on the panel. The
fact that two of the three arbitrators share the same cultural, linguistic and legal
background as one of the disputing parties may create an appearance of imbal-
ance in the arbitral tribunal.

The main reason for the CIETAC reluctance to appoint foreign arbitrators is
the financial restraines, as the remuneration is often too low for foreign arbitra-
tors.” Some arbitrators accept the CIETAC’s appointment in order to keep abreast
of recent developments in Chinese arbitration. However, other foreign nationals
nominated by the Chairman of CIETAC are known to have declined appoint-
ments due to the level of compensation. To deal with the difficulty, Mr Yu Jianlang
detailed current practice in terms of appointment of foreign arbitrators:

For appointment of a non-Chinese arbitrator or tribunal chair (presiding aibitrator),
the Secretariat collects from parties an additional amount defined as ‘actual expense’,
usually ranging from US$ 6,000 to US$ 12,000 according to the geeziaphical location
of the foreign arbitrator being appointed. The “actual expense’ y
foreign arbitrator as in a lump sum to cover both his or her remen
expenses (travel and lodging) for attending the oral hearing(s).5

it be paid to the
eration and actual

This practice does not appear to be a perfect solution. It means that the party
nominating a foreign arbitrator must pay an extra fee in advance (although these
fees will be considered in the allocation of costs in the final award). The require-
ment of such an advance may be a disincentive for parties to nominate a foreign
arbitrator. More importantly, the different treatment may put the foreign arbitra-
tor’s impartiality into question, knowing that the party appointing him has paid
64
65

Moser and Yu, ‘CIETAC and its Work — An Interview with Vice Chairman Yu Jianlong’, 564.
Tao, Arbitration Law and Practice in China, 123.

Yu, “The Arbitrators® Mandate: Private Judge, Service-Provider or Both?, 561,
An interview with a CIETAC official at the CIETAC, in Beijing, on 27 March 2007.
Moser and Yu, ‘CIETAC and its Work — An Interview with Vice Chairman Yu Jianlong’, 559-60.

66
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4 fees for the appointment.” Eventually, the fee schcdu!e of [h-e CI‘ETA-\F.
L b adjusted to conform to transnational standards, in 01‘(](:31- to atract
iy b?'d ]'L ‘bitrators to serve on its panels. In light of the crirlulams, th.e
o forcl:lgilil‘:: roved its appointment procedure concerning the presiding arbi-
CIETAC }f‘its R[:ilcs of 2003, by allowing each party to recommend one to three
E 51“‘"‘-' s candidates for the presiding arbitrator. Where there is on!y one
e L‘ ; he lists, such candidate will act as the presiding ;1rbm.“;1ror
. cal‘]dld:il rlc 'mll r 1:1 lth; Where there is more than one common candidate
. ?Ptlfotlllf(“lzi;1111:‘[1‘ of th.e CIETAC will choose a presiding arbitrator from
:::1:11; ;;’ulommon candidates based on the speciﬁg nature (%‘“Ehc. Ll;l:sff '0(1/1:@::"111:_)
; 1 candidate is listed, the Chairman of the ClE’l AC_\M make an app i
Lomn}m m outside of the lists of recommended arbitrators.” This 110&1?] approach
?slfrl:ttc'nr:t)ed to limit the CIETAC’s role in thc.s appoin.tr.m;:nt of the Prlill(:'i,;l(l;g’ arl:;(tjr;xn
tor, which is expected to ‘help deflect persistent criticisms thar (1 , ..k” L.:bun,ll
the,sclcction of the Chairman under the 2009 Rules allgwcd it to “stac b i‘“
membershipin favour of Chinese nationals’. :' Anothcr 1mprovc{n.ent.»\f\mshikth s
Article=28of the CIETAC Rules 2012, w}uch <.iescr1bes the L.I'][ﬁ-i'lﬂ.wl s
Chaiemian of CIETAC may take into consldcraﬂon when a'ppum:mg alr j] . :dt .
n {tif: absence of party agreement. In addition to the ;1pphcal1|e\ ;1w?dt 1:3&}0 o
arbitration, language of the arbitratkinn (and any (zrgfr Lf[;ul.rrl(;::h(:i;s: (i:“;he S
; “hairman can also take into account the ‘na alities of i
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4.1 TRANSNATIONAL STANDARDS

International enforceability conferred on arbitral awards by national legal
systems would be inconceivable without some form of guarantee that state
courts may review the award if a party has a good reason to be aggrieved by the
arbitration and the way in which the award was rendered. This guarantee
inspires the confidence of the parties in the arbitration process.

Generally, if dissatisfied with an award and unwilling to accept its effect vol-
untarily, an unsuccessful party may (i) challenge the award in the courts of the
place where the award was made; and/or (ii) wait until the successful party initi-
ates enforcement proceedings before a court, at which stage it can seek to resist
enforcement. To put it in other terms, the judicial review of awards occurs both
at the seat of arbitration (where, as a general rule, actions to set aside will take

place) (section 4.1.2); and in all countries where enforcement of the award may
be sought (section 4.1.1).

4.1.1 Recognition and Enforcement of Arbitral Awards

The effect of the international conventions has been to secure a considerable
degree of uniformity in the recognition and enforcement of awards around the
world.* The New York Convention was the result of an international effort to
make arbitration a more efficient means of resolving international disputes. It
facilitates and safeguards the enforcement of arbitration agreements and arbi-
tral awards, and in doing so it serves international trade and commerce. Since
the New York Convention became available for ratification in 1958, 146 nation:
have ratified or acceded to it.* The New York Convention significantly simpliiics
the enforcement of foreign awards and harmonises national rules ‘for the
enforcement of foreign awards.® It is thus considered as ‘the most successful
international instrument in the field of arbitration, and perhaps cruld lay down
the most effective instance of international legislation in the ¢ntire history of
commercial law’.” Thanks to the publication of the ICCA Yearbook Commercial
Arbitration since 1976, an effective worldwide system of reporting cases apply-
ing the Convention has contributed to the application of the New York
Convention in an ‘increasingly unified and harmonized fashion’.® On 3 July
2012, the UNCITRAL announced the launch of an online platform which
supplements the forthcoming Guide on the New York Convention. Professor

* Hunter ct al, Redfern and Hunter on International Arbitration, para 11.36.

¥ For a list of signarories to the New York Convention, see www.uncitral.org/uncitral/en/unci-
tral_texts/arbitration/NYConvention_status.html.

¢ Lew, Mistelis and Kroll, Comparative International Commercial Arbitration, para 26-21.

7 Michael Mustill, ‘Arbitration: History and Background® (1989) 6 Journal of International
Arbitration 2, 49.

# [CCA, ICCA’s Guide to the Interpretation of the 1958 New York Convention: A Handbook for
Judges, 6.
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A. Grounds which Must be Raised by the Party Resisting Recognition or
Enforcement

a. Incapacity or Invalid Arbitration Agreement
(Article V(1)(a) of the New York Convention)

Article V(1)(a) of the New York Convention provides that:

the parties to the agreement were, according to the law applicable to them,

some incapacity, or the said agreement is not valid under the law to which the
have subjected it or, f

the award was made.

under

parties
ailing any indication thereon, under the law of the country where

This provision allows refusal of recognition and enforcement on the grounds
that the arbitration agreement on which the award is based is invalid, whether as

a result of the incapacity of a party or because circumstances such as mistake or
duress invalidate the consent to arbitrate.

b. No Proper Notice of Appointment of Arbitrator or of the Proceedings;
Lack of Due Process (Article V(1)(b) of the New York Convention)

Article V(1)(b) of the New York Convention allows recognition or enforcement
to be refused if it is established that:

[tlhe party against whom the award is invoked was not given proper notice of the

appointment of the arbitraror or of the arbitration proceedings or was otherwise una-
ble to present his case,

This ground is directed at ensuring that the arbitration itself is properly con-
ducted, with proper notice to the parties and procedural fairness. It requiresthe
arbitrator to conduct the arbitration in such a manner that each party bas o fair
opportunity to present its case. It is often taken into account by the arbivrator in
decisions with respect to the production and admission of eviden<e; the sched-
uling of hearings and the time allowed for direct and Cross-exatiii
nesses. In general, the arbitrators have broad discretion

conduct proceedings, and this defence has been narrowly ¢

auion of wit-
as o how they may
onstrued.

c. Ultra Vires (Article V(1)(c) of the New York Convention)

Under Article V(1)(c) of the New York Convention, recognition or enforcement
of an arbitral award may be refused if it is established that:

[cThe award deals with a difference not contemplared by or not falling within the terms
of the submission to arbitration, or it contains decisions on matters beyond the scope
of the submission to arbitration, provided that, if the decisions on matters submitted
to arbitration can be separated from those not so submitted, that part of the

which contains decisions on matters submitted to
enforced.

award
arbitration may be recognised and

Transnational Standards 75

" istence of the arbitration
What is at issue under tl"lihi groulﬁd 1;‘. :I(I)Liut::f]»fji:;:i;tti:n[l:]j o
agreement s [hf;[Scﬁp:r:isi;;ti:l;\l,'tr(ivo situations in which this grgund may
s the ciltip}lt'f- 'fwl“:slu'bir;arors exceed the scope of a valid ;1rbitrat.10n agrec-
be invoked. Pllj.St‘ l ; “L-lw-trd relating to differences beyond the &r}lblt of such
ment — rendel}lllfﬂ. lexn;el;r may be refused for want of ilH'iSdi‘f“U"' Second,
agreement _,f!'l ?rtt;_s act within the scope of the valid arbitration agreement
should the ar ?'l.tr.L‘E()lmorlit by dealing with claims that the pﬂrti_cs have 1‘101: sub-’
g ijceefl\mr:l:niz)rccmim‘ may be refused for tmnsgressicmlot tll;e M]bltrim;::
mitted to them, Aoore the principle that the arbitral tribunal only as
man.dﬂ.m'l.‘;l._‘,ns g:(ilj:;_{{;L:llx:bit:st:::: L:ll;li]til}u parties have agreed to s'ub}nilt to it
= Ili“SdlL'tlm'l z ':L\X/hcn it is alleged that the tribunal exceeded its ]unsd;cm.m
for dm‘rml‘na[f?ﬂ.hur not in others, the courts have discretion to grant Pﬂ”}ﬂ]
. l.CSPE:Lt't?’1 award. In such a situation, even if partial excess of ;ul.th(njlty
enforc@lgel:;‘: ;;lii‘t-()f‘{hé award that concerns matters submitted to arbitration
is proved, tha C

: el 15
may be saved a nd enforced.

in Acc e wi bitration
jti rib ) e not in Accordance with Ar
d. Composition of Tribunal or Proif)(jm;/“)(d) e Sttt
he Rele aw (Article :
Agreerment or the Re levant Law ( c

~ LA v e '[' rc fOrL ment
tltl‘Lle V( I)(Li) Of fllC NCW YOIk C()Ilvﬂlltl()ll A”OWb ILLOgnl ion o n
‘ - .
to be !Cfuscd lf .lt iS (S bfﬂbllshﬂd t]lat.

i rbitr: e /as not in accord-
he composition of the arbitral tribunal or the arbitral procedure wa e L
S 3 o b e 1 s Dl o as n 3
2 with the agreement of the parties, or, failing such ngu:n;c_nr, was
ance ; i e
with the law of the country where the arbitration took plac
ance

This ground provides two types of potf:ntial vi0~l;1.ti]nns, ‘c-ocﬁi:;rnmg (i) the
composition of the arbitral tribunal; a.nd (i1) .tl?e arb.lftl‘a )};zct)ucis dcin.ived s

The first option of Article V(1)(d) is :}ppllgab(l]t:‘ 1 {1d}b zu oL
right to appoint an arbitrator or to hﬂ‘.\Fﬁ :rs case decic cC.ISyeS g
whose composition reflects the parues ;1Vgreemc'n‘t.l ] .1; Pl o
refuses to appoint an arbitrator and the arbitrator is t{;a;; p‘Ed s B
or where arbitrators are successfully chal‘]enged 111‘]1 I'Ll.;. i;blel_lw e ne
with the applicable rules chosen by the parties and the applic aw,

: 1]
succeed under this ground.

bvy, ‘T f the Arbitrators’ Authority:
ilveirs nt Lévy, ‘Transgression of t ‘ s’ ‘
5 Mercedeh Azeredo da Silveira and Laurent 2 ire ; bits i )
i j Mercedeh AF':I? !:I):w York Convention® in Emmanuel L.alllurd_ and IJ(““TAM-}i:’, i (Y(mé
?r?dt V(a)it)‘f] 'i;bitr'rrir)pr Agreements and International Arbitral Awards:
inforcement of / ‘ Agre :
Convention in Practice (London, Camceron M.ay\ f?:j):)jﬁ-:;.New e bl s
s Gui erpretation o 93 i " o
M [CCA, ICCA’s Guide to the Interpreta ve 195¢ o sk A e
Judd [(‘(‘;,%\1{{- b r: B von Mechren, ‘Enforcement of Foreign Arbitral Awards in
Judges, 93; Robe Mchren, 1 o | : -
s i”}”””‘”“”“” A"b"""m‘:'ﬁ"”“ R""“’}‘;:‘;_;‘J:};whd Arbitration, para 11.79; ICCA, ICCA's
b .t et al, Redfern and Hunter on luternd ; Jo T
.lHun"’Lr ;(;r}iwl;.’fion of the 1958 New York Convention: A Humibuc’ﬂ\ :'.Jc;"j. j\éffm,,,dbook o
Gl:f{ T(r’z‘;\)el'éz('i“ Guide to the Interpretation of the 1958 New York Convention: /
G EA, JAS G ;

Judges, 95.




140 Arb-Med

In case arbitrators take the initiative to order such a meeting to discuss possibilities of

a settlement it seems to me that it is not excluded that arbitrators would invire the par-
ties to use one of the available means of ADR to settle their dispute. Such an invira-
tion is not ourside the mission of the arbitrarors.
the interest of the parties. Why should arbitrarors
use one of the available means of ADR

Arbitration is a service industry ip
not suggest, in appropriate cases, g

Furthermore, the arbitrator does not formulate his or her decision in one
instant; rather, he or she forms a view gradually during the arbitration Process
The views formed by the arbitrator are provisional and evolve as the proceed:
ings advance. “Why should the arbitrator leave the parties in the dark about
this evolution and surprise them at the end with his award?” Engaging in set-
tlement discussions may allow the arbitrator, before rendering a final decision
to discuss the case with the parties or at least identify to the parties the puim;
on which the arbitrator has difficulties in accepting the parties’ positions
Practice has shown that the approach is welcomed even by counsel and arbitra:

tors frum.a cultural background where such discussions are not admitted or
practised.?

B. Free Will and Voluntariness of the Parties

Another justification for the arbitrators to facilitate settlement is based on the
parties’ freedom of choice.’ Party autonomy is the essence of arbitration. If the
parties want the arbitrators to carry out a conciliatory role, to use caucus in
mediation, or to put their arbitration hats back on if the mediation fails, such
choices should be respected. Professor Tang Houzhi, a strong advocate for arb-
med, made the following statements at the International Council for Commercial
Arbitration (ICCA) conference in Beijing in 2004: k

Conci[iaricm, like arbitration, is privare business. Its basis is the agreement ol the par-
ties am_.i its essence is the parties’ autonomy (the freewill and voluntariness'of the par-
ties). If the parries want conciliation to be conducted by arbitratorséa the arbitration
proceedings, if the parties agree to have ‘caucus’ without disclosing i=om one party to
the other party all the information received by the arbitration tribunal (the arbi‘trab
tors-turned-conciliators) in the course of caucusing, if the parties wish to have the
Same person to act as an arbitrator and at the same time as a conciliator or first act
as a conciliaror and later as an arbitrator and vice versa, how could a third person
(a lawyer, a law-maker, a judge, a law professor, etc.) say this is not appropriate and
unfair to the parries and this is running counter to ‘nacural justice’? . . . The third

® ibid.
t\Lhm:ulur, Combining Arbitration with Conciliation’, 76.
¥ ibid.
9 N H S s Y I 3 1 . ay
: I!’L.‘L, fc_n" instance, Tang, ‘Is There an Expending Cultare chat Favors Combining Arbitration
wul} (.ormlmrmn or Other ADR Procedures?’, 113; Berger, ‘Integration of Mediation Elements into
Arbitration: Hybrid Procedures and “Intuitive’ Mediation by International Arbitrators’, 387-403;

Lew, “Multi-Institutionals Coneiliation and the Reconciliation of Different Legal Cultures’, 421-29,
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son may not worry about this because this is just what the parties want and this is
r : s s ¢ IRy o 1)
4 ¢ contrary to ‘public policy’ or ‘public order’ or ‘public interests’.
no ‘

addition, the combined approach may give t_he parties a greater p-sychni
Jogical satisfaction than a decided outcome. It oiftcrs.the parties lmurlc Lfafrr]o
ovet the process than they would have in pure arbitration, g.avl.;l.g t 1'e‘pj1rtu.: :::l
feeling of having been heard. Moreover, due its greater ﬂt.f}{lbl- 1tly (.as L(th;:l.: e
to pure arbitration), arb-med has the capacity of reaclu.ng -:,o umm-s ha “
more acceptable to all parties involved. In an arb-mcd~ process, the [;artlnels rgfay
focus on current issues and future interest-based solutions instead of solely dis-

cussing past events and the allocation of blame.

In

C. Efficiency of Dispute Resolution

' acilitati arbitrators can be a useful tool to

Furthermore, settlement facilitation by a[.'bltI‘ItOI.S c a _ 2
enhance the efficiency of arbitration and improve the administration of jus
3 11 -Nirratic . e > - -~ 5 18
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. and management time’. These costs may become
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In this respect, the use of mediation in the proceedings encompasses all the
benefits which are usually attributed to settled, rather than decided, outcomes,
such as cost savings, efficiency gains, and the maintenance of a friendly coop-
erative relationship between the disputing parties. Combining the two processes
also improves efficiency.'s First, in the event that mediation fails or was only
partially successful, the parties need not educate another neutral fact-finder,
with the inevitable duplication of work, additional expenses, and delays. The
neutral party who has been serving as mediator already knows much, if not all,
of the information she or he will need to make a decision, and will have g
broader range of options to consider, given the focus on the future interests of
the parties. Second, in an arb-med process, the arbitrator is the master of the
timing of the proceedings, and is in the best position to choose the appropriate
moment in the course of the proceedings to offer the tribunal’s services for set-
tlement purposes. Third, settlement agreements entered into by the parties in
stand-alone mediation proceedings are enforceable only as private contracts. By
contrast, arb-med may produce a directly enforceable instrument: a settlement
agreement entered into in the course of a pending arbitration may form part of
a consent award and become enforceable under the New York Convention,
Finally, the Chinese experience also shows that mediation conducted in the
course of arbitration proceedings is more likely o be successful than if the
mediation is conducted separately.'” Even if no settlement is reached, a com-
bined proceeding may enable the parties to narrow their disputes substantially
during the mediation phase, often leaving only a few remaining issues to be
arbitrated. By agreeing to arbitrate the remaining issues, the parties can pe
serve the fruits of their partial agreements. Indeed,

the more complex the dispute — in terms of subject matter, numbers of iSSiles, num-
bers of parties, numbers of related proceedings, numbers of relationships.among the
parties and their affiliates, and the like — the greater may be the need, aiid concomirant
benefits, of facilitated settlement discussions. '

6.1.2 Opponents of Arb-Med

Criticism of arb-med boils down to the following three aspects: (A) the mission
of arbitrators to render a binding decision; (B) a risk of failure to achieve due
process and natural justice; and (C) impartiality of arbitrators.

'* Kaufmann-Kohler, “When Arbitrators Facilitate Settlement: Towards a Transnational Standard’,
197.
7 See Wang, ‘Combination of Arbitration with Conciliation and Remittance of Awards — with
Special Reference to the Asia-Oceania Region’, 51-66.
¥ David Plant, ‘ADR and Arbitration’ in Lawrence Newman and Richard Hill (ed), The Leading
Arbitrators’ Guide to International Arbitration (New York, JurisNet, LLC, 2008) 263.
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A. Mission of Arbitrators to Render a Binding Decision

If the role of arbitrators is considered as solc:l.y to assure thar the arbltr-al p.r.o-
cess results in an enforceable award ;1rriv<?d atina fair way, rl}cxl P_]Kénﬁt-m.g scé-
tlement would fall beyond the mission o% the ar‘b1tra‘[ors.. Michae 0. 11115“%- .
for instance, holds the view that the arbitrators ()bllgﬂt]F)l'lh: arcdtf)“réso VL,hil.bl;
putes by a process of adjudication, and to pr(‘)dulgc a b;ndl‘ng Lbi)s'!f).[;::) ti;c
finally determines the legal rlghr.s of the p’drtl.:.is. H?: does nlot (_)n:t,hencvcr
practice that an international arlnu-atpr sh,ou'ld ‘encourage sett.mel epr
the opportunity to do so presents itself’. 1'11'15 cnco.umgcn}cin, .w .anmn:
should take the form either of inviting the parties to discuss the m\attcﬁl .,, é;
themselves, or to engage in mediation, or both. However, the encouragemen
should not, .
except ineny rare circumstances, involve the _;n-hitra%’ur playing a pve‘l'lsonrdl gm.lil)l;:;e
sertlemienr discussions, or assuming the role of a mediator; and {hf.::_f_ﬁ m‘u 0s : thi
onct o ground rules have been clearly established, and the written consent o

Sacties obtained.®

B. Due Process and Natural Justice

The main argument against arbitrators f;l.cilira{ing, settlement is, the ltlsk tufm:i
breach of due process and natural justice. Fundamental to the n‘c?tl‘oll]ﬁo T:lna L.lu.le
justice is the right to know and be able to answer an opponc‘n.t:? L,;)HZ 1e ‘ru’te
of due process governing fair hearing of disputes on the mcnt‘s for l: s Ezigéion
communications with the decision maker. Howev.cr, the prou;ss o m(,“ i
often involves a separate meeting between the medm.r()r and LJL{._[Z par.t.y“(uigt.[uhc
ing). During these caucuses, information cotlan}ql}lc;r.ted L.L-)lj éllitl-d‘ y e
mediator is not known to the opposing party, and is not subject to a‘ IGBPOI’\L -
clarification by the opposing party. As a consequence, the’iother party may be
deprived of its due process right to rebut that information.

C. Impartiality of Arbitrators

Another drawback to the combined approach is the fcar tha_t, .in the evem’:jh'.at
the settlement fails and the arbitration c(mtinues,-rhe mlpa[:rlallt.y O.E the me lia-
tor-turned-arbitrator may be affected because of the confidential mfurma{non
he or she obtained during the mediation phase that is not part of the rcconr dBy
the same token, there is the concern that if the parties a‘ll'll.’l.Cipal"C tha; th-t m? .113.-
tor may revert to being an arbitrator and decide the case if the mediation fails,

i igati ‘ncourage Sertlement
¥ Collins, ‘Do International Arbitral Tribunals Have Any Obligations to Encourage Settler
i 5,

of the Disputes Before Them?’, 333-43.

e ‘acili : a ‘T ational

! See Kaufmann-Kohler, “When Arbitrators Facilitate .'M:l[lt.'mc!)r:. Tuw.lrvde- a -[rj'l'n],h!})]itimuw
5tﬂl1tiarLl’ ‘I97- Emilia Onyema, ‘The Use of Med-Arb in lmcrnancmali(,nmmun.u sp
Rc.\‘nh_l[im‘f (2001) 12 American Review of International Arbitration 3—4, 415.
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Contract for Organisation of Arbitration between the Parties and Arbitration
Institutions

An initial contract of organisation is concluded between the parties and the
arbitral institution. By publishing its arbitration rules, the arbitral institution
puts out a permanent offer to contract, aimed at an undetermined group of
persons (those potential litigants operating in the field or fields covered by the
institution), and made upon fixed conditions. By concluding their arbitration
agreement and referring to the institution’s rules, the parties accept that offer
and agree to empower their chosen institution to organise and oversee the arbi-
tration in the event that a dispute arises between them. When the request for
arbitration is submitted to the institution and it begins to organise the proceed-
ings, the contract is perfecred.’

Contract of Arbitral Collaboration between the Arbitration Institution and
Arbitrators

There is also a contract of arbitral collaboration between the arbitral institu-
tion and the arbitrators, where each party independently promises to perform
services for the benefit of the other, and particularly for the benefit of third par-
ties (the parties to the arbitration)." The institution appoints or confirms the
appointment of the arbitrators after verifying their suitability; it agrees to play
an organisational and administrative role in the arbitration proceeding; 't
undertakes to reimburse the arbitrators’ expenses and to pay the arbitrators’
fees. As for the arbitrators, by accepting the appointment they agree to conduct
the arbitration proceeding under the auspices of, and in accordance with, the
rules of the institution. They agree that the institution shall exercise its func-
tions under those rules, such as its powers to challenge or remave an arbitrator,
grant extensions of time, monitor the proceedings, examinga draft version of
the award before it is rendered, and determine the arbitratcrs? fees.

Contract of Arbitration between the Parties and Arbitrators

Finally, the involvement of an arbitral institution does not affect the contractual
relationship between the parties and the arbitrators. The parties agree that the
arbitrators should carry out a judicial role to resolve their disputes. Arbitrators’
rights and obligations are not fundamentally different according to whether
they are dealing with or without arbitration institutions, although the way in
which those rights and obligations are exercised is affected by the presence and
the rules of the institution. The arbitrators consent to their appointment by

? Clay, L’arbitre, para 1066 et seq; Gaillard and Savage, Fouchard Gaillard Goldman on
International Commercial Arbitration, para 1103-10.

' Clay, L'arbitre, para 1055; Gaillard and Savage, Fouchard Gaillard Goldman on International
Commercial Arbitration, para 1111.
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ng the submission agreement, by drawing up terms of reference, or by any
ifestation of an intention to perform the functions conferred on them by
n

signi

ma
the parties.

Judicial Nature of Arbitration: The Role of State Control

Despite the contractual nature of arbitration, there must be a regulatory frame-
ork that controls the legal status and effectiveness of arbitration in a national
w <

and international legal environment''. In other words, arbitration is based on

arty autonomy, as well as national laws giving effect to that party autonomy.
gupfessor Emmanuel Gaillard has categorised the legal sources of the llegm.magy
of. the party autonomy into three representations of international arbitration:

(i) international arbitration is based on the national ]cgql systc.m. a[ thc seat Ef
arbitiation, pursuant to which parties can (Tn.]y submit to ar bltmtlon‘ tot ;
sxrent expressly allowed or accepted implicitly by the law of the seat o
; ation; .

(1) ‘i;i—:)c:lﬁll;czltti()11’;1l arbitration is founded on plural national legal sy.s.;rlmn:,lv\]ftu.ckf
considers that the orders at the place of enforcement authorise the legit
imacy of the arbitral awards retroactively; or . sy

(iii) international arbitration is based ona -tr.ansnan.omll .thcory. au-or‘ ing (I
which the legitimacy of arbitrators’ judicial role is based not on a ;)1‘1.0311.1
legal system (be it at the seat or at the places of enfo:‘ccment), but based on

an a national legal system, an arbitral legal system."?

Leaving aside the theoretical debates as to the sources of‘ pzl.rry auro.noniy’, 1tl is
observed that the traditional role of national legislation in international arbi-
tration is evolving as a result of globalisation. The power to regulare arbitration
has shifted from states to private actors."” According to Professor Kaufmann-
Kohler,

a transnational consensus on the core principles of arbitrarion law has emerged. Thlst

consensus encompasses broad party autonomy. The states ha\ie enacred new legisla-

tion — or the courts have interpreted existing statutes — making party autonomy a

£ f 1 1 . 14
genuine source of arbirrarion law.

One can conclude that there is a general trend among national courts to movz
to the position in favour of arbitration giving priority to party autonomy an

see Gaillard and Savage, Fouchard Gaillard Goldnm-n on
. Hunter, ct al, Redfern and Hunter on International
Paris, LGDJ, 1987), para
para 55-1 et seq.

U On the judicial nature of arbitration,
; - =
International Commercial Arbitration, para 12 Redfern
Arbitration, para 5.01 ct seq; Charles Jarrosson, ‘L‘f Notion d Arbz-.'mge (' .
785 Lew, Mistelis and Kroll, Comparative International Commercial Arbitration,
353 , Mistelis 2
Clay, L’arbitre, para 60 ct seq. _ .

2 Emmanuel Gaillard, Aspects philosophiques du
Martinus Nihoff Publishers, 2008). . ! . o N per
15 Gabriclle Kaufmann-Kohler, ‘Global Implications of the US Federal Ar:w(uratum Act: The Re

. Ty e i
of Legislation in International Arbitration” (2005) 20 ICSID Review 1, 339-56
14

Iroit de larbitrage international (Leiden,

ibid.
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;suhcwmg mntervention."” Charts 4 and 5 below summarise the relationship
etween the various players in international arbitration, in which the main play

ers i arties, wi i -
s are the private parties, with party autonomy being the core of arbitration:

Chart 4: Ad hoc Arbitration
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' Contractual |
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Institutions

15 g S s
aCC LL‘ /s Z\.’ STCHIS 4 < 3 7
w, Mistelis and Kréll, Comparative International Commercial Arbitration, para 15-5
, para 15-5.
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7.4.2 The Chinese Notion of Arbitration — Top-down

In China, however, the nature of arbitration remains more administrative than
contractual. The concept of party autonomy is traditionally foreign to Chinese
minds. On the basis of international experience, the private nature of arbitration
and its core principle of party autonomy have been much addressed by academics
and other arbitration experts in China. However, legislation and arbitration prac-
rice still lags behind. Although the Arbitration Law sets forth party autonomy as
one of the basic principles for the development of arbitration in China, in reality
this principle is neither fully implemented in substantive provisions of the law,
nor fully respected in arbitral practice. A number of restrictions on the parties’
choices in law and practice derive from the procedural rules of the courts. The
restrictions on party autonomy permeate the whole process of arbitration:

(i) the viinciple of severability of the arbitration agreement is applied with
limitzd scope;

(i) (th¢ parties’ choice of ad hoc arbitration or of a foreign arbirrarion institu-
tion is denied if the arbitration is to be conducted in China;

{iii) the power to rule on jurisdictional issues is not conferred on the private

judges of the parties’ choice, but shared by the court and arbitration insti-

tutions; and

the parties’ choice of arbitrators is limited to a closed panel list drafted by

arbitration institutions including only individuals with strict statutory

~—

(iv
qualifications.

Chart 6 below demonstrates the relationship between various players of arbi-
tration, in which top-down administrative governance is the main feature,
instead of party autonomy.

Chart 6: The Chinese Arbitration Structure
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8.2 THE EMPHASIS ON RELATIONAL NETWORK

Another important difference between traditional Chinese legal culture and
that of the West is the role of the individual in the society.

The idea of nartural law can be traced back to the ancient Greek and Roman
period. Socrates and his philosophic followers Plato and Aristotle argued for the
existence of natural justice or natural rights, which existed beyond the laws
implemented by the states or governments and should apply to all humap
beings.* In the seventeenth and eighteenth century, the concept of individyal
‘natural rights” emerged. The most representative advocates for natural rights
are Thomas Hobbes, John Locke and Jean-Jacques Rousseau. They believed
that each individual lives in a ‘state of nature’, and enjoys natural rights that are
indispensable for living well.* The idea of natural right has since become one of
the basic principles in Western legislation. For instance, the Code of Frederick
the Great of Prussia, the 1804 French Civil Code, the 1896 German Civil Code,
and the 1907 Swiss Civil Code all contained the idea of protecting individual
rights and individual freedom, equality and security.” Since the nineteenth cen-
tury, although the idea of natural law was challenged by the legal positivists, the
importance of individual freedom and rights was never denied. The idea of
individual protection can be found in almost all modern Western legislations. In
short, the protection of individual rights has been the core of Western legal
culture and also an indispensable part of the political democracy.

Western concepts of ‘individual rights’, ‘natural rights’, and ‘freedom’ did
not exist in traditional Chinese society. Confucius defines the social structuze of
society as a network of relations of persons enacting certain ‘social roles’. Secial
roles do not merely place individuals in certain social locations bur also bear
within themselves normative prescriptions of how people ought to ‘act within

* On natural law, sce Heinrich Albert Rommen and Thomas R Hanleéy. e Natural Law, a
Study in Legal and Social History and Philosophy (St Louis, B Herder Bodr G ), 1947); Tony Burns,
Aristotle and Natural Law (London; New York, Continuum, 2011); Patrick Farrell, Sources of St
Thomas’ Concept of Narural Law (1957) (Part of thesis, Pontificio Istituto ‘Angelicum’, Rome);
John Finnis, Natural Law and Natural Rights (Oxford, Clarendon Press, 1980); Ortto Friedrich von
Gierke and Ernst Troclesch, Natural Law and the Theory of Society, 1500 to 1800 (Cambridge,
England, Cambridge University Press, 1958); Jacques Maritain and Doris C Anson, The Rights of
Man and Natural Law (New York, Gordian Press, 1971); Mark C Murphy, Natural Law in
Jurisprudence and Politics (Cambridge, England,Cambridge University Press, 2006); E] Simcox,
Natural Law. An Essay in Ethics (Boston, Osgood 8 Company, 1877); Yves René Marie Simon and
Vukan Kuic, The Tradition of Natural Law; A Philosopher’s Reflections (New York, Fordham
University Press, 1965); Lloyd L Weinreh, Natural Law and Justice (Cambridge, Mass, Harvard
University Press, 1987); John Danicl Wild, Plato’s Modern Enemies and the Theory of Natural Law
(Chicago, University of Chicago Press, 1953); Robert N Wilkin and Arthur Leon Harding, Origins

of the Natural Law Tradition (Port Washington, NY, Kennikar Press, 1971)
46

See Thomas Hobbes, Leviathan, or the Matter, Forme, & Power of a Common-Wealth
Ecclesiasticall and Ciyil (1651); John Locke, Two Treatises of Government (1689); Jean-Jacques
Rousseau, Du contrat social aux Principes du droit politique (1762).

" See Edger Bodenhcimer, Jurisprudence — The Philosephy and Method of the Law (Cambridge,
Mass, Harvard University Press, 1974) 58-59,
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these roles. Confucianism categorises society into five relarionship.s (lim,
Ethical Codes’), which are presumed to embrace all fl]l]d;][ll(‘?l.ltﬂl relations 1p:i
_ relations between the ruler and the ministcre.;, fathcr and clnla:l, hus'band a;l
wife, elder and younger siblings, friend and frlen.dt"”” The most 1mp01‘tgilj rle aki
tions are the ones between the ruler and rhc ministers, fathcr‘ and chi ,da:}w
husband and wife — referred to by the Han Confucianists as the “Three Bon fs, 1
In Confucian ideology, these ethjcal rules sho.uld l.)c achl.eved by rules (l) -::
which guide people’s behaviour® The ess.enrml r}tual.s 1m;l.udf: benevolence
(ren), loyalty (yi), ritualism (/i), wisdom (zh.:), anq sincerity (xin). ‘
To understand traditional legal culture in China, it is important to bear in
mind that the basic unit in imperial Chinese society was not rl.u: mleldua],} bu;
the social group. *' The most basic of these groups was the family, w.hcre rul(,'s ;) ‘
customary behaviour emphasised the authority' of tl.nt‘ elder generations ov.el‘r 15
younger ones. Families themselves were 01‘gamsefi into clans, which u;snuc.;ea
members 5t Confucian morality and settled disputes among members. L.L'
another cellective grouping was the guild, which was an organisation of Tnex-
chawurs or artisans in the same trade or craft. The guilds controlled prices, to“r.ni
pevvion, training and admission to pracrisel the tra:ic or graft. Tf_lese ‘s.c)ulaA
groups dominated the individual. Implicit in the 'Cmﬁu};mn. C(?l]%eltjt is the
notion of hierarchy between individuals and certam.o.bllganfms inherent in
these hierarchical structures.”” In such society, most c1v11‘r|:lat10ns werj-reg,lu:
lated by the customs of /i, or the rules within each :sc\)cml group.‘Un c-r El;
Confucian principle of /i, individual rights can be sacrificed for the interests o
the whole group, in order to achieve social harmony. SEr
Moreover, law in imperial China was essentially us.ed by the rulers to Lonlnof,
not to protect, the individual. While Western civilisation was born as a 11651-1. tlo
social compromise between pluralistic groups, law was used to pl'cscrvf: t1§ rig, 1Fs
of the various segments of society and to balance the power of rh‘e I‘Lllt:t.';‘(,hlr.léstj
civilisation was created in the form of a single clan to exercise its leglt.lqunsle 1
control — a system of strict upper class control to preserve f,‘tgblhry w1tj111; t!u;
system. As a consequence, individual rights were not a prominent fc.ntu)r% o’dt he
political landscape of traditional China. Rath~er, the .E'L‘I!CFIS were more interested in
securing their ultimate power so as to maintain stability in society.

o e T e 3 - Way:
WS ¢ B, AT, R, Rapth, Rz, {‘F‘ KTzt - (!)fntﬂﬂg 1I»f. f\.dll,:\.‘“:,hc ar:
‘Ruler and ministers, father and son, husband and wife, brothers, and friends — these are
great ways’). et ] -
¥ See (@EEEe) (Records of White Tiger 1u[|||j|ul.\c|111||.1r) 7y Al)_‘ ‘ " il
S gz rrwgeg) Y bigeEs T o (Classic of Filial Piety, ¢h 12: *In serving the supreme
=1 - | ZIEE) - AR . ) ; :
i " ng is > g ate than rituals®).
Toverning, [I1L‘ )] 1UIJLL' Il(Jl'h]ng 15 Mmore JPI‘I’()]‘[]J 5 : ) . B . ) -
4 3 Su‘t‘[crnn‘:c L'nhun ‘Chinese Mediation on the Eve of Modernization (1966).,5{ .(.a!rfmnfm
. ) L S6 ' : :
Law Review 3, 1924; Lubman, ‘Mao and Mediation: Politics and Dispure Resolution in (\,;lllll'lll"lllll:]l;’[
: iy e i1 N o o5 > alley, 3
China’ 1216-222; Hui-chen Wang Liu, The Traditional Chinese Clan Rules (Lm.u,\.t I] G)' :
| e e 1 [ ( B/ > prisgh o ” > 5
Augustin, 1959); 1] MacGowan, ‘Chinese Guilds or Chambers of (.F)]'I:I['llt.l‘ur and Trade Unions
(15‘8871?4&‘)) XXI Journal of the North China Branch of the .Rowl Asiatic ,_\o.crgl)i. Bt
2 Cohen, “‘Chinese Mediation on the Eve of Modernization’; Lubman, *Mao an edia ¥
! 5 * 3 . . v ey 5
Politics and Dispute Resolution in Communist China’, 1216-22.
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8.3 THE EMPHASIS ON HARMONY AND CONFLICT AVOIDANCE

Randle Edwards has characterised five themes of legal values underiying both
ancient and contemporary Chinese law and legal institutions, one of which jg
the non-adversaria] method of dispute resolution 5 The reasons for this aver-
sion towards litigation in traditional Chinese society can be explained by the
philosophical influence of the pursuit of harmony (section 8.4.1), and by the
traditional legal practice of suppressing litigation (section 8.4.2)

8.3.1 Philosophical Influence

The development of mediation has deeply embedded philosophical basis i tra-
ditional Chinese culture. Confucianists are the strongest advocates for avoiding
litigation in order to maintain social harmony. Confucius believed that the opti.
mal resolution of most disputes was to be achieved not by the exercise of legal
power but by moral persuasjon:

Lead them by political maneuvers, restrain them with punishments: the people will
become cunning and shameless. Lead them by virtue, restrain them with ritual: they
will develop a sense of shame and a sense of participation,*

Confucius maintained that to rely solely or even predominantly on law 1o
achieve social order was not ideal. Laws backed by punishments may induce
compliance in the external behaviour of individuals, byt they are powerless to
transform the inner characrer of members of society. Confucius’s goal was noy
simply a stable political order in which everyone coexists in relative ha 1ia0ny
and isolation from each other, with each afraid to interfere with the<ther for
fear of legal punishment. Rather, Confucius set his sights considerably higher,
He sought to achieve a harmonious social order in which each:person was able
to realise his or her ful] potential as a human being through tauually beneficial
relations with others. At the heart of Confucian teaching are the concepts of
harmony (be we; gut), moderation in all things — the doctrine of middle way
(zhongyong), concession or yielding (ran ), and avoidance of litigation (xisu).
This provides the philosophical basis for the development of mediation (tiaojie)
in China.

From the perspectives of Confucianism, the preservation of harmony between
humanity and nature, and the spheres of man and hature were thought of as

forming a single continuum (tian ren &an tong).” Therefore, social disharmony

%% Randle Edwards, Louis Henkin and Andrew Nathan (ed), Human Rights in Contemporary
China (New York, Columbia University Press, 1986) 4347,

g . ABEHZ) |, translated by Simon Leys. Simon Leys, The Analects of Confucius, (New
York, WW Norton and Company, 1997,

® Bodde and Morris, Law in Imperial China, 43; Huang, Legal Transplant and Recent Chinese
Law, 7-9,
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1d lead to a violation of the whole cosmic order.” In the Cunfucia‘p vnew{,
E lied only to those who have fallen beyond the bQundS of LlV'lll!-..-eL
E . RP? Iéiviliqed people are expected to observe proper rituals. Only‘ social
o nust ilavc their actions controlled by rthe law. A.ccordmg t(J
. “ s, ‘the legal process was not one of the highest ;1ch1eve111cnr§ of
C}(:%]EUCla'[il\lfsiltib;-ltir)]] bSt was, rather, a regrertable necessity’.” l;l\{'(ilveme.l:it 1111 a
e s s i social harmony and thus should be avoided at
g SY{;F(?]”; bd‘-ii;irttltzt;c:l;?rggfI(El(mfuciuni);m believes that the key to the
- COSt;.l l(‘.(l)llutionl of the dispute is not to find whose rights have been
ccess L|l rc:) award damages to the innocent party. Rather, it is to educate Fllc
ir}fflﬂge‘ ('jf-l( ut t‘he moral precepts. Such moral precepts include the doctrine
dlSPL‘.m';t:" ‘1.’0 and concession. The doctrine of middle way advocates that the
O'E" g Waytf action was always some middle point between two extremes,
. C(()tl‘:l:;)sfn(t)lcl;) and deficiency (too little). The goal of mediartion is the .sett.le-
gy yth o ise, and finding the ‘middle way’ is an intrin-
e (:-f dc])f'})llll::iir:]rriz:ighljzgiﬂirz::lli&:-,mure abougt entrenched positions often
b X ) : s, T
::&efvzlg- extremes, which runs counter to ‘bamc (-,h‘mcsc 1}1115t111:t:Ch ol -

Andther important moral value that (Jonucms soug -rftcljl ca Sn.tcmemsz
sicn and self-criticism. Professor Goh Bee Chen made the following st:

In traditional view, when the Confucian gentleman was unreasonably tre { y
- : [ sonal failings is part and to
ther, he ought to regard it as a result of some personal failings on hll: part v
P sk ch 2 : engaged in
i g ould then be seen to be )
source and solution of the problem. He w :
seek the source and solu em. : ; e
3 2 : roral virtue, Thus, by this p
f-criticism, a first step towards the cultivation of 1
self-criticism, a first step : " e e
i itive respons come abourt from the o party
self-improv a positive response might con y an
of self-improvement, a p <y e
ispute w : e terminated even
ich ¢ lead to a dispute would thereby . .
the problem which could Ite wou oot g
tarlred The emphasis here is dispute dissipation, which bears a prcvzl?r‘litilu ] ¥
- - i i gar as: e remedial.
rather than dispute resolution, which may be regarded as a more re

C ety I a ll(JILil Ll\r‘ll O I tlltf d ain of Iz 1§ greate hdll tlle omain
Il-] a SOCI O rdC 1 om j_,ertLr 8 d
Of fl-l. C‘()[lﬂlbrb can Cﬂ.%ll)‘ b‘: eS¢ li\ L"d. O Insist on one's ”ghtb Wl“ Ifull counter
5 S y COncessy S 1'\ IJWS[III
bldC. w 11 bC le-ld to I“akﬁ O ons
to th(‘: S})l] 1t Of I! thu‘ﬂ l)()tll 5 1
- f— 7 o h -_,l bst VO ck f
1 plic O 1mn rom virtue on one s I l g acy
s some fal g (8] own part throu obstinac rlack o
p concession tl()l“ rl“OthLI asa
n Ile i re to Cll(.l[ an &pplo riate co1
lOdC[d“()] 1, Ort dl|Ll o
matte ()t respect ’() one's own i(lLC . Illu\ lntdldtlﬂ [()Uk ptLLCdellLt: VeI
3
& l. (& :
dlIGCt L()!lfl()nl'dtlon. Iht virtue ()f concession (?Llng) was S[rollg]y €NCC u[agﬁ‘d
tow d ()“ armon Y. lll connecrion WII]I ran 1t was b O meet an OPPO'
AL dlsh nect g, ctter t

nent half-way than to stand on principle.
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