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inspection a i i . !
Cogrts ofjustt;c}:::e following offices of the High Court at the
(1)  the Central Office of the Queen’s Bench Division;
(2) Chancery Chambers; ’
(3) the Admiralty and Commercial Court Registry.
4.2 No registers of c!ain}s are at present available for inspectioy |
CC%I:II;? courts or in District Registries or other offices of the [7
4.2A A party to proceedings ma .
otherwise, obtail}; fro£ the recorgs of tli/é cl(l)lllllrets:: ctoli)ey f)?irt o
(@)  a certificate of suitability of a litigation friend;
(b) a notice of funding; ' :
(¢) a claim form or other statement of case i
documents filed with or attached to ort(i)ﬁfégzg(;v llgh aﬁi
i clalmznt to be served with such claim form; T
an acknowledgement of service together wi
filed with or attached to or inten%led byvil’tlg ;I;);t;loﬁxfﬁ
edging service to be served with such acknowledgement i'
service; |
() a certiﬁgate of service, other than a certificate of service
an application notice or order in relation to a type of g
plication mentioned in sub-paragraph (h)(i) or (ii);
() a notice of non-service; ;
(g) an allocation questionnaire;
(h) an application notice, other than in relation to—
(1) an application by a solicitor for an order declaring tha/®
.. he has ceased to be the solicitor acting for a party; or D
(i) an application for an order that the identity of a parey 61
' witness should not be disclosed; N
@) ?}Illy written evidence filed in relation to an application, othép
ora(rili )a;l type of application mentioned in sub-paragraph (h)(i;?'
()  ajudgment or order given or made in public (whether made
at a hearing or without a hearing); )
(k)  a statement of costs;
(1)  alist of documents;
(m)  a notice of payment into court;
(n) a notice of discontinuance;
(0) a notice of change of solicitor; or
(p) an appellant’s or respondent’s notice of appeal.

4.3 An application under rule 5.4B(2), 5.4C(1B), 5.4C(2) ot
5.4C(3)(b)(11) for permission to obtain a copy of a docur’neflt even il
m‘ade. w1thoqt notice, must be made under CPR Part 23 and’ the Z;.P".'E
plication notice must identify the document or class of document il
rezp:il;)f Whll‘Ch permission is sought and the grounds relied upon. :

k applicati identi
fied in a clgilin fOI’?I? 1;1111]1(3:: ll;; Iﬁleagf_cei) bl o A 1dentl:-
(I) under CPR Part 23; and |

(2) to a Master or district judge, unless the court direcH
otherwise.
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WB allows a person who is a party to proceedings to

ies of documents from court records. A person is a party to

soceedings who has been named as a party on a statement of case

&mpemve o)

et

£ whether they have been served with that statement of

WH of documents from court records—statements of case filed
“tiva 9nd October 2006

4A‘g Rule 5.4C(1A) provides that the rules of court relating to ac- 5APD.4A

gess by a non
9pd {)ctober
4 if they ha

-_:@«e sei O

of case, along

goniaine

-party to statements of case in force immediately before
92006 apply to statements of case filed before that date
d not been revoked. For ease of reference, those rules
ut in the following paragraphs as they applied to statements
with the relevant supplementary provisions previously
d in this practice direction.

. 4A,2 A person who is not a party to proceedings may—

()

\Z)

unless the court orders otherwise, obtain from the records
of the court a copy of a claim form, but not any documents
glec with or attached to or intended by the claimant to be
served with such claim form, subject to paragraph 4A.3 and
to any order of the court under paragraph 4A.4; and

if the court gives permission, obtain from the records of the
court a copy of any other statement of case.

4A.3 A person may obtain a copy of a claim form under paragraph
4A.2(1) only if— :

(1)
2)

(3)
(4)
4A.4

where there is one defendant, the defendant has filed an

acknowledgment of service or a defence;

where there is more than one defendant, either—

(a) all the defendants have filed an acknowledgment of ser-
vice or a defence;

(b) at least one defendant has filed an acknowledgment of
service or a defence, and the court gives permission;

the claim has been listed for a hearing; or

judgment has been entered in the claim.

The court may, on the application of a party or any person

idenitified in the claim form—

“(1

(2)

(3)
45

restrict the persons or classes of persons who may obtain a
copy of the claim form;

order that persons or classes of persons may only obtain a
copy of the claim form if it is edited in accordance with the
directions of the court; or

make such other order as it thinks fit.

A person wishing to obtain a copy of a document under

/paragraph 4A.2 must pay any prescribed fee and—

(a)
ih)

4A.6
Wficase

if the court’s permission is required, file an application no-
tice in accordance with Part 23; or
if permission is not required, file a written request for the
document.
An application for permission to obtain a copy of a statement
,or for an order under paragraph 4A.4, may be made without
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notice, but the court may direct notice to be given to any persom
would be affected by its decision. |
4A.7 An application under paragraph 4A.3(2)(b) for permission g
obtain a copy of a claim form must be made under Part 23. '
4A.8 An application notice under paragraph 4A.2(2) or paragraph
4A.3(2)(b) must identify the document or class of document in P
spect of which permission is sought and the grounds relied upon.
4A.9 An application under paragraph 4A.4 by a party or a persog
identified in a claim form must be made— '\
(a) under Part 23; and :
(b) to a Master or district judge, unless the court direcg
otherwise. '

Documents for Filing at Court

5.1 The date on which a document was filed at court must be pe.
corded on the document. This may be done by a seal or a receipt
stamp.

5.2 Particulars of the date of delivery at a court office of any docuys
ment for fAling and the title of the proceedings in which the docu-
ment is filed shall be entered in court records, on the court file or oy
a computer kept in the court office for the purpose. Except where a
document has been delivered at the court office through the post, the
time of delivery should also be recorded. ,

5.3 Filing by Facsimile

(1)  Subject to paragraph (6) below, a party may file a document
at court by sending it by facsimile (“fax”).

(2) Where a party files a document by fax, he must not send
hard copy in addition.

(3) A party filing a document by fax should be aware thei e
document is not filed at court until it is delivered by the
court’s fax machine, whatever time it is shown to Giave been
transmitted from the party’s machine.

(4) The time of delivery of the faxed document will be recorded:
on it in accordance with paragraph 5.2.

(6) It remains the responsibility of the pariy o ensure that the
document is delivered to the court in time.

(6) If a fax is delivered after 4p.m. it will be treated as filed on
the next day the court office is open.

(7)  If a fax relates to a hearing, the date and time of the hear-
ing should be prominently displayed.

(8) Fax should not be used to send letters or documents of @
routine or non-urgent nature. ‘

(9) Fax should not be used, except in an unavoidable emer
gency, to deliver: :

(@) a document which attracts a fee
(b) omitted » _
(c) a document relating to a hearing less than two houfs
ahead : '
(d) trial bundles or skeleton arguments ,
(10)  Where (9)(a) or (b) applies, the fax should give an explana:
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= tion for the emergency and include an undertaking that the

fee or money has been dispatched that day by post or will be

paid at the court office counter the following business day.

Where courts have several fax machines, each allocated to

an individual section, fax messages should only be sent to

the machine of the section for which the message is
intended.

5.4 Where the Court orders any document to be lodged in Court,
the document must, unless otherwise directed, be deposited in the
office of that Court.

5.5 A document filed, lodged or held in any court office shall not
he taken out of that office without the permission of the Court unless
the document is to be sent to the office of another court (for example
ander CPR Part 30 (Transfer)), except in accordance with CPR rule
39.7 (impounded documents) or in accordance with paragraph 5.6
below.

5.6(1) Where a document filed, lodged or held in a court office is
required to be produced to any Court, Tribunal or arbitra-
tor,. tlie document may be produced by sending it by
regiscered post (together with a Certificate as in paragraph
5.6(8)(b)) to the Court, Tribunal or arbitrator in accordance

K with the provisions of this paragraph.

(2)" Any Court, Tribunal or arbitrator or any party requiring
any document filed, lodged or held in any court office to be
produced must apply to that court office by sending a
completed request (as in paragraph 5.6(8)(a)), stamped with
the prescribed fee.

On receipt of the request the court officer will submit the

same to a Master in the Royal Courts of Justice or to a

District Judge elsewhere, who may direct that the request be

complied with. Before giving a direction the Master or

District Judge may require to be satisfied that the request is

made in good faith and that the document is required to be

produced for the reasons stated. The Master or District

Judge giving the direction may also direct that, before the

document is sent, an official copy of it is made and filed in

the court office at the expense of the party requiring the
document to be produced.

On the direction of the Master or District Judge the court

officer shall send the document by registered post addressed

to the Court, Tribunal or arbitrator, with:

(@) an envelope stamped and addressed for use in returning
the document to the court office from which it was sent;

(b) a Certificate as in paragraph 5.6(8)(b);

(¢) a covering letter describing the document, stating at
whose request and for what purpose it is sent, referring
to this paragraph of the Practice Direction and contain-
ing a request that the document be returned to the ¢court
office from which it was sent in the enclosed envelope as
soon as the Court or Tribunal no longer requires it.

It shall be 'the duty of the Court, Tribunal or arbitrator to
155
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————
whom the document was sent to keep it in safe custody, ang
to return it by registered post to the court office from whic
it was sent, as soon as the Court, Tribunal or arbitrator g

nger requires it.

lI(;l gach cgurt office a record shall be kept of each documepny

sent and the date on which it‘was sent and the COUTI.,I

Tribunal or arbitrator to whom it was sent and the date: of

its return. It shall be the duty of the court officer who hay/

signed the certificate referred to in para.5.6(8)(b) belowtg
ensure that the document is returned within a reasonable
time and to make inquiries and report to the Master or

District Judge who has given the direction under paragraph)

(8) above if the document is not returned, so that steps mgy,

be taken to secure its return.

Notwithstanding the preceding paragraphs, thg1 l\lfas(t:ergr

District Judge may direct a court officer to attend the out,

Tribunal or arbitrator for the purpose of producing the

ocument. !

?a) I,m of , an officer of the Court/T ‘r1bun.3,l\-
at /an' arbitrator of' /the Clalmapsf
Defendant/Solicitor for the Clalmant/.Defendant [describs
ing the Applicant so as to show that he is a propeq gxlflrson to
make the request] in the case of V. [ 0.]

(6)

()

REQUEST that the following document [or documendts]lberl
produced to the Court/Tribunal/arbitrator on the " 3\' o
19 [and following days] aqd I request that the sai f(I)lc‘u.
ment [or documents] be sent by registered post to the pr;)lper Co- Lfﬂ;
of the Court/Tribunal/arbitrator for production to that Cous
Tribunal/arbitrator on that day.

(Signed).

Dated the day of 1999/2
f cers
b) I, A.B. an officer of the Court o .
i tify that the document sent herewith for productlorf ta)
the Court/Tribunal/arbitrator on the day‘ GJI
1999/2 in the case of v. anc.
marked “A.B.” is the document requested on th-E”
day of 1999/2 and 1 FURTHER
CERTIFY that the said document has been filed in an
is produced from the custody of the Court.
(Signed)

Dated the 1999/2

day of
Enroiment of Deeds and other Documents . 3
6.1(1) Any deed or document which by virtue of any engctmeﬂlllr;:‘
required or authorised to be enrolled in the Senior Cout!
may be enrolled in the Central Office of the High Court.
Attention is drawn to the Enrolment of Deeds (Changé®

SAPD.8
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—  Name) Regulations 1994 which are reproduced in the Ap-

pendix to this Practice Direction.
$.2 The following paragraph of the Practice Direction describes the
sactice to be followed in any case in which a child’s name is to be

¢hanged and to which the 1994 Regulations apply.

6.3(1) Where a person has by any order of the High Court, County
Court or Family Proceedings Court been given parental
responsibility for a child and applies to the Central Office,
Filing Department, for the enrolment of a Deed Poll to
change the surname (family name) of a child who is under
the age of 18 years (unless a child who is or has been mar-
ried or has formed a civil partnership), the application must
be supported by the production of the consent in writing of
every other person having parental responsibility.

In‘the absence of that consent, the application will be
adjourned generally unless and until permission is given in
the proceedings, in which the said order was made, to
change {lie surname of the child and the permission is
produesd to the Central Office.

Where-an application is made to the Central Office by a
pexson who has not been given parental responsibility for a
chiild by any order of the High Courrt, County Court or
Family Proceedings Court for the enrolment of a Deed Poll
to change the surname of the child who is under the age of
18 years (unless the child is or has been married or has
formed a civil partnership), permission of the Court to enrol
the Deed will be granted if the consent in writing of every
person having parental responsibility is produced or if the
person (or, if more than one, persons) having parental
responsibility is dead or overseas or despite the exercise of
reasonable diligence it has not been possible to find him or
her for other good reason.

In cases of doubt the Senior Master or, in his absence, the
Practice Master will refer the matter to the Master of the
Rolls.

In the absence of any of the conditions specified above the
Senior Master or the Master of the Rolls, as the case may be,

may refer the matter to the Official Solicitor for investigation
and report.

(2)

i3)

Appendix

‘Regulations made by the Master of the Rolls, Sir Thomas Bingham
MR. on March 3, 1994 (SI 1994/604) under s.133(1) of the Senior
Courts Act 1981
These regulations may be cited as the Enrolment of Deeds
(Change of Name) Regulations 1994 and shall come into
force on April 1, 1994.
These Regulations shall govern the enrolment in the Central
* Office of the Supreme Court of deeds evidencing change of
- name (referred to in these Regulations as “deeds poll”).
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3. KL Defendants

Starting a designated money claim

4A.1 In all designated money claims, practice form N1 musi f
sent to: County Court Money Claims Centre, PO Box 527. M5 OBY,
The claims will then be issued in Northampton County Court.

4A.2 In proceedings referred to in paragraph 4A.1, the claimam
must specify the preferred court on practice form NI. :

Start of proceedings

5.1 Proceedings are started when the court issues a claim form/ga¢
the request of the claimant (see rule 7.2) but where the claim form s
issued was received in the court office on a date earlier than the date
on which it was issued by the court, the claim is “brought” for the
purposes of the Limitation Act 1980 and any other relevant statue
on that earlier date. '

5.2 The date on which the claim form was received by the coust
will be recorded by a date stamp either on the claim form held on
the court file or on the letter that accompanied the claim form wheg
it was received by the court.

5.3 An enquiry as to the date on which the claim form was receiver]
by the court should be directed to a court officer.

5.4 Parties proposing to start a claim which is approaching the
expiry of the limitation period should recognise the potential
importance of establishing the date the claim form was received by
the court and should themselves make arrangements to record the
date.

not been granted, the claimant should issue the claim against “tha
personal representatives of A.B. deceased”. The claimant shod
then, before the expiry of the period for service of the claim form,
apply to the court for the appointment of a person to represent the
estate of the deceased.

Claims by and against partnerships within the jurisclicuion :
5A.1 Paragraphs 5A and 5B apply to claims that are brought by ur
against two or more persons who—
(1) were partners; and
(2) = carried on that partnership business within the jurisdiction,

at the time when the cause of action accrued.

5A.2 For the purposes of this paragraph, ‘partners’ includes
persons claiming to be entitled as partners and persons alleged to b
partners.

5A.3 Where that partnership has a name, unless it is inappropriai€
to do so, claims must be brought in or against the name under whicl
that partnership carried on business at the time the cause of actio
accrued.

Partnership membership statements

5B.1 In this paragraph a ‘partnership membership statement’ iS4

written statement of the names and last known places of residence i

354

5.5 Where it is sought to start proceedings against the estate of 4
deceased defendant where probate or letters of administration have
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4)l the persons who were partners in the partnership at'the time
when the cause of action accrued, being the date specified for this
purpose in accordance with paragraph 5B.3.

5B.2 If the partners are requested to provide a copy of a partner-
ship membership statement by any party to a claim, the partners
must do so within 14 days of receipt of the request.

5B8.3 In that request the party seeking a copy of a partnership
membership statement must specify the date when the relevant cause
of action accrued.

(Signing of the acknowledgment of service in the case of a partner-
ship is dealt with in paragraph 4.4 of Practice Direction 10.)

Parsons carrying on business in another name
~ (.1 This paragraph applies where—
(1) a claim is brought against an individual;
@) that individual carries on a business within the jurisdiction
(even if not personally within the jurisdiction); and
(3) that business is carried on in a name other than that
individuidl's own name (“the business name”).
5C.2 The claim may be brought against the business name as if it
were the name-of a partnership.

Particulars of claim
6,1 Where the claimant does not include the particulars of claim in
the «iaim form, they may be served separately:
.1} either at the same time as the claim form, or
(2) within 14 days after service of the claim form provided that
the service of the particulars of claim is within 4 months af-
ter the date of issue of the claim form! (or 6 months where
the claim form is to be served out of the jurisdiction?).
6.2 If the particulars of claim are not included in or have not been
served with the claim form, the claim form must contain a statement
that particulars of claim will follow.?

(These paragraphs do not apply where the Part 8 procedure is
being used. For information on matters to be included in the claim
form or the particulars of claim, see Part 16 (statements of case) and
Practice Direction 16.)

Statement of truth
_ 7.1 Part 22 requires the claim form and, where they are not
included in the claim form, the particulars of claim, to be verified by
a statement of truth.

7.2 The form of the statement of truth is as follows:

“I1 believe][the claimant believes] that the facts stated in
[this claim form)] [these particulars of claim] are true.”

7.3 Attention is drawn to rule 32.14 which sets out the conse-
Quences of verifying a statement of case containing a false statement
withiout an honest belief in its truth.

' See rules 7.4(2) and 7.5(1).
“See rule 7.5(2).
See rule 16.2(2).
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Extension of time

8.1 An application under rule 7.6 (for an extension of time fosr
serving a claim form under rule 7.6(1)) must be made in accordan;
with Part 23 and supported by evidence. 3

8.2 The evidence should state:

(1) all the circumstances relied on,

(2) the date of issue of the claim,

(3)  the expiry date of any rule 7.6 extension, and

(4) a full explanation as to why the claim has not been served,

(qu information regarding (1) written evidence see Part 32 angd
Practice Direction 32 and (2) service of the claim form see Part 6 and
Practice Directions 6A and 6B.) ’

Notes on Practice Direction supplementing CPR Pt 7 (see PD 1 para.7 et seq.)

2.4 Not all cases over the financial limits specified by paras 2.1 and 2.2 will be St
able for trial in the High Court and some will be transférred elsewhere. The guidelines
in this paragraph will assist the court in this exercise. ‘

2.6 This refers to writs of habeas corpus and claims for Jjudicial review.

3.3 A large number of procedures under the RSC and CCR are preserved in the
Schedules to the CPR and the old rules with some modification continue to apply.
These proceedings include in the High Court: i

Interpleader Proceedings Ord.17
Committal Ord.52
Criminal Proceedings Ord.79
Various statutory proceedings Ord.93
ﬁ}}plications under Local Government Finance Act 1982 Pt Ord.98
Summary Proceedings for Possession Ord.113
Criminal Confiscation Orders Ord.115

5A~C These paragraphs were added in October 2006 when Ord.81 Partnershiss
was revoked from Sch.1, to give effect to rr.1, 2 and 9 of that Order. i

5A The name of the firm. This must be the name at the time the cause nf ackion ac
crued, not the name at the date of the proceedings. If the firm has hesin dissolved:
before proceedings are issued the claim can still be made against the thrmer partners
in the name of the dissolved firm.

5B Partmership membership statements. This provision enab.&s e other party 16
obtain information on the partners that may be necessary, for wecurity for costs ai
enforcement. The old rule specifically gave the court the powei.to order the provision
of the statement. Presumably if the partnership fails to provide the statement in accors
dance with a request under the PD the party could make an application under Pt 23
seeking an order for compliance.
. 5C Persons carrying on business in another name. This provision enables proceed:
ings to be brought against a business even if the name of the individual or company
who carry on that business is not known, providing the trading name is known. :
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~~  PRACTICE DIRECTION 7B—CONSUMER CREDIT ACT
2006—UNFAIR RELATIONSHIPS
This Practice Direction supplements CPR rule 7.9

1.1 In this practice direction “the Act” means the Consumer Credit
Act 1974, a section referred to by number means the section with
that number in the Act, and expressions which are defined in the Act
have the same meaning in this practice direction as they have in the

ct.

A 1.2 “Consumer Credit Act procedure” means the procedure set
out in this practice direction.

When to use the Consumer Credit Act procedure

2.1 A claimant must use the Consumer Credit Act procedure where
he makes a claim under a provision of the Act to which paragraph 3
of this practice direction applies.

2.2 Where a claimant is using the Consumer Credit Act procedure
the CPR are 1uodified to the extent that they are inconsistent with
the procedure set out in this practice direction.

2.3 The.court may at any stage order the claim to continue as if
the claimant had not used the Consumer Credit Act procedure, and
if it does so the court may give any directions it considers appropriate.

2.4 This practice direction also sets out matters which must be
nciuded in the particulars of claim in certain types of claim, and
restrictions on where certain types of claim may be started.

The provisions of the Act
3.1 Subject to paragraph 3.2 and 3.3 this practice direction applies
to claims made under the following provisions of the Act:

(1) section 141 (claim by the creditor to enforce regulated agree-
ment relating to goods etc.);

(2) section 129 (claim by debtor or hirer for a time order);

(3) section 90 (creditor’s claim for an order for recovery of
protected goods);

(4) section 92(1) (creditor’s or owner’s claim to enter premises
to take possession of goods);

(5)  section 140B(2)(a) (debtor’s or surety’s application for an or-
der relating to an unfair relationship);

(6) creditor’s or owner’s claim for a court order to enforce a
regulated agreement relating to goods or money where the
court order is required by—

(a) section 65(1) (improperly executed agreement),

(b) section 86(2) (death of debtor or hirer where agree-
ment is partly secured or unsecured),

(c) section 111(2) (default notice etc. not served on surety),

(d) section 124(1) or (2) (taking of a negotiable instrument
in breach of terms of section 123), or

(e) section 105(7)(a) or (b) (security not expressed in writ-
ing, or improperly executed).

3.2 This practice direction does not apply to any claim made under
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Heading
32PD.3 3.1 The affidavit should be headed with the title of the proceedy
(see paragraph 4 of Practice Direction 7A and paragraph 7 of Prag
Direction 20); where the proceedings are between several -
with the same status it is sufficient to identify the parties as folic

Number:
Claimants/Applicants
Defendants/Respondents
(as appropriate)
3.2 At the top right hand corner of the first page (and on the bk
sheet) there should be clearly written— b

(1) the party on whose behalf it is made,

(2) the initials and surname of the deponent,
(3) the number of the affidavit in relation to that deponent, !
(4) the identifying initials and number of each exhibit referpef

A.B. (and others)
C.D. (and others)

to, and
(5) ' the date sworn.
Body of Affidavit

32PD.4 4.1 The affidavit must, if practicable, be in the deponent’s g
words, the affidavit should be expressed in the first person and i
deponent should— -

(1) commence “I (full name) of (address) state on oath ...,

(2) if giving evidence in his professional, business or other'(
cupational capacity, give the address at which he worke {8
(1) above, the position he holds and the name of his firn: &
employer, :

(3) give his occupation or, if he has none, his descripiion, and

(4) state if he is a party to the proceedings or, employed by 2
party to the proceedings, if it be the case. :

4.2 An affidavit must indicate—

(1) which of the statements in it are mads frém the depoi
own knowledge and which are matters of information
belief, and

(2) the source for any matters of information or belief.

4.3 Where a deponent—

(1) refers to an exhibit or exhibits, he should state “there
shown to me marked “...” the (description of exhibit)”; &

(2) makes more than one affidavit (to which there are ex
in the same proceedings, the numbering of the exhi

should run consecutively throughout and not starl
with each affidavit.

Jurat A

32PD.5 5.1 The jurat of an affidavit is a statement set out at the end of 48
document which authenticates the affidavit. ‘
5.2 It must—

(1) be signed by all deponents, -
(2) be completed and signed by the person before whon &
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ﬁ%as sworn whose name and qualification must be

o rinted beneath his signature,

" contain the full address of the person before whom the affi-

J@) davit was sworm, and

’l;ﬂ follow immediately on from the text and not be put on a
separate page.

Ju

format of Affidavits

" %1 An affidavit should— ' 32PD.6
;'!i-) be produced on durable quality A4 paper with a 3.5 cm
I = : mal’gin, .
@) be fully legible and should normally be typed on one side of

the paper only, . .

" (3) where possible, be bound securely in a manner which would
' ot hamper filing, or otherwise each page should be
endorsed with the case number and should bear the initials
of the deponent and of the person before whom it was
swort, ‘

(4) have the pages numbered consecutively as a separate docu-
" qent (or as one of several documents contained in a file),
(5,  be divided into numbered paragraphs, '

. have all numbers, including dates, expressed in figures, and
7). give the reference to any document or documents mentioned
i either in the margin or in bold text in the body of the
affidavit. _ ‘
62 It is usually convenient for an affidavit to follow the chronologi-
cal sequence of events or matters dealt with; each paragraph of an af-
fidavit should as far as possible be confined to a distinct portion of
the subject.

inability of Deponent to Read or Sign Affidavit
%ﬁ_?\/here fr? affidavit is sworn by a person who is unable to read 32PD.7
o sign it, the person before whom the affidavit is sworn must certify
lifuthe jurat that—
(1) he read the affidavit to the deponent,
" (2) the deponent appeared to understand it, and
" (3) the deponent signed or made his mark, in his presence.
"79 1f that certificate is not included in the jurat, the affidavit may
#lot be used in evidence unless the court is satisfied that it was read to
& deponent and that he appeared to understand it. Two versions
Sithe form of jurat with the certificate are set out at Annex 1 to this
Wc@ direction.
mgaﬁons ons to Affidavits
81 Any alteration to an affidavit must be initialled by both the 32PD.8
deponent and the person before whom the affidavit was sworn.
An affidavit which contains an alteration that has not been

‘W}_ﬂﬁﬂed may be filed or used in evidence only with the permission
CObiine court.

1]

ay Administer Oaths and Take Affidavits '
931 Only the following may administer oaths and take affidavits— 32PD.9
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i (1)  a commissioners for oaths,!

L (2)  [Omitted]

It (8)  other persons specified by statute;?

k (4) certain officials of the Senior Courts;?

(6)  acircuit judge or district judge;* .
(6) any justice of the peace;® and

(7)  certain officials of any county court appointed by the e

of that court for the purpose.®
9.2 An affidavit must be sworn before a person independent pf
parties or their representatives.

Filing of Affidavits

32PD.10°  10.1 If the court directs that an affidavit is to be filed,” it mug( g
filed in the court or Division, or Office or Registry of the CouTt op

Division where the action in which it was or is to be used, is pro
ing or will proceed.
10.2 Where an affidavit is in a foreign language—
(1)  the party wishing to rely on it—
(a) must have it translated, and

(b) must file the foreign language affidavit with the ¢
and

(2)  the translator must make and file with the court an afi

verifying the translation and exhibiting both the translagig

and a copy of the foreign language affidavit.

Exhibits

Manner of Exhibiting Documents _
32PD.11  11.1 A document used in conjunction with an affidavit shoui

(1)  produced to and verified by the deponent, and.temain
arate from the affidavit, and

(2) identified by a declaration of the person beiore whom {ig

affidavit was sworn.

11.2 The declaration should be headed witk the name r

proceedings in the same way as the affidavit. :
11.3 The first page of each exhibit should be marked—
(1)  as in paragraph 3.2 above, and
(2) with the exhibit mark referred to in the affidavit.

Letters

32PD.12  12.1 Copies of individual letters should be collected togethet
exhibited in a bundle or bundles. They should be arran:
chronological order with the earliest at the top, and firmly secu

L
! Commissioner for Oaths Act 1889 and 1891.

2 Sections 12 and 18 of, and Schedules 2 and 4 to, the Legal Services Act 2007
3 Section 2 of the Commissioners for Qaths Act 1889. 1
# Section 58 of the County Courts Act 1984.

5 Section 58 as above.

6 Section 58 as above.

7 Rules 32.1(3) and 32.4(3)(b).
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s .Whﬂ a bundle of correspondence is exhibited, the exhibit
+ have a front page attached stating that the bundle consists of

F‘hf inal letters and copies. They should be arranged and secured as

Shove and numbered consecutively.

s ments

%}%;gtocopies instead of original documents may be exhibited 32PD.13

;--z?irj@d the originals are made available for inspection by the other

B « before the hearing and by the judge at the hearing.

Mfg Court documents must not be exhibited (official copies of such

Tg@uments prove themselves).

: ﬂ;g,:; Where an exhibit contains more than one document, a iiront
should be attached setting out a list of the documents contained

ﬁ?-‘me exhibit; the list should contain the dates of the documents.

) L

;, Other Than Documents '

~ 441 ltems other than documents should be clearly marked with 32PD.14
Jn exhibit number or letter in such a manner that the mark cannot

weconie detached from the exhibit. _

4,2 Smallitems may be placed in a container and the container
appropriziely marked.

iuﬂ’pf‘ P

Bene\ Provisions

12! Where an exhibit contains more than one document— 32PD.15
~+}) = the bundle should not be stapled but should be securely
5 fastened in a way that does not hinder the reading of the
il documents, and
(2) the pages should be numbered consecutively at bottom
centre.

~15.2 Every page of an exhibit should be clearly legible; typed cop-
i3 of illegible documents should be included, paginated with “a”
fugnbers.

15,3 Where affidavits and exhibits have become numerous, they
diould be put into separate bundles and the pages numbered
conpecutively throughout.

15.4 Where on account of their bulk the service of exhibits or cop-
&3 ol exhibits on the other parties would be difficult or impracticable,
e directions of the court should be sought as to arrangements for
briiging the exhibits to the attention of the other parties and as to
ﬁwr tustody pending trial.
Affirmations
'_l'fiﬁ'. All provisions in this or any other practice direction relating to 32PD.16

afidavirs apply to affirmations with the following exceptions—
;:. .(-h the deponent should commence “I (name) of (address) do

e solemnly and sincerely affirm ...”, and
= (@) in the Jurat the word “sworn” is replaced by the word
“affirmed”.

Witness Statements
Hesding
U%.1 The witness statement should be headed with the title of the 32PD.17
1007




32PD.18

32PD.19

SecTion A CiviL PrRoCEDURE RuLeEs 1998

proceedings (see paragraph 4 of Practice Direction 7A and pars
7 of Practice Direction 20); where the proceedings are betweey

eral parties with the same status it is sufficient to identify the
as follows—

Number:
Claimants/Applicants
Defendants/Respondents
(as appropriate)

17.2 At the top right hand corner of the first page there should f
clearly written— : o

(1)  the party on whose behalf it is made,

(2) the initials and surname of the witness,

(3)  the number of the statement in relation to that witness,

(4)  the identifying initials and number of each exhibit refenred

to, and
(6) the date the statement was made.

Body of Witness Statement

18.1 The witness statement must, if practicable, be in the intended
witness’s own words, the statement should be expressed in the §
person and should also state—

(1)  the full name of the witness,

(2)  his place of residence or, if he is making the statement in hi
professional, business or other occupational capacity, the ad
dress at which he works, the position he holds and the nayy
of his firm or employer,

(3)  his occupation, or if he has none, his description, and

(4)  the fact that he is a party to the proceedings or is. uie e
ployee of such a party if it be the case.

18.2 A witness statement must indicate—

(1) which of the statements in it are made from the witness's
own knowledge and which are matters{oy information of
belief, and '

(2) the source for any matters of information or belief, '

18.3 An exhibit used in conjunction with a witness statement sh
be verified and identified by the witness and remain separate froni
the witness statement. ]
18.4 Where a witness refers to an exhibit or exhibits, he shon l“t‘__l"
state “I refer to the (description of exhibit) marked “...” . 1A
18.5 The provisions of paragraphs 11.3 to 15.4 (exhibits) appli
similarly to witness statements as they do to affidavits. o
18.6 Where a witness makes more than one witness statement (i
which there are exhibits, in the same proceedings, the numberilt
the exhibits should run consecutively throughout and not start agai
with each witness statement.

A.B. (and others)
C.D. (and others)

Format of Witness Statement
19.1 A witness statement should— 5
(1) be produced on durable quality A4 paper with a 35
margin, 1.

1008

Pracmice DirecTion 32

.my legible and should normally be typed on one side of
"'& the paper only,

N e possible, be bound securely in a manner which would
(% X(I)lfrhapmper filing, or otherwise each page should be
endorsed with the case number and should bear the initials

i |

of the witness, |

y have the pages numbered consecutively as a separate state-
B ment (or as one of several statements contained in a file),
¥ {5) be divided into numbered paragraphs, ‘

(6) have all numbers, including dates, expressed in ﬁgureg, and

7) give the reference to any document or dqcuments mentioned

! ”{ either in the margin or in bold text in the body of the
il | ment.

li 19.2 }ts?;tisually convenient for a witness statement lto fgl:low thﬁ
.c'ﬁm.ﬁr_)logical sequence of the events or matters dfea tbw1t p f(:acd
sragraph of a witness statement should as far as possible be confine

toa disnnct pertion of the subject.

Statement o Truth . ' ‘ _
90,1 A vntness statement is the equivalent of the oral evidence

whie. that witness would, if called, give in evidpnce; it must ipclgde a
eacnient by the intended witness that he believes the facts in it are
& se-! . ool i
20.2 To verify a witness statement the statement of truth is as fo
:IIQW:S—— . . .
' “I believe that the facts stated in this witness statement are
g true.” _
20.3' Attention is drawn to rule 32.14 which sets out the conse-
""" ences of verifying a witness statement containing a false statement
without an honest belief in its truth. (Paragraph 3A of Practice Direc-
tion 22 sets out the procedure to be followed where the person who
should sign a document which is verified by a statement of truth is
{inable to read or sign the document.)

¥

W [THE NEXT PARAGRAPH IS 32PD.22.]

HAiterations to Witness Statements Wy

- 22.1 Any alteration to a witness statement must be initialled by the
person making the statemeirlt or by the authorised person where ap-
Ppropriate (see paragraph 21).

p‘gz A v(vitnegs stgtretlrjlent V)vhich contains an alteration that has not
been initialled may be used in evidence only with the permission of
ihe court.

Filing of Witness Statements . ‘

23,1 If the court directs that a witness statement is to .be filed,? it
‘MUst be filed in the court or Division, or Office or Registry of the
fﬂ*ﬂ:‘t or Division where the action in which it was or is to be used, is
Proceeding or will proceed.

S —

: :"Seﬁ Part 22 for information about the statement of truth.
*Rule 32 4(3)(b).
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SecTioN A Civi. Procepure RuLes 1998 PART 47 PROCEDURE FOR DETAILED AsSESSMENT oF CosTs
' The court (including a County Court) may direct that the appropriate offies ] — tion 39 to 40 of the Costs Practice Direction as to the procedure, and s.4
I.t_- the Costs Office, in addition one County Court may direct another to be the J BPD.1 et seq.) as to the form and contents of the bill of costs.
i ate office. : éve the successful party had had two firms of solicitors and agreed the amount

coverable in respect of the second solicitors, it was not possible to claim a
sessment in respect of the costs of the first solicitors. The court (Christopher
o1 | stated:
4, ‘The rules clearly provide that detailed assessment proceedings are com-
menced by the receiving party serving both a notice of commencement and the
ot ) bill of costs. The bill is the receiving party’s statement of what he claims is
e to him pursuant to whatever order entitles him to costs. If the receiving
v is entitled to recover his costs of instructing more than one solicitor the
. bactice Direction requires him to include the costs of each solicitor separately in
| fbﬁ' pill. If he fails to include the costs of his previous solicitor, and the Costs
judge completes his assessment of the costs without regard to the previous
soliciior’s COSts and proceeds to a final certificate, the receiving party cannot
" am a further assessment. The detailed assessment proceedings have been
| guimpleted and an amount or(le}red to be paid. The receiving party cannot start
Editorial note | Again JL%\f(i"i{”-{%é”?}f HOll-S;lng groz;f-South Ltd [2007] EWHC 3092 (QB);
47.5.1 For the practice where costs are payable by one party to another and alsoig \ (2008] | W.L-X. , Christopher Clarke J.).
legal aid fund at prescribed rates see ss.43 and 49 of the Costs Practice Direg

Il. Costs Payable By One Party to Another—Commencement gg
Detailed Assessment Proceedings 1

G

Application of this Section’

47.5 47.5 This Section of Part 47 applies where a cost officer
make a detailed assessment of— '

(a) costs which are payable by one party to another; or

(b) the sum which is (Fayable by one party to the pres

charity pursuant to an order under section 194(3) of the Leg
vices Act 2007.

Orders ¥
F‘%g;? ¢laims arevettled on terms which are confidential, those terms being 47.6.2 5
emed in o schedule to the Tomlin Order. Unless the order itself contains a provi- §
g ot €08t 10 be) paid and assessed if not agreed, the right to detailed assessment Al
ey pOL ATISE. ¥
Y (yun ants commenced proceedings to recover damages from a defendant 47.6.3 Ll |
ompa 1y, Lt the action was lost, and the claimants were ordered to pay the |
ﬁi da.nt's costs jointly and severally of two consolidated actions. The receiving o
s solicitors served a bill of costs on the first claimant, but not on the second. The l |
glaimant was never served, and the assessment itself proceeded to a conclusion,
st claimant having attended as a litigant in person throughout. It was only when

erelving party applied for taxation certificates against both claimants that the ,
s ,6_@' tame to light, but even at that point the second claimant was not served with i‘
* seopy of the bill. The Court of Appeal decided that setting aside the assessment ‘
(ieesdings would not prevent the commencement of further proceedings against the L
claimant, that the order for costs had been made against two paying parties L |
reated a joint and several liability. At common law the discharge of one joint i ‘
veleased the other, and accordingly the taxation certificates should be re-issued i
the sum of costs allowed to be nil. Peter Gibson L.]. stated: it
fl costs in that bill are disallowed against [the second claimants] they must, in
H&'ty ]_Iﬂ'dgment, under the rules as they now stand, be disallowed as against [the i
Ii}-i;_igt;daimant] too, there being but one bill of costs... Those who ignore the time |
lpits. which are prescribed by, the rules and which are designed to achieve the ;
-tunvenient disposal of proceedings within a reasonable time do so at their peril.”

Mamwarmg v Goldtech Investments Ltd (No.2) [1999] 1 W.L.R.. 745 CA. \‘

Commencement of detailed assessment proceedings®
476 47.6—(1) Detailed assessment proceedings are commenc
the receiving party serving on the paying party—
(a) notice of commencement in the relevant practice}
and

(b) a copy of the bill of costs. :
(Rule 47.7 sets out the period for commencing detailed
ment proceedings.)
(2) The receiving party must also serve a copy of the ron
commencement and the bill on any other relevant perscue,
fied in the Costs Practice Direction.
(3) A person on whom a copy of the notice of ccu: menceml
served under paragraph (2) is a party to the detolied ass
proceedings (in addition to the paying party and the re

party).
(The Costs Practice Direction deals With—2 -
e other documents which the party inust file when he s
detailed assessment;
e the court’s powers where it considers that a hearing m

necessary; e and . .'. #iod for commencing detailed assessment proceedings' fi
e the form of a bill; and . f } I . 417 The following table shows the period for commencing 47.7 |
e the length of notice which will be given if a hearing detsiled assessment proceedings.

fixed.)

b =

Editorial note b

47.6.1  The procedure for commencing detailed assessment does not at that stagé M
the court. The receiving party must serve on the paying party, and any oth€r e
persons, notice of commencement (see Form N252) and a copy of the bill o

For provisions as to the appropriate venue for detailed assessment proce

Section 31A of the Costs Practice Direction.

1 Amended by Civil Procedure (Amendment) Rules 2008 (SI 2008/2178)0 v
2 Amended by the Civil Procedure (Amendment No.2) Rules 2009 (SI 2009 {¥ded by the Civil Procedure (Amendment No.3) Rules 2006 (SI 2006/3435).
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Rule 47.8(3) s V of thi

T'herq is no conflict or inconsistency between r.47.8 and r.44.14; Th : o 1Y ?f it Ofl',
to the disallowance of interest and the latter to the disallowancs of f of dlSPute o
party or legal representative has been guilty of unreasonable or im |
case where there had been a delay of five years the court held thi:i i

efault costs certificate for

e procedure for setting
Ny s@’ will take into account.
o & s other powers. the

.« served with a copy of '

reference to any causative connection being required in r.44 14(2 ; S ,

i ; ¢ il aas i N )@) : ithin 21 days aft
necessity to imply such a requirement. Rule 47.8(3 : spute Wity Y o & :
disallow interest but may ngt impose any other ga)rltillliicxlf ::le:;tr Eu:..t. ‘i‘[ﬁe tlme,la?d down in th T VQV? '§‘ 2 ‘Z'ere Points
.r.44.14. [_t could. not be said that where the court disallowed interest u-et T B1ves s 5 é’g 5
in exceptional circumstances that it could disallow costs under 44 j4 45 ol the Costs Practice D F FIFa
re:*fers to “exceptional circumstances”: Haji-foannou v Frangos [20(.)6]‘127 ispute. . ¥ 8 '9“:7 3.5
Lindsay |. On appeal it was held that there was a certain tension betweer ¢ 10 serve points of dis' 5 g9,

r.47.8, although failure to commence detailed assessment proceedings v} fificate iD accordance w’

months was a failure to comply with a rule, not every failure to com; uri may not subseq > g
sessment proceedings should be regarded as miscon)(llu'ct. “Miscggilnl:rcls 3 v':. ol i
resolving the tension. A bad breach of a rule would enable a costs judge o sre cost <4 ‘
power to disallow some or all of the costs which they were assessing t;:‘ whel‘e_ i 2y
and inexcusable delay which had prejudiced the paying party couicgl.rl B () I the° i ¢
category. Excusable though inordinate delay might not, especially if j ;t_z 1 of costs, either pas., #

y or final) in the amous..

‘4715 and 47.16 contain furthe. |

costs certificates respectively.)

'An awvlication for a certificate under paragrap..

tha court which would be the venue for detailea ..

prejudice. The overriding objective required cases to be dealt with Jjustly u
?: .peilgét%f }ESSOE% }ée A;Hroportional to the offence: Haji-loannou v Frangos [204

1v 3; E.R. 938, CA; Haji-loannou v Fi el
1668; {2008] 1 W.L.R. 144, CA. y e (il

Rule 47.8(4)
Where costs are payable out of the Community Legal Services fund ;;,Q,é!
been a delay in commencing detailed assessment proceedings, such
infrequent and can cause difficulties for counsel who remain unpaid «
themselves commence detailed assessment proceedings. The rule enabi

Services Commissi icati i : : 3 : ;
mission to make an application under r.47.8(1). for an appropriate certificate from the court; i.e. an interim certificate, if

costs are agreed or a final certificate, if all the costs are agreed (see rr.47.15

47.16),

in the RCJ, if agreement is reached before the court hasbecome involved in
assessment proceedings, the application for a certificate is made to the

assessment proceedings may dispute any item in the bill of &' ‘gave the judgment or made the order giving the right to the detailed as-
' proveedings, or if the proceedings have been transferred to another court to

serving points of dispute on—
a) th ceivi . i1, in any other case the court will be the “appropriate office” ascertained in
iy gl T e i L ‘ with r.47 4. See 5.36 of the Costs Practice Direction as to procedure where

(b) every other party to the detailed as: 2 i agreed. In cases proceeding in the RCJ application should be made to the
proceedings. 3
dat(ezz)frlsgsvli)::lggtlfnzr ns;l;zingfpc(:)i;tél ::fcc::ilsl)‘m is 21 days af i Costs Payable By One Party to Another—Default Provisions
end |
(3) If a party serves points of dispute after the period

paragraph (2) he may not be heard further in the detailed
ment proceedings, unless the court gives permission. 1

(The Costs Practice Direction sets out requirements
form of points of dispute.)

.. (4) The receiving party may file a request for a default ¢
tificate if— :

(a) tlse period set out in rule 47.9(2) for serving

dispute has expired; and

(b) he has not been served with any points of dis

(5) If any party (including the paying party) sexves

dlsRute before the issue of a gefault costsgcgrtiﬁ}::ate the. coi

not issue the default costs certificate.

Points of dispute and consequence of not serving'
47.9—(1) The paying party and any other party to the:

1 -

costs certificate?

) Where the receiving patty is permitted by rule 47.9 to
efault costs certificate, that party does so by filing a
the relevant practice form. (The Costs Practice Direc-
s with the procedure by which the receiving party may
@'default costs certificate.)

I'A default costs certificate will include an order to pay the
ich it relates.

Where a receiving party obtains a default costs certificate,
s payable to that party for the commencement of detailed
it proceedings will be the sum set out in the Costs Practice

tietided by the Civil Procedure (Amendment No.3) Rules 2000 (SI 2000/1317).
ed'by the Civil Procedure (Amendment) Rules 2008 (SI 2008/2178) and the
dure (Amendment No.2) Rules 2009 (SI 2009/3390).
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P

waib)—Interest

wie 1he receiving party files the request for a detailed assessment hearing out of 47.14.1.1
i before any application by the paying party, the court may disallow interest

eriod of the delay but may not impose any other sanction. The court’s powers

- 1o misconduct under r.44.14 are unaffected. :

118 ment hearing later than the period specifieq i
1R graph (2), .
I the court may disallow all or part of the interest other
] able to the receiving party under— ;
| (i) section 17 of the Judgments Act 1838!; gp
i (ii) section 74 of the County Courts Act 19844
but must not impose any other sanction except in aep
with rule 44.14 (powers in relation to misconduct).
(6) No party other than—
(a) the receiving party;
(b) the paying party; and
(c) any party who has served points of dispute u
47.9,
may be heard at the detailed assessment hearing unless th
gives permission. '
(7) Only items specified in the points of dispute may be'
at the hearing, unless the court gives permission.
(The Costs Practice Direction specifies other documents
must be filed with the request for hearing and the length of
which the court will give when it fixes a hearing date.)

46)—Who may be heard
gile limits the number of parties who may be heard at the detailed assessment 47.14.2
"o and the matters which may be raised at the hearing unless the court gives
n. See Section 40 of the Costs Practice Direction as to the documents which
‘fled with request for hearing, the document giving the right to detailed as-
nd procedure, including agreement, adjournment and amendment. The
give at least 14 days notice of the date of hearing.

7.04(7)—Privilege and the power to order disclosure
o privileged documents are given to a costs judge in accordance with section 47.14.3
the Costs Practice Direction privilege is not lost. The costs judge should direct
gewing party to produce a witness statement together with the relevant docu-
o khe costs judge alone at first and should then decide whether the receiving
otld be put to their election as to whether to disclose the documents in order
upon their con.tents or to decline disclosure and rely on witness statements
pei ‘\ielson.J., Giambrone v JMC Holidays [2002] EWHC 495 (QB).
e fcosts judgeidoes not have any power to order discovery to be given: he
- idoes ot haycany power to override a right of privilege. But it is the duty of the
Jeosis qudge)if the respondent raises a factual issue, which is real and relevant .
 agd i a cham or fanciful dispute, .to require the claimant to prove the facts i
wpon whch he relies. The claimant then has to choose what evidence and to . )
s exeent he will waive his privilege. That is a choice for the claimant alone. i i\ |
e feosts judge] then has to decide the issue of fact on the evidence. In consider- TE
. gg whether he is satisfied by the evidence the [costs judge] will no doubt take : |
i account that the claimant may have a legitimate interest in not adducing the )
fiosi vbvious or complete evidence, and may prefer only to rely on oral evidence
~ zather than producing privileged documents” per Hobhouse J. in Pamplin v
 Ligpess Newspapers Ltd (Costs) [1985] 1 W.I..R. 689 at 697.
~ “ifie Costs Officer is exercising a judicial fanction with substantial financial con-
= sequences for the parties if some feature of the case alerts him to the need to
. ke turther investigation he may seek further information. No doubt he would
begin by asking for a letter or some form of written confirmation or reassurance
N EM appropriate. If this wdere to prove inadequate he might then make orders for
~distovery or require evidence.” per Judge L.]. in Bailey v IBC ]
.}w 7 Ay q per Judge L.J Bailey v IBC Vehicles Lid [1998]
l@ J. found those views to be still valid, he continued:
:- l-mn.ﬂl_n any event, see no good reason why the client care letter and the pay-
- ﬂ tNf:l(.ulauons should not have been. C!lSClOSCd to ghe defendant, since 1 have
=2 persuaded that they were privileged. But if anything in them might

 have been regarded as privileged one course which might at least have been

the liability for those costs fell only on that party. Once it was established that i oo I
solicitors was acting for a particular party a presumption arose that the client n finidered was the redaction from them of the privileged parts ... The claimant
able to pay the solicitors and the onus was on the paying party to rebil Im@‘ to prove his version of a disputed issue of fact by reference to certain

presumption. In order to do this it would have to be shown that there werefill ._hm?lf:ms. In my view, the basic principle is that, if he wanted to do so, fairness
cumstances in which the solicitor would be able to look to the client for paj - ﬂ“‘fﬁ" him also to disclose the documents to the defendant.” Dickinson v Rush-
the same case a claim was made for the costs of work done by a property | b !Z“’OQ] 1 Costs L.R. 128.
had advised in relation to the transactions giving rise to the litigation. The ¢ - S the document is of sufficient importance to be taken into account in arriving
that the costs incurred by the lawyer in assistance or general preparation of the m’ Sion as to recoverability, then, unless otherwise agreed, it must be shown to 0E
a solicitor, and the costs of his attendance at court were allowable. Work dol ) Bartv or the receiving party should be put to its election in respect of every i
legal team in producing a witness statement for the lawyer was not allowablé; x “"_hed.on regardless of its degree of relevance. It was expected that in the b
the extent that the work done was attributable to the lawyer in his capacity ority of cases the paying party would be content to agree that the costs judge ‘ ;
tor rather than in his capacity as a witness of fact (Merelz Investments NV@ il d see privileged documents. Only where it was necessary and proportion- 1
[2007] EWHC 2635 (Ch) Warren J.). " e the receiving party be put to their election. The redaction and production i i
nﬁ’ﬁd documents or the adducing of further evidence would lead to additional N ‘
ficrease costs. The court considered that the applicable principle was an i
e, _Pr1v1lege would not be overridden by the court and must be waived by :
I“ l_d.ed to assert it. It followed that the terms of para.40.14 of the Costs ‘ |
ecilon were consistent with the requirements of the ECHR. The court ;

|
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Editorial note

47.14.1  If no application is made for a default costs certificate, the request for a d¢
sessment hearing is likely to be the first occasion on which the court has
contact with the detailed assessment proceedings.

If the receiving party does not apply for a detailed assessment hearing w
time specified, the paying party may make an application under r.47.14(3)
application enables the court to make an order which could vesult in the ye
party having disallowed all or part of the costs. N

A claimant company sued five defendants, four of whom were represenid)
firm of solicitors. Different heads of relief were claimed against each of the defa,
the judge allowed some and dismissed others. The three defendants werd @
their costs, but the solicitor’s bill did not identify the costs incurred by ead
separately. On assessment the costs judge decided that the costs\should bk
equally between them as there was no work which could be, 1desitified as bets
for the benefit of one or more of them but not the others. There was only one
letter addressed to a single defendant but there was no/dcybt that the sohitd
clearly acted for all three. On appeal it was held thaty where there was il
agreement concerning division of costs, a general ‘ui="of thumb was to dn
equally between the relevant parties. This rule of thuinb should not be allo
duce injustice and, where costs could be shown to be attributable to one¢

11888 ¢.110. Section 17 was amended by SI 1998/2940.
25.74 was amended by s5.(2) of the Private International Law (Miscellanec? ) >
]

sions) Act 1995 (c.42).
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expressed the view that the protection afforded to the receiving party by -ni between them. and continues to act thereafter. The court held that the
the waiver is for the purpose of the assessment only and that the dog ik 1 s« undoubtedly had jurisdiction to make the orders requested and if it had
otherwise privileged should play a much more significant role than it apye. ' pssary to make such orders in order to ensure a fair determination of the is-
decision whether or not to waive privilege in a roper case, per Pumfye application should have been acceded to. The mere fact that the issue has
Shipping Co Lid v Havant BC [2002] 3 All E.R. 779. The court indicated g d is not of itself sufficient if there is no prospect that cross examination could
be standard practice where a client care letter was affirmatively reljed ‘yndermine or further elucidate the receiving party’s case. To refuse to accede
produced to the paying party, per Gray J., Adams v MacInnes NOV'enﬁ;; pplication will not be unfair and will not breach the requirement of the over-
unrep. v 4 yective that the parties are on an equal footing but would save expense and
The court again considered the question of disclosure of documens on Y the issues proportionately and expeditiously: Times Newspapers Lid v Burstein
sessment where the costs judge had ordered the receiving parties, the ¢| HUWCA Civ 1739. |
litigation, to elect either to disclose certain experts’ reports for which the involving vastamounts of documents, a party may sometimes .reduce a doc-
ing costs, those reports not having previously been disclosed in the I '3 o an electronic form to ease management. The cost of the equipment neces-
decline disclosure and rely on other evidence. The court reviewed the judh o nndertake this work is not normally recoverable, although the actual work
Pamplin v Express Newspapers Lid [1985] 1 W.L.R. 689, Hobhouse J,; Gold fed [0 analyse the documents may be regarded as fee earners work. The party
[1985] 1 W.LR. 1238, Taylor J: Dicknson v Fushner (30091 1 s ¢ i ating requcing documents into electronic form may apply (0 the court in
J:s and South Coast Shipping Co Ltd v Havant BC [2002] 3 All E R 779, pygat for an order regulating the matter, including the basis of charge for electronic
4 : e e ; L "he court has power to give directions as to whether inspection should be by
court held that the position in law was clear and the appeal was dismjsse e A G T SA v Al-Sabah (No.3) [1997] C.L.C. 1553
Chemicals Group Litigation v Gower Chemicals Lid [2008) EWHG 735 (QB), 110 T AR BN by M R R e e e e

= : iy ] Grupo, Torras SA, The Times, October 13, 1997, Mance J.). On the particular
When a party lodges a privileged document for detailed assessment i tharpcase the court directed that mspection should be by means of CD, which
claim the costs of it; if the other party wishes to see it to dispute th,

Sis 1 - 2 ; 14 be produced at a relatively modest cost, as against production of photostat cop-
costs the claimant must be e the right to elect to withdraw i and he documents themselves, which would have cost a véry great deal of money.
costs or he must disclose it.

Al See i ;

Per Drake J., Skuse v Granada Television Lid [1994] 1 W.LR. 1156, sce kg, B s, che clatabase was'a matter to be teft o tic owmcome of
Express Newspapers Lid (1985] 1 W.L.R. 689; Goldman v Hesper [1998] 1 W.j:s e 5
CA and Derby & Co v Weldon (No.7) (1990] 1 W.L.R. 1156. Drake - stated: e lsdemnity Paac.ple
ordered disclosure ... of any part of the bundle I would have ordered tha sis as between party and party are given by the law as an indemnity to the
ment should be edited so as to remove the irrelevant material”. It is pers ephlec 10 them; they are not imposed as a punishment on the party who pays
blank out parts of documents disclosed on discovery on the ground that th: 4,9 giex as a bonus to the party who receives them.” (Harold v Smith [1860] 5
evant to the issues in the action. See G.E. Corporate Finance Group v Bankers I W % i 381, Bramwell B.). “It is of great importance to litigants who are unsuc-
The Times, August 3, 1994, CA. Wf" hat they should not be oppressed into having to pay an excessive amount of

The court cannot order disclosure of “without prejudice” negotiations ag \¥s ... the costs chargeable as between party and party are all that are necessary to
wishes of one of the parties to those negotiations. This may mean that in sq hié ihe adverse party to conduct the litigation and no more. Any charges merely
the court, when it comes to the question of costs, cannot decide whether e piductng litigation more conveniently may be called luxuries and must be paid
the other was unreasonable in refusing mediation. The court does not have! party incurring them” (Smith v Buller [1874-75) L.R. 19 Eq. 473, Sir Richard
order any disclosure of the detail of the “without prejudice” negotiation Vi#C.). The test is now one of reasonableness and proportionality rather than
purposes of deciding the question of costs: Reed Executive Plc v Reed Business The purpose of assessment is to ascertain the amount payable to the party
Lid [2004] EWCA Civ 887; [2004] 1 P&T 1087 ;» CA. The rule in Walker g costs not to fix the remuneration of solicitors. The order for costs may not
(1889) L.R. 23 Q.B.D.335 remains good law. ’ liam an indemnity, i.e. the amount which the successful party has to pay to

Where documents were disclosed in the course of assessment procectsags, W solicitor (Gundry v Sainsbury [1910] 1 K.B. 99).
party to whom they were disclosed wished to use them in proceedings i the i indemnity principle is to be applied on an item by item basis rather than on a
Court of Appeal decided that the documents were privileged and \vere dis¢ basis “where applicable the figures in a contentious business agreement provide
the purpose of assessment only. They were relevant to an issue and should ha : measure and a ceiling for each recoverable item of costs”, per Sir Brian Neill,
disclosed in the interests of justice and an order for disclosure would have beet 1l of Berne Insurance Co v Jardine Reinsurance Management [1998] 2 All E.R.
if sought. The privilege in them was waived only foil the’ purposes i 'That judgment related to a contentious business agreement where the hourly
assessment. The court rejected an argument that enforcing privilege wgreed. The principle 'applies even where there is no contentious business
interference with the US proceedings. It was for the US court to decide wh sment: “In my judgment there should be no distinction between those cases
had been a breach of US law and what to do about it. The documents were S £ formal contentious business agreement is in place and which are governed by
an implied undertaking (Prudential Insurance Co v Fountain Page Lid [1991 ) of the Solicitors Act 1974 and other cases where there is an agreement partly
756) even though they were disclosed without an order. Special circum «din writing, an unwritten agreement or no agreement at all, but merely an
required if the undertaking was to be released and this depended on all the iding arising perhaps from a long established relationship ..."; Nederlandse
Homes Plc v Marks [1997] 1 A.C. 829), Bowrns Inc v Raychem Corp [1999] 3 All Groep Holding NV v Bacon & Woodrow [1998] 2 Costs L.R. 32, Tucker J.
The Times, May 12, 1999, CA. | Hasiwood (deceased); Lloyds Bank Lid v Eastwood [1975] Ch 112, established that

In detailed assessment proceedings the paying party sought an order requd ventional method, appropriate to assessing the bill of a solicitor in private
receiving party’s solicitors to give full particulars of their dealings with thei ¢ « was also appropriate for a bill of an in-house soicitor in all but special cases
in relation to their original retention as the party’s solicitors and in rel It Was reasonably plain that that method would infringe the indemnity principle.
subsequent conditional fee agreement. Information was sought by way.of @ the merit of simplicity and of avoiding the burden of detailed enquiry. A
documents and otherwise to support the contention that there had inir € would arise where a sum could be identified, different from that produced
agreement whereby the client was liable to the solicitors’ costs prior 10 nventional approach, which was adequate to cover the actual cost incurred in
date and as to the validity of the CFA. In the event the receiving party’s #llthe work done. Such a sum might be identified by concession or by the
disclosed full details of the GFA and ultimately their file and attendance sessment of the costs officer, but that possibility did not Jjustify detailed
paying party argued that a retainer is or becomes champertous and therefore @ Haton in every case (Cole v British Telecommunications Ple [2000] 2 Costs L.R. 310;
and unenforceable if a solicitor is or becomes aware at any time that the & ¥ %({(), CA). The decision in London & Scottish Benefits Society v Chorley [1883-84]
not possibly have afforded to pay their costs whatever might have been D872 dealt with the costs of a solicitor appearing in person:

1484

1485

47.14.4




Secrion A Civit PRoceDURE RuLEs 1998 PaRT 52 APPEALS

will often be attended by one party only. Although the judge or it e d the High Court) and in Sections 5 to 7 of Practice Direction 52D
pre-read the relfzvarlt documents, they are unlikely to bg asgfamililaor.r-i,'}1 e o wr':e ig appeals tgo the Cozm of Appeal).

the case as the judge below or the advocates who appeared below Tlhe : -
pearing at the permission hearing should use their limited time wige
their best points clearly and fairly. Any necessary exposition should bs:

the point. Also, assuming that the other parties are absent, the ady
) 15

-'h-l;_appellant’s case or change in circumstances after grant of permission
" the appellant’s case changes after the grant of permission, the appellant’s 52.3.20
Pesneribes ihieir d g 5 qives should write to the appeal court and to the other party, indicating the
mber t e~11‘. uty to draw attention to any adyerse authorities oy facia A nature of the changed case. The court should be asked to indicate whether
gg:te;l:llcrllgdpf] mllsfsu;n o %}ppgal have the potential to protect litigants fry I o with the matter at the beginning of the hearing of the appeal or whether it
£t bbb e: y. If they are to achieve this objective without causing iy | cections on an earlier date. After being informed of the respondent’s at-
st be both careful preparation by the court and high standards of ps the court can decide whether to shut out the new grounds or allow them to be
i t,h Eraeaciug ’ ee Shire v Secretary of State for Work and Pensions [2003] EWCA Civ 1465 at [6]-
Thlg appgl]ant s aclvqcate should ensure that para.16(1) of Practice Tiiper also the commentary following r.52.8.
- {Z)(slrgfp V;(;?ttwnth. In parllfuiar,. at least four days before the hearing they there is a material change in circumstances after the grant of permission,
why th en statement identifying (a) the points which they propose to!. uld affect the question of whether permission should have been given, the
hy they contend that permission should be granted, despite the reasong. 1 should inform the court in writing: Walbrook Trustee (Jersey) Lid v Fattal
given for refusing permission. : b WA Civ 427 at [49].
jguidance in this paragraph is not followed, both costs and court time may be
with possible adverse costs orders to follow: see R (a Child) [2010] EWCA Civ

1]

The role of respondents in relation to permission applications
$2.3.17  In jolly v Jay [2002] EWCA Civ 277 the Court of Appeal gave guida
role pf respondents at the permission stage. A respondent should only ﬁT
at this early stage, if they are addressed to the point that the appeal wi ;
the relevant threshold test or tests, or if there is some taterial e .
papers placed before the court (para.44). In general respondents should
subpns‘smns on the merits at the permission stage (para.45). Respondents
prejudiced at the appeal itself by such restraint at the permission stage: g Joe
sentially a “without notice” procedure (para.46). g ol |
_ Where a permission application is to be determined on paper any
from the respondent should be in writing. Even at an oral permissic;n he
well suffice for the respondent’s submissions to be made in writing. Se
[2002] ’EWCA. Civ 277 at [47]. The respondent is unlikely to recover eift
submitting written submissions or attending an oral hearing at the permissi

iates
i the mostimportant elements of the appeal questionnaire is the estimate of 52.3.21
' the heating of the appeal, which must be made by the appellant’s advocate.
spond ntz-advocate must consider this estimate. 1f they take a different view,
~stuate of time must be sent to the court within seven days. See para.24 of
Girsction 52C. Two general points need to be made about time estimates.
rate estimation is crucial to the efficient planning and listing of hearings.
\. accurate estimation is sometimes difficult. Not all judges pre-read with equal
4ii'ta detail. Points have a habit of cropping up or fading away at appeals, with
& of either shortening or elongating the hearing. Despite these handicaps, the
unless such submissions or attend : _advocates must exercise judgment, draw on their own experience and, most
the effect of Jolly v Tay el i sy igad specifically requested by the cou anily, ralk to each other about the likely course and length of the hearing.
of Jolly v Jay is now codified in para.20 of Practice Direction 520} i who make no serious effort to estimate the length of an appeal hearing are
If the court requests the respondent’s attendance at the permission hex gtion of their duty to the court.
the respondent w?]l receive a copy of the appeal bundle from the a
para.16(3) of Practice Direction 52C. st of a “leapfrog” certificate
eie 4 judge grants a “leapfrog” certificate under s.12 of the Administration of 52.3.22
e A 1969 to any party, that party may apply to the Supreme Court for leave to
irectly from the High Court to the Supreme Court. Section 13 of the 1969 Act
et that, if the Supreme Court granis such leave, “no appeal from the decision of
e o which the certificate relates shall lie to the Court of Appeal”. Thus any
oii to appeal to the Court of Appeal which the judge may have granted is
len: If, however, the Supreme Court grants permission to appeal subject to
is and the appellant does not accept those conditions, then their right of ap-
he Court of Appeal revives: R (Jones) v Ceredigion County Council [2007] UKHL

0071 1 W.L.R. 1400.

Position of judge who has initially refused permission on paper
52.3.18 A judge who has initlally refused permission to appeal to'ths Court @

consideration of the papers is entitled (absent special circumstarices) to sif as

of the court hearing the substantive appeal: see Sengupia' o /folmes [2002] i

1104; Thg Times, August 19, 2002, CA; Ddir Cymry Cofmgedig v Albion iva

EWCA Civ 97, January 14, 2008, CA, unrep. It is, ho wever, quite often: the |

the Court of Appeal to direct that the lord justice who refused permissisn

should not be a member of the constitution which hears the substantive apped

for example, he expressed his adverse views strongly on paper). i

In relati’on to junior appellate courts, different considerations may af y

one hand, it may be thought undesirable that the only judge hearing a subst: to the court — role of on appeal

peal is one who has previously expressed the view in writing that the apy there is an appeal in proceedings in which an advocate to the court has S

real prospect of success. On the other hand, the reasoning in Sengupta » d, the appeal court may be considerably assisted if he also participates in

seem to'be equally applicable to junior appellate courts. Furthermote; edl. However, because an advocate to the court is not a party to proceedings,

designated civil judges try to deal with CPR appeals themselves, in order i outinely notified if an appeal is launched. In M v F [2011] EWCA Civ 275,

consistency of approach. There would therefore be practical problems.if ot 117, 2011, C.A ., unrep., Thorpe L.]. stated (at para.24) that, for the purpose of

were precluded from hearing substantive appeals in cases where they g that the role (if any) of the advocate on an appeal to the Court of Appeal was

refused permission on paper. There might also be practical problems considered, the judge giving directions for an oral hearing or an appeal

judges were precluded from hearing substantive appeals in cases whete b il give attention to the matter and the advocate should seek directions if nothing

initially refused permission on paper. It is quite often the case on circuit thai, & 54id by the supervising lord justice. His lordship also expressed the opinion

pressure of criminal work, only one High Court judge is available to hear ¢ should be an obligation on the appellant, when filing the appeal notice, to

See further, Vol.2 para.9A—48 (Judicial bias). fhose instructing the advocate.

S5 and judicial review
It 6erriding importance of the appeals permission procedure is illustrated by 52.3.24
S8sion of R (Capewell) v Stoke-on-Trent County Court [2011] EWHC 3851 (Admin),

1731

Procedure after permission

52.3.19 Provisions stating the practice to be followed after permission to appeak
are set out in Sections 5 to 8 of Practice Direction 52B (which applies to ap

1730




52.3.25

52.4

52.4.1

Jjudicial decision must move with expedition. In the immediate aftermath’

appeals to the Court of Appeal that the time limit for appeals against final

SecTion A CiviL PROCEDURE RuLESs 1998

Degember 14, 2011, unrep. (Beatson J.), a case in which claim &
review of a circuit judge’s decision to refuse him permission to a'm. i
smklng out of his claim and where it was held that, in the circumstvapp-&ﬂr
basw. for a judicial review claim, which was itself a remedy that r an"ch
finality in decisions. Wi
i

Dispensation of Requirement for Oral Hearing :

Whilst a renewed application for permission to appeal wi
an oral hearing, it does not always fo};low that such zf Eeaiinlgni: f:aﬂy -b-e .
v me [2012] EWCA Civ 1734, the Court of Appeal ucknowledge(? tlzred
tion 52 (now superseded), envisaged such a hearing, but held that -
had a good reason not to attend the hearing, the court had power t -
hearing and deal with the matter by way of a written decision For()}f!mj .
held that the trial judge had been wrong to make an order, the eﬂ“zctm'

that, unless the application was made orally ‘coun
through ‘c 1
sefused] N g sel at a hearm-g

Appellant’s notice’
52.4—(1) Where the appellant seeks permission fi

court it must be requested in the appellgnt’s notice. T

(2) The appellant must file the llant’s' noti

R s appellant’s notice ai th

(a) such period as may be directed by the low

(which may be longer or shorter than the

referred to in sub-paragraph (b)); or :

(b) where the court makes no such direction, 21

the date of the decision of the lower court {

pellant wishes to appeal. '

(3) Subject to paragraph (4) and unless the appeal s
otherwise, an appellant’s notice must be sérvetl:l)P:n eﬁm%

dent—
(a) as soon as practicable; and
(b) in any event not later than 7 days,
after it is filed.

. (4) Where an appellant seeks permission tc.appeal agai
cision to refuse to grant an interim injunction ander secti
the Policing and Crime Act 2009? the app=llant is not rey
serve the appellant’s notice on the respondent. 4

Time for filing appellant’s notice

The appeilant’s notice must be filed within 21 days after the date of the

under appeal, unless the lower court directs a different period. Before 1.5

amended by the Civil Procedure (Amendment No.4) Rules 2005 (SI 2005/350

effect from April 6, 2006) the period was 14 days. The brevity of the i
reflects a clear policy decision in favour of finality. Any party seeking to

ment below both the party and their advisers are fully seized of the case. Th
expected to formulate any grounds of appeal without delay. The backgrous

rule is set out by Brooke L.J. in Sayers v Clarke Walker [2002] EWCA Civ 6441

16]; [2002] 1 W.L.R. 3095. The Bowman Report (1997) recommended i

amended by the Civil Procedure (Amendment No.4) Rules 2005 (SI 200!
the Civil Procedure (Amendment No.2) Rules 2010 (%I 2]10(13%/21953).( -

! Introduced by the Civil Procedure (Amendment) Rules 2000 (SI 20

22009 c. 26.
1732
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q,i Y six weeks and that the time limit for appeals against procedural decisions
,‘.ul ¢ seven days (see Ch.7, paras 7 and 8). The Civil Procedure Rule Committee
hese recommendations. It adopted a uniform time limit of, initially, 14 days

~ i appeals, save in respect of judicial review permission appeals, where the
is seven days (see r.52.15 below). However, as explained above, the 14 day

was subsequently increased by the Civil Procedure Rule Committee to 21

ity has good reason for seeking a longer period in which to appeal, they
ply to the lower court on the occasion when judgment is given (unless that
¢ 1 adjourned pursuant to para.4.1(a) of Practice Direction 52A). For provisions
¢ where a party wishes to apply to the lower court for an extension of time fil-
| appellant’s notice, see Practice Direction 52B para.3). An example of a good
L seeking a modest extension of time may be that the appellant (through no
11 ywn) has an unwieldy decision-making process, such as a board of trustees
| tieeds to be convened. Another example may be that a national holiday period
" 4 o begin. Another example may be that an approved transcript of judgment
ected written judgment may reasonably be required before the notice of ap-
it be prepared.
plication to the lower court to extend time pursuant to r.52.4(2)(a) may be
i a date after judgment was given, although this course involves additional and
expense. Indeed such an application may even be made after expiry of the
f,.penod: see Dulkia Utilities Services ple v Celtech International Lid (No.2) [2006]
(/632 (Commy» Although Dalkia was decided under the old regime, when the
s fime lintit Jvas 14 days (not 21 days), the statements of principle in paras 5-6
= salid. Nevertheless, once the appellant’s notice has been filed (albeit out of
it lowex court should not exercise its discretion to extend time. The matter
uid be ‘et for the appeal court to consider in accordance with r.52.6. See Aujla v
U d. 12004] EWCA Civ 121 at [141-{21].
s i extension of time is needed beyond the period specified by the lower court (or
{dthe 21 day period mentioned in r.52.4(2)(b)), then the appellant should apply
ppeal court. See 1.52.6(1). The application must be made in the appellant’s
See para.3.2 of Practice Direction 52B. The notice should state the reason for
and the steps taken prior to the application being made. The respondent has
o be heard on this application. (If such time extension application is granted
it hearing a respondent wishing to oppose it may apply for a hearing; para.3.3
ie¢ Direction 52B.) This perilous course for appellants (which is discussed fur-
the commentary on 1.52.6) emphasises: (a) the importance of complying with
mits in the first phace; (b) the wisdom of applying prospectively to the lower court
extension of time which really is necessary.
llikhould be noted that specific time limits for particular categories of appeal,
- imposed by statute, rule or practice direction, may override the general 21
fime [imit imposed by r.52.4(2): see 1.52.1(4). Time limits applicable for statutory
, for appeals by way of case stated and for a variety of specific appeals are
il the appropriate places in Practice Direction 52D and Practice Direction 52E.

ty time limits for filing notice of appeal
provisions of Pt 52, including r.52.4, are subject to “any rule, enactment or
direction which sets out special provisions with regard to any particular cate-
of appeal” ( r.52.1(4)). Practitioners should be alert to the fact that, in relation to
appeals brought under statute, different time limits to those fixed by r.52.4
apply. Generally, such statutory variations will be reflected in directions in Section
ice Direction 52D (Provisions about specific appeals); see, e.g. para.19.1 (ap-
gainst decisions affecting the registration of architects and health care profes-
professionals), and para.21.1 (appeals under the Extradition Act 2003). It is
Hiikcularly important that such statutory variations should be noted because, being
himits fixed by statute (and not by rule, practice direction or court order), the
‘will not have power, unless the statute itself so provides, to extend them under
(a) and r.52.6; see para.3.1.2 above and para.52.6.4 below.

hen time starts to run

starts to run on the date when the judge below makes their decision, not on
e when the order reflecting that decision is drawn up. See Sayers v Clarke Walker
K2 EWCA Civ 645 at [5]; [2002] 1 W.L.R. 3095. The problems which arise when
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52.4.3

52.4.4

52.4.5
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the judge below (wrongly) dispenses with the formality of handing ey i its case management function (hence the need for its early production).

discussed in Qwusu v Jackson [2002] EWCA Civ 877 at [24]-[27]. AR it will be the document upon which the appellant relies ‘at the full hearing,

The time limit for the filing of the notice of appeal in'the case of an apnan S v of their submissions. In Raja v Van Hoogstraten (No.9) [2008] EWCA Civ
Upper Tribunal to the Court of Appeal is to be calculated in accordanie 'y ; ! 1921-1128]; [2008] 1 W.L.R. 1143 the court strongly criticised counsel for one
of Practice Direction 52D (see para.52DPD.4 below). The notice must he, 3 [ mbstone Ltd) fon the excessive length of their skeleton argument. The court
21 days of the date on which the Upper Tribunal’s decision on permission 4 g . smilar criticisms in Midgulf International Lid v Groupe Chimique Tunisien
the Court of Appeal “is given”. The Court of Appeal has expressed the i i A Civ 66. In this jurisdiction skeleton arguments should not become full

ofs. Where skeleton arguments do not comply with the relevant directions,
. e disallowed; see para.5.1(4) of Practice Direction 52A and para.31(4) of
hrection 52C.

4u supplementary skeleton arguments in appeals to the Court of Appeal, see

i of Practice Direction 52C.

' ddition to their skeleton argument, the appellant should also provide a chronol-

ppropriate, as it usually is) and, if necessary, a list of persons featuring in the

or a glossary of technical terms: see para.5.1 of Practice Direction 52A.

decision is “given” to parties when it is received or can be taken 1o have!
by them; the giving of a decision requires the transmission of the deﬁs“-;
in question, and it is given to him or her when he receives it or would in
course receive it (Rust-Andrews v First-Tier Tribunal (Social Entitlement ¢,
EWCA Civ 1548, December 19, 2011, CA, unrep.). '

1)

Service of appellant’s notice
The general rule is that, unless the court orders otherwise, an apoeti
must be served on all respondents as soon as practicable and in any eveng i
days: see r.52.4(3) and para.5.21 of the Practice Direction. ¥
Special rules apply, however, in relation to applications for injunctoms
gang-related violence. The procedure for such applications is set out i
Policing and Crime Act 2009 and in Section VIII of CPR Pt 65. An apiis
such an injunction may be made and granted without notice under ss.39 454
2009 Act. If the court refuses to grant an interim injunction on a without s
plication and the applicant seeks permission to appeal, the notice of appeat
have to be served on the respondent: see s.48 (2) of the 2009 Act, 1.
para.5.21 of the Practice Direction. The skeleton argument is also EXempt
requirement of service: see para.5.9 (2A) of the Practice Direction. In ai
case of contempt of court as provided for by the Administration of Justi
(Vol.2, para.9B-18) in addition the appellant’s notice must be served an

s to be lodged with the appellant’s hotice
Hocuments to be filed with an appellant’s notice in appeals in the county courts
he High Court are as stated in para.4.2 of Practice Direction 52B. Paragraph 6.4
" documents to be included (or to be considered for inclusion) in the appeal
fie (which should be filed as soon as practicable, but in any event within 35 days of
ellant’s notice). Any relevant document which is obtained or created after the
pundle has been filed (for example a respondent's notice or a skeleton argu-
#shculd be added to the appeal bundle as soon as practicable and, in any event,
the1i seven days before the hearing of the appeal or any application (ibid.,
3
“ere permission to appeal is sought from the Court of Appeal, the documents
; ito in para.3 of Practice Direction 52C should be filed with the appeal notice.
tribunal etc (as defined in s.13) from whose decision or order the appeal | ppellant is unable to provide any of the necessary documents in time, the ap-
(Practice Direction 52 para.21.4). See further paras 52.1.2 and 52.3.2 ahov il rotice should be completed on the basis of the available documents (ibid., para.6).
Sch.1 RSC Ord.109 (para.sc109.1 below) for rules relevant to appeals and appii 4 g 14 days of filing the appeal notice the appellant must lodge a bundle contain-
under s.13. Yy fenilly those documents which are necessary for the court to determine that applica-
wnbic, para.14(1)). Where permission to appeal is granted the detailed provisions
it the fling of bundles of documents and bundles of authorities, and as to the
ients thereof as stated in paras 27 to 29 of Practice Direction 52C apply. It should
ed that the document bundle “must contain only those documents relevant to
I” (para.27(1)) and generally the authorities bundle should be limited to ten
iiites relevant to propositions in dispute (para.29(4)).
Smales v Lea [2011) EWCA Civ 1325, October 19, 2011, CA, unrep., Lord Neu-
4 M.R. noted that the requirement that the documents provided to the appeal
should be limited to those which are necessary for the determination of the ap-
s being routinely ignored and stated that, unless there was an improvement in
i 10 the extent of the documents included in appeal bundles, he would have to
il dlisider whether to propose some appropriate sanctions to ensure compliance with
gquirement in the future.
: , il hppeals to which Practice Direction 52D applies (statutory appeals and appeals
?outrﬁ, the pz;ru?s toft{]le appeal should file and serve skeleton arguments iihiect 10 special provisions) numerous provisions in Section 3ythepreof deal with the
3) the complexity of the issues.of fact or law in,the appeal justify therms0fi8 Mg and service of documents. Those provisions are in addition to any documents
arguments would assist the court in respects not readily apparent from the p ited to be filed under Pt 52, PD 52B or PD 52C (ibid., para.3.2)
the appeal; subject to any order of the court, a copy of the appellant’s ox i di f] h should be i -’ﬁ) f e ied b
skeleton argument should be included in the appeal bundle (ibid.. paral . wap, 1ag1'”a1‘n. o 7 qtpgrap o L o T ey aq}ompan}e A
Wherean S8 el ot of ; 3 Explanation, that it is readily intelligible to the judge or lord justice who is pre-
appeal is started in the Court of Appeal, at the same time as filing £ 1 Hunto v E. Bottomley & Sons Lid [2007] EWCA Civ 1168
lant’s notice the appellant must provide the Court with a skeleton argumen i) T g 0l iy e s .[ ]‘ iy " .
in the most exceptional cases, it is not appropriate to include the transcript of

port of the appeal (Practice Direction 52C para.3(3)(g)), and a respondent Wb ki X Sa TRl h h p : 1
respondent’ ti t, within 14 d : - N rlocutory hearing in the appeal bundle: see Fiddes v Channel Four T elevision
p s notice must, within ays of filing the notice, lodge a skelé uton [2010] EWCA Civ 730 at [13]-{14].

ment with the court and serve a copy of the skeleton argument on every othei
e where the proposed appeal court lacks jurisdiction

the appeal (ibid., para.9).

The content of skeleton arguments is dealt with in para.5.1 of Practice } eraph 2A.5 of the Practice Direction states the practice to be followed by a
52A. In the case of appeals started in the Court of Appeal, .addltional ProvISiE officer in giving notice to an applicant who has attempted to file an appellant’s
imposed by para.31 of Practice Direction C. Paragraph 5.1 is clear and speci b1 circumstances where the appeal court does not have jurisdiction to issue the
requirements and there are costs consequences for non-compliance: see paid b Where that officer is an officer of the Court of Appeal (Civil Division),r.52.16(5)
(note also para.31(4) of PD 52C). The skeleton argument is a vital document a5 b1 is disapplied, with the effect that the applicant may not request the court
hat rule to review the officer’s decision.

be prepared with great care. It will perform two functions. First, it will assist
1735
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Content of appellant’s notice

If permission has not already been granted by the lower court. the apell
tice must include an application for permission. See 1.52.4(1) and.cara.4.2 of
Direction 52A. The appellant’s notice must be in Form N161 (o%.iu respesi of
claim, Form N164). The grounds of appeal (Section 7 of Form N161) should,
clearly why it is said (a) that the decision of the lower conitsis\wrong or (b} that §
cision of the lower court is unjust because of a serious procedural or other
(see r.52.11(3)). In respect of each ground, the appellant must speafy wheils
ground raises an appeal on a point of law or is an Uopeal against a finding o} &
para.4.2(d) of Practice Direction 52B and para.5{1 o1 Practice Direction 526

Skeleton argument
Paragraph 8.3 of Practice Direction 52B states that, subject to any otdef

52.4.6

52.4.7



73PD.1

73PD.2

73PD.3

73PD.4

SecTtion A Civib PROCEDURE RULES 1998

PRACTICE DIRECTION 73—CHARGING ORDERS, STOP OR
AND STOP NOTICES :

This Practice Direction supplements CPR Part 73 %
Section i—Charging Orders

Application notice—rule 73.3
1.1 An application for a charging order must be made b
application notice in Practice Form N379 if the application g
land, or N380 if the application relates to securities.
1.2 The application notice must contain the following if
tion— , '
(1) the name and address of the judgment debtor;
(2) details of the judgment or order sought to be enf
(3) the amount of money remaining due under the §
or order;
(4)  if the judgment debt is payable by instalments, the
of any instalments which have fallen due and remain
(5)  if the judgment creditor knows of the existence of
creditors of the judgment debtor, their names and (if
their addresses;
(6) identification of the asset or assets which it is inte
charge; 1y
(7)  details of the judgment debtor’s interest in the ass
(8) the names and addresses of the persons on whom an
charging order must be served under rule 73.5{1).
1.3 A judgment creditor may apply in a single applicat
for charging orders over more than one asset, but if the ¢
interim charging orders over more than one asset, ‘it will
separate order relating to each asset.

High Court and county court jurisdiction i
2. The jurisdiction of the High Court and tae count:
make charging orders is set out in section 1(2).¢f the 1979

Transfer

3. The court may, on an application by a judgment d
wishes to oppose an application for a charging order, trans
the court for the district where the judgment debtor resﬂ{z}!ﬁ
ries on business, or to another court.

Enforcement of charging orders by sale—rtule 73.10 ]

4.1 A county court has jurisdiction to determine a claim a
73.10 for the enforcement of a charging order if the amoul
under the charge does not exceed the county court limit.

4.2 A claim in the High Court for an order for sale of
enforce a charging order must be started in Chancery Chai
the Royal Courts of Justice, or a Chancery district registry:

(There are Chancery district registries at Birmingham,;
Caernarfon, Cardiff, Leeds, Liverpool, Manchester, Mol
castle upon Tyne and Preston.)

2138
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PracTice DirecTioN 73

%% The written evidence in suppott of a claim under rule 73.10

identify the charging order and the property sought to be
sold;

state the amount in respect of which the charge was imposed
and the amount due at the date of issue of the claim;

verify, so far as known, the debtor’s title to the property
charged;

4y state, so far as the claimant is able to identify—

" (a) the names and addresses of any other creditors who have

| a prior charge or other security over the property; and
(b) the amount owed to each such creditor; and
give an estimate of the price which would be obtained on
sale of the property.

(6) if the claim relates to land, give details of every person who
to the best of the claimant’s knowledge is in possession of
the property; and
if the claim relates to residential property—

(a) state whether—
(i) aland charge of Class F; or

(i) a notice under section 31(10) of the Family
Law Act 1996, or under any provision of an
Act which preceded that section,
has been registered; and
(b) if so, state—
(1) on whose behalf the land charge or notice has
been registered; and

b (ii) that the claimant will serve notice of the claim
i on that person.
44 The claimant must take all reasonable steps to obtain the infor-
il required by paragraph 4.3(4) before issuing the claim.
Sample forms of orders for sale are set out in Appendix A to
§ practice direction for guidance. These are not prescribed forms
itler and they may be adapted or varied by the court to meet the
ments of individual cases.

In reference to PD 73 para.4.2 see commentary at para.73.10.4.

A charging order or interim charging order may be made
any property, within the jurisdiction, belonging to a judg-
debtor that is a partnership.
2 For the purposes of rule 73.5(1)(a) (service of the interim or-
i), the specified documents must be served on—

I} a member of the partnership within the jurisdiction;
) a person authorised by a partner; or
W) some other person having the control or management of
the partnership business.
#.3 Where an order requires a partnership to appear before the
11t will be sufficient for a partner to appear before the court.

n Section Il—Stop Notices

Filtce direction.
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SecTioN A CiviL PRocEDURE RuLES 1998 PracTicE DIRECTION 73

Section lll—Applications for orders made under section 230t i
! Partnership Act 1890 &

[ 73PD.6 6.1 This paragraph relates to orders made under section gg‘ 73PD.7
Partnership Act 1890 (“Section 23”). . :
| 6.2 The following applications must be made in accordy .
® Part 23— N fo:?er_for salz i Inthe “Claim No. -
5 P . ‘ollowing a chargin

11 (I) an application for an order under Section 23 of ¢ Yrdor - Lo

Act madp b_y a judgment creditor of a partner; DRNT— Appn. No.

(2) an application for any order by a partner of the jud judgment debtor)

debtor in consequence of any application made by the 3 Claimant

ment creditor under Section 23. L 1

6.3 The powers conferred on a judge by Section 28 = Defendant;
exercised by—

(1) a Master; Onthe _ ___ __ . W o e sittingat ___
(2) the Admiralty Registrar; or Mad .
(3) a district judge.

6.4 Every application nOtiCC ﬁled under thlS paragraph b)‘ = ' e The claimant is entitled to an equitable charge upon the defendant’s interest in the property _ _ . _ _
ment creditor, and every order made following such an appligegny, @ N T
must be served on the judgment debtor and on any of she gt -%!' ——————————————————————————————————————————
partners that are within the jurisdiction. e

6.5 Every application notice filed under this paragraph by a pamgier. § = oo TmmmTToooommommooommmmooooooooo—oe
Of a J}ldgment debtor, and every order made following such m’@ fregistered at .M. Land Registry under Title No. _ ————_—_________ 1
plication, must be served— - eyl e S L

(1) on the JUdgment creditor and the jUdgment debt()i‘; a-nd under a charging order made onthe _ _ _ _ _ _ _ __ _ .. _____ _
(2)  on the other partners of the judgment debtor who aremo e ol
Jjoined in the application and who are within the jurisdictics 9
6.6 An application notice or order served under this paragragii s Gt i AL
one or more, bU-t not all, of the pa‘i‘tners of a partnership sh'aul_.‘?‘c_- 1 The remainder of this order will not take effect if the defendant by 400 pm.onthe . _ _ . _ _ _
% A\ 5 20 _ _ pays to the claiment the judgment debtof £_ _ __ __ secured by the charge and his costs to date
deemed to have been served on all the partners of that parirexs i, of this application assessed at £ .__, making together £_ ____ frogether ____ _ with
. E interest at the rate of £__ _ _ __ _ per day from the date of this order until payment is received by the
m claimant].
1 2. The property shall be sold without further reference to the court at a price not lessthant__ __ _ _. unless
it that figuve is changed by a further order of the court.
0 |m 3. The [claimant] [claimant's solicitor] will have conduct of the sale.
. 4. To enable the claimant to carry out the sale, there be created and vested in the claimant pursuant to section
90 of the Law of Property Act 1925 a legal term in the property of [3000 years} [one day less than the
= remaining period of the term created by the lease under which the defendant holds the property].
i . The dant must deliver p ion of the property to the claimant [on or beforethe _______ 20 __}
J_E [within { _ _ _ _ __ 1 days of this order being served on him).
I
N |
I
LA
= N
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SecTioN 2C: [PROCEEDINGS IN THE TECHNOLOGY & ConsTRUCTION CouRy

Part 8 or an arbitration claim form under CPR Part 62: see paragraph 10.1 below. Ajj
claims allocated to the TCC are assigned to the Multi-Track: see CPR Rule 60.6(1).

3.2 Part 7 Claims

3.2.1 The Part 7 claim form must be marked “Technology and Construction Court”
in the appropriate place on the form.

8.2.2. Particulars of Claim may be served with the claim form, but this is not 4
mandatory requirement. If the Particulars of Claim are not contained in or served
with the claim form, they must be served within 14 days after service of the claini
form.

3.2.3 A claim form must be verified by a statement of truth, and this includes any
amendment to a claim form, unless the court otherwise orders.

3.3 Part 8 Claims

3.3.1 The Part 8 claim form must be marked “Technology and Construction Court”
in the appropriate place on the form.

3.3.2 A Part 8 claim form will normally be used where there is no substantial dispute
of fact, such as the situation where the dispute turns on the construction of the
contract or the interpretation of statute. For example, claims challenging the
jurisdiction of an adjudicator or the validity of his decision are sometimes brough
under Part 8. In those cases the relevant primary facts are often not in dispute. Part
8 claims will generally be disposed of on written evidence and oral submissions.

3.8.3 It is important that, where a claimant uses the Part 8 procedure, his claim form
states that Part 8 applies and that the claimant wishes the claim to proceed under
Part 8.

8.3.4 A statement of truth is again required on a Part 8 claim form.

3.4 Service

3.4.1 Claim forms issued in the TCC at St Dunstan’s House in London are t¢ u®
served by the claimant, not by the Registry. In some other court centres claim.to1.ms
are served by the court, unless the claimant specifically requests otherwise.

3.4.2 The different methods of service are set out in CPR Part 6'and the
accompanying Practice Direction.

3.4.3 Applications for an extension of time in which to serve'a’ claim form are
governed by CPR Rule 7.6 and there are only limited grounds on which such
extensions of time are granted. The evidence required on an application for an
extension of time is set out in paragraph 8.2 of Practice Direction A supplementing
CPR Part 7.

3.4.4 When the claimant has served the claim form, he must file a certificate of
service: Rule 6.14 (2). This is necessary if, for instance, the claimant wishes to obtain
judgment in default (CPR Part 12).

3.4.5 Applications for permission to serve a claim form out of the jurisdiction are
subject to Rules 6.19-6.31 inclusive.

3.5 Acknowledgment of Service

8.5.1 A defendant must file an acknowledgment of service in response to both Part 7
and Part 8 claims. Save in the special circumstances that arise when the claim form
has been served out of the jurisdiction, the period for filing an acknowledgment of
service is 14 days after service of the claim form.

Paragraph numbers marked with a “+” can be found online and on CD.

470

TECHNOLOGY AND CONSTRUCTION COURT GUIDE

fﬁ
36 Transfer

% «pecialist list to the TCC pursuant to CPR rule 30.5. The order made by the
f;zl;ferring court should be expressed as being subject to the approval of a TCC

e The decision whether to accept such a transfer must be made by a TGC judge:
Jm‘ag?'le 30.5 (3). Many of these applications are uncontested, and may conveniently
see ¥ !;N with on paper. Transfers from the TCC to other Divisions of the High Court
bf. diher specialist lists are also governed by CPR rule 30.5. In London there are
i -i;)e o%ten transfers between the Commercial Court and the TQC, in order to ensure
t}‘;at cases are dealt with by the most appropriate judge. Outside London there are
quite often transfers between the TCC and the mercantile courts.

362 A TCC claim may be transferred from the High Court to one of the county
.géiifts noted above, and from any county court to the High Court, if Fhe criteria
stated in CPR Rule 30.3 are satisfied. In ordinary circumstances, proceedings will be
transferred from the TCC in the High Court to the TCC in an appropriate county
court if the amount of the claim does not exceed £50,000.

3_6..;5'Where no TCC judge is available to deal with a TCC claim which. has been
iséuea in a district registry or one of the county courts noted above,. the claim may t_>e
cransferred to another district registry or county court or to the High Court TCC in
London (depending tpon which court is appropriate)-

36.4 On an-upplication to transfer the case to the TCC from ar}other court or
Division of thie’High Court, there are a number of relevant considerations:
= Ts/the claim broadly one of the types of claim identified in paragraph 2.1 of
the Part 60 Practice Direction?
b) Is the financial value of the claim and/or its complexity such that, in accor-
dance with the overriding objective, the case should be transferred into the
TCC?
¢) What effect would transfer have on the likely costs, thg speed with vyhich the
matter can be resolved, and any other broader questions of convenience for
the parties?

4.6.5 On an application to transfer into the TCC, when_considering the relative
appropriateness of different courts or divisions, the judge will ascertain where and in
what areas of judicial expertise and experience the bulk or preponderance of the
issues may lie. 1f there was little significant difference between the appropriateness of
ilie two venues, and the claimant, having started in one court or division, was anxious
to remain there, then the application to transfer in by another party is likely to be
unsuccessful.

5.6.6 Where a TCC Claim is proceeding in a District Registry and it becomes
apparent that the case would merit case management or trial before a High Court
judge, the matter should be raised with the TGC judge at the District Registry who
will consult the Judge in Charge: see paragraph 3.7.3 below. If the case does merit
the involvement of a High Court judge it is not necessary for the case to be
twransferred to London but rather a High Court judge can in appropriate cases sit
outside London to deal with the case in the District Registry.

3.7 Assignment

471 Where a claim has been issued at or transferred to the TCC in London, the
Judge in Charge of the TCC (“the Judge in Charge”) shall with the assistance ?f
vourt staff classify the case either “HCJ” or “SCJ” and assign it to'a particular TCC
idge.
(i) If the case is classified “HC]J", it shall be managed by a High Court judge and
tried by a High Court judge or a deputy High Court judge.
(ii) If the case is classified “SCJ”, it shall generally be managed by a senior circuit
judge and tried by a senior circuit judge or by a recorder.

Paragraph numbers marked with a “+” can be found online and on CD.
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SecTioN 2C: PROCEEDINGS IN THE TECHNOLOGY & ConsTRUCTION COURT

(iii) In general the assigned TCC judge who case manages a case will also try tha
case. Although this continuity of judge is regarded as important, it wij}
sometimes be necessary for there to be a change of assigned judge to case
manage or try a case but such changes are kept to a minimum.

3.7.2 When classifying a case “HGJ” or “SCJ”, the Judge in Charge will take ingg
account the following matters, as well as all the circumstances of the case:

1. The size and complexity of the case.

The nature and importance of any points of law arising.

The amount of money which is at stake.

. Whether the case is one of public importance.

. Whether the case has an international element or involves overseas parties.

. The limited number of High Court judges and the needs of other court us-
ers, both civil and criminal. :

O Uk W

The Judge in Charge may change the classification of any case from “HCJ” to “SCJ"
or from “SCJ” to “HCJ”, if it becomes appropriate to do so. There will be a band of
cases near the borderline between “HCJ” and “SCJ”, where the classification will.be
liable to change depending upon the settlement rate of other cases and the
availability of judges.

3.7.3 When proceedings are commenced in, or transferred to, the TCC at i
Dunstan’s House in London, any party to those proceedings may write to the courr
setting out matters relevant to classification. Any such letter should be clear and
concise and should be copied to all other parties. A defendant who wishes to send
such a letter should do so as soon as he becomes aware of the proceedings. Any party
who believes that a case has been wrongly classified (whether “HCJ” or “SCJ”) should
write to the court promptly setting out his grounds for that belief. All letters referred
to in this paragraph are referred to the judge in charge of the TCC or (in s
absence) to the other TCC High Court judge for consideration.

(a) When a TCC case has been assigned to a named High Court judge, all com:
munications about case management should be made to the assigned High
Court judge’s clerk with email communications copied to the TCC Registry
at tec@hmeourts-service.gsi.gov.uk.

(b) When a case has been assigned to a named senior circuit judge in the TCC a1
St Dunstan’s House, all communications about case management shaii te
made to that judge’s clerk.

(c) All communications in respect of the issue of claims or applications-:nd all
communications about fees, however, should be sent to the TCC Registry.

(d) All statements of case and applications should be marked with ihe name o
the assigned judge.

3.7.5 There are currently full time TCC judges at Birmingham and Manchester.
There are principal TCC judges at other court centres outside London. TCC cases at
these court centres are assigned to judges either (a) by direction of the full time or
principal TCC judge or (b) by operation of a rota. It will not generally be appropriate
for the Judge in Charge (who is based in London) to consider TCC cases which are
commenced in, or transferred to, court centres outside London. Nevertheless, if any
TCC case brought in a court centre outside London appears to require management
and trial by a High Court judge, then the full time or principal TCC judge at that
court centre should refer the case to the judge in Charge for a decision as to its
future management and trial.

3.7.6 When a TCC case has been assigned to a named circuit judge at a court centre
other than in London, all communications to the court about the case (save for
communications in respect of fees) shall be made to that judge’s clerk. All
communications in respect of fees should be sent to the relevant registry. All
statements of case and applications should be marked with the name of the assigned
judge.

Paragraph numbers marked with a “+” can be found online and on CD.
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We Working in London

8.1 Since 20 July 2009 all TGC claims in the TCC Registry in London can be issued 2C-56

fecironically and all proceedings, whether the claims were commenced electronically

e._f, a paper claim form issued after that date, can be continued by taking advantage
0;-;(313 electronic issuing and filing process (“e-working”). It is hoped that in future
;’/ears e-working in the TCC will be extended to courts outside London.

$.82 After a pilot scheme which ended on 31 March 2010, all e-working is now dealt

with by Practice Direction 5C to CPR Part 5. A summary of the process is set out
below.

5.8.3 Requirements for e-working. To carry out e-working all that is required is an
eﬁ1ail address and the relevant version of Adobe Acrobat.

5.8.4 Starting a Claim Electronically. To start a claim electronically it is necessary to
send an email to getform@justice.gsi.gov.uk with the relevant form name in the title: eg
NI(TCC) for a Part 7 claim form in the TCC. An email will then be received with the
necessary blank claim form which can be sgved ‘and then psed for future use. After
completing the form it is sent to submit@justice.gsi.gov.uk. It is necessary to pay the fee
which will generally be by a one off online payment or payment from an electronic
account set up for that purpose. The claim form is then received as an issued and
sealed claim form.

3.8.5 Effect of stariing a claim on paper. If a party has started a claim by issuing a
claim form after; 20 July 2009 then that claim is scanned and an electronic file created
so that the-sanie facilities for e-working are available as with a claim which was started
by issuing alaim electronically.

3.2:6.Steps after the Claim Form. The claim form cgntains a number of docyment
keysor links for standard forms to allow the parties to use them to obtain the
i.ecessary forms to continue the process eg acknowledgment of service, part 20 claim
‘orms. In addition, by the use of the multipurpose form a party can file any other
documents with the court such as pleadings, witness statements or skeleton
arguments.

3.8.7 The court process. As all documents issued or filed electronically are
automatically filed in the court file there is no requirement for any hard copy
documents to be filed with the court except when it is necessary to file a hard copy
case management bundle, a bundle for any application and a trial bundle.

3.8.8 Communications with the court. When there is an electronic file, the court will
communicate with the parties at one or more nominated email addresses. Parties are
also now accepting service by email but this will only apply if they have expressly
given consent to service by email. The court would encourage solicitors and the
parties to adopt service by email.

3.8.9 Further information on e-working. Parties who require assistance with
e-working should contact the TGC Registry in London on 020 7947 6022 or the
e-working helpline on 020 8123 0846.

4,
Access To THE COURT

4.1 General Approach

4.1.1 There may be a number of stages during the case management phase when the
parties will make applications to the court for particular orders: see Section 6 below.
There will also be the need for the court to give or vary directions, so as to enable
the case to progress to trial.

4.1.2'The court is acutely aware of the costs that may be incurred when both parties
prepare for an oral hearing in respect of such interlocutory matters and is always
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the assignee would be a breach of covenant is not automatically unreasonahjg
necessary to consider what the reasonable landlord would do in the particula ¢
stances of the case (Ashworth Frazer Ltd v Gloucester Gity Council (No.2) [2001] Uk
[2001] 1 W.L.R. 2180). :

Apportionment of rents ¥
20.—(1) An order of apportionment of a rent reserved by a e
or any such other rent or payment as is mentioned in section
the Inclosure Act, 1854, may be made by the under sections
fourteen of that Act, on the application of any person interested
the rent or payment, or any part thereof, or in the land in respeg
which such rent or payment is payable, without the concurreng
any other person: Provided that the Minister may in any such
on the application of any person entitled to the rent or paymeng
any part thereof, require as a condition of making the order that.
apportioned part of the rent or payment which does not exceed
yearly sum of [£5] shall be redeemed forthwith [in accordance
sections 8 to 10 of the Rentcharges Act 1977(which, for the purps
of this section, shall have effect with the necessary modifications)},

[(1A) An order of apportionment under sections 10 to 14 of i
said Act of 1854 may provide for the amount apportioned i
part of the land in respect of which the rent or payment is payahje
be nil.] i

(2) Where the reason for the application was due to any aci
taken by a dperson other than the applicant, the Minister s
notwithstanding anything in section fourteen of the Inclosure /
1854, have power to direct by whom and in what manner the exg
ses of the application or any part thereof are to be paid.

3B-76

ol h

3B=77  Note —Section 20 was amended by Housing Act 1980, s.143(1), the Rentchar
1977 5.17(1) and Sch. 1, para.3 and by Housing Act 1980 5.143(3). The fun
the Minister of Agriculture and Fisheries under s.20 are now exercisable by
tary of State: see Transfer of Functions (Ministry of Food) Order 1955 (51 100,
Minister of Land and Natural Resources Order 1965 (SI 1965/143); Miraser7 of Lai
and Natural Resources (Dissolution) Order 1967 (SI 1967/156) and Seciewary of

for the Environment Order 1970 (SI 1970/1681).

ParT [l
GENERAL
I
The tribunal _
3B-78  21. The tribunal for the purposes of Part I of this Act shall be e

court exercising jurisdiction in accordance with the provisions of ¢

tion sixty-three of the Landlord and Tenant Act, 1954. i I
3B-79 Note —The current 5.21 was substituted by Landlord and Tenant Act 1954 5 6300

LR S

Service of notices

3B-80 23.—(1) Any notice, request, demand or other instrument undél
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motice, request, demand, or other instrument which the tenant shall

LanpLorD AND TENANT AcT 1927

= Act shall be in writing and may be served on the person on
Y it is to be served either personally, or by leaving it for him at
st known place of abode in England or Wales, or by sending it
oh the post in a registered letter addressed to him there, or, in
ease of a local or public authority or a statutory or a public utility
,&z any, to the secretary or other proper officer at the principal of-
ﬁ of such authority or company, and in the case of a notice to a
ndlord, the person on whom it is to be served shall include any
i of the landlord duly authorised in that behalf.
. {1A) Occupation or the carrying on of a business—
(a) by a company in which the tenant has a controlling inter- |
R est; or |
Iy (b) where the tenant is a company, by a person with a con- ‘
' - trolling interest in the company, ‘
" hall be treated for the purposes of this section as equivalent to a
pecupation Of, as the case may be, the carrying on of a business by |
¢the tenant. ‘
" (iB) Accordingly references (however expressed) in this Part of
this Act to the business of, or to use, occupation or enjoyment by, the
tenant shall e construed as including references to the business of,
of Lo use;occupation or enjoyment ?f” a company falling within
sibsecton ¥ 1A)(a) above or a person falling within subsection (1A)(b)
Sy
" (2 Unless or until a tenant of a holding shall have received notice
1yt the person theretofore entitled to the rents and profits of the
nolding (hereinafter referred to as “the original landlord”) has ceased
to be so entitled, and also notice of the name and address of the
erson who has become entitled to such rents and profits, any claim,

serve upon or deliver to the original landlord shall be deemed to
have been served upon or delivered to the landlord of such holding.
|

Note —Section 23 was amended by the Recorded Delivery Service Act 1962 s.1. 3B-81
Honant”

Any person entitled in possession to the holding under any contract of tenancy, 3B-82
whether the interest of such tenant was acquired by original contract, assignment,
operanon of law or otherwise (s.25). This includes sub-tenants. Note that the designa-
fiyn of landlord and tenant continues to apply to the parties until the conclusion of
any proceedings taken under or in pursuance of this Act in respect of compensation

{5:25(2))
“andlord”
* Auy person who under a lease is, as between himself and the tenant or other lessee, 3B-83

Ior the time being entitled to the rents and profits of the demised premises payable
mader, the lease (5.25).

“Service of notices”

 Sertion 23 provides that any notice, request, demand or other instrument can be 3B-84
W‘Fﬁd personally or left at the last known place of abode (which includes place of
l?Wness——Price v West London Investment Building Society Ltd {1964] 1 W.L.R. 616;

H@WH 2 AIlER. 318, CA; ¢f. Arundel Corp v Khokher [2003] EWCA Civ 1784; [2004 148

SHLB. 925) of the person to be served or posted by registered or recorded delivery

(S of the Recorded Delivery Service Act 1962). (As to change of landlords, see 5.23(2)).
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Section 3J:  DiRECTORS DISQUALIFICATION PROCEEDINGS

Secretary of State or by the official receiver at his direc

. d tinn,
whether made in the High Court or a county court.!

) *
Rights of audience
It is occasionally assumed that because official receivers and deputy officia| e
have rights of audience, the court will take a more flexible approach to direcrene:
represented by accountants or insolvency advisers. This assumption is incorrecy,
the general practice of the Companies Court is to require strict observance of he
vant statutory provisions as to rights of audience.

Part It

Disqualification applications

4. Commencement :
4.1 Sections 2(2)(a), 3(4), 4(2), 6(3), 8(3) and 9E(3) of the
identify the civil courts which have jurisdiction to deal
disqualification applications.
4.1A A disqualification application must be commenced by a ¢
form issued: S
(1)  in the case of a disqualification application under section
of the Act, in the High Court out of the office of
companies court registrar at the Royal Courts of Justice!
(2) in any other case,

(a) in the High Court out of the office of the compa
court registrar or a chancery district registry; and
(b) in the county court, out of a county court office, .
4.2 Disqualification applications shall be made by the issue sfigh

claim form in the form annexed hereto and the use of the proces
set out in CPR Part 8,2 as modified by this practice direction's
(where the application is made under sections 7, 8 or 9A of the 4
the Disqualification Rules. CPR rule 8.1(3) (power of the Cousi ‘0 0is
der the application to continue as if the claimant had noct used
Part 8 Procedure) shall not apply.
4.3 When the claim form is issued, the claimant-wiil be give
date for the first hearing of the disqualification apslication. This
is to be not less than eight weeks from the date(otissue of the ¢lai
form.? The first hearing will be before a registrar.

Use of Pt 8 procedure :
The use of the Pt 8 procedure (and prior to 1999 the originating summons
dure under the RSC) is in some respects not entirely satisfactory, particularly
where a substantial amount of the factual evidence is disputed (a point indir
luded to by Sir Donald Nicholls V.-C. in Re Rex Williams Leisure Plc [1994] Ch.
However, use of the Pt 7 procedure with statements of case would be even less sat
tory, as the claimant’s case (based on his conclusion that it is “expedient in the v‘
interest that a disqualification order should be made”) is not a cause of action ¢

! Rule 10 of the Insolvent Companies (Disqualification of Unfit Directors) P
ings Rules 1987.

2 Rule 2(2) of the Insolvent Companies (Disqualification of Unfit Directors) Pra
ings Rules 1987 as amended. [

% Rule 7(1) of the Insolvent Companies (Disqualification of Unfit Directors) Pro
ings Rules 1987.
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nds itself to being pleaded in the orthodox way (though the courts have recog-

ai the evidence in support of the application “has of necessity something of the

o1 of a pleading”: Laddie J. in Re Finelist [2003] EWHC 1780 (Ch); [2004]

77 at [14]). The intention is that all the evidence deemed relevant by the par-

n be put before the court, normally without the need for disclosure, so that (in

of 55.6 to 9 of the Act) the court can decide the question of unfitness. Thus,

i uegh applications are occasionally made for an order that disqualification proceed-

w<hould proceed by way of statements of case, it is suggested that it will only be in

' ,mosr exceptional circumstances that the court would consider it appropriate to
<uch an order.

) ity Court Proceedings

 Most disqualification cases are issued in the High Court. By 5.6(3) of the Act the
Loy County Court which may make a disqualification order in relation to a director of
: {:en lead company is the County Court which wound up the company, or had ju-
Lisdiction to do so. It has been held that the court has no jurisdiction to transfer a case
“from fhat County Court to a different one: see Secretury of State v Shakespeare [2005]
?m 891. However, it should be noted that if proceedings are commenced in the
“wpong court they are not invalid, and they may be retained in that court: see 5.6(3B)

,W{h’f Act.

5. Headings

5.1 Eyervclaim form by which an application under the Act is
fegun and all affidavits, notices and other documents in the proceed-
i must be entitled in the matter of the company or companies in
ar=siion and in the matter of the Act. In the case of any disqualifica-
Han application under section 7 or 9A of the Act it is not necessary to
mention in the heading any company other than that referred to in
setiion 6(1)(a) or 9A(2) of the Act (as the case may be).

#. The claim form

* 6.1 CPR rule 8.2 does not apply. The claim form must state:

(1) that CPR Part 8 (as modified by this practice direction) ap-
‘ plies, and (if the application is made under sections 7, 8 or
. 9A of the Act) that the disqualification application is made in
: accordance with the Disqualification Rules;!
that the claimant seeks a disqualification order, and the sec-

" uon of the Act pursuant to which the disqualification ap-
.~ | plication is made;

{3) the period for which, in accordance with the Act, the court
has power to impose a disqualification period.
The periods are as follows—
(a) where the application is under section 2 of the Act, for
a period of up to 15 years;
(b) where the application is under section 3 of the Act, for
e a period of up to 5 years;
(c) where the application is under section 4 of the Act, for
a period of up to 15 years;

T
}é"%ﬁ;ﬂ(i% g;lthe Insolvent Companies (Disqualification of Unfit Directors) Proceed-
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(d) where the application is under sectio th
¢ n 7 .-
a period of not less than 2, and up to 15,0;:2§.

(e) where the application is under section 8 op (;'
=g Act, for a period of up to 15 years.2 g

in cases where the disqualification 2 lication i
: , n

sections 7, 8 or 9A of the Act, that olilpthe first ﬁe?f %
application, the court may hear and determine it]?ﬁ

:lllon bu.td will ad%ourn the application to be heard (v g

€r evidence, if any) at a later date that wi

the defendant;3 s nouﬁea

(5) that any evidqnce VYhiCh the defendant wishes the O
tqke into C'OIlSId'eI‘%tIOIl must be filed in court in accory

with t.hq time limits set out in paragraph 9 below

time limits shall be set out in the notes to the Claim Fesrrit

3J-16 7.1 Servu;e Qf claim forms in dis

7.2 The claim form shall be served by the clai ‘-
1(‘ilefendant. It may be served by sending it byyﬁrst class I;I(I);ltn 'tt«:-{ﬁils t
nown address; and the date of service shall unless the contr i
shown, be deemed to be the 7¢h day following that on which the
claim form Was posted.” CPR r.6.7(1) shall be modified accord
Otherwise Sections I and 1 of CPR Part 6 apply.6 '
7.3 Where any claim form or order of the court or other

ingy

'Rule 4(b)i ; . ) W .
Priceedin g 'I){(llx)legf; gég Insolvent Companies (Disqualification of Unfit Directors)

2Rule 4(b)(ii . c : { .
Proceedingg [){(lllll)esofgglf Insolvent Companies (Disqualification of Unfit Directess)

3 Rule 4 . ; L i ) :
Flocen ding(SC)R?ﬁgs (ICBS('); the Insolvent Companies (Disqualification of Unfit Directors)

4 Rule 4 . . o
ings Ru(lees (% é)';the Insolvent Companies (Disqualification of Unfit Directors) Progeeds:

5 Rule 5(1 : . X ;
P Ru‘lses (l ()9 8O7f the Insolvent Companies (Disqualification of Unfit Directors) Procests

S Attention i . .
P fgr n‘i.on is drawn to CPR rule 6.14(2) regarding a certificate of service of the

7Rule 5 . ’ —
o lélu?es (12% é); the Insolvent Companies (Disqualification of Unfic Directors) Procesd
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3 The claim form served on thé defendant shall be accompanied
scknowledgement of service.

a to be by the claimant
of the more substantial changes effected by the CPR to High Court practice
he provision (since October 1, 2008 to be found in CPR r.6.4) that service by the
4 18 the general rule. Rule 7.1 of the Disqualification Rules preserves the pre-1999
ourt practice for disqualification proceedings. There is a great deal of sense in
A proach, in particular because of the very tight limitation period of two years fol-
@ﬁ P insolvency which applies in relation to applications under s.6 of the Act.
mgauons into the conduct of directors can be very time-consqming, z.md many ap-
Lh ',;,':[-i(.‘)ﬂs are only issued towards the end of the two year period. It is clearly ap-
B riate that the burden of complying with the time limits should in such circum-
| B'P,e;s'ibe the particular responsibility of the claimants, and not the court.
s wice should always comprise service of the claim form, the evidence in support,
i he acknowledgment of service.
NB—thé reference in the footnote to r.6.14(2) is now obsolete. The provisions as to
ceriiticates of service are now found in CPR r.6.17. The reference in para.7.2. to CPR
r£.7(1) (deemed service) is also obsolete. The current deemed service provisions are

Found 1n CPR 1r.6.14.
|

Sevice to be av\ost known address

" 1t should be noted that the wording of para.7.2 is more flexible than r.5(1) of the
Bisqualiication Rules (which states that “The claim form shall be served on the defen-
it Yy scuding it by first class post to his last known address”). In the light of Cran-
Jultr Crdgegrove Lid [2003] EWCA Civ 656; [2003] 1 W.L.R. 2441 (inter alia dealing
m the former CPR, 1.6.5(6)), service at the last known address is good service, even

. aen the claimant knows or believes the defendant no longer resides there.

‘Beemed service

‘The phrase “unless the contrary is shown” contained in para.7.2 (and r.5(1) of the
ihsqualification Rules) means that deemed service in this context was significantly dif-
derent to the deemed service provision found until October 1, 2008 in CPR r.6.7(1)
{where the phrase was absent). The position on deemed service in general civil litiga-
tion reached as a result of Anderton v Clwyd CC (No.2) [2002] EWCA Civ 933; [2002] 1
WLR. 3174 therefore did not apply. The general CPR provisions as to service were
mfmantially recast with effect from October 1, 2008.

Service out of the jurisdiction

As indicated above (see 3]-3, Application of the CPR), service out of the Jjurisdiction
i¥ gaverned by the discretion given to the court under r.5(2) of the Disqualification
Rules (repeated as para.7.3 of the Practice Direction), rather than the provisions now
fannd in CPR, Pt 6. It should be noted that when the Disqualification Rules were

“brought into effect, in this respect they reflected the approach in r.12.12 of the

fsolvency Rules 1986 . Rule 12.12 has now been revoked and replaced with r.12A.20
+ Which states that “CPR Part 6 applies to the service of court documents outside the
[urisdiction with such modifications as the court may direct”. The position on service
Ut of the jurisdiction in disqualification proceedings is therefore now out of step with
msoivency proceedings generally.

8. Acknowledgment of service

8.1 The form of acknowledgment of service is annexed to this
Practice direction. CPR rules 8.3(2) and 8.3(3)(a) do not apply to
5qualification applications.

8.2 In cases brought under section 7, 8 or 9A of the Act, the form
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Editorial note

TA=8.3  Section 58AA of the Courts and Legal Services Act 1990 intrody
respect of contingency fee agreements, known as “Damages BasedCes i
ing to Employment Matters” which bear a marked similarity to the reg s
ing conditional fee agreements in 2000, which were revoked in 20(v)45'egu’tlt i
agreement which relates to an employment matter, and satisfies the - da-'
in the Act, is not unenforceable by reason only of its being a dali .
ment; but one which does not satisfy those conditions is unenfor. 283 by
Legal Services Act 1990 ss.58AA(1), (2) and (3). Wi

Under the 1990 Act the agreement:
(a) must be in writing;
{b) must not provide for a payment above a prescri
ribed
© above an amount calculated in a prescrib(le)d manneramoum’ ot
¢) must comply with such other requi it :
art e s A quirements as to its terms and <on,
(d) must be made only after the person iding servi '
. providing services under th,
has provided ibed inft i J e .
e EA AN prescribed information ( Courts and Legal Service
The Act does not apply to an a i :
¢ greement entered into before the .comipne &
of the Regulations. The Damages Based Agreements Regulations 201%) ?él;:L 16
;ame into force on April 6, 2010. The Regulations set out the requirements K'
or tk}e' purposes of s.58AA of the 1990 Act. The requirements are thas th, e
conditions of a damages based agreement must specify: SN
(a) the c!alm or proceedings or parts of them to which the agreerﬁem e
(b) the circumstances in which the representative’s payment, expens
or part of them are payable; and (i
(c) the reason for setting the amount of the pz ,
. ] payment at the level agre
hfa}vmg r(iga}rdlto, xivhere appropriate, whether the claim or prcﬁ:r’ee:
of several similar claims or proceedings ( Dz i
tions 2010 reg.2). . R s
The information which has to be gi is adel
b n wh 12 given before an agreement is m:
S;grldeg to tl(lje client in writing about the matters set out below :nfin:g:h. .
anation, advice or other information about any of s s che el
request. Those matters are: o e
(a) the circumstances in which the client ma i N
y seek a review of th i
penses of the representative and the procedure for doing so; “ T
(b) the.dlspute resolution service provided by the Advisory Con:y.
o A;blt}rlatlon lf}ervme (ACAS) in regard to actual and potential claims;  +
¢) whether other methods of pursuing the clai g the proce
el P g the claim or financing the proces
(i) advice under the Community Legal Service;
(i) legal expenses insurance;
(iii) pro bono representation; or
(iv) trade union representation
. are available, and if so how they apply to the client and the claim or
ings in question;
(d) the point at which expenses become payable; and :
(€) a reasonable estimate of the amount that is likely to be spent upon &3
o inclusive of VAT ( Damages Based Agreements Regulations 2010.reg:fii
){) amendment to a damages based agreement to cover additional causes s
must be in writing and signed by the client and the representative. The piéseiit
amount of payment is the amount which, including VAT, is equal to 35 per ce

sum ultimately recovered by the client in the claim i :
Agreements Regulations 2010 reg.5. R s Damagﬂ

fie

The additional requirements prescribed under the Act are that the erms wil

condlthns of a damages based agreement must be in accordance with the foll
(a) if the agreement is terminated the representative may not charge‘i'h:ﬁ:
more than the representative’s costs and expenses for the work uridexia
respect of the client’s claim or proceedings. “Costs” means the  toialibf
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" rescntative’s time reasonably spent in respect of the claim or proceedings,
e )

sultiplied by the reasonable hourly rate of remuneration of the representative.
sjixpenses” means disbursements incurred by the representative, including
sounsel's fees and the expense of obtaining an expert’s report.

& he client may not terminate the agreement:

(i) after settlement has been agreed; or

(i) within seven days before the start of the tribunal hearing;

. ¢he Tepresentative may not terminate the agreement and charge costs, unless

e client has behaved or is behaving unreasonably (Damages Based Agree-

ments Regulations 2010 regs 4, 5 and 6).

tion funding agreements

(1) A litigation funding agreement which satisfies all of the
dions applicable to it by virtue of this section shall not be
orceable by reason only of its being a litigation funding

For tiil_e purposes of this section a litigation funding agree-

san agreement under which—

(a) a person (“the funder”) agrees to fund (in whole or in
part)ythe provision of advocacy or litigation services (by
somcone other than the funder) to another person (“the
litizant”); and

(¥)'the litigant agrees to pay a sum to the funder in speci-
fied circumstances.

@ Th:: following conditions are applicable to a litigation funding
\gement—=

(a) the funder must be a person, or person of a description,
prescribed by the Lord Chancellor;

{b) the agreement must be in writing;

(©) the agreement must not relate to proceedings which by
virtue of section 58A(1) and (2) cannot be the subject of
an enforceable conditional fee agreement or to proceed-
ings of any such description as may be prescribed by the
Lord Chancellor;

(d) the agreement must comply with such requirements (if
any) as may be so prescribed;

(e) the sum to be paid by the litigant must consist of any
costs payable to him in respect of the proceedings to
which the agreement relates together with an amount
calculated by reference to the funder’s anticipated ex-
penditure in funding the provision of the services; and

(f) that amount must not exceed such percentage of that
anticipated expenditure as may be prescribed by the
Lord Chancellor in relation to proceedings of the de-
scription to. which the agreement relates.

~ [4) Regulations under subsection (3)(a) may reqll;ire a person to
%approved by the Lord Chancellor or by a prescri

ibed person.

) The requirements which the Lord Chancellor may prescribe
e subsection (3)(d)—
(a) include requirements for the funder to have provided
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ARRANGEMENT OF SECTIONS

Parr 11

Otuer FUNDING OF LEGAL SERVICES

Costs

Skcr.
29. Recovery of insurance premiums by way of costs

30. Recovery where body undertakes to meet costs iidbiliies. . . . ..

Part i

CosrTs

Recovery of insurance premiums by way

costs in respect of the premium of the policy.
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. ,ustice Act 1999

OtHeR Funping OF LEGAL SERVICES

7A-12  29. Where in any proceedings a costs order is made in fay
any party who has taken out an insurance policy against the :
incurring a liability in those proceedings, the costs payable
may, subject in the case of court proceedings to rules of court, if

Access 1o JusTicE AcT 1999

vant before ¢t} A

‘ptions of : ery where body undertakes to meet costs liabilities

dertakes to meet (in accordance with arrangements satisfying

eiibed conditions) liabilities which members of the body or other
;s who are parties to proceedings may incur to pay the costs of
 parties to the proceedings.
thie | @ 1If in any of the proceedings a costs order is made in favour of
of the members or other persons, the costs payable to him may,
o subsection (3) and (in the case of court proceedings) to
o of vourt, include an additional amount in respect of any provi-
.made by or on behalf of the body in connection with the
eedings against the risk of having to meet such liabilities.
" (8) Bur the additional amount shall not exceed a sum determined
prescribed manner; and there may, in particular, be prescribed
wanner of determination one which takes into account the likely
o the member or other person of the premium of an insurance
‘against the-risk of incurring a liability to pay the costs of other
10 the proceedings.
) In thi¢ sction “prescribed” means prescribed by regulations
by the, Lord Chancellor by statutory instrument; and a statu-
fnsiritent containing such regulations shall be subject to annul-
4 pursuance of a resolution of either House of Parliament.
. 1, Regulations under subsection (1) may, in particular, prescribe
i description of body one which is for the time being approved by
@ g Lord Chancellor by a prescribed person.

ﬁdf@—f\mended by SI 2005/3429.

P fhe Courts and Legal Services Act 1990 s.58 and the Access to Justice Act 1999

i ko the enactment of the Courts and Legal Services Act 1990 the historical po-
had been that conditional fee agreements were not lawful. A solicitor acting for a
it litigation was not entitled to agree with the client to accept a financial reward
thf varied according to the success of the case. See the Court of Appeal’s judgment
i Trading (A firm) v Taylor [1998] Q.B. 781 for a summary of the early develop-
{ the law relating to Champerty and Maintenance. Following a policy review in
vd tonsultation, the original form of 5.58 of the Courts and Legal Services Act
vas enacted, with Regulations following in 1995 to permit CFAs to be used in a
) tircamscribed range of six types of case. New regulations in 1998 extended the
B¢'0f rases in which a CFA could be used but ‘no win no fee’ funding as it became
had to await developments in case law and statute before becoming
it place. In early 1998 the Court of Appeal gave judgment in Thai Trading (A

ke Tavlor [1998] Q.B. 781, holding that an agreement between solicitor and client
he solicitor would charge no fee in the event of failure and only his normal fee in
ent of success was no longer contrary to public policy and was not an unlawful
emeni despite involving conduct by the solicitor which had been in breach of rule
 the then Solicitor’s Practice Rules (which forbade conditional fee agreements).

rading was initially not followed at Divisional Court level (Hughes v Kingston
Hidl City Council [1999] Q.B. 1193), on the basis that a dictum in the House of
s ase of Swain v The Law Society [1983] 1 AC 598, that the Solicitors' Practice rules

dhe torce of a statute” was incompatible with the Thai Trading decision and that
il had not been considered in Thai Trading. Rule 8 of the Solicitor’s Practice rules
n swiftly amended to permit CFA agreements to be entered into provided they
wtul either at conmon law or under statute.

of costs
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iments) (N0.2) Regulations 2003 (SI 2003/3344), were highly prescriptive and
W provide a technical battleground for challenges to CFA agreements by pay-
:ijes in the course of detailed assessment. The case history of technical chal-
is lengthy: for a cross-section of challenges concerning the adherence to regula-
Hollins v Russell [2003] EWCA 718; Sarwar v Alam [2002] 1 W.L.R. 125; Bowen
24 BC [2004] EWHC 9010 (Costs); Richards v Davis, November 25, 2005,
Hughes v Newham LBC (2005) 102(34) L.S.G. 30; Samonini v London General
ot Services Ltd [2005] P.1.Q.R. P20; Woods v Chaleff [1999] C.L.Y. 500, and the
ous test and first instance cases which can be accessed through the Senior
Josts Office website at http://www.justice.gov.uk/guidance/courts-and-tribunals/courts/
W—costs—(yﬁce/tmnscﬁpts.htm [accessed November 21, 2011].

ourt of Appeal, considering the words “or otherwise” in reg.3A(1) of the

In 1999 reform to the whole subject of litigation funding was considegead
ment and the subject was placed on a new statutory footing in the guise of
Access to Justice Act 1999 above, which wholly replaced 5.58 of the Lourgy
Services Act 1990 and introduced s.58A. By these sections CFA agreemenyg
they complied with the Act and any relevant regulations, are no longer y;
but any other forms of CFA are rendered unenforceable, a fact contipyg
Court of Appeal in Awwad v Geraghty & Co [2001] Q.B. 570 to the effec thag
no longer scope for development of the Common Law in the area of UFA

The Solicitors’ Costs Information and Client Care Code 1999 (!
The Law Society published the Solicitors’ Costs Information and Clieng
in 1999 with the effect that solicitors were professionally obliged to Provide 1
wide range of information about charging and about funding Options ayz; donal Fee Agreements (Miscellaneous Amendments) Regulations 2008, was not
them, orally and in writing. The Code was amended in June 2006 in the ligh ded that those words were never intended to include insurance. When consider-
revocation in November 2005 of the Conditional Fees Regulations of 20¢( ‘e actual terms of the CFA Waller L.J. expressed the view that he could see no
See now the SRA Code of Conduct 2011, Chapter 1. - why the court should not look at the whole package produced by the solicitor:
(A the Rule 15 letter explaining to the client the effect of the agreement and: the
olicy recommended by the solicitor. In that way it could be ascertained
ther. as between client and solicitor, the proper understanding was that the client
dmot be liable for any own side’s costs whatever the result of the proceedings,
10the extent that they could be recovered from the other side or under the insur-
solicy. As to whether the particular CFA was a “CFA lite” depended on the
«ion of the arrangement made between the solicitor and the client, including
-arrangenaut as may have been made by the Rule 15 letter and by insurance. On
5. the-covrt found that the agreement was a CFA lite. The court also considered
sstent w2 which the solicitors had an interest in recommending the particular
Had the court not found the agreement to be a CFA lite it would have held
. there had been non-compliance with reg.4(2)(e) by the solicitors’ failure to dis-
i\fg‘.mr mterest and the CFA would have been unenforceable. The solicitors were
fir the tlaims management company’s panel and were required by the operations
\b al to use the company’s precedents, i.e. the Rule 15 letter and CFA which
E‘ ided the recommendation of the company’s own policy (Jones v Wrexham BG
97} EWCA Civ 1356).

The developing role of professional rules and guidance as to conditi
agreements L
The history of the courts” approach to the consequences of breach of |4
practice rules in relation to CFA’s might give encouragement to litigators
raise challenges to the new-form CFA agreements if there are departures fre
Code. If the strict letter of the Code supplied by the Law Society is not followad jt
be that a challenge could be founded upon that breach on the basis that the wyd
is made pursuant to Law Society rules. It will be recalled that in Tha: dein‘q
v Taylor [1998] Q.B. 781, the Court of Appeal had regarded a breach of }_E
Solicitor’s practice rules as not affecting the enforceability or lawfulness of 4 e
ment, but that the Divisional Court in Hughes v Kingston upon Hull City Cound N
Q.B. 1198, in refusing to follow Thai Trading, relied upon a dictum in Swan
Society [1983] 1 AC 598 that the Law Society’s rules ‘had the force of a statute
much as if the rules, ... were set out in a Schedule to the Act’ (per Lord Biigl
Swain at page 621G, cited in Hughes).
It appears however that more recent re-interpretation of Swain given by b
of Appeal in Garbutt v Edwards [2005] EWCA Civ 1206 treats the Solicitors'
Rules (in that instance r.15) as a species of subordinate legislation the breach :.,\&
does not of itself necessarily render a funding contract unlawful and sim; ady,
that a breach of the Solicitors’ Costs Information and Client Care Cod¢ - & T
essarily have that consequence either. It is suggested that that is the »¢1s ]
not least on the basis that to adopt too literal a reading of Lord Brigouman's dic
Swain quoted above might imply that the Law Society is empowered io, create
legislation. In a sense the Thai Trading public policy approach towards breache
Solicitors Practice rules has been revived, Per Arden L ].\at para.81 i G
Edward:
“Estimates are required only by the Code (as avfini=d above). The Code 1l
pursuant to Rule 15 of the Solicitors’ Practice Rules. These Rules aré
the Council of the Law Society pursuant to section 31 of the 1974 Act |

tion of the 2000 and 2003 Regulations
2003 and 2004 the Government conducted consultation on the subject of the
cation of the regulatory legislation governing CFAs in the light of the state of
s described above. The conclusion was that the CFA regulations were not neces-
j ot effective and to a large extent duplicated existing professional regulation and
Id be revoked so that the primary legislation in the form of 5.27 of the Access to
& Act 1999 would provide the basic legislative framework for the use of CFAs.
g primary responsibility for client care, contractual and guidance aspects would be
i‘y the Law Society’s Professional Rules and supporting guidance. The Conditional
ements (Revocation) Regulations 2005 (SI 2005/2305), reproduced in this sec-
were the result, together with the Solicitors’ Practice (Client Care) Amendment
{2005] and the Law Society’s model CFA and guidance text for clients (see paras
above). In making these Rules, the Council of the Law Society is aciilig i 76 and 71§—-77 for the model CFA and guidgnce). The.entire new regime—ef-
public interest, and the Rules have the force of subordinate legislatioi ely revoking the whole of the body of regulations governing the form and content
Law Society [1983] A.C. 598. The inference T would draw is that the Codé & & o CFA agreements—came into force on November 1, 2005 and has been observed
to protect the legitimate interests of the client, and the administrauom Gf Gigially as being intended by Parliament to prevent further technical challenges. See
rather than to relieve paying parties of their obligations to pay costs whit #dgment of the Senior Costs Judge in Richards v Davis 25/11/2005 SGCO case
been reasonably incurred.” GFTH0504722 at para.91: '

"...in revoking the CFA regulations Parliament’s desire is clearly to prevent fur-
| ther technical challenges. Such challenges take up a disproportionate amount of
fourt time and prevent the proper development of the CFA and ATE market.
The client’s protection has not simply been abandoned, but the regulation of the
- funding regime has been taken on by the professional bodies, in particular, by
g(l)e Law Society which has passed the Solicitors’ Practice (Amendment) Rule
2005.”
ot that by reg.3 the 2000 and 2003 regulations continue to have effect in respect
“ements entered into before November 1, 2005, though there is presumably no

The 2000 and 2003 Regulations
The protections provided in the Solicitors’ Costs Information and Client €
1999 were joined by a series of arguably precipitate regulations in circumstancs
were described at paras 25-30 of the Court of Appeal’s judgment in the sub:
case of Hollins v Russell [2003] EWCA Civ 718. The Conditional Fee Ag
Regulations 2000 (S1 2000/692), the Collective Conditional Fee Agreemen
tions 2000 (SI 2000/2988), Conditional Fee Agreements (Miscellaneous Amel
Regulations 2003 (ST 2008/1240), and the Conditional Fee Agreements (Mis¢
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