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(i) is for coping with emergencies and/or disasters; and

(i) is prepared by the Commonwealth, a State or a Territory; or

(b) a fire-fighting, civil defence or rescue body, or part of such a body; or

(c) any other body, or part of a body, a substantial purpose of which involves:

(i) securing the safety of persons or animals in an emergency or napy
disaster; or

(i) protecting property in an emergency or natural disaster; or
(ii) otherwise responding to an emergency or natural disaster: or
(d) abody, or part of a body, prescribed by the regulations;

but does not include a body that was established, or is continued in existence, for th
purpose, or for purposes that include the purpose, of entitling one or more employe
to be absent from their employment under this Division.

Regulations may prescribe other activities

109(4) The regulations may prescribe an activity that is of a community servig
nature as an eligible community service activity.

SECTION 110 NOTICE AND EVIDENCE REQUIREMENTS
Notice

110(1) An employee who wants an absence from his or her employment to be

covered by this Division must give his or her employer notice of the absence. 1)

116(2) The notice:

(a) must be given to the employer as soon as practicable (which may, be_u timg
after the absence has started); and

(b) must advise the employer of the period, or expected period, of theabsence.

Evidence

110(3) An employee who has given his or her employer notice ‘of an absence under
subsection (1) must, if required by the employer, give the ‘employer evidence that
would satisfy a reasonable person that the absence is bacatige the employee has been
or will be engaging in an eligible community service activity.

.

Compliance

110(4) An employee’s absence from his or her employment is not covered by this
Division unless the employee complies with this section.

Note: Personal information given to an employer under this section may be regulated under the
Privacy Act 1988.

SECTION 111 PAYMENT TO EMPLOYEES (OTHER THAN CASUALS)
ON JURY SERVICE

Application of this section

111(1) This section applies if:

(a) in accordance with this Division, an employee is absent from his or hef
employment for a period because of jury service; and

(b) the employee is not a casual employee.
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Employee 10 be paid base rate of pay
- Subject to subsections (3), (4) and (5), the employer must pay the employee

ﬂﬁ?;mployee’s base rate of pay for the employee’s ordinary hours of work in the
:"&'f"':‘.' o

poriod.
Bvidence
f: iﬂ;’i’;‘ The employer may require the employee to give the employer evidence that
.vould satisfy a reasonable person: | |
(a) that the employee has taken all necessary steps to obtain any amount of jury
service pay to which the employee is entitled; and
(by of the total amount (even if it is a nil amount) pf jury service pay that has been
. paid, or is payable, to the employee for the period.
Note: Per;onal information given to an employer under this subsection may be regulated under
" the Privacy Act 1988.
111(4) If, in accordance with subsection '(3), the emplqyer requires the employee to
give the emplayer the evidence referred to in that subsection:

{a) the wmployee is not entitled to payment under subsection (2) unless the
¢mpioyee provides the evidence; and

) it the employee provides the evidence — the amount payable to the employee

' under subsection (2) is reduced by the total amount of jury service pay that has
been paid, or is payable, to the employee, as disclosed in the evidence.

Payment only required for first 10 days of absence
111{5) If an employee is absent because of jury servjce in relation to a partlcu]gr
Jury service summons for a period, or a number of periods, of more than 10 days in
total:
(a) the employer is only required to.pay the employee for the first 10 days of
absence; and
{b) the evidence provided in response to a requirement under subsection (3) need
only relate to the first 10 days of absence; and
(c) the reference in subsection (4) to the total amount of jury service pay as
disclosed in evidence is a reference to the total amount so disclosed for the first
10 days of absence.

Meaning of jury service pay
141(6) Jury service pay means an amount paid in relation to jury service under a

law of the Commonwealth, a State or a Territory, other than an amount that is, or that
is in the nature of, an expense-related allowance.

Meaning of jury service summons

11(7) Jury service summons means a summons or other instruction (however
described) that requires a person to attend for, or perform, jury service.

SECTION 112 STATE AND TERRITORY LAWS THAT ARE NOT
EXCLUDED

112(1) This Act is not intended to apply to the exclusion of laws of a State or
Tertitory that provide employee entitlements in relation to engaging in eligible
community service activities, to the extent that those entitlements are more beneficial
to employees than the entitiements under this Division.

Sec 112(1)
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Note: For example, this Act would not apply to the exclusion of a State or Territory
providing for a casual employee to be paid jury service pay. '

112(2) If the community service activity is an activity prescribed in regulatiey

N

made for the purpose of subsection 109(4), subsection (1) of this section has effr
subject to any provision to the contrary in the regulations. B

Division 9 — Long service leave

SECTION 113 ENTITLEMENT TO LONG SERVICE LEAVE

Entitlement in accordance with applicable award-derived long service leave terms
113(1) If there are applicable award-derived long service leave terms (see subsect o
(3)) in relation to an employee, the employee is entitled to long service leave j
accordance with those terms. |

Note: This Act does not exclude State and Territory laws that deal with long service leavs
except in relation to employees who are entitled to long service leave under this Divisig
(see paragraph 27(2)(g)), and except as provided in subsection 113A(3).

113(2) However, subsection (1) does not apply if:

(a) a workplace agreement, or an AWA, that came into operation before th
commencement of this Part applies to the employee; or

(b) one of the following kinds of instrument that came into operation before the!
commencement of this Part applies to the employee and expressly deals witk)
long service leave:

(i) an enterprise agreement;
(if) a preserved State agreement;
(1ii) a workplace determination;
(iv) a pre-reform certified agreement;
(v) apre-reform AWA;
(vi) asection 170MX award;
(vil) anold IR agreement.

Note: If there ceases to be any agreement or instrument of a kind referr<d o in paragraph (a) 61
(b) that applies to the employee, the employee will, at that time, tecome entitled under
subsection (1) to long service leave in accordance with applicable award-derived long.
service leave terms.

113(3) Applicable award-derived long service leave terms, in relation to
employee, are:

(a) terms of an award, or a State reference transitional award, that (disregarding
the effect of any instrument of a kind referred to in subsection (2)):

(i) would have applied to the employee at the test time (see subsection (3A)}if!
the employee had, at that time, been in his or her current circumstances of
employment; and

(ii) would have entitled the employee to long service leave; and
(b) any terms of the award, or the State reference transitional award, that aré
ancillary or incidental to the terms referred to in paragraph (a).
History

S 113(3) amended by No 124 of 2009, Sch 2 items
125-127, commenced 1 January 2010.

113(3A) For the purpose of subparagraph (3)(a)(i), the test time is:

Sec 112(2) CCH Australia Limited

: i ' i 145
.~ _pi2-2 — Div9—Long service leave
chz—F

) immediately before the commencement of this Part; or

{a

if the employee is a Division 2B State reference employee {as Fiqﬁ.ned in
By ;:;chedule 9 to the Transitional Act) — immediately before the Division 2B
mfeﬁal commencement (as defined in that Schedule).

L | inserted by No 124 of 2009, Sch 2 item 128,
5 ‘.Ii;cg"'.\ d | January 2010; amended by No 175 of 2012,
5&@%’& commenced 5 December 2012. )
Entitlement in accordance with applicable agreement-derived long service leave terms
@gﬁ@} If there are applicable agreement-derived long service leave terms (see
subsection ( 5)) in relation to an employee, the employee is entitled to long service
jeave in accordance with those terms. ‘

113(5) There are applicable agreement-derived long service leave terms, in relation
to an employee if: .
(a) an order under subsection (6) is in operation in relation to terms of an
* instrument; and
(b) thosetanins of the instrument would have applied to the employee immedlately
" pefore the commencement of this Part if the employee had, at that time, been
41, bis or her current circumstances of employment; and
) there are no applicable award-derived long service leave terms in relation to
the employee.
113t6) If the FWC is satisfied that:
(a) any of the following instruments that was in operation immediately before the
~ commencement of this Part contained terms entitling employees to long
service leave:
(i) an enterprise agreement;
(i1) a collective agreement;
(iii) a pre-reform certified agreement;
(iv) an old IR agreement; and
{(b) those terms constituted a long service leave scheme that was applying in more
than one State or Territory; and

{c) the scheme, considered on an overall basis, is no less beneﬁcia} to the
employees than the long service leave entitlements that would otherwise apply
in relation to the employees under State and Territory laws;

the FWC may, on application by, or on behalf of, a person to whom the instrument
applies, make an order that those terms of the instrument (and any terms that are
ancillary or incidental to those terms) are applicable agreement-derived long service
leave terms.

History

3 113(6) amended by No 174 of 2012, Sch 9 item 38,
commenced 1 January 2013.

References to instruments

H3(7) References in this section to a kind of instrument (other than an epterprige
agreement) are references to a transitional instrument of that kind, as continued in
existence by Schedule 3 to the Transitional Act.

Australian Employment Legislation Sec 113(7)
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History

S 113(7) amended by No 175 of 2012, Sch 1 item 49,
commenced 5 December 2012.

SECTION 113A ENTERPRISE AGREEMENTS MAY CONTAIN TERMS
DISCOUNTING SERVICE UNDER PRIOR AGREEMENTS ETC. IN
CERTAIN CIRCUMSTANCES

113A(1) This section applies if:

(a) an instrument (the first instrument) of one of the following kinds that cap
into operation before the commencement of this Part-applies to an employee g
or after the commencement of this Part: |

G
(ii) a workplace agreement;
(111)
(iv) apreserved State agreement;
(v) an AWA;
(vi)
(vii)
(viii)
(ix)

(b) the instrument states that the employee is not entitled to long service leate, and

-

) an enterprise agreement;

a workplace determination;

a pre-reform certified agreement;
a pre-reform AWA,;
an old IR agreement;

a section 170MX award; and

(c) the instrument ceases, for whatever reason, to apply to the employee;and

(d) immediately after the first instrument ceases to apply, an enterprive agreemen.
(the replacement agreement) starts to apply to the employeé.

113A(2) The replacement agreement may include terms to the effect that an
employee’s service with the employer during a specified periaa-ihe excluded period)
(being some or all of the period when the first instrumerit applied to the employee}
does not count as service for the purpose of determining® whether the employee is
qualified for long service leave, or the amount of long service leave to which the
employee is entitled, under this Division or under a law of a State or Territory.

113A(3) If the replacement agreement includes terms as permitted by subsection (2);
the excluded period does not count, and never again counts, as service for the purpos¢
of determining whether the employee is qualified for long service leave, or the amount.
of long service leave to which the employee is entitled, under this Division or under
law of a State or Territory, unless a later agreement provides otherwise. This
subsection has effect despite sections 27 and 29.

113A(4) References in this section to a kind of instrument (other than an enterprise
agreement) are references to a transitional instrument of that kind, as continued in
existence by Schedule 3 to the Transitional Act.

History

S 113A(4) amended by No 175 of 2012, Sch 1 item 50,
commenced 5 December 2012.

Sec 113A(1)
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np— P12:2— Div 10 — Public holidays
Division 10 — Public holidays

;B CTION 114 ENTITLEMENT TO BE ABSENT FROM EMPLOYMENT
isg.l 1 ' Ll

OGN PUBLIC HOLIDAY

v entitled 10 be absent on public holiday
An employee is entitled to be absent from his or her employment on a day or

Sinks hat is a public holiday in the place where the employee is based for work

part-day ¥
JTPOSES. .

gﬁnabk requests to work on public holidays . .

i}- However, an employer may request an employee to work on a public holiday

114(3) 1f an employer requests an employee to work on a public holiday, the
employee may refuse the request if:
(#) the request is not reasonable; or
(h) the refusal is reasonable.
llﬂ#) In determining whether a request, or a refusal.of a reques:t, to work on a
public holiazy is reasonable, the following must be taken 1.nto éccourft. . '
{at the nature of the employer’s workplace or enterprise (including its oPeratlonal
yequirements), and the nature of the work performed by the empl(’)y.eta,'
(b) the employee’s personal circumstances, including family responsxbl?mes;
{.c,.) whether the employee could reasonably expect that the employer might request
work on the public holiday; :

{d) whether the employee is entitled to receive overtime payments, penalty rates or
other compensation for, or a level of remuneration that reflects an expectation

of, work on the public holiday;
(e) the type of employment of the employee (for example, whether full-time, part-
" time, casual or shiftwork);
(f) the amount of notice in advance of the public holiday given by the employer
when making the request;
(g} in relation to the refusal of a request — the amount of notice in advance of the
public holiday given by the employee when refusing the request;

(h) any other relevant matter.

SECTION 115 MEANING OF PUBLIC HOLIDAY
The public holidays
115(1) The following are public holidays:
(a) each of these days:
(i) 1 January (New Year’s Day);
(if) 26 January (Australia Day);
(i) Good Friday;
(iv) Easter Monday;
(v) 25 April (Anzac Day);
(vi) the Queen’s birthday holiday (on the day on which it is celebrated in a State

or Territory or a region of a State or Territory);
(vii) 25 December (Christmas Day);

Sec 115(1)
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A copied State award copies the terms of a State award that covered the tra
employee and the old State employer immediately before the terminatioy o of
employee’s employment with the old State employer.

A copied State employment agreement copies the terms of a State employment a e
that covered the transferring employee and the old State employer immediately befumut
termination of the employee’s employment with the old State employer.

_ion time apply for the purposes of working out the interaction between the
il étate award and the copied State employment agreement (see item 11 of
i le 3A to the Transitional Act as that item applies in a modified way because of
jon 768BY). . .
| ‘The copied State award is taken to include the same terms as were in the
< award immediately before the termination time.

Gte’s instrument content rules that were in force imunediately before the
n‘ sime apply to the copied State award (see item 10 of Sphedule 3A to the
-al Act as that item applies in a modified way because of section 768BY).

History
S 768AF inserted by No 175 of 2012, Sch 1 item 1,

commenced 5 December 2012. f A' d
& [ % ; n i iginal State award were affected by an order, a
= . §) {f the terms of the original Sta ‘
Subdivision B — Copied State instruments : o -; determination of a State industrial body or a court of the State that was in
History it ediately before the termination time, the terms of the copied State award
Subdiv B, comprising s 768AG-768A0, inseried by No i

‘mi ision or determination.
175 0 2012, Sch 1 item 1, commenced 5 December 2012. : 1@, be similarly affected by the terms of that order, decisio

SECTION 768AG CONTRAVENING A COPIED STATE INSTRUMEN

i
i . Jr ' f 2012. Sch 1 item 1,
768AG A person must not contravene a term of a copied State instrum ;:1‘{)3?;01]2? 22

transferring employee that applies to the person. A T, 7650 WHAT IS A STATE AWARD?

Note 1: This section is a civil remedy provision (see Part 4-1). \ d is an instrument in relation to which the following
Note 2: For when a copied State instrument for a transferring employee applies to a pe D A ":_‘;tgeg_war b
' ae satisfied:

section 768 AM.
History

S 768AG inserted by No 175 of 2012, Sch 1 item I,
commenced 5 December 2012.

SECTION 768AH WHAT IS A COPIED STATE INSTRUMENT?
768AH A copied State instrument for a transferring employee is the foll‘cv,i.»;‘
(a) acopied State award for the employee;

(b) a copied State employment agreement for the employee. '&'s_a State award; or
History

S 768AH inserted by No 175 of 2012, Sch 1 item 1,
commenced 5 December 2012.

SECTION 768A1 WHAT IS A COPIED STATE AWARD? B o Of 2012, Seh 1 em 1,

& December 2012,
768Al(1) If, immediately before the termination time € & fransferring employe : » N 768AK WHAT IS A COPIED STATE EMPLOYMENT
(a) a State award (the original State award) Wwas'in operation under the &8

MENT?
industrial law of the State; and - 1) If, immediately before the termination time of a transferring employee:
(b) the original State award covered (however described in the original §

(a) & Stat eement (the original State agreement) was in operation
award or a relevant law of the State) the old State employer , @ State employment agr ( 81 5

transferring employee (whether or not the original State award also J.mder.a .State e i . i the orieinal Stat
other persons); (b} the original State agreement covered (however described in the original State
‘agreement or a relevant law of the State) the old State employer and the
- imansferring employee (whether or not the original State agreement also
ieovered other persons);

Wil a copied State employment agreement for the transferring employee is taken to
21t operation immediately after the termination time.

X Even though a copied State employment agreement comes into operation for the
- ansferring employee, it will not be enforceable by the employee or another person (for

Example, the new employer) unless and until it applies to the employee or other person.
"l I particular, it will not apply to the employee or new employer before the employee
;'ﬁmﬁmes employed by the new employer. For when the copied State employment
agreement applies to a person, see section 768AM.

body;
J{lgi ﬁm nstrument is referred to in that law as an award. ‘ .
) However, the regulations may provide that an instrument of a specified

then a copied State award for the transferring employee is taken to comgi
operation immediately after the termination time.

Note 1: Even though a copied State award comes into operation in relation to the tran
employee, it will not be enforceable by the employee or another person (for &
the new employer) unless and until it applies to the employee or other
particular, it will not apply to the employee or new employer before the
becomes employed by the new employer. For when the copied State award app
person, see section 768AM.

Note 2: A copied State employment agreement for the transferring employee may als0 /488

into operation immediately after the termination time, see subsection 768AK{I}#
does, then the State’s interaction rules that were in force immediately befol

Sec 768AG CCH Australia an Employment Legislation Sec 768AK(1)
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Note 2: A copied State award for the transferring employee may also come it
immediately after the termination time, see subsection T68AI(1). If it 4
State’s interaction rules that were in force immediately before the teryy
apply for the purposes of working out the interaction between the e
employment agreement and the copied State award (see item 11 of Scheg
Transitional Act as that item applies in a modified way because of section

768AK(2) The copied State employment agreement is taken to include
terms as were in the original State agreement immediately before the terming
Note: The State’s instrument content rules that were in force immediate]y & '“.

termination time apply to the copied State employment agreement (see figm

Schedule 3A to the Transitional Act as that item appliés in a modified Way b

section 768BY).
768AK(3) If the terms of the original State employment agreement were
an order, a decision or a determination of a State industrial body or a court of
that was in operation immediately before the termination time, the terms of
State employment agreement are taken to be similarly affected by the te s
order, decision or determination. 1

768AK(4) If the original State agreement is a collective State e
agreement, the copied State employment agreement is a copied State
employment agreement.

768AK(S) If the original State agreement is an individual State em
agreement, the copied State employment agreement is a copied State j
employment agreement.
History

S 768AK inserted by No 175 of 2012, Sch 1 item 1, ‘
commenced 5 December 2012.

SECTION 768AL WHAT IS A STATE EMPLOYMENT AGREEMEN{#
T68AL(1) A State employment agreement is:
(a) an agreement in relation to which the following conditions tze satisfied:

(i) the agreement is between a non-national system employer and one 6
of the employees of the employer, or betweén\ s non-national
employer and an association of employees \régistered under
industrial law;

(ii) the agreement determines terms and conditions of employment of @il
more employees of the employer;

(iii) the agreement was made under a State industrial law; or
(b) a determination in relation to which the following conditions are satisfied;
(1) the determination determines terms and conditions of employment;

(ii) the determination was made under a State industrial law by 2 Sl
industrial body;

(iii) the determination was made in a situation in which parties who' o
negotiating for the making of an agreement of a kind described in paragiill
(a) had not been able to reach an agreement;

(iv) the purpose of the determination was to resolve the matters that Wil
issue in those negotiations.

768AL(2) However, the regulations may provide that an instrument of a spesis
kind:

Sec 768AK(2)
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, employment agreement; or

h + State employment agreement.
gate employment agreement is a State collective employment

aoreement of a kind that, under the relevant State industrial taw, could
ﬁ'ﬁtered into by a single employee and a single employer; ot
agreement is of a kind prescribed by the regulations. ‘
:. - A state employment agreement referred to in paragraph (3)(a) or (b) is a
i  employment agreement.

et b¥ No 175 of 2012, Sch 1 item 1,
% ecember 2012.
'FﬁﬂAM WHEN DOES A COPIED STATE INSTRUMENT

¥ 70 A PERSON?
i employze and organisations
/i vopied State instrument for a transferring employee applies to the
. smployee or an organisation if:
i‘xa ;:.;strument covers the employee or organisation; and

A~ the instrument is in operation; and .
‘ﬁeﬁm pther provision of this Act provides, or has the effect, that the instrument
- I;&g _'s'h.ot apply to the employee or organisation; and '

(1) immediately before the employee’s termination time, the employee or
~ omanisation would have been: . N
(i) required by the law of the State to comply with terms of the original State
.~ award or original State agreement for the instrument; or

(i) entitled under the law of the State to er}force terms of the original State
- award or original State agreement for the instrument.

%;égpfoyer and other employers
4(2) A copied State instrument for a transferring_ employee applies to an
eniplover (whether the new employer or another employer) if:
—ﬁl.'@se instrument covers the employer; and
@b) the instrument is in operation; and
(€) no other provision of this Act provides, or has the effect, that the instrument
does not apply to the employer; and
M' immediately before the employee’s termination time, the old State employer
would have been:
(i) required by the law of the State to comply with terms of the original State
award or original State agreement for the instrument; or
(i) entitled under the law of the State to enforce terms of the original State
award or original State agreement for the instrument.

Note: This subsection may operate in relation to an employer t'hat is not the new employer in
“the situation where there has been a later transfer of business by the new employer (see
- Fart 2-8).

&% Employment Legislation Sec 768-AM(2)
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Other circumstances when instrument applies

768AM(3) A copied State instrument for a transferring employee also.
person if an FWC order made under a provision of this Act provides, or hag
that the instrument applies to the person.

. ded by No 174 0f 2012, Sch 9 items 1340
anced 1 January 2013.

¢ when a person is not covered
Despite subsections (1), (2), (3) and (4), a copied State instrument for a

employee does not cover a person if any of the following provides, or has
.« that the instrument does not cover the person:

History

S 768AM(3) amended by No 174 of 2012, Sch 9 item
1339, commenced 1 January 2013,

Instrument only applies in relation to transferring work pvision of this Act;

768AM(4) A reference in this Act to a copied State instrument for a i FWC order made under a provision of this Act;
employee applying to the employee is a reference to‘the instrument apply; order of a court.

employee in relation to the transferring work of the employee. S

History

S 768AM inserted by No 175 of 2012, Sch 1 wem 1,
commenced 5 December 2012.

SECTION 768AN WHEN DOES A COPIED STATE INSTRUMENT
COVER A PERSON?

Transferring employee and new employer

768AN(1) A copied State instrument for a transferring employee cow
employee and the new employer in relation to the transferring work fig
employee’s re-employment time.

 ttansferring employee’s re-emp]oymen?'time, an enterprise agreement starts to cover
_subsection 768AU(2) provides that a copied State instrument for the employee

ver the employee.

ed v No 174 0f 2012, Sch 9 item 1342,
.!w 2013,

Isespite subsections (1), (2), (3) and (4), a copied State instrument for a
wn employee that has ceased to operate does not cover a person.

only in relation to transferring work
Employee organisation i
768AN(2) A copied State instrument for a transferring employee cu
employee organisation in relation to the employee if:

(a) the instrument covers the employee because of subsection (1); and
(b) immediately before the employee’s termination time, the original 8%

or original State agreement for the instrument covered (howe%er des
the original State award or original State agreement or in awelevant faw

State) the organisation in relation to the employee.

A reference to a copied State instrument for a transferring employee
employee is a reference to the instrument covering the employee in
ythe transferring work of the employee.

el by No 175 of 2012, Sch 1 item 1,
Idecember 2012,

DN 768A0 WHEN IS A COPIED STATE INSTRUMENT IN
FON?

Employer organisation ent comes into operation

768AN(3) A copied State instrument for a transferring sminloyee covers an enipis

organisation in relation to the new employer if:

(a) the instrument covers the new employer because of subsection (1); and

(b) immediately before the employee’s termination time, the original St

or original State agreement for the instrument covered (however de:

the original State award or original State agreement or in a relevant |

State) the organisation in relation to the old State employer.

A copied State instrument for a transferring employee comes into
imediately after the employee’s termination time.

d State award ceases to operate

A copied State award for a transferring employee ceases to operate at the

lless paragraph (b) applies — the end of the period (the default period) that

A years or such longer period as is prescribed by the regulations, starting on
. . ) e ‘f“ S geripeniod a3is p y g > g
Other circumstances when a person is covered y the employee’s termination time occurred;

768AN(4) A copied State instrument for a transferring employee alsa ! " '
person if any of the following provides, or has the effect, that the instrum ; ]r: fug,m;nscgggg gltth \Zvcvatr% n;“gi(eam:r:;(sif?ernfiongx;i:glct)};zepez:q?id ?nf

the person: N ) = tordance with those regulations, the FWC makes an order that the award
(a) aprovision of this Act or of the Registered Organisations Act; es for a period that is longer than the default period — the end of that
(b) an FWC order made under a provision of this Act;
(c) an order of a court.

Example:

The FWC may make a consolidation order specifying that the instrument covers
specified in the order (see subsections 768BE(1) and 768BH(1)).

ﬂe_d l;)é]]\;‘) 174 0f 2012, Sch 9 item 1343,

i)

- The regulations may:

Sec 768AM(3) CCH Austra Employment Legistation Sec 768A0(3)
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A
; r the AFPCS during

10 Notification of transfer of preserved redundancy provisions — Transfer of entitlements under

bridging period

M’gnﬁﬂements under the AFPCS

10(1) This item applies if one or more redundancy provisions apply to the tew
transferring employee under item 9 of this Schedule. '

16(2) Within 28 days after the time the transferring employee becomes emp
employer, the new employer must take reasonabie steps to give the transfy
written notice that complies with subitem 3).

applies if: J
i T fer of business from an employer (the old employer) to another employer
ge s 2 ;Eioyer) as described in subsection 311(1) of the FW Act; and

_:on between the old employer and the new employer referred to in paragraph
i dic;ffotrll';e FW Act occurs during the bridging period.

Noie: This is a civil remedy provision: see subitem 1 1(3) of Schedule 16.
10(3) The notice must:

(a) identify the redundancy provision or the redundancy provisions; and e applies regar dless of whether:

. ation of a transferring employee’s employment with the old employer occurs
lerpinatl I )

7€, ;2 or after the WR Act repeal day; or .
: Iloyment of a transferring employee by the new employer occurs before,

IO

e WR Act repeal day. | .

i - ‘repeal of Division 7 of Part 11 of the WR Act (which de]?li S\?\:{\S]gg
: ?}ﬁ;ﬁg under the Australian Fair Pay and Conditions Standard), tha

'y il

“la1on to the transfer of business as if:

i issi to
' 'b,g@r e in the following provisions to at the time of transmission wercla a Zeference
" the t?nmce the transferring employee becomes employed by the new employer:

. subsection 599(1);
subsection 600(2);
_subsection 601(2); and

mﬁellce m the fO“OWlIlg plOVISlOllS o be ore the time of fransmission were a
ence to befol‘e the termination Of the trdllsfeﬂ“]g el[lployee S elllployﬂle[lt Wlth the

old employer:
i) subparagraph 599(1)(a)(ii);
| paragraphs 599(3)(a) and (b) and (4)(b);
~ subparagraphs 600(2)(a)(i) and (ii1);
subparagraphs 601(2)(a)(i) and (iii); and

4 i i f transmission were a reference
' in subparagraph 599(4)(a)(ii) to at the time o ; ‘ 5
ﬁlﬁietr"ﬁ:ct?r:g S:f lt)erm%;rxart)ion of the transferring employee’s employment with the o

gmployer; and o t
Id) @ reference in subsection 599(4) to after the 'time of transgmssxor} wer:na: \;eift“ﬁrilr:gedg
i after the time of termination of the transferring employee’s employm

employer; and ‘ o i
{¢) a reference in subsections 600(1) and 601(1) to before the time of tralr(l)srg‘lisst:snthvze;eew
. Teference to before the time the transferring employee becomes employ

~ employer; and ot
@ i i i 99(4) were a reference to sul

il tion 605 in the note to subsection 5 er ' .
3 ﬁ: gfz?giiglzf: 1106 to the Fair Work (Transitional Provisions and Consequential
Amendments) Act 2009.

sion 4 — Transfers of business: Division 2B State instruments

(b) state that the provision or provisions apply to the new employer and ¢ & e
employee; and p

(c) specify the date on which the period of 24 months, being the period that -
relation to the provision or provisions under paragraph 9(6)(a) of this §
and

(d) state that the provision or provisions will continue to apply to the new enp
transferring employee until that date, or an earlier date in accordance with
of this Schedule.

10(4) Subitem (2) does not apply if an enterprise agreement, workplace deter;
ITEA starts to apply to the transferring employee within 14 days after the time the
employee becomes employed by the new employer. 1

11 Lodging copy of notice about preserved redundancy provisions with

11(1) If the new employer gives a notice under subitem 10(2) of this Sciady
transferring employee, the new employer must lodge a copy of the notice with F'vA ithin 8
period specified in subitem (2). The copy must be lodged in accordance with suniies {8

Note: This is a civil remedy provision: see subitem 1 1(4) of Schedule 16.

11(2) The notice must be lodged within 14 days after the day specifiza\in paragraph
{as the case requires):

(a) if the new employer gives a notice to a transferring .omployee in r
redundancy provision that was included in an ITEA.% pre-reform AWA ora
individual State agreement — the day on which thainetice is given; or

(b) if the new employer gives one or more notices to one or more transferring emp!
respect of a redundancy provision that was included in a collective agree
reform certified agreement or a preserved collective State agreement — the ¢a
on which a notice was given.

el

11(3) A notice is lodged with FWA in accordance with this item only if it is actually t
by FWA.

Note: This means that section 29 of the Acts Interpretation Act 1901 (to the extent that it deals
time of service of documents) does not apply to lodgment of a notice.

12 FWA must issue receipt for lodgment

12(1) If a notice is lodged under item 11 of this Schedule, FWA must issue a receipt
lodgment.

12(2) The receipt must state that the notice was lodged under item 11 of this Sche
particular day.

12(3) FWA must give a copy of the receipt to the person who lodged the notice under

inserted by No 124 of 2009, Sch 2 item 74,
of this Schedule.

ted | January 2010.

Sch 11
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830 Fair Work (Transitional Provisions and
An

NS
14 Application of this Division HEDULE 12 — GENERAL PROTECTIO

14 This Division applies in relation to a transfer of business and transferab ;.
are Division 2B State instruments,

Note: Transfers of business affecting transitional instruments are dealt with in Division I of i

- Joyee and employer ' . .
Wimﬁloyee and employer have their ordinary meanings.

ule,

alian Fair Pay and Conditions Standard

e, ()I l) i 1ati0n to th b Idglng

he opera ion Of l art 3'1 Of the ] OV ACt n re ; C. )]
: th;t }art l;Otlthe National Employment Standards 18 taken to lnclude a
ce m

ustralian Fair Pay an onditions Standard. |

he A li ir P d C | ) i
i PS 1t 3-1 of the FW Act to the National Employment Standards are found in paragraph
; in Part -

jwbparagraph 354(1)(a)(i) of that Act.

i 240 3 nt..
in relation to award-based transitional instruments and agreeme

W oin v

" tional instrument

. ; & as if: '
| he FW Act has effect as 1 . N
< 4hel in that Part to an enterprise agreement included a reference to an agreeme

e in

History

Item 14 inserted by No 124 of 2009, Sch 2 item 74,
commenced 1 January 2010.

15 Application of FW Act in relation to transferring employees cove
Division 2B State instrament
15(1) This item applies if:
(a) there is a transfer of business from an employer (the oid employer) to ane
(the new employer), as described in subsection 311(1) of the FW Act; and
(b) the connection between the old employer and the new employer referred tg i
311(1)(d) of the FW Act occurs on or after the Division 2B referral commeng,

15(2) Part 2-8 of the FW Act (as modified by item 16 of this Schedule) appliey
the transfer of business.

uin relation to Austr.

’

R‘a‘ ygeatn [ ‘lal inStTument; and
g E S i f 0O an a al‘d-base
: mn t F rt to odern awal d ! luded creren
3 i tha a am d T C art 1 ce t W (I
rﬁﬁ! >ALE

History

Item 15 inserted by No 124 of 2009, Sch 2 item 74,
commenced | January 2010,

16 Modification — application of FW Act in relation to Division 2B Statg
instruments

16(1) Subsection 312( 1) of the FW Act applies in relation to the transfer of busines
following paragraph were added at the end:

;(d) aDivision 2B State instrument.

16(2) Except as provided in subitems (3) to (5), Part 2-8 of the FW Act applies. tn \iinni
the transfer of business as if

(a) a reference to an enterprise agreement included a reference to a Pvision
employment agreement; and

(b) areference to a modern award included a reference to a Division 213 State award.

16(3) Paragraph (2)(a) does not apply in relation to the reference to.an' enterprise agreemsaty
paragraph 312(1)(a) or 319(1)(c) of the FW Act.

16(4) Paragraph (2)(b) does not apply in relation to thé\réffence to a modem awaed
subsection 312(2) or paragraph 319(1)(c) of the FW Act.

16(5) The following provisions of Part 2-8 of the FW Act apply in relation to the i
business as if a reference to an enterprise agreement included a reference to 4 ¥
Division 2B State employment agreement:

(a) subsection 31 5(3);
(b) paragraphs 318(1)(b) and (2)(c);
(c) paragraph 319(2)(c).

16(6) Paragraph 31 9(1)(b) of the FW Act applies in relation to the transfer of business a3 #

words “‘(other than an individual Division 2B State employment agreement)’” werg if
after the words “‘a transferable instrument”’.

16(7) If a transferable instrument that is a Division 2B State award starts to cover th

F nsiticnal instrument.
I t 3-1 of the FW Act:
“arp yoes (n Part 3-1 0 s

ise agreement are found in paragraphs 34_1 (2)(e) and. (g)& paragraph 344(b)
: q:::ye;r;gg) ar%d subparagraphs 354(1)(a)(iii) and (b)(ii) of that Act; an
il o )

F: 3-1 of that Act.
i 341(2)(g) and 344(b) of Part

I award are found in paragraphs . B
mdjl::miting subitem (1), paragraph 344(b) of the FW Act has effect in relation
[¢] ] >

ent-based
b 10d as if a term referred to in that paragraph were a term l(if elilzh?greem
'Wi:iétrument or an award-based transitional instrument that dealt with:

| averaging of hours of work; or
gashing out paid annual leave; or

takmg paid annual leave; or
cashing i : ’s leave; or |
cashing out paid personal/carer’s ; o . .
@) the kitfléd of evidence that an employee must provide in orclier tq ;)re entitled to p
ﬁfsonal/carer’s leave, unpaid carer’s leave or compassionate leave; oo be o
I'I-it': substitution of a day or part-day for a day or part-day that would o

~ public holiday; or . . .
@ l"lht: period of notice an employee must give in order to terminate his or her employme

o i in i i 1 leave,
r- paid loadings for school-based apprentices and trainees in lieu of paid annua

I \ A i s,
'-i)aid annua] lea\/e or pald abbence on publlC ]l.olvlday v .
i 4 = o
i']“s means, for eXalI]plC, that an employel 18 pl'()]llblt d ﬁo"l- Cxelﬂllg undue influence or undue
. F on an employee to have the employee agree ioa CaShlﬂg out of annual lea pod
essure A\, T eave arrangement

~ lider a term of a pre-reform certified agreement.

lication in relation to Division 2B State instruments

1 3-1 of the FW Act has effect as if: . S
() areference in that Part to an enterprise agreement included a reference to a Divi

employer in relation to the transfer of business as mentioned in paragraph 313(1)(a) of the t; and
- ment agreement; .
Act, the EWC cannot make an order ke el 3 PRINGFORNETI At ] Stat; emplo}’l that fr 1t to a modern award included a reference to a Division 2B State
P} areference in that Pa
History -
- - award.
Item 16(7) amended by No 174 of 2012, Sch 9 item 1233,  Item 16 inserted by No 124 of 2009, Sch 2 e Mo : - FW Act:
commenced 1 January 2013, commenced 1 January 2010, Wl References in Part 3-1 of the T
C
Sch 11 CCH Australia Lini# &tralian Employment Legislation
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Amer

(@) to an enterprise agreement are found in paragraphs 341(2)(¢) and (g), para

o extent that:
subsection 353(3) and subparagraphs 354(1)(a)(iii) and (b)(ii) of that Act; and

State industrial instrument applied to the person as a non-national system

(b) toamodern award are found in paragraphs 341 (2)(g) and 344(b) of that Act. :mployee; and

the instrument specified, or provided for the determination of, the person’s ordinary
pours of work; and
t a casual employee;
the person was no _ ' ) .
o d'ial’y hours of work as specified in, or determined in accordance with, that
pai

History

Item 4 inserted by No 124 of 2009, Sch 2 item 75,
commenced 1 January 2010,

SCHEDULE 12A — UNFAIR DISMISSAL

1 Meanings of employee and employer
1 In this Schedule, employee and employer have their ordinary meanings.

nt, or o
« extent that no such award, agreement, determination
rsen, and the person was not a casual employee: . ’ ' ) .
i the person was a national system employee -—— the person’s ordinary hours
work under section 20 of the FW Act; or
. a non-national system employee — what would have beel? the
hours of work under that section if the person had been a national

;)r instrument applied to the

2 Meaning of small business employer, for unfair dismissal purpeses, prigey
January 2011

2(1) For the purposes of the application of Part 3-2 of the FW Act in relation to
of a person before 1 January 2011, a national system employer is a small business
and only if, the employer’s number of full-time equivalent employees, worked
itemn, is less than 15 at the earlier of the following times (the notice or dismissal iy

\f the person was
son’s ordinary

'lgy,stem employee; or

ﬁe extent that the person was a casual employze — the lesser of:

| 152 hours; and

{iiy thz number of hours actually worked by the person.

&

(a) the time when the person is given notice of the dismissal;
(b) immediately before the dismissal.

2(2) The employer’s number of, Sull-time equivalent employees at the notice or i

is worked out as follows: ded by No 124 of 2009, Sch 2 item 76,

| fanuary 2010.

L

is subitem applies to leave, whether paid or unpaid, that the person took if:
n person was entitled to the leave in connection with: / '
(i) the birth of a child of the person or the person’s spouse or de facto partner; or
. the placement of a child with the person for adoption; and
duration of the period of leave has been at least 4 weeks;
: not the person took any other kind of paid leave while taking that leave. , '
'.ﬁz purposes of this itemn, a national system employer and the employer’s associated

taken to be one entity.
jtem has effect despite section 23 of the FW Act.

ULE 13 — BARGAINING AND INDUSTRIAL ACTION

Method statement

Step 1. For each person who was an employee of the employer at any time durino.
period of 4 weeks immediately preceding the day on which the notice .
time occurs, work out the number of ordinary hours (including parts o
the person as the employer’s employee during the period.

Note:  Subitem (3) sets out what are a person’s ordinary hougs,
Step 2. If, during the period, the person took leave to which subitany (4) applies,

the number of hours of leave to which that subitem appliés that the person
during the period.

Step 3. Add together all of the numbers of ordinary houis worked out under step |, i
subtract all of the number of hours of leave wozked out under step 2.

Step4.  Divide by 152 the number worked out under step 3. The result is the eny
number of full-time equivalent employees at the notice or dismissal time.
Note: The number 152 is based on the maximum number of hours that  {l

time employee would work in 4 weeks (being 38 hours per week)
excluding reasonable additional hours.

PART 1 — PRELIMINARY

ings of employee and employer
‘Schedule, employee means a national system employee and employer means a
employer.

PART 2 — BARGAINING

¢¢ covered by individual agreement-based transitional instrument or
i Division 2B State employment agreement is taken not tcf be an )
who will be, or who is, covered by enterprise agreement in certain
ances

2(3) For the purposes of step 1 of the method statement in subitem (2), the ordina
work of a person as the employer’s employee are:

(a) to the extent that a modern award, enterprise agreement or workplace de
applied to the person, and the person was not a casual employee — the ordinag
of work specified or provided for in that award, agreement or determination,

(b) to the extent that a transitional instrument applied to the person, and the persos
a casual employee — the person’s ordinary hours of work under item 33 of
or

(ba) to the extent that a Division 2B State instrument applied to the person, and &
Wwas not a casual employee — the person’s ordinary hours of work under'i
Schedule 3A; or

£ amended by No 124 of 2009, Sch 2 item 77,
1 fanuary 2010

Sch 13
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Amendsy

2(1) This item applies to an employee at a particular time if, at that time,
agreement-based transitional instrument or an individual Division 2B State e
agreement covers the employee. i

History

Item 2(1) amended by No 124 of 2009, Sch 2 item 78,
commenced 1 January 2010,
2(2) The employee is only taken, for the purposes of the FW Act, to be aj fiay

employee who is or will be covered by an enterprise agreement or a proposeqd.
agreement, if one of the following applies:

(a) the nominal expiry date of the individual agreement-based transitional instr
individual Division 2B State employment agreement has passed;

(b) a conditional termination of the individual agreement-based transitional ingj
the individual Division 2B State employment agreement has been made under
18(2) of Schedule 3 or subitem 25(2) of Schedule 3A. f
Note: The main effect of this subitem is that an employee who is covered by an individua} agreen
transitional instrument or an individual Division 2B State employment agreement will ot
do any of the following until the nominai expiry date of the instrument passes of a

termination of the instrument is made under subitem 18(2) of Schedule 3 or subiteny
Schedule 3A:

(a) be represented in bargaining for an enterprise agreement;

(b) vote on the agreement;

(¢) be in a group of employees covered by a protected action ballot order in relation

g
agreement;

(d) 'have the agreement apply to the employee.
History

Item 2(2) amended by No 124 of 2009, Sch 2 items 79-82.
commenced 1 January 2010,

2(3) Despite subitem (2), an employer must give a notice of employee represeitation
to an employee under section 173 of the FW Act, if the employer would lavz been reg UG
give such a notice but for subitem (2). However, the notice must expldin\that a persory g

become the employee’s bargaining representative for the agreement.svhen one of the foll
occurs:

(a) the nominal expiry date of the individual agreement-basvaviransitional instrume ey ihe
individual Division 2B State employment agreement passes;

(b) a conditional termination of the individual agreement-based transitional instru el o

the individual Division 2B State employment agreement is made under subitem 13{2}¢
Schedule 3 or subitem 25(2) of Schedule 3A.

History

Item 2(3) amended by No 124 of 2009, Sch 2 items 83 and
84, commenced 1 January 2010,

3 Application for bargaining order where certain collective agreement-based
transitional instruments or collective Division 2B State employment agreements
have not passed nominal expiry date

History

a

ftem 3 heading amended by No 124 of 2009, Sch 2 item 85,
commenced 1 January 2010,

3 Despite subsection 229(3) of the FW Act, if one or more of the following instruments
to an employee, or employees, who will be covered by a proposed enterprise agreement:

(a) any of the following transitional instruments:

Sch 13

_—»

CCH Australia Limt!

| &mement under subitem 18(2) of S

| action until after the n

835

3 collective agreement;
4 workplace determination;
" pr.eserved collective State agreement;
u pre-reform certified agreement;
section 170MX award, v
e o e emplolyrr‘tl)em Zir::r;:: ’subsection 229(1) of that Act:
ini m 2

. bargam(ling O:)(Z'Z::atiz rrlxc))lmfnal expiry date of the instrument, or the latest
??y%ioateag; those instruments (as the case may be); o ‘ .
overed by the proposed enterprise agreemen

of that Act that employees approve the agreement,

"
n

,!' L

_ﬂ pot more th

; nommal exp
; ill be ¢

- an employer that.wﬂl

# me:esned under subsection 181(1)

I {fu?( before the agreement 1s 0 approved.

ded by No 124 of 2009, Sch 2 items 86-88.
January 2010

YART 3 — INDUSTRIAL ACTION

the nominal expiry date of
jon must not be taken before the n |
jbicstelc(i) transitional instrument or Division 2B State employment

i

§lndescis

m S U] oy
= ament
~

{eading amended by No 124 0f 2009, Sch 2 item 89,
eneed | fanuary 2010.
at) The foliowi isions of the FW Act:
" The following provisions 0 ‘ ' . o
m'ﬁﬁajl.rl,'ection 417 (which prohibits industrial action before the nominal expiry date
~ eoterprise agreements etc.);
-"Q‘Ea item 14 of the table in subsection 539(2) of the FW Act (
_I' remedies);
ori and after the WR Act repeal day,

at or a Division 2B State employment agreemen A
provisions apply in relation to an enterprise agreement.

which deals with civil

in relation to an agreement-based transitional
t, in a corresponding way to the way

i &1} amended by No 124 of 2009, Sch 2 item 90,
ineticed 1 January 2010.

iti i ent or an
Subitem (1) does not apply to an individual agreement-based transitional instrum

i d employer covered by
1visi loyment agreement if the emplqyee an¢ >
me“_‘al i ZBriéerlltte hi?f r?lzde a coirditional termination in relation to the instrument or
Bt wnicr subin chedule 3 or subitem 25(2) of Schedule 3A.

'ﬁ% i t-based transitional
ision i ho is covered by an agreemen tra 1

: i vision is that an employee W r R

N ?he o o tl‘ﬂls)'prizion 2B State employment agreement may not organise or enggguowcver e

lion wati ater the ominal expiry date of the instrument or agreement has passed. 5

dOCS not ap 0 an natv. dual agreemer t-based transition 1 instru di dual Di
I pLy d transitiona ment, or an a1V ual Division 2B
I A d 1 n indivi 2!

State employment agreement, in relation to which a con

mfxmenaed by No 124 of 2009, Sch 2 items 91-94,

fammenced 1 January 2010. . . to the
% For the purposes of subitem (1), thae referencs in subseotion 4~l 7(]1) Oglztfcivl‘{egiénge to
day on which in enterprise agreement was approved by the FWC is taken .

Sch 13
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[[1 repatr ed b the FWC must aCCOmpan G 9 Z ,

SECTION 59 ROLL OF VOTERS FOR BALLOT

59 The roll of voters for a ballot for a proposed amalgamation ig the
who, on the day on which the FWC fixes the commencing day ang ol
ballot or 28 days before the commencing day of the ballot (whichever i

(a) have the right under the rules of the existing organisation cony
such a ballot; or

(b) if the rules of the existing organisation concerned do not then
right to vote at such a ballot — have the right under g,
organisation to vote at a ballot for an election for an office m t
that is conducted by a direct voting system. -

by No 174 of 2012, Sch 9 item 964,
ry 2013.
ors in statements
srrect factual erri ' . . —_—
b Cf amend a statement mentioned in subsection (1) or (2)
FWC may

or to ensure that the statement complies with this Act.

History

S 59 amended by No 174 of 2012, Sch 9 item 961,
commenced 1 January 2013.

SECTION 60 <«yEgS” CASE AND “NO” CASE F OR AMALGA
“Yes " statement may be altered

No 174 of 2012, Sch 9 items 965 and
o4 | January 2013. . . N
mavinclude photos ete. if the FWC approwa) £t FHE spprones
i i ion (1) or (2) may, i : ’
0 ioned in subsection ( ‘ ] pproves
+ e ’:Eflfct irsnf:gt in the form of words, including, for example, diag
aatrer tha

fllustrations, photographs and symbols.

60(1) If an existing organisation concerned in a proposed amalgamation
statement under section 48 in relation to the amalgamation, the FW(C m
organisation to alter the statement.

History

S 60(1) amended by No 174 of 2012, Sch 9 item 962,
commenced | January 2013,

Members of organisation may lodge “'no’’ Statement
60(2) Not later than 7 days before the day fixed under section 53
submissions in relation to the amalgamation, members of the organisa g ol sybols. ,

] be sent to voters : .
| : : tements not required to _—
FWC a written statement of not more than 2,000 words in oppositisn to the ropss sia —————ror

ﬁeﬂ by No 174 of 2012, Sch 9 items 967 and

al‘ed lmder SubSSCtIOI] ( ! .e ; ; ‘
I‘ 5 ° ]

under section 65. -
(et ts conducted under section 65 are secret postal ballots.
S 60(2) amended by No 174 of 2012, Sch 9 item 962,
commenced 1 January 2013,

“No’’ statement may be altered

60(3) The FWC may permit a statement lodged under subsection (2) to be alters

) In this section: N -
- mininsum number, in relation to an organisation, means:

isati he day on which the
mbers of the organisation on ¢
5% rg;gz;otzi;ur?ggggj rrtl;:lder section 44 in rclation to the proposed
appl

2

History

S 60(3) amended by No 174 of 2012, Sch 9 jtem 963,

commenced 1 January 2013, ; | i
. ‘amalgamation concerned; or

“Yes" and “no’’ statements 10 be sent to voters 8 1.000.

60(4) Subject to subsections (5), (6) and (7). a copy of the statements menticnalil ‘1 U

subsections (1) and (2), or, if those statements have been altered or amendet, ew ichever is the lesser. e HEME
statements as altered or amended, must accompany the baljot paper sent to the petsiiy ON 61 ALTERATION AND AMENDMENT OF SC

entitled to vote at 4 ballot for the amalgamation. .
mission to alter amalgamation scheme

i ing day of the ballot for a

i time before the commencing Lo s

60(5) If 2 or more statements in opposition to the amalgamation are duly The FV{C magfénat 'cllor;)rlmit e it e o .concemed -
" et m Iy o at::)r;w’iog:lrilei the’scheme for the amalgamation, including:

. | . ¢ - f l)e € i ‘el e(l as an ot a"satlon in
( ) ’ ’ ] : I . a) {he u]eS O any aSSOClation proposed tO T ng h g 1
. : i I

2 or more “‘no " statements must be combined

- relation to the amalgamation; or

Sec 61(1)

Sec 59 CCH Australia n Employment Legislation




1,066

H Fair Work (Registered 0 __Div 5 — Procedure for approval of amalgamation 1,069
g.
SECTION g of the rules of the existing Organisationg
A Thﬂ@ g I o by No 174 of 2012, Sch 9 items 970 and
who, - & 5 ;; ; { January 2013. - ST
ba]% 5% 3 9 item 969. ection (4) does not limit by implication the powers that the

~ that subsection. :
2w organisations

graph (1)(a):

the rules of any association proposed g
lation to the proposed amalgamation, |
exisung organmsations concerned in the amalgamation to alter thé‘
as it affects that association (including any of its rules) by resol;
committees of management; and g

fed by No 174 of 2012, Sch 9 item 971,
snuary 2013.

Jheme must change if scheme changes

the scheme for the amalgamation is altered or amended (whether under this
otherwise), the outline of the scheme must be altered or amended to the
sary to reflect the alterations or amendments.

(b) may make provision in relation to the procedure that, despite anygh
rules of the existing organisations or the rules of the association.

followed, or is to be followed, by the committees of mana
regard; and i

62 OUTLINE OF SCHEME FOR AMALGAMATION

he outline of the scheme for a proposed amalgamation may, if the FWC
consisvor more than 3,000 words.

(c) may be given subject to conditions. :
Permission relating to rules of existing organisations Ve @m% yool 3”4 AR Frh. e B
61(3) A permission under paragraph (1)(b): 1e outline may, if the FWC approves, include matter that is not in the form
(a) may, despite anything in the rules of an existing organisation ¢ ¢ including, for example, diagrams, drawings, illustrations, photographs and
proposgd amalgamation, authorise the organisation to amend
(mclugimg any proposed alterations of the rules of the organisan
including the scheme so far as it affects any association pr
reglstel_red as an organisation in relation to the proposed amalga;
resolution of its committee of management; and gl

ed by No 174 of 2012, Sch 9 item 972,
| January 2013.

[he FWC:

ay, at any time before the commencing day of the ballot for the
‘amalgamation, permit the existing organisations concerned in the
‘amalgamation to alter the outline; and

(b) may make provision in relation to the procedure that, degpie anyf

mles, may be followed, or is to be followed, by the temniittee of -
m that regard; and

(c) may be given subject to conditions.

Powers of the FWC if conditions breached
61(4) 1If:

y amend the outline to correct factual errors or otherwise to ensure that it

emplies with this Act.

(2) the FWC gives a permission under subsection (1) subject to condition: .
(b) the conditions are breached;

the FWC may:

o c\e'd by No 174 of 2012, Sch 9 item 973,
anuary 2013.

N 63 EXEMPTION FROM BALLOT
(c) amend the scheme for the amalgamation, including: If:

; . T o b= i tion from the
(1) the rules of any association proposed to be registered as an oreat {#l an application was lodged under section 46 fpx sxsmgian im
relation to the amalgamation; Orp # e ' requirement that a ballot be held in relation to a proposed amalgamation; and

(i) any proposed alterations of the rules of the existing organisations: the total number of members. thz}t could be admitted to memberslllp oft‘Fhe

in the amalgamation; or ' proposed amalgamated organisation on, and because of, t_he ama gar‘na;on

(d) give directions and orders: i @es not exceed 25% of the pumber of members of the applicant orgamisation
" on the day on which the application was lodged;

' must, at the conclusion of the hearing arranged under sect.ion 53 in rglation
algamation, grant the exemption unless the FWC considers that, in the
il bircumstances of the case, the exemption should be refused.

(i) inrelation to the conduct of the ballot for the amalgamation; or

(1) otherwise in relation to the procedure to be followed in relati
amalgamation.

Sec 61(2) CCH Australia LBt R4an Employment Legislation Sec 63(1)
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History

S 63(1) ame
nded b:
commenced ] Januag, 2"(’)(;3174 of 2012, Sch 9 jtem 974

o4 by No 174 of 2012, Sch 9 item 974,
. t(?e members of the applicant Saquary 2013.
e i i 1 . .
principal amalgamation andOrg_- sqme time on proposed alternative amalgamation
e . b . . - .
ihe scheme for the amalgamation contamns a proposed alternative provision,
the same time and in the same way as the ballot under

—ust also conduct, at

\ (1), a ballot of the members of each of the existing organisations on the
or questions whether, if the proposed principal amalgamation does not take
. approve th gamation or each proposed

¢ amalgamation.
lot paper to be used for both ballots

- yunder subsection (2), the AEC is required to conduct 2 or more ballots of
mbers of an organisation at the same time, the same ballot paper is to be used

or all the ballots.

of vote< 1 alternative amalgamation ballot
bsection (2) need not count the votes in

It of the ballot will not be required to be

g;{(:z t OIfhthe exemption is granted
e ave approved the propo
Ve amalgamation (if any).

e proposed alternative amal

section 65; and
) Fhe proposal provides for-

(1i1) the ballot to be conducted by the ARC; and
s an

v
(iv) the members to be given at least

matters to be cons;j 21 days’ ]
ns ) A ys™ not

vote: and idered at the meetings and their1 Zit?tf the meeis

ement iy

A pesgn conducting a ballot under su
Jot 17 the person 1s satisfied that the resu

\fo1 The purposes of this Act.

0] outline to be sent to voters

A copy of the outline of the scheme for the amalgamation as Jlodged under this
or, if the scheme has been altered or amended, a copy of the outline of the
¢ as altered or amended, is to accompany the ballot paper sent to a person
o vote at the ballot.

(v) the distribution or publication of:

(A) th i
¢ outline of the scheme for the amalgamati
on; and

(B) the statem
) ents mentioned in i
(Vi) absent voting: ang subsections 60(1) and (2); ang

wduct of ballot
{n.a ballot conducted under this section, cach completed ballot paper must be

: ¢d to the AEC as follows:
i {a) the ballot paper must be in the declaration envelope provided to the voter with
the ballot paper;

(b) the declaration envelop
~ prescribed by the regulations.

! 658) Subject to this section, a ballot condu

1 p p y i RIANTE )a]llsat n ﬂl i
1 9
A to Iesuh Il par tl(;[ a“()]l b llle]nbels (8] b<d 10 at Iy

than the icipati
participation th:
the b at would havye ' :
allot were conducted e sectioi gesen lilkely to have resul
; an

¢ must be in another envelope that is in the form

i
an ade uati - . g .
quate opportu 1 cted under this section is to be conducted

vote on the ) d
the FWC must, at the cop la . Igamation without intimidation;
to the am ISy clusion of the . > R
e algamation, approve the proposzﬂeanng arranged under section 53 in relaf i .w_émcnbed.
ory ) ] afiga &g . . i o .
S Omeanisation may be exempt from requirements of this section
S 64 amended b .
Y No 174 of 2012, Sch 9 item 974 ! | 659) This section does not apply to an existing organisation concerned in the
’ amalgamation if:
on 63 from the

commenced 1 January 2013
nted the organisation an exemption under secti

SECTION 65
SECRET
Ballot on PrOpOsed prime POSTAL BALLOT OF MEMBERS {a) the FWC has gra
principal amalgamation requirement that a ballot be held in relation to the proposed amalgamation; or
__an
i (b) the FWC has approved under section 64 a proposal by the organisation for the
ation to a ballot that is not conducted under this

submission of the amalgam
section.
History

.
b :@?ﬁ"’) amended by No 174 of 2012, Sch 9 item 974,
“tmmenced 1 January 2013.

65(1) If the Fw
C appro
amalgamation to b Proves, under sectio
allot ction 55 or 57 - }
» the AEC must, in relation to ea’cltlh(e)fst]il]bmls'smn of a proposed
¢ existing organisa

concerned in the
s amal i
Organisation on the gall’rllanpn, conduct a secret postal ball
amalgamation. question  whether they approvea ?]: of the members of
€ proposed prin

Sec 63(2)
CCH Australia Lim "-.-I.':Z ‘Mstralian Employment Legislation Sec 65(9)
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EC is of the opinion that the register of members, or the part of the
available to the AEC for the purposes of the ballot contained, at the

sallot:
uly large proportion of members’ addresses that were not current; or

ers’ addresses that were workplace

SECTION 66 DETE
; ! RM1I

BY MEMBERS NATION OF APPROVAL OF AM4

66 Where the : T

question of a pro .

memb gl proposed amalga : |

the Or;;;isz;?n existing organisation concernfd?:qattl}? 0 1S Submitted 4,

5 1on approve the amalgamation if, and onle;/e'l?1 lgamation, g
\%% g S if: .

am;’lf;?n eclitgclaratlon under section 43 is in force j |

Biwods o ton — more than 50% of the formal N relation gy g

\ ur of the amalgamation; or al votes cast in ghe

(b) in any other case:

0 Of h

ulhduly large proportion of memb

2$SCS5;
be included in the report.
section (3) applies only in relation to postal ballots.

59 INQUIRIES INTO IRREGULARITIES
Jlater than 30 days after the result of a ballot under this Part is declared,
Federal Court, as prescribed, for an inquiry by the

may be made to the
o alleged irregularities inl relation to the ballot.

he Court finds that there has been an irregularity that may affect, or may

od, thé vesult of the ballot, the Court may:
ot been completed — order that a step in relation to the ballot

(ii) m
e ) more than 50% of the formal votes cast are in favour of th
ION 67 FU o
okl RTHER BALLOT IF AMALGAMATION NOj
67(1) If: r

(a) the questi
ton of a proposed
T amalgamati 4 .
members of an existing Ofganisatiof' amdtlon 'S submitted to 4 fafjey
= < R

H,

. '_.1]115 builot has n

be :aken again; or
%z any other case — order that a fresh ballot be conducted in place of the baliot

jn which the irregularity happened;

rmake such further orders as it considers necessary or desirable.
rocedure for

FWC a furth e
er application under section 44 for approval for th
T the Submiss i
{ The regulations may make provision with respect to the p
Part,

s by the Court into alleged irregularities in relation to ballots under this
¢ matters relating to, or arising out of, inquiries.
ON 70 APPROVAL OF AMALGAMATION

ch of the existing organisations concerned in a proposed
algamation, the proposed principal

History
S 67(1) amended
commenced"inj:nu:r{, 21\:;;;74 of 2012, Sch 9 item 974,
67(2) If the applicati
application is 1 b
de . s lodged with
c(la)redl; the FWC may order: in 12 months after the resuif uf the by
a) that any step j ‘wa | If the members of ea
. P in the procedur ; . 3 A
; his i ion is approved for the purposes of this Part.
, .
If:

for a proposed amalgamation contains an alternative provision; and
d in the

(b) that a fresh b
) allot be co .
} amalgamation; nducted in place st\dn earlier ballot in i -
and the FWC may gj G (e sch
) y give such directi i) the scheme
consider: ' ections and . : w LILI
S necessary or desirable. make such further orders as the I (b} the members of one or more of the existing organisations concerne
3 ! amalgamation do not approve the proposed principal amalgamation; and
the members of 2 or more of the organisations (in paragraph (d) called the
d alternative amalgamation; and

History
commenced 1 sy o 74 9 2012 S . iem 074, Y !
) upproving organisations) approve a propose
Id) where one of the existing organisations is the proposed amalgamated
organisation — that organisation is one of the approving organisations;
s of this Part.

proposed alternative amalgamation is approved for the purpose

ECTION 71 EXPENSES OF BALLOT
7 The expenses of a ballot under this Part are to be borne by the Commonwealth.

' SECTION 72 OFFENCES IN RELATION TO BALLOT

SEC”
TION 68 POST-BALLOT REPORT BY AEC

68(1) After the ¢ i
ompleti :
the conduct of the ball%t toc:)n of Sellot bnder tus Part, the AEC must give a rep

(@) the Federal Court; and
(b) the General Manager; and
o (c) each applicant under section 44.
(2) The report must include details of the prescribed matters

Aterference with ballot papers
A person commits an offence in relation to a ballot if the person:

‘(&) impersonates another person with the intention of:

Sec 72(1)

Sec 66
CCH Australia L \Mistralian Employment Legislation
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(i) securing a ballot paper to which the impersonator 1S Not entitljay
oy

o show a ballot paper to the relevant person; or
(ii) casting a vote; or i b

i : to see a ballot paper;
ermit the relevant person ’ ' '
: a manner that the relevant person can see the vote while the ballot paper
ng marked or after it has been marked; or

se where the relevant person is a person performing duties for the

ke her person, or permits
ﬁf % of the ballot — the relevant person shows another p ,0rp

i ; =
.{fgf Sperson to have access to, a ballot paper used in the ballot, otherwi
OL

1 in the performance of the duties.
mum penalty: 30 penalty units.

- Division 6 — Amalgamation taking effect

73 ACTION TO BE TAKEN AFTER BALLOT i
scheme of a proposed amalgamation that is approved for the purposes o
n;;es effect in accordance with this section.
‘the FWC is satisfied that: - . -
:3d. or the latest of the periods, within which application may b.e m?lde
tt'izhl\;ec)leral Court under section 69 in relation to the amalgamation has

(b) does an act that results in a ballot paper or envelop
altered, taken or otherwise interfered with; or

(©) fraudulently puts a ballot paper or other paper:
(1) into a ballot box or other ballot receptacle; or
(i) into the post; or

€ being desty

(d) delivers a ballot paper or other paper to a person other than a pes
ballot papers for the purposes of the ballot; or

(e) records a vote that the person is not entitled to record; or
() records more than one vote; or

(2) forges a ballot paper or envelope, or utters a ballot pa
‘ g per v
person knows to be forged; or S Or enve

(h) provides a ballot paper without authority; or
(i) obtains a ballot paper which the person is not entitled to obtain; pr
(i) has possession of a ballot paper which the person is not entitled 1o pes

(k) does an act that results in a ballot box or other b A . and .
allot recep i snded; an . o
destroyed, taken, opened or otherwise interfered with. = - » application to the Federal Court under section 69 has beiien ldlsp(;s:t(]ido , an
result of any fresh ballot ordered by the Court has been declared;

Maximum penalty: 30 penalty units. ] \£~ i i i ins f
Hindering the ballot, threats and bribes etc. I 00 gl fiere are 1o proce'edipgs (01222::::11 iill\{lllep;r%z?giﬁfz)ogigt;%ﬁ?fslt? e
72(2) A person commits an offence in relation to a ballot if the person: e Eane or'gamsath;}S C: t, the Fair Work Act or other Commonwealth
(a) hinders or obstructs the taking of the ballot; or ' i e Lk
(b) uses any form of intimidation or inducement to prevent fion yvotime
influence the vote of, 3 person entitled to vote at the ballot; o

laws; or . o
! > y agreements;
(i) breaches of modern awards or enterprise ag

breaches of orders made under this Act, the Fair Work Act or other
(¢) thrgatens, offers or suggests, Or uses, causes or infliéts; any vio R A cronecalth L s .
punishment, damage, loss or disadvantage with the inteation of inf B i -, S et Ei e & Tt .
) s p B thatis o i‘mlz“t;?%l l?;gtie time the amalgamation takes effect
~ Com ealth that is not fulfille maly es effec
Eglnlr;;orrel:vgarded by the proposed amalgamated organisation as an obligation it
b ed;
is bound to fulfil under the law concerned; . . -~
i i isti isations, by notice publishe
ust, after consultation with the existing organ ;
I‘ng fix a day (in this Division called the amalgamation day) as the day on
the amalgamation is to take effect.

(=M
1l

(i) any vote or omission to vote; or
(i) any support of, or opposition to, voting in a particular manner; or
(iii) any promise of any vote, omission, support or opposition; or

(@ givgs, or promisgs or offers to give, any property or benefit of an
the intention of influencing or affecting anything referred to in s

(c)(i), (if) or (iii); or

ended by No 174 of 2012, Sch 9 item 974,
1 january 2013.

the amalgamation day: ‘ . B
the proposed amalgamated organisation is not already reg1ste;ed1 3(1)211)6
‘General Manager must enter, in the register kept under ’paragras L ECX Oi’:
such particulars in relation to the organisation as are prescribed, and the

i entry; and P . . .
any proposed alteration of the rules of an existing organisation concerned in
the amalgamation takes effect; and o SR

16} the FWC must de-register the proposed de-registering organisations; ar

i I Sec 73(3)

N Employment Legislation

be influenced or affected in any way; or
() counsels or advises a person entitled to vote to refrain from voting.
Maximum penalty: 30 penalty units.
Secrecy of vote
72(3) A person (the relevant Person) commits an offence in relation to a balloth
(a) the relevant person requests, requires or induces another person:

Sec 72(2) ——
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. T od
ard, order or agreement to a de-registered organisation includ
the award,

d) the persons who, immediately before that da , Were me  op 0 s
(d) p . y members of 4 ceferences to the amalgamated organisation.

de-registering organisation become, by force of this section \
payment of entrance fee, members of the proposed amalgamated o

History

S 73(3) amended by No 174 of 2012, Sch 9 item 974,
commenced 1 January 2013.

734) If:
(a) the FWC has been given an undertaking, for the purposes of paragra
that an amalgamated organisation will fulfil an obligation; and "

(b) after giving the amalgamated organisation an opportunity to be
FWC determines that the organisation has not complied with the un

the FWC may make any order it considers appropriate to require the organi :
comply with the undertaking.

_ded by No 174 of 2012, Sch 9 item 974,

uary 2013. ‘
l]‘ilan'l;;y EFFECT OF AMALGAMATION ON AGREEMENT UNDER

1 - .
> a proposed amalgamation otherwise provides, an

heme of - i arty
{nless the sc : : de-tegistered organisation was a p
: 151 to which a de-reg : .
ent in force under sec‘uonle amalgamation day as if references in the agreement

-« in force on and from tt 837 | reanisation.
ﬁm s‘rierg;iStelfed organisation were references to the amalgamated org
he (e

‘The General Manager must enter in the register kept under paragraph 13(1)a)
: Jars of the effect of the amalgamation on the agregment.

History

S 73(4) amended by No 174 of 2012, Sch © item 974,
commenced 1 January 2013,

SECTION 74 ASSETS AND LIABILITIES OF DE-REGISTERED
ORGANISATION BECOME ASSETS AND LIABILITIES OF
AMALGAMATED ORGANISATION

74(1) On the amalgamation day, all assets and liabilities of a de L
organisation cease to be assets and liabilities of that organisation and becomg ___satlo i
and liabilities of the amalgamated organisation. O HON 79 PENDING PROCEEDINGS

I . ing to which this
74(2) For all purposes and in all proceedings, an asset or liability of a de-reg,s O | Where, immediately before the amalgamation day, a proceeding

organisation existing immediately before the amalgamation day is taken ‘o Y Pt applies was pending in a court or before the FWC: . , S
become an asset or liability of the amalgamated organisation on that day. . Lﬁ).'!he amalgamated organisation is, on that day, substituted for each de-regis

SECTION 75 RESIGNATION FROM MEMBERSHIP organisation as a party; and f the amalgamated organisation were, and had
75 When the day on which the proposed amalgamation is to take effect is the proceeding is to Con_t':‘ue ;; ;nfs:tion.g

section 174 has effect in relation to resignation from membership, of a prop always been, the de-registered org

registering organisation as if the reference in subsection 174(2) to 2 weeks
reference to one week or such lesser period as the FWC dirccis.

{ON 78 INSTRUMENTS 4 | | .

“l?) nd «iver the amalgamation day, an instrument to which this Part applies
a UL !

-e-snsuh‘ect to subsection (2), in full force and effect.

i issi sactions and
. jistrument has effect, in relation to acts, Omissions, transactio
ne Xy

2) 1o n or after that day as if a reference in the

aeite, entered into or occurring O e amalgamated

anaent to a de-registered organisation were a reference to th

b

ended by No 174 of 2012, Sch 9 item 974,
gnced | January 2013. .
e-()N 80 DIVISION APPLIES DESPITE LAWS AND AGREEMENTS

' ( \NSFER ETC. s
')Hl};;i:IDNi(\i;(iipplies, and must be given effect to, despite an?/thlnf mj

. (a) the Fair Work Act or any other Commonwealth, Stat.e or Territory law; or

(k) any contract, deed, undertaking, agreemen.t or other instrument. el
Nothing done by this Div?s?on, and not].ung‘d.or}e Py a person be )
purpose connected with or arising out of, this Division:

History

S 75 amended by No 174 of 2012, Sch 9 item 974,
commenced 1 January 2013.

SECTION 76 EFFECT OF AMALGAMATION ON MODERN AWARDS,
ORDERS AND ENTERPRISE AGREEMENTS

76 On and from the amalgamation day:

(a) a modern award or an enterprise agreement that, immediately before thﬁi
covered a proposed de-registering organisation and its members cov
force of this section, the proposed amalgamated organisation and its m
and

(aa) a modern award, an order of the FWC or an enterprise agreement
immediately before that day, applied to a proposed de-registering organ St
and its members applies to, by force of this section, the proposed amalg
organisation and its members; and

(b) the award, order or agreement has effect for all purposes (including
obligations of employers and organisations of employers) as if referentt

@) is to be regarded as: '
{i) placing an organisation or other person in b

or B |
i ng; or
(i) otherwise making an organisation or other person guilty of a civil wrong

reach of contract or confidence;

(b) is to be regarded as placing an organisation or other person In breach of?

(i) any Commonwealth, State or Territory law; or

Sec 80(2)

Sec 73(4) CCH Australia Li lian Employment Legislation
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(i) a facsimile of those initials; or
(b) the ballot paper is marked in a way that permits the voter to be identif;

(c) the ballot paper is not marked in a way that makes it clear how the Vo
to vote; or

(d) a person returning material mentioned in paragraph 63(c) with the bally
does not comply with a direction given under subregulation 60(7).

67(5) However, a vote is not informal because of paragraph (4)(a) if the o
official is satisfied the ballot paper in question is authentic. i

67(6) If the electoral official conducting the ballot is informed by a scrutine
the scrutineer objects to a ballot paper being admitted as formal or pq
informal, the official must: iy

(a) decide whether the ballot paper is to be admitted as formal or reje
informal; and

(ib) if the scrutineer considers that an error has been made in the conduct of the
scrutiny,
the scrutineer may inform the electoral official conducting the ballot
accordingly.
At any time during the period of scrutiny:
(o) the number of scrutineers appointed under subregulation (1) and in attendance
"~ 4t the scrutiny; and
) the number of scrutineers mentioned in subregulation (3) and in attendance at
the scrutiny,
_a not, in either case, exceed the number of electoral officials engaged on the
utiny at that tige. ’
| I'"'J_'g") {f a member appointed under subregulation (1) fails to produce the member’s

_emment of appointment for inspection by the electoral official conducting the ballot
when requested by the official to do so, the official may refuse to allow the member to

yignd or act as a scrutineer.

g87) Lf a persor: .

’ (4) is not entitled to be present, or to remain present, at the scrutiny; or .

(b) int¢fitipts the scrutiny of a ballot, except to perform a function mentioned in
Jaragraph (4)(b);

fhe <1ecioral official conducting the ballot may direct the person to leave the place

heze the scrutiny is being conducted.

38{8} A person must comply with a direction given to him or her under

sbregulation (7).

Nore This subregulation is a civil penalty provision (see regulation 168).

58(9) The AEC must advise the General Manager of a possible contravention of
subregulation (8) not later than 21 days after the AEC has become aware of the

possible contravention.

REGULATION 69 POST-BALLOT REPORT BY AEC (s 68(2))

8(1) For subsection 68(2) of the Act, the following matters are prescribed for
inclusion in the report:

(a) the total number of persons on the roll of voters;

(b) the total number of ballot papers issued;

(¢) the total number of envelopes posted in accordance with regula'tion 63 or for
subparagraph 64(b)(vi) of [the Act] that were returned undelivered by the
closing date of the ballot to the AEC (if applicable);

{d) the total number of ballot papers received by the electoral official by the
closing day of the ballot;

{e) the total number of votes in favour of the question set out on the ballot paper;

(f) the total number of votes not in favour of the question set out on the ballot
paper;

(g) the total number of informal ballot papers;

(h) any rules of the organisation or branch which because of ambiguity or other
reason, were difficult to interpret or apply;

(b) endorse that decision on the ballot paper and initial the endorsement.

67(7) If the electoral official conducting the ballot is informed by a scrutineer g
effect that, in the scrutineer’s opinion, an error has been made in the condugt o
scrutiny, the electoral official must decide whether an error has been made g
appropriate, direct what action is to be taken to correct or mitigate the error,

REGULATION 68 SCRUTINEERS (s 64 and 65(8))

68(1) In relation to a ballot of the members of an organisation on a prog
amalgamation, the committee of management of the organisation may app
members as scrutineers to safeguard the interests of the members who approve of
amalgamation.

68(2) An appointment under subregulation (1) must be made by an instra
signed on behalf of the committee of management by an authorised offices i
organisation.

68(3) If members of an organisation (the opposing members) have iodged, u
subsection 60(2) of the Act, a written statement in opposition~to. the prone
amalgamation or any proposed alternative amalgamation, Mo, lectoral ©
conducting a ballot of the members of the organisation in relatidnio the amalga
must allow members of the organisation who appear to the official to represent the
opposing members to be scrutineers for the ballot to safeguard the interests of
members who disapprove of the amalgamation.

68(4) Subject to subregulations (5), (6) and (7):
(a) a scrutineer may be present:
() at the issue of ballot papers under regulation 61; and

(i) at the preparation and dispatch of ballot material under regulations 59 and
63; and

(i) at the receipt and placement of ballot material in safe custody under
regulation 66; and

(iv) at the scrutiny of ballot material under regulation 67; and
(b) at the scrutiny mentioned in subparagraph (a)(iv):

(1) if the scrutineer objects to a decision that a ballot paper is formal of
informal; or

Beg 67(5-) CCH Australia Limite Australian Employment Legislation Reg 69(1 )
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(1) any matters in relation to the roll of voters including those
subsection 68(3) of [the Act]; '

() the number of written allegations (if any) of irregularit-igs-
during the ballot; U

(k) action taken by the AEC in relation to those allegations;

(1) any other irregularities identified by the AEC and action 1)
relation to those other irregularities.

69(2) The AEC must: ‘

(a) give the report under subsection 68(1) of the Act within |
closing day of the ballot fixed under subsection 5 8(1) of the A

(b) publish the report on its web site as soon as practicable, by
days after the closing day of the ballot.

69(3) An organisation that has a web site must, as S0on as practicables
a report mentioned in paragraph (2)(a). publish on its web site
availability of the report.

69(4) A notice published under subregulation (3) must remain on
the end of the period in which an application may be made under
Act].

69(5) Subregulation (1) does not apply in relation to a ballot thall
under subsection 65(2) of the Act if, because of subsection 65(4) ¢
electoral official conducting the ballot did not count the votes in the by

REGULATION 70 DECLARATION OF BALLOT (s 69)

70  The ballot is declared on the day the report mentioned in subsection
Act is given. '

igi in the
‘ per of the organisation whose members were eligible to vote

[E)

- cting on behalf of a member mentioned in subparagraph (i); or
erson a

nissioner; and
e Electoral Comm |
.1 in the Federal Court together with any document th
o i re to be lodged with the application. ) T
inquiry 1 to have been insti
an inquiry is taken

bregulation (1) is lodged.

at the Federal Court

.wqui
fhis Division,
mentioned in su

RITY (s 693)) |
auiry is instituted, the Federal Court or fl glut
mz or Judge thinks necessary to ensure t a’
[g alppea:‘. or to be represented, at the inquiry
for the Yizaring of the inquiry.

INSPECTION OF DOCUMENTS FOR INQUIRY (s

dge may give any directions
all persons who are or may
are notified of the time and

ToN 75

Federal Court or a Judge may authorise any

R i inmtitited, B papers or other documents that have been used

t tolls of voters, ballot
with, or are relevant to, the ballot.

. . . .
-|‘FIEI.»011 Inust nOt hlnder or ()hstl uC‘ a pe]s()“ (;a]lyl][g ()]n an ]nspectlon

nder subregulation (1).

individual — 5 penalty units; or
REGULATION 71 PRESERVATION OF BALLOT PAPERY
71 The AEC must keep all ballot papers and documents relating t 4

(a) until the end of the period in which an application niay be made u

. LARITY —
69 of the Act; or i TION 76 INQUIRY INTO BALLOT IRREGU

(b) if an application of the kind referred to in paragiapn (a) has been Mz =i RE AT HEARING (s 69(3)) to appear or to be represented at an
the application is disposed of. Federal Court may allow any PeTSO‘;l W é?ee Tiogs.
d that person is taken to be a party to the pr

1 Federal Court may determine the procedure for the conduct of an m(lqculry.1
; i i inquiry, to act in a forma
i d, in conducting the inquiry, .
2 Fzg;l@l actflurilless rgl)‘“tel\)/?g:nce, but may inform itself of any matter in any
ks fit. )
ATION 77 INQUIRY INTO BA_LLOT [RREGULARITY —
¥ BALLOT NOT COMPLETED (s 69(3)) PR—
i inquiry is instituted and before the )
reyh:sn‘:)eeea]ftzg ?Frelgiluilll;?cly that may affect, or may have affected, the resu
".Ieted ballot, the Federal Court, if it thinks fit, may: ok
: -ér that no further steps be taken in the conduct of the ballot; an o
e any order incidental or supplementary to an order under paragrap ;

a body corporate — 10 penalty units.

72(1) A person who is entitled to vote in a ballot may, for the
determining whether there has been an irregularity in relation to the ballot,
electoral official conducting the ballot to give the person specified m
available in the report given under subsection 68(1) of the Act.

72(2) The electoral official must comply with a request under subreg
the information requested is available to the electoral official.
REGULATION 73 APPLICATION FOR INQUIRY INTO BALLOT
IRREGULARITY (s 69(1))

73(1)  An application to the Federal Court under subsection 69(1) of the ACEHUEH
inquiry must be:

(a) in the form set out in the Federal Court Rules; and

| Reg 77(1)
Reg 69(2) CCH Australis it " fEmployment Legislation-
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(¢) vary or discharge an order under paragraph (a) or (b).

77(2) An order under subregulation i i
77(2) S 1 i
inquiry, unless the order: ¢ e thive

(a) is expressed to expire at some other time; or
(b) is discharged before the conclusion of the inquiry
773) A i .
: ( ) person must comply with an order of the Federal Court under g

Penalty:
(@) for an individual — 5 penalty units; or

(b) for a body corporate — 10 penalty units.

REGULATION 78 PUBLI
s BLIC NOTIFICATION OF AMALGAMATI_‘_

78(1) If the FWC has fixed a da i

: has y under subsection 73(2) of t

which an amalgamation is to take effect, the General Manz(i )ero m hi i 3 :
the fixing of the day: e

(a) in at least one newspaper; and
(b) no later than 14 days after the FWC has fixed a day.

History

Reg 78(1) amended by No 321 of
commenced | January 20};3‘ 0 321 of 2012, Sch 2[8],

7

tosgﬁi at’{eh;t igsr:)e;gl tM.anfl%er must be of the opinion that the notice is likels to
nti Interested persons including th 1Sk

any associations, to be amalgamated. s R X

78(3) A notice published under par: i
agraph (1 ice
the FWC for subsection 73(2) of tl]:e A%tép (10@) s aken to e 2 o Q% '

History

Reg 78(3) amended by No 32
commenceleanuary20};3. " FalN03. Gob AR

REGULATION 79 REGISTRATI M ;
- ON OF AMA .
ORGANISATIONS (s 73(3)(a)) LGAMATED

79 For paragraph 73(3)(a) of the ;
Act, the followin rti i ion
proposed amalgamated organisation are prescribed: & paticulars in reles

(a) the name of the proposed organisation;
(b) the eligibility rules of the proposed organisation;

(¢) if the proposed organisation i i i 3
TOf ganisation 1s registered in relat i i Ty —
a description of the industry. . 170 o = parncuiar IDAS.
I

Division 2 — Withdrawal from amalgamations (Ch 3, Pt
3) '
REGULATION 80 DEFINITIONS
80(1) In this Division:

amalgamation day has the same meaning as in Part 2 of Chapter 3 of the Act.

Reg 77(2 }‘
eg ( ) CCH Australia Limited
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 for a ballot, means a person who:
the constituent member, one of the constituent members, or a member of the

committee of management; and
s plies for a ballot under section 94 of the Act.

» day, for a ballot, means the day fixed as the closing day of the ballot under
ion 84.
ancing day, for a ballot, means the day fixed as the commencing day of the
ynder regulation 84.
means an enquiry [sic] under section 108 of the Act into alleged irregularities
Jon to a ballot.
eer means a person appointed as a scrutineer under regulation 96.

An expression used in this Division and in Part 3 of Chapter 3 of the Act has
\e meaning in this Division as in that Part of that Chapter of the Act.

\TIO®. 81 APPLICATION FOR BALLOT — NUMBER OF
TITUENT MEMBERS (s 94(3)(a))
For oaragraph 94(3)(a) of the Act, the prescribed number of constituent members

ser of the following:
‘the number equal to 5% of the constituent members on the day when the

| ~ application is lodged;

(b 2 000.

LATION 82 APPLICATION FOR BALLOT — PRESCRIBED FORM
)

n application for a ballot under section 94 of the Act must:

(a) be in accordance with Form 2; and
{b) contain the information prescribed in that form; and

| () nominate a person to be the representative constituent member for the ballot to

receive documents on behalf of the applicant and for any other purpose
specified in this Division.

ATION 83 OUTLINE OF PROPOSED WITHDRAWAL —

RS TO BE ADDRESSED (s 95(1)(b))

For paragraph 95(1)(b) of the Act, the written outline must address the following

fers:

() the name of the amalgamated organisation appearing on the certificate of
registration of the amalgamated organisation;

(b) if the constituent part of the amalgamated organisation is a part of the

membership of the amalgamated organisation that would have been eligible for

membership of an organisation that was formerly registered under the Fair

Work Act — the name appearing on the certificate of registration for that

organisation immediately before amalgamation day;

if the constituent part of the amalgamated organisation is a part of the

membership of the amalgamated organisation that would have been eligible for

membership of a State or Territory branch of an organisation that was formerly

registered under the Fair Work Act:

c

S

Reg 83
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