[28.09] Butterworths Hong Kong Discrimination Law Handbook
Dockers) the test 1o determine whether the members did not constitute 2 [

section of the public was one of genuine personal selection. If the rules of the
club or association SO provide, then a i i s to whether
admission is conducted n accordance with the

society (ie Labour Party) with a serious purp
be an association whose

interested in that purpose should ot
not a section of the public.

members are

128.09] Discriminate
g within s$ 5.6 and 9 above (ss 7-8 above

This refers to discrimination fallin
not being relevant here).

{28.10} Against a woman
This section applies, with the necessary modificatio
against men: see ss 6 and 9(3) above.

ns, 10 discrimination

refusing or deliberately omitting to provide .. in the like

d on the like terms

of Appeal held in one cas€ that requiring women, but
and refusing to serve them at the bar
n though they would still be served
QB 425, {19831 1 AN ER
this section an act <ant

n if the end product is the samey, ' fi
frem) those

[28.111 By
manner an

In England, the Court
not men, 0 sitata table to be served,

amounted t0 untawful discrimination, eve!

the same product: €€ Gill v El Vino Co Ltd [1983]

398, [1983] IRLR
amount O unlawful discrimination eve

manner in which or terms on
offered to men. (See, however, Peake v Automotive Products piai978) QB
All ER 106; (1977} [CR 968, 119771 (RLR 365, an

the grounds that

233; [1978] 1
an appeal was allowed o2
e law should not

employment related case where
men should not be penalised for acts of chivalry and fhat th
concern itself with trifles. This decision, it (SEENS, is wrong as many
ts could be committed undet the pretext of ‘protecting' of

discriminatory ac
4 an unlawful dicciirinatory act s an unlawiil

‘respecting’ women, an

discriminatory act however minor and however virtuous the intentions of the

perpetrator.

See also Twambley v Jamal Nourt Fattah (t/a Jamal's Wine Bar) (The Tiriesy

2 October 1982, unreported) where the male plaintiffs brought an 4

against the bar for allowing women to enter free while charging men &
in for free becaus® the:

foe. The proprietor argued that he allowed women
ouble, but to treat men as drunkards and women as ‘ladie®
The €

not cause any fr

discriminatory, albeit that it is based on 2 popular stereotype-
Court judge, LordJ, held that this did amount to unlawful sex discrin
but awarded only nominal damages on the basis of Peake Vv Aot
Products Ltd above-: However, since Ppeake v Automotive Products Lt 98
has been overruted, the decision should have been made on the basis 9% L7
El Vino Co Lid above. In contrast, the Human Rights Comn
New Zealand has now ruled that charging men 2 cover charge © enfel

102

L

S o
ex Discrimination Ordinance (Cap 480)
[28.13]

or club and ¢ i

rocl allowin

poilhesa g women to enter

l or free amounts to 1
unlawful

‘Ladies nights’ in Hong K
certain as yet how wi e i .
e g b\;vsli(iez‘ gel courts will interpri fl?i(smslee:t(') AT .iS e
enter a club under differe i El. Vino Co Lid above, all i § vesiao
especially since the reason nft' bR . Se;“(/il'ng i
il e ensures or that discrimination cannot b B
needs (s 48 below): there i pesksshin op P N o come's el
: € iS no reason why a woman shoi‘litj r\;VOC;Igen’S inige
e capable of

standing at a bar, i
> 1N the sam
be capable of payi e way that there i
pable of paying the same entrance fe erzslfnno reason by b shld not
en.

Furthermore, it may be

code that is not justi unlawful under this secti

particular gender:’ugzeﬁa?]le and which discrimirl,g?estoaegf()rce a grooming

County Court, 30 Nove mgWeVer, McConomy v Cro ﬂf Imst persons of a

[RLR 561. As to groomi er 1990, EOR 37 p 36, unre waL LRSS

Waldock v Whitney & Plng codes generally, see .[]0 Ofoned) and [1992]

;-Ilfeported) Where' it W'asr(;::]e‘; [(;{ereli()fd County COLl.rtblng;)::' See also

aircut did no at charging w b uary 1984,

offered to mentaixg(i;lgt to unlawful discrigmiﬁati::) zlilnmore than men for a
men were materially differen’t (sezegt?g tgpe of service

g above).

See further French
County Cour, 7 May Crosby & Crosby (Links Ho
&‘Recreational Cluby(:ggisz ’nl]ljm eported); Priestley v Sttgfﬂ)k g?reat Yarmoth
Pinder v Friends Pro .de ead County Court, 24 June 1 argarine Social
August 1985, unrepOrtvii o Life Office (Wesltminstere C988' unreported);
Lincolnshire (York Coe ). Rowe v Trustee Savings B ounty Court, 15
Ssaciorion Lid & Notingh Court, 17 January 1984 uﬁ"k of Yorkshire &
&?.i)eal. 28 July 1978 inghamshire Football R o fegorted): Football
{Liverpool County Collr;‘nfleported); Jones v Royal i ;”_”"’” (Court of
(ifuddersfield County c December 1982, umeponed'f A
M_ér‘-p@o{ Clty Coun ‘l-OunEq 28 Febmary 1983, un )’ TC{V[OrvBurnet,
cil (Liverpool County Court lieé)olr:teg); Capon v
Y ebruary 1988,

tireported), Jam

Al s es v Eastlei

ANLER 607 eigh Borough Counci

Vi . il [1990] 2 AC 7
51, [1990] 2

12 i
| | Subsection (2): Accommodation

defined in
b s 2 of the Hotel
iean any furnished el Accommodation Tax Ordi
room or suite or rooms hired by ﬂ:glgfgsreiéfap 348)
or of the

9 guests, or for
» 3 the u .
ings, applian se of guests, for lodgi :
: ces and fittings as are nOrmallyop rgolxr;lgd e?lng] includes such

erein,

3] Hotel; guesthouse

[ Imd »
gl‘lesthouse”
fimedation Ordi are defined in s 2
: inanc of the Hotel
ot tenant holed(scap 349) to mean any premi:zls dn}? SHieexiniy
out that, to the extent OtYV hQSe occupier,
is available

on, he will provi
funself provide sleepi
self who a ping accommodati
and facilities li,erfszble and willing to pay a’?;‘asf"f any person
vided and is in a fit state to bgnablg sum for
received, but
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w Handbook Sex Discrimination Ordinance (Cap 480) [84.08]

iscrimination La
Butterworths Hong Kong Discrimination
[84.01] u (2) The Commission shall consider an application under

subsection (1) and may grant it if it thinks fit to do so, in particular
ation. where-

(a) the case raises a question of principle; or
(b) it is unreasonable, having regard to the complexity of the
case or the applicant’s position in relation to the respondent

or another person involved or any other matter, to expect the
applicant to deal with the case unaided.

[84.01] England

“HS SCC[ on d()e Ot ve an equiv

[84.02} Person

As to meaning, see [2.14] above.

{84.03] Act (3) Assistance by the Commission under this section may include-
° ino. see [2.02] above. (a) giving advice;
Aplr e (b) arranging for the giving of advice or assistance by a solicitor
{84.04] In writing ~ or coupsel; ‘ . .
' . 2.18) above. (c) arranging for representation by any person including all such
As to meaning, S¢€ [2. . ovision of this Ordinance assistance as is usually given by a solicitor or counsel in the
apr

hich is unlawful by virtue

steps preliminary or incidental to any proceedings, or in
{84.05] Actw Pt IV (ss 75-41) or Pt 'V |

. 224), arriving at or giving effect to a compromise to avoid or bring
fe acts made unlawful under ch;islcliirgxbisnaltilon u)nder s 5,6,7,80r9 ?ebr:’e‘;; to an end any proceedings;
(ss 42-47) above, 38 s ¥ omg pregnancy Of victimisation. For & (d) any other form of assistance which the Commission may
based on gender, mazrltzggséi)é‘;ove consider appropriate,

Pt V1 (ss 40-0< '

exceptions, S€€ but paragraph (c) shall not affect the law and practice regulating
the descriptions of persons who may appear in, conduct, defend
and address a court in, any proceedings except to the extent
permitted under rules made in accordance with section 73B of the
District Court Ordinance (Cap 336).

{4) In so far as expenses are incurred by the Commission in
providing the applicant with assistance under this section the
recovery of those expenses (as taxed or assessed in such
manner as may be prescribed by relevant rules) shall constitute a
first charge for the benefit of the Commission-

(@) on any costs or expenses which (whether by virtue of a
judgment or order of the District Court or an agreement or
otherwise) are payable to the applicant by any other person
in respect of the matter in connection with which the
assistance is given; and

(b) so far as relates to any costs or expenses, on his rights
under any compromise or settlement arrived at in connection

1 with that matter to avoid or bring to an end any proceedings.

8) The charge conferred by subsection (4) shall be subject to any
tharge under the Legal Aid Ordinance (Cap 91) and to any

Provision in that Ordinance for payment of any sum into the

-’Supplementary Legal Aid Fund established under that Ordinance.

) In this section-

[84.06] Subsection (4): Months

3.06] above.

ing, see [5
As to meaning, | y
ous, vexatious, misconceived

or lacking i

[84.071 The complaint is frivol

substance . ) . iscretiondiy HOWETS

- s to give the Commission fairly Wl?sc?\l is the sudject of

Ry See'glnore an investigation into an act W : aduthy unlawful
to abandon or t &

t i
of whether that act 1 of 2 Cool
. s (1), regardlCSS ) Ainatory. For
complaint under sub ) intended the act to be d\'scnr ( { 3. e, but vl
and whether the offender in ' structicn as a defence, ]

ted AN cat Yarmouth
whete the defendant SWERRC o Crosby (Links Fotel) (O o oive
unsucceszful,ﬁsee7 ;Zay 1982, unreported); $S° ulso
County Courl,

: 968; (19771
R\ 06; [1977] ICR 26851570 4
3 1978] 1 AllE! ' ) bove, 15 Tl
iy Lt{\jl ngggvgv‘irthat[Peake v Awtomotive Products Lida
IRLR 365. Note ’

longer good law.

{84.08] Definitions o g see s 2(1) above.
.. 9% nc'ﬂiauon an ’

e 66 m]SSlOn » CO'
For “act”, “Com

liation:
85. Assistance Ol = Waly :f :: ::nii;r section 84(1) bub &
' int has been l0dgd f the ma
1 Wr?\\etrevzrciggg?‘mthere has not been 2 ;er;t‘t:rr]r;errgl gtes, ol
whate 4 i f the €O A s anC
p subjec'( (o) ' Ord|na
which the act ;heinstitme proceedings ur)dert th,:rs;e pa
person W?‘:hg,: gct may make an application 10

ings.
;?)?‘;zgs?ance in respect of those proceeding

nt rules” (& B #121) means any rules made under the District
Court Ordinance (Cap 336);
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rworths Hong Kong Discrimination Law Handbook Disability Discrimi
f ility Discrimination Ordinance (Cap 487)
[2.04]

[1.01] Butte

AgEEeBEE means unjustifiable
o ) : | (a) a person with a disability (or words to the like eff
const ke €
disasbirlliied to mean a person (and whether or n?)?tz]Sha” >
i o y) Wlth an associate with a disability; B
bepcosu%?rnvgg c;gt ekmrai iyt the like effect) shall
mean a person without an associate withaa

“unjustifiable hardship” (&

hardship as construed in accordance with section 4.

(2) References in this Ordinance to the dismissal of a person from i
employment or to the expulsion of a person from a position as 'i-

partner include references-
| (a) to the termination of that person’s employment  Of . disability.
partnership by the expiration of any period (including @ : (8) For the
period expiring by reference to an event of circumstance), | 38. 39 ilérposes of any of the provisions of sections 22
not being a termination immediately after which the { » 39, 46 and 47, references to ctions 22, 23, 37,
9 v Y _ words to the like effect) sh a person with a disability (or
employment or partnership is renewed on the same terms; 1 (and whether or not he h:sa" be construed to include a person
disability. a disability) with an associate with a

tion of that person’'s employment Of {
.I‘

(b) to the termina
[} . . . . . b .
partnership by any act of his (including the giving of notice) ! 9) Subi _
' circumstances such that he is entitled to terminate it i prLc‘::/Jies(i:ci.:? (;J?;e;tmn (10), in this Ordinance “existing statut
% f5]4% X ) means an isi syl
y provision of-

without notice by reason of the conduct of the employer, or | (
| a a K
) any Ordinance enacted before this Ordinance was enacted;

the other partners, as the case may be.
(3) References in this Ordinance to the provision of facilities shall be | (b) any subsidiary legislation made-
| construed to include references to making those facilities | (i) under an Ordinance enacted i
available or making arrangements for the provision of those v enacted; and ed before this Ordinance was
facilities in buildings of (i) before, on or after thi
] er this Ordinance was e
nacted.

facilities or to the provision of those

remises. 1 :

" |p=or o U (10) :/(\a/_h:re an Ordinance enacted after this Ordin

or purposes of 1 ' .nacts (with or without modificati dinance was enacted

| finding by the District Court becomes final when an appes Ordlpance enacted before this Ordi ions) a provision of an
against the notice or finding 18 dismissed, withdrawn ] provision as re-enacted shall br Wwnce was,qracted, heo gl

abandoned or when the time for appealing expires withoul an subsection (9) as if it continued e treated for the purposes of

appeal having been brought; and for this purpose ail appeal enacted before this Ordinance to be contained in an Ordinance

against an enforcement notice shall be taken to be dizpissed if., e was enacted.

notwithstanding that a requirement of the notice is ~uashed on

appeal, 2 direction is given in respect of it under.saction 74(3).

]
(5) Forthe purposes of this Ordinance, a persoiiis a near relative of
another if that person is the wife or husband, a parent or child, 2

grandparent or grandchild, or a brother' or sister of the other
(whether of full bloo

d or half-bloga\or by affinity), and “child”

(-F %) includes an illegitimate Cilid and the wife or husband of an
' ilegitimate child.
erson (howsoever

(6) For the purposes of this Ordinance, @ P
described) harasses another person if that first-mentioned persof
engages in unwelcome conduct (which may include an oral of

written statement) on account of that second-mentioned person:'a‘-j
disability, or on account of the disability of an associate of thal
second-mentioned person, in circumstances in which @
reasonable person, having regard to all the circumstances, woutd
have anticipated that the second-mentioned person would €

offended, humiliated or intimidated by that conduct.

(7) Forthe purposes of section 6(c), references in this Ordinance i

s of this Ordinance, an enforcement notice or a e

12.01] England

This section is b G

Biin b ; il;:d ?)ni SZ Si?i tc;t ttg. UK Disability Discrimination Act 1995
W Semi ; iscriminati

employment”, “prescribed”, “profession” glrfl;lg?rad??t 2005), for *“act”,

12.02] Subsection (1): Act

This is defined i
_ ined in s 3 of the I y
(Cap 1) to i e Interpretation and G ;
includ U seneral Clau
- E Ti when u§cq with reference to an offence or SfS'.Ordmance
, an illegal omission and a series of illegal omissi civil wrong, a
ssions.

[2.03] Advertisement: public

8 2(2B) of the Fil
i m Censorshi i
olub or a society. orship Ordinance (Cap 392) to include members ot a

12.04] Advertisement: newspaper

Thig t

erm is not defined in thi i
B ed in this Ordinance. However, s 2
L, 1 . of i i
e Othersgsg;rcsat(i)rdmance (Cap 268) defines “newspap::lllr’ez tlj)eril ity
on and any supplement thereto available to the?;l:g}i

13



scrimination Law Handbook

[11.01] Butterworths Hong Kong Di

[11.01] Enactment history

amended by repealing “Governor in Council” and
xecutive in Council” pursuant 10 s 3 and Schedule 6 of
(No 29) Ordinance 1999 (Ord 66 of 1999).

Subsection (7) was
substituting “Chief E
the Adaptation of Laws

111.02} England

The wording of this section is ba
1975, except that there is no para
compared with the Act.

sed on s 6 of the UK Sex Discrimination Act
llel provision ins 11(2)(® of the Ordinance

[11.03} General note
Questions asked during an interview or in the application form can give 1ise
to a valid complaint of unlawful discrimination under this section. Personal
questions germane 0 marital status. disability. number of children may attract
complaints of unlawful discrimination. For example, the applicant was
awarded damages for unlawful discrimination in Smith v C ommonwealth

(2000) EOC 93-077.

It is no defence for
motive in this sectio

t he or she is not prejudiced, as
n is urelevant. se¢ Hafeez v Richmond School ((1981)
COIT 1112738, unreported); Din v Carrington Viyella Ltd (Jersey Kapwood
Ltd) [1982] ICR 256, [1982] IRLR 281, EAT; Ramsey v John James Hawley
(Speciality Works) Ltd ((1978) COIT 804/139. unreported). Under the Race

Relations Act 1976 (which is similar to the Sex Discrimination Act 1975), the
employers in the cases a

bove, attempted t0 rely on the defence tha “they
personally lacked any prejudicial motive and that they had committed the
der to save money,

discriminatory acts in or to avoid controversy St to comply
with racist customer preferences. It was held in all the gases that this was

irrelevant.

an employer to claim tha

an employee cannot claim thab she has been unlawfully
t if she has knowingly been a party to illegality in that
i v Hothi (Southamptot: 17 1249/91, unreported).

Subsection (1) refers to applicants heteas subs (2) refers to existing
members of staff and the staff after dismissal, see: Ray Chen v IBM
China/Hong Kong Limited (DCEO 3/2000, 15 December 2000, unreported)-
which refers to a similar provision in § 11 of the Sex Discrimination-
Ordinance (Cap 430). Subsection (3) provides exemption for firms where the.
total number of employees does not exceed five (except n relation to §

above) and subs (5) provides for the expiration of subs (3). Subs (4) excludes

benefits, etc that are also offered to the general public.

It would appear that
discriminated agains
employment: se¢ Pas

[11.04] Subsection (1): It is unlawful for a person ... to discriminate

Subsection (1) and (2) above must be read subject t0 the exceptions,
subss (3)-(4) above. Subsections (1)(a) or (c) do not apply to any employm
where being a person without a disability is a genuine occupatio
qualification for the job, and subs (2)(a) does not apply to opportunities

promotion Of transfer to, or training for, such employment: see S

ete 1
efl

46

12 belo¥

i -

Disability Discrimination Ordinance (Cap 487)
[11.11]

C Z: p O 50‘()[} bt,lOVL [ or leleVa[lt pl()VlSl()IIS
l M ’ellelal €xce thlIb, see l | Y l (SS ‘
rela l“é O enrorcement, see V (SS & 1.) ClIOW

l t > € > t t. s Pt [[! 7[ 8 ) bul ;

11.05 i
I | Employment ... at an establishment in Hong Kong

meloymen

Hong Kong unless th
s the employe < hi
Hong Kong: see s 14 below? yee does his work wholly or mainly outside

[11.06) Hong Kong

“Hong Kong™ is defined i
: ed in s 3 of th .
Ordinance (C : ¢ Interpretation and Gene
the People’(s ligplu)btl?cnc];;‘ag[:?:a“t?]ng Kong Special Administrﬁ?\ia[l{ecg]iziszi‘
S , the geo " il o
and sea specified or referred to in Sct;gZ t%r?f?:t“gr‘dfi:l‘::ltt of which is the land
ance.

[11.07] Discriminate

This refers to discriminati
iscrimination falling withi
grounds of per wlom. SiIhE wikhin 8 57, 5. WY dbeve, aip
callative or ]fer :o: t-w1th a disability, victimization, pers’oimmg e 'the
peutic device or person accompanied by an int i
erpreter.

[11.08}] Person

As to meaning, see [2.20] above.

11. i
(11.09] Subsection (1)(a): In the arrangeinernits he makes

Subsection (1) is onl
y concerned with situati iSi i
! : . ation ¢ 1
Cr;xsicz}flmclegt being entered into: see Clymo v ;Vz}rilrjsmg PT/ZOT e
il {1989} 2 CMLR 577, [1989] ICR 250, EAT el

ontex 5 p y g

[]l the C text Of S€X dlSCl "I“natl()]l t]lf. faCt t]lal an employer’'s arrangements
l

were not 1nt 1 n m S lreleva 1 hO

g m

{11.10] Ent
| he arrangement ... who should be offered that employment

In Brenn,
g W:: i\;r .f]:{ivgzvi?hu;[stt h[1983] lIRLR 357, [1984] ICR 52, the EAT held
e ¢ employer did into intend to d',‘ imin: ;
il lbne gi}l :tages in applying for and obtaining lZ‘l:1r1llll](;r1‘1te o
B e o n] equal footing with a man’, in the sex dislc): 'ymen't :
??_mnsport Ay /isc 5a(t)elr [slugpgr;(;rfc:\ lby Nagarajan v [_ondon“?elg?ot:;r;
b . 01, 1 ER 65, [1999] IRL

hat interviewing and assessing candidages f01§ 27?)’02?4' TIE

cou

amount to makin
> g arrangement f ,
Offered that employmen;g. or the purpose of determining who should be

!Lul-li'll Employment
Asto meaning, see [2.22] above.
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[48.02] Butterworths Hong Kong Discrimination Law Handbook
preventing the acts of discrimination 1n question is not determinative. An
employer will not be exculpated if it has not taken reasonably practicable
steps simply because, if it had taken those steps, they would not have

prevented anything from occurting.

An employer’s partners may be liable un
that he was acting as their agent (se€ su
Commission v (1) Dinorban Hotels &

33431/90, unreported). See also Equal Opportunities
Leisure Centre (Manchester IT 13013/90,

(1) Masser (2) Carriages
ass Ltd v Miles (1990) 42 IRLIB 15, EAT;

unreported); Enterprise Gl
Foodmarkets Ltd (Southampton 1T 4079/90, unreported);

kets Ltd (Southampton [T 3041/90, unreported);
Council & Anor (EAT 6/90, unreported);

Irving v Post Office [1987] IRLR 289; Brownhill v Gateway Foodmarkets
(lnverness 1T S/3968/90, unreported); Crane v VC Link Lid (London (South)
IT 07017/89, unreported); McPhee v Smith Anderson & Co Lid (Dundee 1T

§/2260/89, unreported).
ction of subs (2) was that the ‘authority’ referred to must
do an act which is capable of being done in a Jawful but

n Lana v Positive Action Training in Housing

der this section if it can be shown
bs (2)): see Equal Opportunities
2) Wainwright (Shrewsbury IT
Commission v

Johnson v Gatewdy
Garbutt v Gateway Fi oodmar
Yassen v Strathclyde Regional

The proper construy
be the authority t0

discriminatory manner. i
(London) Ltd [2001] IRLR 501, the applicant was arranged by the responde t

as a trainee in its agent company. After she was pregnant, that agent compaiy
terminated her placement contract. Then the respondent terminaind  the
training contract with the applicant. EAT held that the agent COxt wpafy Was.
the agent of the respondent and that the respondent was tabie for any
discriminatory acts done by the agent company. The ageb{ vuinpany in this
case had the authority to terminate the placement and if it did so o2
discriminatory way., the principal respondent was liable

opportunities policy ¢~and otherwise of }
de of practice issued by the Equal Opportu i
Commission will be very significant i determining whether they B
established the statutory defence: _sst 3algobin and Francis v Londdi

Borough of Tower Hamlets [198T1IREK 401.

that the Balgobin may not be followed after the
Jones v Tower Boot Co Ltd (19971 2 All ER 406, {17
CA. In Earlam v VMP Ltd and Andrews
d that a large company should take the foll
a policy statement about hara st

Adoption  of equal
recommendations in any €o

However, it seems
policy statements n
RLR 168, [1997] ICR 254,
DCLD 25, the Tribunal state
steps to avoid harassment: (1) issue
defining it and stating that it will not be permitted or condoned; (2) &8
a complaints procedure, specifying to whom complaints should be mades
setting out the consequences for perpetrators; (3) provide trainimig
(4) ensure that managers and supervisors are aware of the factors
contribute to a working environment free of sexual harassment.

); and nO%E

For provisions relating to enforcement, see Pt VI (ss 71-82

subs (3) above.

\

Disability Discrimination Ordinance (Cap 487)

[48.03] Person

As to meaning, see [2.20] above

[48.04] Act

As to meaning, see [2.02] above

[48.05] Reasonably practicable

The meanin :
g of this expressio
e ) n and the differe
practicable’ a o ¢ difference ; .
nd the stricter standard of ‘practicable’ gztv";ein reasonably
een judiciall
1y

considered in relation to sSla S b
. safcty leg lation: "
( i i ) ol (1) : l' (t]Oﬂ. see Halsbu VS Laws ()fbngland

In Australia, the size of the em i

of reasonabl . ployer is one of the considerati

[2001] EMCA it e Johanso:jim;;;ﬁ/io; e
i ) busincsqel | that large corporations would be ex ec%edMeats
B s consistant with t hi ltl or.der to be held to have acted reasop tf it dp
Bank (1996) EOC 92-82; earlier authority Evans v Lee & Coml;:l i
.jiboriginal Corporation [Zoog?ilaiabeen ?pproved in Mckllisrero ”EV?Z"S
i UK in 4 v Civil Aviations Authority (ll)?)%) ]l;rl(l~SL][3)r(?>I)708i[ion el G

What is reasonable wi
1 e with respect t :
accordin : 0 a particular ¢ . ;
g to the circumstances of each employerr‘nl;izyg;zi\:/]c]il beJd1fferem
¢ s v James &

Lipman Pty Ltd [200
5 510 [2000] FMCA 2 and Aleksovski v AAA Pty Ltd (2002) EOC

48.06] Definitions

f,m 113 99 “
act” and “employment”, see s 2(1) above

Aiding unlawful acts

{1) A person who knowi
ey nowingly aids

unlawful ; ; another person t
this Ordiggnt:és aos rd'!rilance shall be treated focr) tdh?e apnu;cgsrgsde
_ description. mself doing an unlawful act of the ke
) For the
4 purposes of subsecti
Whose act th section (1), an emplo
:‘MM Id be so ?i:tg}qe;plggf;o?rr prl?cipal is liable Sndy;esggtiigeg (fgr
he doi section 48(3 |

oing of the act by the employer o(r SZir?gizglbe e

A person d
an unlawful act if- der this section knowingly aid another to do

ﬁa} he acts i

i ts in reliance on

person that 8 staterment made/to him b

the act Whic’h ?1y reason of any provision of this %ﬂéa'“ et

16 rons e aids would not be unlawful; and PR
onable for him to rely on the statem,ent

{6)



L ——

e K
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Disability Discrimination Ordinance (Cap 487)
[67.02] ]

__(874g)

(a) may require any person to furnish such written inforrnaﬁ,Em
jand S as may be described in the notice, and may specify the time

67.02) Engla ) .0 e similar to s 58 of the UK Sex Discrimination at which, and the manner and form in which, the informatiog

The wording of this section is is to be furnished:

Act 1975.

(b) may require any person to attend at such time and place as

[67.03] Chief Secretary for Administration Is specified in the notice and give oral information about, ang

produce all documents in his possession or control relating
As to meaning, see [66.04] above. ‘ to, any matter specified in the notice.
(2) Except as provided by section 75, a notice shall be served under
[67.04] Person

subsection (1) only where-

(a) service of the notice was authorized in writing by or on
jawful behalf of the Chief Secretary for Administration; or
[67.05] Subsection (4): Act made uniaw — (Amended L.N. 36 of 199
le acts made unfawful under Pt 11l (ss “-2(13 bk ;,V7(SZ 9 or 10 above, based (b) the terms of reference of the formal investigation state that
- ination under ss 6, 7, 8,

As to meaning, see [2.20] above.

result of discrim 3 e Pt VI (ss 50-61) the Commission believes that a person named in them ma
o a%bol;/ielita; an victimisation. For general exceptions, se have done or may be doing acts of all or any of the following
Og d‘sa ~ descriptions-
apove.

(i)  unlawful discriminatory acts;
(i) unlawful acts of harassment;

(iii) contraventions of section 41,42, 43, 44, 45, 46 or 47,
and confine the investigation to those acts.

{3) A notice under subsection (1) shall not require a person-

(a) to give information, or produce any documents, which he
could not be compelied to give in evidence, or produce, in

civil proceedings before the Court of First Instance; or
(Amended 25 of 1998 s. 2)

(b) to attend at any place unless the necessary expenses of his
journey to and from that place are paid or tendered to him.

If a person fails to comply with a notice served on him under
subsection (1) or the Commission has reasonable cause to
believe that he intends not to comply with it, the Commission may
apply to the District Court for an order requiring him to comply
With it or with such directions for the like purpose as may be
Contained in the order: and section 66A of the District Court
Ordinance (Cap 336) shall apply to failure without reasonable
Excuse to comply with any such order as it applies in the cases
there provided.

€rson commits an offence if he-

- Wilfully alters, Suppresses, conceals or destroys a document

which he has been required by a notice or order under this
Section to produce: or

in complying with such a notice or order, knowingly or
Tecklessly makes any statement which in a material respect

is false or misleading,
liable on conviction to a fine at level 4.

[67.06] Act

As to meaning, see [2.02] above.

[67.07] Written

As to meaning, see [2.24] above.

167.08] Counsel

«Counsel” is defined in s 3 of ti\on ¥
Ordinance (Cap 1) to mean] a per
Instance to practise as counsel.

e Interpretation and G"‘E‘ ral Cf
dmitted before the Court 0

[67.09] Solicitor

icitor” i d ins 3 of t
“Solicitor” is define ’
Ordinance (Cap 1) to mean a person
Instance to practise as a solicitor.

siati d General
he Interpretation an ;
dmitted before the Court 0%

167.10] Definitions

l e 29 6% L LA H H i 29 £ 99 6. A
Of a(:] Ce MMmis on ‘( )rnlal inve 1 t L { nd prega. ghesd
nott 2

5 S lga on -,

1SS1 N ce a

see s 2(1) above.

68 Power to obtain information

: ' of 1998 &
ig: ?tg:%n amendments retroactively made-see 25mmis‘
F Et)he purposes of a formal investigation :l‘ren Cl): i
| @ ng’:ice in the prescribed form served on

manner-




mination Law Handbook . n
Family Status Discrimination Ordin
ance (Cap 527)

[5.04] Butterworths Hong Kong Discri
|
See also Noone v

n or motive to discriminate not necessary

ol IR Pt iaad s Regi
i LR 195, May LJ at 198, [1 Thames Regional He :
8. [1988] ICR 813 Loy wlth duthorisy [jog
; Lam Wi e

15.04} Intentio
(Chingtai) Lid [2
006] 1 HKC 323, | ;
23,[2006] 1 H ng Lai v .
KLRD 639 at YT Cheng
para 40, g

riminate was not a necessary condition of
his Ordinance if the discriminator had no

P! [

te the complainant i

intention to discrimination, and yet did in fact discrimina
See James v Eastleigh Borough Council [1990] 2 '

on ground of family status.
607, Nagarajan v London Regional Transport {

AC 751, [1990] 2 All ER
[2000] 1 AC 501, (1999 4 All ER 65, [1999] IRLR 572, HL: Secretary for
(2000} 3 HKLRD 641; Lam Wing Lai v Y T Cheng |
[5.08] Definitions

Justice v Chan Wah
(Chingtai) Ltd [2006] 1 HKC 323, [2006] 1 HKLRD 639.

on concerned was not
unfavourably on the
4 in cases of indirect

The intention oOf motive to disc

liability. It is actionable under t
[5.07]) Corres A
ponding provisions i
ns in related ordi
inances

See s
s 5 & 6 of Sex Discriminati

Discriminati Ordi
nati : on
on Ordinance. rdinance and s 6 of Digsapjj
Sability

hat the requirement of conditi For the ;
'q . the meaning of “family s )

n to treat the complainant s 2(1) above y status” and “immedi
no damages will be awarde ediate family member”, se
] €

ithin s 5(b). See s 54(6) of this Ordinance.

If the respondent proves t
applied with the intentio
ground of family status,

discrimination that falls w

6 Discriminati
ation by wa i
1 : y of victimisati
(1) ﬁ\ergg:'son (“the discriminator” s
g puré éz.zspe;son victimised”)
oses of any provisi
:)rgrston victimised Iesspfa\\/lost;cr)gb
ats or would treat other pers

the person victimi
k. n victimised or any

ra (b): Indirect discrimination

n is although the diser
applying a requirement or condition in the same way a
have a family status, the operation of such requirement oOF
disproportionately adverse impact upon the complainant
person, there is no objective justification to the condition or requir
the complainant is thereby subject 10 detriment.
The ‘but for’ test does not apply in indirect discrimination undec S{bY; (@) b
Eastleigh Borough Council [1990] 2 AC 751 (im Lord Gioff pg‘;ggt p:joceedings against the di
under this Ordinance: '

) discriminates agai

i _ gainst a

Ofn ti?sy grgomstances relevgr?’:r;g:

it inrt ';nance_ if he treats the

il 0se circumstances he

othe’r oes so by reason that
person (“the third persone)

{5.05] Pa

Indirect discriminatio iminator treats the complainant by

s another who does not
condition has al
than the other
ement, atid

scriminator or any other

James v
Chieveley’s judgment). It is a test of proportionality and requires i balanciigs ®) gi
exercise: Equal Opportunities Commission v Director of Bduiation (2001 ) given evidence .
HKLRD 690. proceedings brou h?rb information in  connecti
or any other pe ght by any person agai nection  with
(c) otherwise dsn rson under this Ordinancer-'st the discriminator
e anything und 5
er
or by reference to this

Ordinance in relati

. on t it
person; or o the discriminator or any oth
er

[5.06} General note

Approach of the Court

The Court will consider wh
of probability that the plaintiff reserve
ground of family status. The Courvwill then consider

satisfactory explanation for the complained acts.
evidential burden t0 the defendant. Common sense approach shall he

by the Court and the Court shall draw the proper inference from the |

facts found by it. The Court recognized that it was unusual ©@

evidence on discrimination and victimization.

of a case will there
inferences it is proper to draw from the prim
tribunal. These inferences can include, in app:
inferences that it is just and equitable to draw ...

equivocal reply to 2 questionnaire” per Neill L), Ki
Centre [1992] ICR 516 at 528, [1991} IRLR 513.

(d)

alleged that
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committed an a Criminator or any o
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5 : , or intends to do person, as
,any of them.

'=ason of any allegati
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. Not made in good faithade Py him if the allegation was faise
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d less favourable treatment. GE
whether there

That did oot S&

fore usually depend OF
ary facts fo
ropriate ©

“The outcome

|
tiieral note

& another ty
tiOn” ].n

on by vic
n if th

pe of actio
nable discriminati
s 2(1) abov scrimination. S s
: €. - . . See d
timization. Und Section 6 is a general pigm‘ltfon a
e complainant hadir this section, it is a discri vision on
een treated less favourab];/n ;l?at]on o
an other
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