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FOREWORD

{to the First Edition)

It is a great honour to be asked by Mr Ong to write a Foreword to his
annotations of the Bankruptcy Ordinance. | presume that he has asked me to
do so because for nearly a decade | have been involved in Insolvency Law
reform. The Law Reform Commission reference on Insolvency Law Reform
began towards the end ot 1990 and still continues as I write this Foreword in
early May 1999. The background to the Bankruptey reform is covered in
Mr Ong’s Introduction.

The Bankruptcy (Amendment) Ordinance 1996 was a major piece of
legislation and made major changes in bankruptcy law and practice. By the
time the Ordinance was brought into force on | April 1998 the economic
downturn in Hong Kong had begun to bite. Consequently there has been a
very large increase in insolvency petitions, both personal and corporate. So
MrOng’s book could hardly have come at a more opportune time.
Practitioners are struggling to master the new law and the amount of
insolvency work has increased dramatically.

Until the publication of this work there has been no major text on Hong Kong
Bankruptcy Law. With the amendments the law now 1s not dissimilar to the
Bankruptcy provisions of the UK Insolvency Act 1986. But there are
differences, one practical example of which is that the Bankruptcy Rules
though enlarged by the 1996 amendments, are still not as detailed as the UK
rules. So the many UK texts on Bankruptcy, while helpful, are not necessarily
conclusive on all matters. Having said that, it would seem clear from the
latest judgments coming through from the Bankruptey Judge that the UK
cases will continue to be cited and, where appropriate, relied upon.

I can recommend this text to practitioners and others needing to investigate
Bankruptcy Law and Practice in Hong Kong. There is a wealth of
information in the Introduction and the annotations and Mr Ong 18 o be
congratulated in making this matenal, hitherto not readily available,
accessible to us. | am sure that this will be the first of many editions and that
the book will become an essential tool for all bankruptey practitioners.

Professor Ted Tyler
City University of Hong Kong



PREFACE
(to the Third Edition)

In the five years which have lapsed since the previous edition of this
Handbook. bankruptcy law in Hong Kong has become more and more
important. Not only is there an increase in the number of bankruptcy cases
that have received judicial consideration in various provisions of the
Bankruptcy Ordinance, the concept of individual voluntary arrangement
(IVA) is also widely used as a means of debt restructuring for individuals.
This serves as a catalyst for the introduction of the Bankruptcy (Amendment)
Bill 2004, The Bill was first introduced to the Legislative Council on
13 October 2004 and was passed on 6 July 2005. The Bankruptey
(Amendment) Ordinance 2005 has yet to come into effect, though it is
expected that it will take effect in the foreseeable future. All the amendments
in this Bankruptcy (Amendment) Ordinance 2005 have been included in this
edition with indications.

The highlights of the Bankruptcy (Amendment) Ordinance 2005 include:

(a) empowering the Official Receiver to outsource bankruptcy cases to
private sector insolvency practitioners in specified circumstances;

(b) providing for the powers and duties of a provisional trustee;

(¢) following the introduction of the outsourcing regime, adjusting or
further providing for the respective powers and duties of the
Ofticial Recerver and a trustee:

(d) amending the priority of payment of costs and charges out of a
bankrupt’s estate as set out in 8 37 of the Bankruptcy Ordinance
(Cap 6) to bring the section in line with rule 179(1) of the
Companies (Winding-up) Rules (Cap 32H);

(c) adopting ss 38, 75 and 91 of the Bankruptcy Ordinance (Cap 6) to
bring them into conformity with the Basic Law and with the status
of Hong Kong as a Special Administrative Region of the People’s
Republic of China; and

(f) updating certain outdated provisions and making other amendments
related to or consequent upon the matters set out in paragraphs (a).
(b) and (c).

Another development, though less sensational, is the recent case, Chan Wing
Hing & Another v Chan Wing Hing & Another & Secrerary for Justice
(Intervener) [2006] 3 HKLRD 687 (CFA), where it was held that
s 30(10)(b)(ii) of the Bankruptcy Ordinance was unconstitutional and
contravened Article 31 of the Basic Law, which provides that Hong Kong
residents ... shall have freedom to travel and to enter or leave the Region.
Bankruptcy law is a complex but practical area. It is felt that more and more
bankruptcy cases will receive judicial consideration and this justities a new
edition incorporating all important cases both in Hong Kong and the
United Kingdom.

Last but not least, 1 wish to take this opportunity to thank my wife, Sam, for
her love and support for me in completing this Handbook.

Stephen Chan
Nov 2006




PREFACE
(to the Second Edition)

Since the Bankruptey (Amendment) Ordinance 1996 came into force on
I April 1998, there has been a sharp increase in the number of bankruptcy
petitions filed in the court and the number of petitions filed by the debtors
themselves. In respect of the former, the number as at 14 August 2001, stood
at 5,724 as compared to 492 for the entire vear of 1998 (Official Receiver's

the latter. the number was 1271 as compared to 112 i 1998, This
phenomenon is attributable to five factors. First. the impact of the Asian
financial crisis of 1997-1998 and the subsequent weak economic conditions
and high unemployment in Hong Kong. Secondly. the easy availability of
credit cards to consumers. Although statistics were not available, 1t was
generally acknowledged that consumer credit card holders constituted an
alarming percentage of the debtors (see *Bankrupicies hit a record $35b of
debr’: South China Morning Post Business, 7 November 2000, p 2: “Share
more credin visk dara, urges Joseph Yani”: South China Morning Post
Business. 10 August 2001, “Credit-card defaults alarm banks': South China
Morning Post Business, 14 August 2001, p 2. Thirdly, change in the general
public’s perception of bankruptcy brought by the Bankruptcy (Amendment)
Ordinance 1996. The social stigma that society once seriously associated with
bankruptcy has been obviated by the underlying spirit of the Ordinance,
i.e. bankruptey should no longer be regarded as a ‘criminal’ sanction of the
insofvent debtor but rather a rehabilitation process of enabling the bankrupt to
resumie a normal life in society (see Re Hui Hing Kwok [1999] 3 HKC 683,
687, per Le Pichon J (as she then was)). Fourthly. the new discharge from
bankruptcy provision that allows a bankrupt to be automatically discharged
after 4 years of being adjudicated bankrupt. This 1s a strong incentive to a
hopelessly insolvent debtor to become bankrupt. Bankruptey frees him from
the pressure of his creditors, and he is assured of an automatic discharge as a
matter of course, except by his own failings. Even if the bankrupt is guilty of
some failings. his automatic discharge should not be delayed, if he had been
adequately punished for his failings (see Re Hui Hing Kwok. above). Fifthly,
the reluctance of the banks, for economic and administrative reasons, to take
advantage of the mechanism of the Individual Voluntary Arrangements
(i.e. the alternative route to bankruptcy) introduced by the Bankruptcy
(Amendment) ordinance 1996, to allow their debtors to repay the debt under
a repayment scheme. As a consequence, the number of Individual Voluntary
Arrangements are only a handful.

Another development, though less sensational, is that there was also an
increase in the number of bankruptcy cases that have received judicial
consideration on various provisions of the Ordinance, particularly on the
provisions relating to automatic discharge from bankruptcy. However. there
was a large number of reported cases in the United Kingdom on
corresponding provisions of the Ordinance. It is felt that this development
Justifies a second edition incorporating these new cases in Hong Kong and
the United Kingdom.

CA Ong
1 June 2001
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sufficient to defray the expenses of summoning such meeting: see the
Bankruptcy Rules rule 172 in the Appendix below. However, the court has
the jurisdiction to restrain the creditors from holding a meeting to remove a
trustee until after the question of expunging has been determined: see
Re Mansel, ex p Saver (1887) 19 QBD 679. Notice of such meeting must be
served on the trustee: see Re Bagnall, ex p Wright (1879) 27 WR 476.

Where a trustee is removed by the court. the order of removal must be filed

with the Registrar of the Court and be gazetted: see the Bankruptcy Rules
rule 165 in the Appendix below.

When a trustee is removed he is under a duty to deliver over to the Official
Receiver or to the new trustee all books kept by him and all other books,
papers, documents and accounts in his possession relating to the office of the
trustee: see the Bankruptcy Rules rule 194 in the Appendix below.

When the court’s jurisdiction under this section is invoked, 1t needs to be
satisfied firstly that one or more of the conditions set out in s 96(2)(a) to (e)
arc met which justify the removal of the current trustee. The court then
decides whom to appoint as trustee in his place. In this regard, the court has a
wide discretion. It is not bound by the determinations of the meeting of the
creditors, although the court would have due regard to those determnations:
see Re Akai Holdings Ltd & Another [2001] 2 HKLRD 411 at p 417J. Nor 1s
the court bound by the wish or choice of any individual creditor or the
Official Receiver. These are Just matters that the court would take into
account. In deciding the appointment, the court considers what is in the best
mterests of all the creditors interested in the bankruptcy: see Re Akai
Holdings Ltd & Another at p 418B. And the court takes into account all the
circumstances. Although circumstances nevitably vary from case to case, the
following matters, which are not meant to be exhaustive, are usually relevant:

(a) The size of the bankrupt’s estate.

(b) The whereabouts of the bankrupt’s assets.

(c) The complexity and difficulties involved in the trustee’s discharge
of his functions and duties, including the steps to be taken in the
investigation of the bankrupt’s affairs and the realization of his
assets.

(d) Whether any appointment would result in a saving in the time and
costs of investigation of the bankrupt's attairs. If yes, that
appointment is to be preferred: see Re Akai Holdings Lid &
Another at p 418C.

&) Whether the proposed trustee has the requisite expertise and
experience that is commensurate with the particular case. The court
needs to be satisfied that he is qualified to carry out the job with
competency and expediency.

() Independence and impartiality of the proposed trustee. The

Proposed trustee should not only be independent and impartial but

should also be seen to be so. Any conflict of interests or even over-

familiarisation should be discouraged. On the other hand, it is not
every connection or action that can give rise to an allegation of an
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