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these competing demands require capable political and legal institutions. But the
prognosis for meaningful political reform remains dim.

\) N, WHY THE STATE AND LIBERAL INSTITUTIONS MATTER
%

The state remains important in the global age.” The debate in East Asia,
especially China. over a strong state or not begs the question what kind of strong
state is needed as development progresses. [nvestor confidence seems tO be at its
maximum at an intermediate institutional  stage between  extreme
authoritarianism and frec wheeling democracy, where there are democratic
institutional checks and yet the formal power to veto ot override policy decisions
is confined to a limited number of reliable institutional actors.™ Such conditions
seem likewise favourable 1o reducing corruption.”’ This section argues that
constitutionalism best provides the conditions for this intermediate level of
openness and constraint. Stephen Haggard notes that in the aftermath of the
economic crisis, East Asian governments faced the need to generate a new social
contract.™ For the most developed Asian economies, this new contract has taken
a constitutional form as institutions of multi-party democracy, 2 free and
vigorous press and constitutional judicial review are beginning t0 flourish.

In the discussion that follows, this paper considers how constitutionalism, in a
liberalising developmental context, may contribute to transparency, order,
reliability, and participation, thus affording the required opportunities for various
interests to achieve their goals through accepted channels. Specifically, this
section will consider the following issucs: (1) the empowering role of
constitutionalism in the developmental context; (2) the processes of constitution
making and execution: and (3) the avenues for securing constitutionalism in the

local condition.

(A) The Empowering Role of Constitutionalism and Its Imporiin e o
Development

Constitutionalism has 2 significant, put insufficiently stdied, role I
contemporary consideration of the political economy o1 developmenis
Constitutionalism empowers diverse forces in SOCIEHY by affording
institutions of transparency. representation and accountability. This
engender the public confidence needed to secure roust economic activaty-
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55  See Theda Skocpol, “Bringing the State Back in: Strategies of Analysis in Cu
Research”, in Peter B. Evans et al (eds.) Bringing the State Back In (1985): al

Stiglitz, supra note 7. Hendrik Spruyt. The Sovereign State and Its Competitol
Analysis of Systents Change (1994) (asserting that the economic importance
and the state in the development of trade has long been recognised).

56  See Maclntyre. suprd note 24. Maclntyre stresses “(he importance of L1el
commitments and policy stability, on the one hand, and adaptability and

| flexibility, on the other”. Ibid, at p 86

| 57  See Kang, supra note 21.

i 58  Stephan Haggard. supra note 33. Haggard notes the element
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;1 contract to include: healthy per-capita GDP growth rates; high levels of pui
! private investment in education and basic health care: balanced growil S
{ that emphasise labour intensive manufacturing and address rural poverty
¥ land reform; strong wraditions of family support; and a wradition of firms ¥
social insurance. See ibid. at p 142.
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Scott and Alston agree with the conclusion in this case but criticise its |

reasoning.® They arguc that the srationality” test was dangerously deferential to

the state on the allocation of resources. They contend that one of the
consequences of the Court’s reasoning in this case i 10 read the right to
emergency as a “negative” right only, as it only prohibits state action and does

not mandate state conduct. This results in an interpretation that does not place

any obligation on the state to develop emergency medical services that are :

sufficient to meet need.
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| in China is improving.
We also notice that the deficiency of development of the economy brings
nt of human rights protection 0 China.

unfavourable effects on the improveme

Many human rights problems, such as the outdated concept of what constitutes
human rights protection, incomplete MEASUres and system of human rights
protection and the great gap petween China and western countries, etc., 2y U8
results of economic as well as political reasons. fn my opinion, with geonomie
development, democracy. human rights and the legal concept of the society will
be improved gradually and progress in the areas of democraiy, will finally
resolve many human rights problems.

However, the effect of economic development on humian rights protecticm £
only part of the reason. Economic development is not the'oaly factor in decidin;
upon human rights protection, although economic Jevelopment is gre
important in the evatuation of human rights prote<t iow 1 China.

Secondly, the improvement of the human righs situation must be conne
with the social and political stability of China. This is the basis of the sustat
development of human rights protection. !

Many of the human rights problems in China are due 10 the unreasomit
factors in the design and operation of Chinese political system, such 2t
highly centralised power. lack of scientific restraint systems, the “rule by |

factor in the exercise of power, the abuse of power and corruption W

effective punishment, the inefficient judicial remedies for the humat
protection and so on. In this regard, human rights protection is not oniy &
problem in China but also a political and social problem. The improve
human rights protection depends on the democratic reform of the
system.

We should also realise that political reform in China is made gradual
that political and social stability is the basis for the political reform.
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effectively reduce poverty”. together with the need for broad-based participation
in such action,” that has facilitated the growth of systemic programs centring on
d the rule of law. On the face of it. this provides one road by
which human rights have found a place in Bank programs — though it has 10 be
said this is apparent less in name than by inference, since little has changed in
the way of policy formulation of project implemcmation.“ Such appropriation of
rights-based language in the rhetoric overlaying these initiatives may be driven
by opportunistic CONCErns to deflect external criticism of the Bank’s insensitivity
towards human rights. In the alternative, it may simply be the result of the
Bank’s ignorance of, or indifference to, the human rights connotations of the
notions of good governance and the rule of law.”

rights at the centre of good governance and rule of law
initiatives are nearly always civil and political - primarily, fair trial and equality,
and secondarily privacy. freedom of speech, thought and religion. Another road

into the Bank’s operational activities for human rights has been through the
g on criminal

addressing of specific sectorial interests — such as programs focusin
justice, children, women, indigenous peoples and HIV/AIDS. Each of these has

added some coverage of economic and social rights to the Bank's portfolio

(especially, the rights to health, environmental protection, access (O food and
water. and rights to housing and education).” The Bank’s core commitment o

aiding countries in meeting the Millennium Development Goals (MDGs) has
s an erroneous,

also advanced this process to some degree.” although there i
tendency within the development agencies 10 view the MDGs and human rights

as existing in largely separate worlds."

good governance an

In any event, the

(D) The Private Sector Development perspective — IFC and MIGA

During the late 1980s and early 1990s, the Bank began pushing the role thet b
private sector (autochthonous and foreign) could play in development.throught
both a sharp increase in the “business” of its private sector arm-— the Jniernatio !
Finance Corporation (IFC) - and the establishment of the Mi:itinatio
Investments Guarantee Agency (MIGA) in 10884 As suchyia new sel o
problems, as well as opportunities, have presented themselves u terms of humt
rights protection.” In part, this has been due to the fact {hit these two prt
sector development arms of the World Bank Group haveinot only been expt
{o the usual pressures put on the Bank as a whole,i¢ address human rights iss

e —

34 World Bank, Poverty Reduction Strategies: Overview: What are the core pring
underlying the PRSP approach? Available at: hup://wehworldbank.org/WB B
EXTERNAL/TOPIC S/EXTPOVERTYIEXTPRS/()..menuPK: 3842()9~pagem v
2100~piPK'.1593]0~lheSilePK:38420[.0().html.

35 Davis (2005), at pp 5-6.

36 Uvin (2004), at chapter 3.

37  See Alston (2005) at p 780, and his critique of the impoverished natur® of
and IMF Development Committee’s understanding of the potions ©
governance and the rule of law in its Global Monitoring Report (2004).

38 See for example the Bank’s OP 4.10 (2002) and Darrow (2003) atp 158.

39 See the World Bank MDG webpage, at www.developmentgoals.org.

40 Alston (2005), at pp 759-762. 1

4]  On which see “History of the [FC” at http:/iwww.ifc.org, andhttp:/wwW.0UEEE b

respectively.

See generally UNCTAD (2004).
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As an example of such a linkage. Citigroup 1is building networks with
numerous local micro-credit providers 10 streamline resources, such as
information resources regarding credit checks and the administration of loans, |
and to provide greater capital for micro-credit opportunities.™ Deutsche Bank too
has established the Global Commercial Microfinance Consortium, in
conjunction  with USAID and the UK’s Department of International
Development (DFID), to attract commercial investors to lend to microfinance
institutions to facilitate the jatter's growth and viability.*”

But why would MNCs agree to foster the opportunities of others, that is, local |
SMEs? Put bluntly, what is in it for MNCs? There are two reasons why MNCs '
would benefit from the adoption of such a strategy.

First, businesses are being forced to acknowledge the existence of social
obligations due to increased scrutiny of their social performance by a variety of
actors, including governments, intergovernmental bodies, the media, NGOs, and
the investment community. Poor social performance can severely harm a
company's reputation and can on occasion attract legal liability, delivering
competitive advantages 10 its more socially responsible business rivals. There is

increasing acceptance of the idea that businesses have responsibilities to all

stakeholders, including workers, consumers, suppliers and people in local
communities where they operate, rather than only to their own shareholders.®
Therefore, some MNCs are driven to adopt such pro-poor strategies due to
internal corporate social responsibility agendas, including commitments o
assisting the poor in areas where they conduct operations.”

Second, such pro-poor strategies make sense from a more traditional business I
perspective. They can deliver significant profits to an MNC, as they permit the
MNC to access the largely untapped market potential of the so-called “Bottom of
the Pyramid”. According to economists C.K. Pralahad and Stuart Hart,
businesses generaily ignore the market at the “Bottom of the Pyramid”, wh c:h.'

41 Pralahad and Hart, supra note 35, at p 8, Also see generally www 1;115»:,r\)up.con!£

citigroup/citisen/microﬁnance/index.htm. |
42 International Business Leaders Forum (IBLF) and World Besiiiess Council fof

Sustainable Development (WBCSD) A Business Guide 10"Brvelopment Actorsy
2004, www.whcsd.org (accessed 23 November 2005). atn24. Also see generally:
http://www.db.com./en/contem/responsibilty/social__rcspm;sibility.htm,
43 Note, for example. the explosion of corporate social reports and corporate codes ¢k
“social” conduct. See, for recent commentanyon, Lorporaie social responsi
{lias Bantekas, “Corporate Social Responginility in International Law” {20
22 Boston University International Law Jousmal 309 and Eric Engle, “Corpo
Social Responsibility (CSR): Market-based remedies for International H
Rights Violations?" (2004), AQ Willamette Law Review 103. Of course.
remain arguments that social responsibilities, other than those demanded by K

laws. are outside the remit of businesses. See, eg. Milton Friedman's sem

article, “The Social Responsibility of Business is to Increase Profits”, New 1@
Times (Magazine), 13 September 1970, and, more recently, Clive Crook.
he Econt

Good Company: A Survey of Corporate Social Responsibility”, T
22 January 2005. Few companies these days explicitly adhere t0 the Fri
mantra that the business of business is purely business.

44  Corporate social responsibility can be distinguished from corporate philant
Corporate social responsibility relates to a company’s operations, Of
company operates, while philanthropic acts are purely discretionary, and may’
little connection with the corporation’s operations. See A. McBeth and S- 3¢
“Are we speaking the same language? Corporate Perceptions of Humat

Responsibilities”, (2005) 1 { Australian Journal of Human Rights 95, at 102
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the Constitution. In addition to the Constitution and international treaties, India
has promulgated a long list of laws which contribute to, facilitate and guaraniee
the protection and promotion of human rights. By 1996, over 50 statutes were
issued many of which target the poor, disadvantaged, and marginalised groups.
Both national and international human rights provisions could form a legal
culture that makes these instruments a means of reducing social inequalities and
the denial of rights.

in general, the staff of ActionAid appear genuinely receptive to the rights-
based approach to development and commit to its implementation. Though the
level of understanding and implementation varies according to local context, the
commitment is so pronounced that it puts the India team in a particularly good
position vis-a-vis other countries.

There is a strong culture of human rights activism in India, both through |
NGOs, people’s organisations and even, to a certain extent, through government
agencies. Many movements are strong in terms of their working organisations,
network. constituencies, and commitment (Child Watch India, Chetna, Bal Vikas
Dhara, Novok, for instance). ActionAid India has witnessed the emergence of

ow is witnessing an increasing number of full-time initiators

ts activities. The development of non-governmental agencies
eness and burden

counterparts and n
and participants in i
and people’s organisations could lead to much wider awar
sharing that raise the prospects of long term sustainability.

However, we do have two concerns (o bear in mind. First, some organisations
are ad hoc in origin, reflecting the will of a few individuals in response to &
specific stimulus - all of which may not contribute to institutionalisation.
Second, the objectives of many organisations may go beyond the abilities of their 'y
members as individuals. Capacity building, collaboration and consultation o
needed.

Unlike many other countries in Asia, there exist numerous state and regronal
institutions for the protection and promotion of human rights, ingivding the.
National Human Rights Commission, the National Commission foi Backwatd
Class, the National Commission for Minorities, the National-Commission foi
Safai Karamcharies, and the National Commission for Women. Apart from
national human rights institutions, state human rights_tommissions, human
rights cells, and human rights courts were and are beitig astablished throughout:
the country — West Bengal and Himachal Pradesh, Madhya Pradesh, Jammu and
Kashmir, Uttar Pradesh, Assam, etc. Most of thehurian rights issues taken up
the human rights institutions focus on woraen's rights, child’s rights, ©
labour, trafficking, etc. With the same focus ActionAid India and human
institutions can share their experienceS;\ views and information as well
resources. ActionAid India has also another platform to play and has an
channel to interact with government on policy and legal issues.

Moreover, the Supreme Court of India, guarantor of the Constitution. &
certain extent, represents an apparatus of interpretation and enforcement of Ih
Many of the Court’s rules and recommendations could contribute to the etio
ActionAid India in the implementation of a human rights appr
development.

indian democracy is far from perfect, but it does create a favourdis
environment for both human rights and development, and a rights-b@
approach to development. In the country, there is a “democratic space
different groups to compete for and participate in the struggle for thewr I
Also, in written policies and political discourses, national and stat€
governments commit to advance towards equality and social justices in

overcome poverty. It is understood that democracy implies a society wher
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(B) Challenges
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