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legal system. there must be a
f recognition which validates all the primary rules
anks them in a normative hierarchy in the event of
(for example, statutes take precedence Over

Hart argues that for a set of laws to be a true

single overarching rule 0
of obligation and which r
1 conflict between them
common law rules).

Hart also says that although intern
legal system, partly because it app
recognition which both pm\'idc.s an u
and  wihich authoritatively creates
Nevertheless, m Hart’s own  view,
(for example, enactments, customs, etc) are capa
different critenia. Different rules of recognition would,

capable of existing even in the absence of a single
overarching rule of recognition. Consequently, rather than asserting that
there is no system of ternational law because 4 fails to replicate all the
structures of most national \cgtll systems, it s pcrhups more accurate to say
that international law is a less developed or less tightly structured system

than most national legal systems.

ational law is a set of real laws, itis not a
arently lacks an overarching rtule of
Jtimate validation of all laws m the sct
a definite hierarchy amons them.

different classes of primary rules
ble of being validated by

reference to
therefore, scem

2.7 cognition must exist even in the most
primitive legal systems, if only to distinguish rules of law from non-legal
standards of conduct (such as ctiquette, iradition or fashion) which do not
attract publicly recognised sanctions n the event of a breach. It is these
rules of recognition that are the ‘sources’ of law possessed by every legal
svstem, even where the system consists entirely of customary norms. if 1ag
provides reasons for action and decision, then the sources of Jaw azel the
cources of reasoning in any legal system.

The sources of law are the comerstone of eve
though their structure can take different forms across sy
in some legal systems, judicial decisions, customs
sources of law, while others they are not. What, then,

reasoning in international law?

2.7 lThese secondary rules ot re

rv system of coritive law,
stems. Corsequently,
or raval decrees are
e the sources of

RANGE OF SOURCES

of the Statute of Jesdnternational Court of Justice:

2.8 Article 38 1)

provides as follows:

The Court, whose function is to deade in accordance with international law
such disputes as are submitted to it, shall apph

A€ international conventions, whether gcncml ot p
rules rccogniscd by the contesting states;

as evidence of a general practice

articular, establishing

b. international custoim, ;\C(‘q)ted
as law;

c. the gcncml

d. subject to the provisinns of A
teachings of the most highly qua
as subsidiary means for the determ

principlcs of law rc(‘ngniscd by civilised nations;
dicle 59, judicial decisions and the
lified publicists of the various nations:
ination of the rules of law.
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2.9 Al

2.9  Although Art 38(1) was :

_gp(,(.if\,i“g the *\:()lm“ f’]l-) \.\ as ‘.ulnptul for the relatively limited _

it, the provision i _‘;(’} aw which the ICJ is to use in decidi et
? : i1s widelv reg; T~ : seiding cases betore

o alle dely regarded as identifving the s g cases betore
aw generally. 1g the sources of intemational

2.10 Manv :

s Manv publicists draw a distinct
= ateris) Emm‘c; ::f ﬂld,\'& 3 dlﬂnlgh()ll between ‘formal sources of ,
the content of a le ,.;] ol I‘,“'f 'g\ material source of law is that ;\'hi flLh = Il:m'
-+ formal sotrce (-,fg‘] ) rs_;i]tlon or entitlement in a particular ch splcuncs
; b aw 1s that “.hicl . € i ar case, wnereas
with a legally bindi 1 endows the obligati . - :

: inding character h ¢ igation or ¢ cirin

e li'ttér l”]dilr%tLh?mdu.“-\ matertal suurccg(;f law’ liSLntt}lt]umnt
stood as a ‘source-of obligation’ fwhicliuulllt'rCft(?rcv
5 bligation

might or might not be leg; -
encomp: »‘ig} > be legally binding depending :
passed by a formal source of law) g on whether it is also

“Thus, a treaty ¢
3; atv or contract, consi g N .
; / act, considered W [ T _
undertakings, is a so m itself as a litany :
gs, 18 a source ; 7 ; ¢ anv of p
N Olﬁigutiom l\l\rfu .I()f ()l)llguh()n: it ~‘Pt‘(‘iﬁm merely t]]lcf()flnsu dn(i_
each other. Yet it igimxrf?lfﬂl, mc‘ parties  have freely '}-xslnnc(](m'tcnt -
obligations which H‘rc. “ut.l,\ P”.\\ll)'.(‘ f(_)r States and i!u]‘i\;id,‘l;lls t{,(h t;’“ilrds
social promises). The f”— egally binding (for example '111;;[“ 1 o (‘rtf’k“
geaeral pri "‘l. 1e formal source of law for a tre: h erstandings’ or
R, principle of law known as pacta sunt s a treaty or contract is the
Sanoured), which general . _P‘ ¢ c_l sunt senvanda (agreements are te
specified by the P‘:iti\ dl P”{“CIP]lC is enlivened when all the dlr( e
& sitive law tor the creat ‘ ¢ clements
contract are in existence. creation of an enforceable treaty or
Similarly, : : '
V, & SOCIZ Acetice
ﬁb}iga’rim{ L bt ll\‘.l,)ri‘(“u d(;gs not per se create a customar
Seaple habitually I).CI\]'):‘ 1();1 Dmtd'l(‘c will tell us about the \\I..“)IL‘-;]]]: law
s R it ave on certain occasi dy saes or
BT | e tati : ccasions, and eve
it xpectat " a i even perhaps the .
ar people halbihn]]lzm]ot (()lllfnrlluly to that behaviour. It tlcllsh e ;h‘” fluoee
% allv Ao ¢ O " LIS TS W Stafes
do it. The Widcsl)r;:'ld ]fn( i-lx rl."]p"v that they are in some sense (i;:;_sh}’h
o ¢ actice is. m its . s sense ;
st obligation a“mnl; lL' lttc 15, i itself, at most a source of ()I)l-’i’ef to
fequirements relating to tld egal character only when the p ~'t‘l§dh(mA
S thie conm ,%\ o the consistency of ”‘C'l’rll('ticc llt(lm.l\c law
) mitv regards it ( . > A i waake 1
it existence v regards it (‘a general practice accepted 1KI o dre
s : ‘ >das law) are
| @ﬂl}‘ afte]- q
" an agreement i
M‘, Or a4 socia sl | e T s
pra ﬁi’ source of law is it really 'll)l)r(zl)lr)'r(]t(nu fallt within the scope of a
pPractice as 2 : Mo jate Wy soeak of that : d
"N a ‘material source of law” instead of a |l1k - .()f that agreement or
ﬂ Oudy Art 38(1)(a)-(c) of tl a mere ‘source of obligation”
= STy a-(c) o 1T Sy . ; '
.m&&}ignm] law. le%cqncm]\vu l(,fl Statute specifies formal sources of
L od as i ‘il v, only  conventions " Y
L ncluding 3 ons  (that s e
14 suny sery g all the positive law eleme Tt ”L“.hb'
i servanda), custom (unders A ements which enliven
e — erstood as ‘a general practice ,
general principles of law : al practice accepted as
{ aw are formal sources of law B

The materials re i
hoity féidiary nS]eT;If;C;rrT_(()i tn”m Art 38 l.)(d) are, as the text itself makes
: _Elsions n th(; te‘Kr‘h’ w. (lctcrmvm;lti(m of the rulc; of ]]<'l “
B o ;lg,e(;lltgs }()f publicists are not themselves \()lll"](\‘“"’
e treah’és C::gt::;]]!)(z)rr(t)]\;e the c.\'i.]stcn('e and CmAltcn’r :);
. CU e general principles. Thev are

¢ objects th :
at constitute evi
herms of ; nstitute ey idence rers i
§ of international law. e of the legal status and content of
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Provisions which express only political aspirations, are highly vague, or
which are couched in p\atitudinous terms. are unlikely to have been

adopted with the requisite intention.
3.18 also  sometimes conclude agreements among themselves
which, although ‘ntended to be legally binding, are not necessarily intended
to be go\'crncd by international law. Cominon among such agreements are
contracts of a commercial character (for example, sale of gn()ds and
property. leasing arrangements, dealings in securities, etc). In each case,
careful attention to the form, terms and circumstances of the agreement
may be required n order to determine whether partics intended the
be g()\'crncd by international law or domestic law. If the
¢ will be a treaty. If the latter, the agreement will be a
tic law, the enforcement of which may involve issues

6.37-6.49.

3.18 States

agreement to
former, the agreemen
contract under domes
of sovereign immunity: s¢¢

FORMATION

The capacity of States to conclude treaties

cLy pr(mdcs:

to conclude treaties.

Fuery State possesses the capacity

Not only are States capable of concluding treaties, but the capacity to
conclude treaties s evidence of statehood: see 4.12 -4.14.
ain acts in the course of bringing a_f1cdy
Typically, there is a proposal for a treaty, follawid by
if negotiaions pr()cccd fruitfully, the parhcipating
aty (see 3.24-3.26) which ygans that the
n for signafure. Adopting 4

3.20 States may perform cert
into existence. '
negotiations. Thereafter,
States may adopt a text of the tre
negotiators settle upon a final text which 1s ope
text is more important in the case of multilateral treatied th
bilateral treaties. 'The adopted text may sometimes (egquire authentication
(sce 3.27) which means that States’ representatives certify that a document
faithfully reflects the text which the States agreed to adopt. Finally, States
it consent to be Dtreaty, which almost alwai®
ire, but which may necessitate an exchange of
acts of ratification, acceptance, approval or accessiart

bound by

may express the
«“lf’\)

involves a signatt
instruments, and
see 3.28-3.35.

Full powers

3.21 Being legal persons, States can perform acts rel
of treaties only through the agency of natural persons.
person can commit a State to an act of treaty formation, he ot she must i
legally authorised to do so. Sometimes, this will involve the pmductidﬂ_
“full powcrs', which are defined in Art 2(1)(c) of the VCLT to meam:

4 document emanating from the competent authority of 2 State
designating a person or persons 1o represent the State for 11cg()tiatinga
adopting of authenticating the text of a treaty, for expressing the consent &
the State to be hound by a treaty, or for accomplishing any other act Withe

respect to the treaty.

Before a nats

n in the case of

ating to the formatioR

Law of Treaties

C B L s
ction ¢
l] \ t i1l 1 )' h[“ PU\\K_IS is \l)(.(’h(d I)\ \] ()' th(. \ l ‘
{ })( 118 ¢ 151 < d D (‘ 05 ( | ¢
(l Lir g a \tl( Of h JUTPOse OFf adap
b
rso OnNsIaCTre 1S representn l l( I ‘.

or authenticatin
ating the text o I
polerierion gﬁ ¢ text of a treaty or for the purpose ‘
1¢ State to be bound by a treaty ot st o
a treatyf:

I

a) pr i
) he produces tull powers; or

(hi it appears f
appears trom the i :
e ””.‘; I;LIFLh(L‘ of the States concerned or fi
representing H l‘: their intention was to consider tl t””” e
: g the State f . f Sk pRESCEN S
_ g tate tor such purposes and i person as
powers. and to dispense with full
Consec
ousequently, any perso
¥+ ALL I 1mav co ital
Rt Forit v commit a State to any ¢
aty formation to the exte ate to any of the acts leadi
full [Ep— the extent that the person is authori c.acty leating
ull powers. The necessity for full person is authorised by his or h
i ] i DOWCTS THAY ; \ ol ¥
where circumst: s justif l s may be implie i
stances justify ¢ ‘ 1 nphedly dispensed wi
: odlc . ) vodispensed wi
the person as representing his o I]“(ll:g that tha States invilved coriide Hi
. ) ! r her State v
she performed. er State for the purposes of the acts h
acts he or

322 Certai
k ertain classes of i
SSeS persons are, with
powers, deemed to be ¢ el o e
S eai ) el O b 1

capacity depends on (ﬁlp(ll)l(. ot representing their State 'l'hic Lptmdtm; IfU”

- et it e nature of their offici ffice e ke

. e s . e their official office. These rules a
LT — S dre

& l”\
7 1 ¢ ()f ”l( ni imthout h rt ) s “
hlll(h( <7 dll(' W ”I 1t I AVIng ()] ”)(l\l( f ]” i
¢ n P YWers, c

following are consi
( )l();’\lms., are considered as representing their Stat
(a cads of State, He: -G b &
e “:(: l)k‘uls‘nf (-p\'cnr_lnclll and Manisters for Forei
womeok he purposes of performing all acts 5 e
conclusion ot a treaty; el shuriing. s Hhe
(b) heads of dipl ic mi I-
: plomatic missions, for th
e sions, for the purpose of adopting the
R )c‘t\\un the accrediting State .llll(l the '('i“mm& e
R e State to which they
(c) representati -'
) sentatives accredite )
reprc Im””‘];\“:(.('rulnt(F l)\'vbt;itcs to an international contere
of adoptin ¢ ) wl organization or one of its organs, for tl st
B g the text of a treaty in that confe  elgsninitiin
ey onterence, orgamzation
Only He: S |
Only Heads of State, Heads of G
.l. i rmalle Of,rl(:)cr‘u]s (;tf Government and Foreign Minist
& | g i s G0 a Qi e A
e 1 esenting a State for the f
I i ; ' 1€ pur . ; I
have its aml)ds] :‘)](us ()LL()II(‘Ill(llllg a treaty. 'l hcrcfnigl ]t)(:; e
) assador to State i o IF with o
tate B sign a treaty on its behalf \\ithLS;t\ ;“5:;“][0
) ¢ otate b, the

S, d n U't ™ 1 t ‘ ot 7 = ]
ador s Sdtls\ ”l( I((l“”k]nt“ N0 \lt 'l) IIL I } ”
Y DOF SHIC Wi need

;ﬂﬂlﬁf t ]
sy [¢] b(.' flll'l ishe ]
“h]](_(} \\lﬂl flll] P()\\'Cr\ or ”1('r(' \\i” neg l t I }
- el o be other

fice that States A and
A for the il B regarded the ambass: T y
ed by ttllfl:)r}::t)&)r(;tc:.'g'}lllg the treaty. That ()“tl_::;l‘:‘ivi:;:ll’(f;l._)ff'*f';‘;'”Q
might include (llil)lonll('(t' 0( the two States or “other circnm:(t)'ll . ht
B o (,I ic communications prior to the act ()f:si‘:::ilc}hv’
Eﬁ&ty Perfonncdtb\- '],l.)l, specifies that an ‘act relating to the conclusi 5
rised to K’Prcscm'-, (g{'tt.r:s(f)nAwh() cannot be considered ll!l(lc.r ‘K ltl'\_[()”_
Aids confirmed b;- t‘l -dt (s‘ or fhug purpose is without legal (.ﬂﬂ “t i
: l.'ﬂ.e[y tave, Whage ]l"lllcl h”“i- l‘i'l}]llrc's of the kind cn\‘is;lgc(i(I)\'HK]?‘:
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egard it as lacking legal consequence v
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that the Lorku people were

sted that Australia acknowledge
a State

lf-determination, and that orkunia was
n of indcpcndencc in October 1999.

The SRT ambassador at the UN is opposing { orkunia’s bid for UN
membership on the basis that no such State exists and that the LAR is part of
the SRTs sovereign terntory. Similarly, the SKT ambassador m Canberra
is insisting that any Australian recognition of Lorkunia’s statehood  or
government would constitute an unlawful interference in the SR’

internal affairs.

The Australian Foreign Ministe
that Lorkunia is not a party to any tre
the SRT is a party is the UN Charter.

He also reque
fegally entitled to their se
since the formal declaratio

¢ seeks vour legal advice. You may assuine
atics, and that the only treaty 1o which

Answer
There are several distinet issues here:
o is Lorkunia a State?

o is Australia obliged to
and gowrnmcni?

recognise Lorkuma's statehood

)l claim against

o may Australia or the UN bring an internation:
Lorkunia in respect of the building fire?
Lorkunia’s  application for 0

support

o should Australia
UN membership?
Lorkunia’s statehood
all of whickmust be:
Thed Ciitena ae

Customary intcrnatinna\ law prcscri\)cs four critena,
ntior.on Rights and

met in order for an entity to be regarded as a State.
conveniently codified in Art | of the Montevideo Conve
Duties of States. A State should have:
{a) a pcnnancnt p()pu\atinn;
(b) a defined territory;
{c) a government; and
(d) the capacity to ent¢
(i} Population. Lorkunia has a permanent popul
This is a small number, but the number does not need to be large. There
already a few States with far smaller populations than Lorkunia, for examp
Sevchelles (80,000), Nauru {13,000 and the Vatican City (arounc 1,000

Lorkunia satisfies this criterion.

Lorkunia claims that its territory 1s co-extensive
further, to be exercising actual contro
existence of any international ® )
an intcmational bo

affected State lac

hwiher States.

r into relations wi

ation of only about 300,00

(ii) Defined territory.
that of the old LAR. It appears,
that territory. The SRT denies the
between itself and Lorkunia. However, the fact that
is contested does not justifv an assertion that the
defined territory. I s enough that the territory in question posses
‘cufficient consistency, €ven though 1ts boundaries have not vet
accurately delimited’:  see Deutsche Continental Gas-Gesellsendie

Polish State.

g&.c—lifwin for st

Statehood and Personality
In anv ev if -
anv event, if Lorkunia has -
weould Sppeas tar be ,“,“.N l[l,]s indeed emerged as a State, tl
sy i precisely defined. The principle (;f :}r ]{:n '“ﬁ“"'“’“'
. at w an enhtv eme . 1 posseditis iuri
independence . vz Voemerges as a Sk i
S e, ¢ as a otate, anv T
: strative or colon: i Lrpi s :
until an agree . lontal bound; s
an agreement to alter tl ‘ T o
il o ‘ ' . Soulepmpi » remain intact
preserve  Spanish i e e i .
i e s | . s prnciple was appli
s i lqscndl administrative |)0un§|'iri0§pl: o A
| S I arles  as ‘rmati
s s i e utnlur}, and has been applied to "”ct“milmmu-l
R - entury as a m f L e
s v as a matter of cus ' i
ispute case. The meses customary internati
B s ase. ‘The principle has also | Dolied to 1
. srnal boundarie o, i et sy ;
international I)ord::gs nft‘«! disintegrating federal Qt";tlcl f]'])’t'(] f‘)I”d”SfUTI“
' . ‘ al State (Yugoslavia) 1
Badinter C Al " the . St L emerged:
: JOINTNISSI 1 ! i ol e
almost certainly a )I ))llil“‘(l)%)mmn. No 2. The principle of u\t\ih]( }" W
Edininistrative -I)(}“In I(n ¢ to situations, such as the prese :"’“"It’d’“*‘ bl
, y y a £ aarnes  serve (" SV WSS § ks
e, o ¢ as the basis for a breakaway Ig;md]
| " akawayv  State's
[orkunia satisfi | “
] a s s the critern
tisfies the criterion of defined territony

(i) Government. I’

! ment. 'The require :

Bl iming ‘avtharity .'“I‘i””““““' of government is not satisf

There s no v is both formally independent [M istied unless the
There 1 thaban i el ) ntand actually effecti

. = lieve that the . ally effective

wdependent. 1 at the Lorkuni j ro

i 1€ government — ‘ ttndn g()\.‘cnnncnt s
B e ation: of ind g it was not, howeve e is not
mdependence ever, cttechve st

troops  (August 7()(};;)“(1?;]‘.9 (October 19997 and the \:”ttll\(] b“‘;ﬂ‘ll e

Lotkutii st 2002). During this ti . ithdrawal of SR
orkunian authoriti g this time, the civi |

authoiities fom as : , the civil war preve

troops dep: 1 asserting themselves prevented, the

‘ parted that a stal i iselves. It was only y
e stable politics W as only after SRT

LoLorll:lm?a” government bccami str(')(l.;ll organisation was created, and i}}{]l
& R = 58 p - - . , ang e
: titiia: see the Aaland Istands case g enough to assert itself throughout
ccordingly, Lorkunia satisfi 1 .

n gy, Lorkuina sausncs 5 Py

Aagust 2003, tisfies the crite

rnon o :
f government, but only from

i\?) Capacl't-v t .
O enter 1 : ;
i_!a-s already been reco Il‘ﬁfhm;lgt:onx with other States. Lorkunia’
ready to establish (]i])gl;( ‘Ct. by more than 20 States who, pr nas sl)tl;ltcli()()(f
ADLK ymatic and i i , presummably, st:
t these y 4 and treatv rels . ek o y, stand
other States . v relations with it. I "
8 : otates rec e i . Further, the fact
conclusive s recognise Lorkunia is s : er, the fact
- proof, that Lorkunia satishi a is strong evidence, albei
Tir |l orkunia satisfies ; 1 evidence, albeit not
Hnoco Arbitration. W shes all the ¢ 10
- n. Whether one e criteria of statehood
ieary of recognition, i one embraces the decl: statehood: see
ey ognition, it w : ¢ declaratory . T
€iiter into relations wi would appear that Lorkunia possesse or constitutive
lations with other States na possesses the capacity to

Htwould
( a 3 2 v
 therefore, appear that, as from August 2002 i
gust 2002, Lorkunia satisfied all

atehood requi '
atehood required by international law

tognitio ja
y n of Lorkunia’s statehood and gove
gnition of statehood e

|1|\ ';DC ;
B 0ccasionally suggeste 5
el 11 1, L?l%z::(l t}mf a State is legally entitled to be recognised i
ﬂy " obliged l‘ of statechood. Were this truc \t ;C(I‘_’%”“Cd .
3 ¢ o recognise  Lorkuni: ) -, Australia, Wowld
B e 0g orkunia as a State .
I b a State. Howeve
practice and most publicists support ﬂ(x)z\u'u. :hc
: > view that

flOI’l 1S a (I]§ I(“ 1drv a l \,\ll 1 IS (lII(”\ St )l(’( i)
C (C
A ma C (I
V
(

derations. =
political
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States to establish their junsdichion of
as apply under the
Tuvalu must cither
[ to New Zealand,

‘The Montreal Convention requires
the offence in substantially the same circumstances
Hague Convention: Arts S(hie) and 5(2). Accordingly,
prosecute Carla for the act of sabotage or extradite he
being the State of the aircraft's registration.

Once the aircraft landed Tuvalu, Carla committed the crime of
g within the meaning of Art 1 of the International Conv ention
Jostages 1979 she seized and threatened to kill

hostage-takin
1 Australia to release the Remoran Hyena terromists

Against the Taking of t
pcoplc in order to compe
from prison.

Tuvalu may exercise

over the act of hostage-taking by virtue of
the subjective territorial principle, or simply by virtue of the fact that Carla
is now in its custody. According to Art 6, ‘Tuvalu must either prosecute Carla
for the hostage-taking or extradite her to Australia (the State agast whom
her demands were directed), France (the State of her nationality), or any
State whose nationality any of the hostages possessed, that is, Australia and ‘

New Zealand.

l‘or the purposes
Hague Convention,
However, the fact th
170 parties and that the Torturc
indicates that their norm-creating
international law.
Australid
There were Australian n
pilot and Brenda who
assert criminal jurisdiction ove
abroad in accordance with the p
jurisdiction has traditionally been the
example, Judge Moore's dissenting opinion in the Tatus case
i more recent times, the passive mationality piitaiple has been increasifig
used to justify assertions of jurisdiction.where the prosecuting Staf

nationals have been victims of terrorispacts’ (for example, United Statés ¥
Yunis). Carla killed Brenda becausesiigrwas an Australian national, and
appears that she intended to Kill all the other Australians aboard the fig

anless her demands were met. This probably justifies an assertiont
Australia of criminal jurisdiction over Brenda in connection with the
killings, the aircraft sabotage, the hijacking and the hostage-taking.

Australia would, as we have already seen, also have jurisdiction
prosecute Brenda for the hostage-taking by reason of Tuvalu's obligalié
under customary rules reflected in the Montreal Convention.

jurisdiction

exercise, Tuvalu is not a party to the
ion or the Torture Conventior.

a1 Conventions each has over |

120 parties. strongly

of customary 4

of this
the Montreal Convent
at the Hague and Montre
Convention has over
pr()\'i.xi()ns are part

acked flight, includinig the co-
| some Stétes regularly
r offences committed agairst “Weir nationals
assive nationality prihcipfc, this basis of
most controveriial and uncertam (0

. Neverthele

ationals aboard the hij
were both killed. Althougl

Conclusion

There is no formal hierarchy
iurisdictimm\ sovereignty. This me
Carla and if it can invoke any one 0
jurisdiction, 1t is free to arrest, detain,
notwithstanding the existence of competing claims

among the vanous
ans that if a State has ac _
[ the recognised bases for exeret
prosecute and punstt
by other States.
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