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PART 4 - DEFENCES

7.15. Defences — Mistake, accident, etc: Section 26 of the Ordinance provides a key

defence to any offence under the Ordinance — both false trade descriptions and unfair
trade practices. In summary, the defence provides that where a person is charged with
an offence, it is a total defence if it can be proved that the offence was committed as
a result of mistake or because of reliance on information supplied to him or to the act
or default of another person, an accident or some other cause beyond his control and
that he took all reasonable precautions to avoid the commission of the offence. The
amended Ordinance has only made minor changes to this defence, primarily to ensure
that a breach of Section 7A of the Ordinance (false trade descriptions in relation to
services) is also covered by the defence.

7.16. Cases: There have been important recent cases dealing with the standard of proof that

needs to be satisfied when relying upon Section 26 of the Ordinance. In the case of Lee
To Nei v HKSAR (2012) 15 HKCFAR 162, the Court of Final Appeal held that since
the burden of proof under s.26 is reversed and placed on the accused (which derogates
from the ordinary presumption of innocence), Section 26(4) must be read down so as
to only place an evidentiary burden on the accused. The Court went on to say:

“The accused would still have to adduce or be able to point to credible evidence
indicating that he didnot know, hadno reason to sus ipect and could not, with reasonable
due diligence have ascertained that the trade marks were false...such evidence would
have to be sufficiently substantial to raise a reasonable doubt as to his guilt. Where
such evidence exists, it would be up to the prosecution to Sfurnish sufficient evidence
to prove the accussed s guilt beyond reasonable doubt™ (Per Ribeiro PJ at para 52).

7.17. This case of Lee To Nei strictly speaking, only applied to Section 26(4}.0i the

Ordinance. However, the recent High Court case of HKSAR v Telephore\ESt (HK)
C:ompany Limited [2013] HKEC confirms that the same evidentialy Yburden as
discussed in Lee To Nei also applies to the defence under 5.26(15 {Qc& para 25 of
Judgment).

PART 5 - ENFORCEMENT

8. Enforcement

8.1. Introduction: The amended TDO increases the enforcement powers available to both

the enforcement agencies as well as the average consumer. In relation to Customs
and the Communications Authority, additional powers have been provided to allow
the acceptance of enforceable undertakings from traders who may have breached the
Ordinance as an alternative to commencing or continuing legal proceedings. There
are also some additional measures in relation to injunctions and modifications of
time limits to commence actions. As to consumers, for the first time the Ordinance
provides a specific right for consumer redress via commencement of civil proceedings
for breach of the Ordinance. Finally, the Courts have been given additional powers to
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award either compensation or damages to consumers who have been the “victim” of a
breach of the Ordinance.

Power to compel production of books and records: Section 15 of the Ordinance
has been amended to provide additional powers for Customs and the Communications
Authority when investigating possible offences under the Ordinance. A new
Section 15(1)(ca) has been added which now provides the enforcement agencies with
the power to now require any person carrying on trade or business to produce any books
or documents required to be kept under the Ordinance. At first blush this appears to be a
very wide power. However, it should be kept in mind that the power is limited to books
and records required to be kept under the Ordinance and any subsidiary legislation. It
is not a general power to compel production of any type of book or record. At present,
only the following subsidiary legislation and Orders specifically require maintaining
certain books and records pursuant to the TDO. Accordingly, the new Section 15(1)(ca)
of the Ordinance will only apply to these Orders:

(a) Repards'pursuant to 5.6(2) of the Trade Descriptions (Marking) (Gold and Gold
ATleyy Order;

(53\_3.6(2) of the Trade Descriptions (Marking) (Platinum) Order;

(c) 5.4 of the Trade Descriptions (Provision of Information on Natural Fei Cui)
Order;

(d) S.4 of the Trade Descriptions (Provision of Information on Diamond) Order;
and

(e) S.4 of the Trade Descriptions (Provision of Information on Regulated Electronic
Products) Order:

Injunctions: The District Court has now been specifically empowered to order an
injunction against a defendant for breach of both the false trade descriptions provisions
and the unfair trade practices sections of the Ordinance. Section 30P of the Ordinance
deals with the Court’s powers to issue an injunction and Section 30Q of the Ordinance
deals with the issue of interim injunctions.

Injunction or Undertaking: Interestingly, Section 30P(2) of the Ordinance also
provides the Court with an alternative — it may order an injunction or it may accept
an undertaking from the defendant. The subsection relevantly reads as follows: “on
an application...if satisfied that there are grounds for granting an injunction, instead
of doings o accept an undertaking given by the Defendant not to continue or repeat
the conduct...”. This provision gives the Court the power to order either an injunction
or an undertaking from the defendant. It would appear however, that the preliminary
words “on an application” (which in sub-section 1 is more fully written as “on an
application by an authorised officer) means that this option is only available if an
application to accept an undertaking is made by Customs. The wording suggests that
the option will not be available pursuant to an offer from the Defendant to provide an
undertaking rather than be the subject of an injunction.

. Interim Injunctions: The power to grant interim injunctions in aid of the Ordinance is

neatly described under Section 30Q of the Ordinance. [t is a short section which says
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8.6.

little more than the Court may order an interim injunction upon an application “if i
[the Court] considers it desirable to do 50”. On its face, this provision appears to give
the Court an extremely wide discretion or latitude to order an interim injunction. The
wording “...if' it considers desirable to do so...” could not be phrased more broadly
and it is conceivable that a particularly zealous enforcement agency may apply for an
interim injunction under Section 30Q in situations which would not ordinarily support
the grant of an interim injunction. However, whilst we have yet to see how the Court
will interpret this provision and exercise this power, it is suggested that the Courts are
likely to adopt the ordinary and familiar principles of requiring the demonstration of a
prima facie case and be satisfied that the balance of convenience favours the grant of
the injunction.

Liability of Directors, Partners, etc: The former Section 20 which dealt with offences
by a corporation has been repealed in its entirety and substituted with a new section 20.
This new section is arguably wider than the previous section and now seeks to share
liability with a wide range of persons where “it is proved that the offence has been
committed with the consent or connivance or is attributable to the neglect of a person
specified in subsection 2”. The specified persons include the directors of a company but
now also include shadow directors, secretary, principal officer or manager (in relation
to a body corporate) or a partner of an unincorporated body. This amended Section 20
has apparently wide scope and will conceivably capture a large pool of persons who are
either directly or indirectly associated with the management and running of an enterprise.

Undertakings

8.7.

3.3

Undertakings: Sections 30L — 300 of the Ordinance introduce a significant
new enforcement tool for use by the Customs and Excise Department and Shb
Communications Authority. In summary, where a trader is suspected of hretiching
one of the unfair trade practices under the TDO, the Customs and Excise Department
may accept a statutory undertaking from the trader as an alternative of €emmencing
or continuing investigations and legal proceedings. According to the\Enforcement
Guidelines “acceptance of an undertaking by the Enforcement Agency under
section 30L is a means to encourage compliance by a trader and to resolve the
matter more expeditiously™. The use of undertakings as an enforcement option is
modelled directly on section 87B of the Australian Trade Practices Act and its newer
Australian Consumer Law equivalents. Whilst these provisions have only recently
come into force, if Hong Kong does follow the Australian model it is expected that
there may be widespread use of enforceable undertakings in Hong Kong, particularly
in relation to minor or one-off breaches of the Ordinance.

Provision of Undertaking: Section 30L of the Ordinance establishes that the
enforcement agencies may accept an undertaking from a trader who is engaging
or is likely to engage in conduct which breaches one of the fair trading provisions
(iesections 4, 5,7, TA, 13E, 13F, 13G, 13H and 131) of the Ordinance. To be effective,
the undertaking must be in writing and will only be accepted with the written consent

Customs and Excise Department “Enforcement Guidelines™ Part A para 16

8.9.

8.10.
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of the Secretary of Justice. Further, Section 30L of the Ordinance provides that the
person making the undertaking may (with the consent of the Authorized Officer)
withdraw it at anytime.

Factors for Acceptance of Undertakings: The TDO does not set out what factors will
be considered when deciding whether or not to accept an undertaking. However, the
Guidelines describe a non-exhaustive list of factors that the Enforcement Agency will
consider when deciding whether or not to accept an undertaking from a trader. These
factors also apply where a trader voluntarily offers an undertaking. The factors are:

(a) The nature of the conduct of concern and the regulatory impact of the undertaking
compared to that of criminal prosecution;

(b) The extent of cooperation that the trader has given in the investigation, including
the provision of complete information about the conduct of concern and any
timely and appropriate remedial efforts taken;

(¢) Whetiier the undertaking contains and admission/ acknowledgment by the trader
that the conduct of concern has occurred;

(d\“Whether the trader is likely to comply with the undertaking — the history of the
complaints against or contraventions by and the general compliance record of the
trader, including any relevant previous court proceedings, will be relevant;

(e) Whether the trader is prepared to include in the undertaking a commitment to
put in place a compliance training program (with details) for his staff, where
appropriate; and

(f) Whether and what enforcement measures have been taken against other parties
with similar degree of culpability in the same incident.

It is suggested that practitioners should look carefully at these guidelines when
advising clients in relation to offering an enforceable undertaking to ensure that to the
extent possible the proffered undertaking addresses each of the considerations listed
above. This will assist greatly in increasing the chances that the offered undertaking
will be accepted by the enforcement agencies.

Elements of an Undertaking: Should an undertaking be accepted, it will typically
include the following elements:

(a) A description of the conduct that is subject to the Enforcement Agency’s
investigation, an explanation of why the enforcement Agency believes that
the trader has engaged, is engaging or is likely to engage, in conduct which
constitutes an offence (or offences) under the fair trading sections;

(b) An acknowledgment or admission from a trader that the trader has engaged, is
engaging or is likely to engage in the conduct in question;

(c) A positive commitment by the trader to cease the conduct and not to repeat it or
engage in conduct of a substantially similar kind;

(d) Specific details of corrective actions that ill be taken by the trader to remedy the
harm caused by the conduct (if any); and
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(1) “ﬁﬂ@mjuﬂice to any other Ordinance, any person who-

“wilfully obstructs an authorized officer in the exercise of his powers or the
performance of his duties under this Ordinance;

(b) wilfully fails to comply with any requirement properly made to him by any such
authorized officer; or

(c) without reasonable excuse fails to give such authorized officer any other
assistance or information which the authorized officer may reasonably require
of him for the purpose of the performance of the officer’s functions under this
Ordinance, (Amended L.N. 65 of 1986)

commits an offence. (Amended L.N. 272 of 1990)

Subject to subsection (2A), any person who discloses to any other person- (Amended
2 0of 1987 s. 3)

(a) any information with respect to any manufacturing process or trade secret obtained
by him in premises which he has entered by virtue of this Ordinance; or

(b) any information obtained by him in pursuance of this Ordinance,
commits an offence unless the disclosure was made-

(i) in or for the purpose of the performance by him or any other person of
functions under this Ordinance; or

(ii) in the case of paragraph (b) under the direction or order of a court.
(2A) A person does not commit an offence under subsection (2) by-

(a) disclosing information under section 16C(1) or (2) or under an order of the Court
of First Instance made under section 16C(3);

disclosing information under section 16D; or

disclosing information under section 30F(1) or under an order of the Court of
First Instance made under section 30F(2). (Replaced 11 of 1996 s. 15. Amended
250f 1998 5.2)
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(3)

(4)
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Any person who, in giving any such information as is referred to in subsection (1)(c),

makes any statement which he knows to be false commits an offence.

Subject to subsection (5), nothing in this section shall be taken fo-

(@) require a person to answer any question or give any information if to do so might

Incriminate that person or the wife or husband of that person: or

(b) compel the Production by a solicitor of a document containing a privileged
communication made by or to him in that capacity or authorize the seizure of

any such document in hig possession,

A person shall not be excused, by reason that to do S0 may incriminate that person or

the wife or husband of that person of an offence under this Ordinance-
(a) from answering any question put to that person in any civil proceedings;

(b) from complying with any order made in any such proceedings,

but no statement or admission made by a person in answering a question put or
complying with an order made shall, in proceedings for an offence under thig
Ordinance, be admissible in evidence against that Person or (unless they married after
the making of the statement or admission) against the wife or husband of that person,

(Amended L.N, 123 of 1982)

[ef. 1968 ¢. 29529 U K ]

(1) Any person who commits an offence under section 4, 5, 7, 74, 9,12, 13E, I3E, '35,

13H or 13 shall be liable- (Amended 65 0f2000s.3: 19 of 2008's.8; 25 0f2072 s, 14)

(2) on conviction on indictment, to a fine of $500000 and to impriscu:ent for
5 years: and

{b) on summary conviction, to a fine atlevel 6 and to IMprisc-a,eit for 2 years.

(1A) Any person who commits an offence under section 16A(3) shail be liable to a fine

at level 2 and 1o imprisonment for 3 months. (Added 2 of 1987 s. 4)

(2)  Any person who commits an offence under section 17 shall be ligble toa fine at level
3 and to imprisonment for | year,

(@)

(Added 25 of 2012 5. 30)

S
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SECTION 20 53

[C3 720 T

No prosecution for an offence under this Ordinance shall be brought afier-
(a) the expiration of 3 years from the date of commission of the offence; or

ISection: IIQ iTl'me limit for prosecutions

(b) theexpiration of | year from the date of discovery of the offence by the Pprosecutor,
whichever is the earlier.

Note-
See section 300, (Added 25 of 2012 5, 28)

|§cuon: [zu | Liability of directors, partners, etc. [LN. 72 ofzoﬂwmmms |

(1) Ifanoffence under this Ordinance is committed by a body corporate or by a person
as a uember of an unincorporated body, and it is proved that the offence has been
cemantied with the consent or connivance or is attributable to the neglect of a
rezson specified in subsection (2), that person also commits the offence and is
uable to be proceeded against and punished accordingly.

2) The person referred to in subsection (1) is a person who, at the time of the offence,
was—

(a) (in the case of a body corporate) a director, shadow director. company
secretary, principal officer or manager of the body corporate;

(b) (inthe case of a member of an unincorporated body) a partner or office holder
in or a member or manager of the unincorporated body; or

(¢) (in either case mentioned in paragraph (a) or (b)) purporting to act in the
capacity of a person referred to in that paragraph.

(3)  In this section—

company secretary (22 5] FAE) includes any person occupying the position of company
secretary, by whatever name called;

principal officer (£EAB), in relation to a body corporate, means—

(a) a person employed or engaged by the body corporate who, cither.a]o'uc? or
jointly with one or more other Persons, is responsible under the immediate
authority of the directors of the body corporate for the conduct of the business
of the body corporate; or

(b) aperson employed or engaged by the body corporate who, under the immediate
authority of a director of the body corporate or a person to whom paragraph

(a) applies, exercises managerial functions in respect of the body corporate:

shadow director (£ EE), in relation to abody corporate, means a person in accordance
with whose directions or instructions (excluding advice given in a professional
capacity) the directors, or a majority of the directors, of the body corporate are
accustomed to act.

(Replaced 25 of 2012 s. I5)
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An opportunity will be given to the trader to give a reasonable account for the conduey
or commercial practice in question in response to the Enforcement Agency’s concer,
Depending on the circumstances of the case, the Enforcement Agency may also explaiﬁ
to the trader the operation of the civil compliance-based mechanism under the TDO for
addressing the conduct of concern, and his rights and obligations thereunder (please refep
to paragraph 18 below).

Civil Enforcement — Undertakings
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(d) whether the trader is likely to comply with the undertaking — the history of
complaints against or contraventions by and the general compliance record of
the trader, including any relevant previous court proceedings, will be relevant;

(e) whether the trader is prepared to include in the undertaking a commitment to put
in place a compliance programme (with details) for his staff, where appropriate;

(f) whether and what enforcement measures have been taken against other parties
with similar degree of culpability in the same incident.

14. As an alternative to initiating prosecution, under section 30L, the Enforcement 17. The Enforcement Agency and the trader concerned may, depending on the nature
Agency may, with the consent of the Secretary for Justice (*SJ”), accept an and actual circumstances of the case, discuss and explore the option of invoking
undertaking from a trader whom the Enforcement Agency believes has engaged, is the civil compliance-based mechanism. The Enforcement Agency will not mandate
engaging or is likely to engage, in conduct that constitutes an offence under the fair a trader to give an undertaking. Likewise, a trader cannot compel the Enforcement
trading sections. Agency to accept an undertaking. When a trader proposes to give an undertaking®, the

5 ; L ! y . Enforcement Agency will assess the merits of the trader’s proposal, with due regard

40 lilnderlakmg given by a trader under sec_nan 301‘_ is a commitment by him not fo to the factors‘set out at paragraph 16 above. However, this does not imply that an
contml:le or repeat the conduct or -:Gmrnercmi practice of concern. It may also be a undertaking given by a trader will necessarily be accepted as an alternative to criminal
commitment byfa IIadc_r not to engage in conduct or commercial practice of the kind prosecufiop”in addressing the conduct of concemn. Ultimately, whether to accept an
L s‘ubsta_nnally similar !{md of cancem, Section 30M provides lh.at w]:!ere_an undsfiaking from a trader is subject to the written consent of SJ. Given the different
undertakimg given by a trader 3 _accepted by t-he- Enforcemcr?t Agfmcy, an IVesHFHE hickizround and nature of every case, the acceptance of an undertaking in the particular
may not be commenced or COI‘lﬂnl'lE‘:d and criminal proceedings in a court of law may eircumstances may not be regarded as a precedent for consideration of an undertaking
not be brought or continued relating to the matter to which an undertaking relates? i other cirenmstances: whether ot not the same trader is favolved.

Section 30L(5) empowers the Enforcement Agency to cause an accepted undertaking
to be published. Section 30N provides for the Enforcement Agency’s withdrawal of I8. Toenableatraderto determine whether proposing an undertaking is the most appropriate

acceptance of an undertaking. The following paragraphs set out the circumstances
under which an undertaking may be accepted, published and the acceptance withdrawn
by the Enforcement Agency.

Acceptance of an undertaking

16. Acceptance of an undertaking by the Enforcement Agency under section 30L

is a means to encourage compliance by a trader and to resolve the\niatter more
expeditiously, The Enforcement Agency will consider accepting an undertaking

path for him to take, the Enforcement Agency may, in appropriate circumstances,
provide relevant information to the trader regarding all the rights and obligations under
the proposed undertaking, including the situation where the Enforcement Agency may
withdraw the acceptance of an undertaking under section 30N in the circumstances set
out at paragraph 24 below, and also the legal consequences of such withdrawal which
is further explained in paragraph 25 below.

Elements of an undertaking

having regard to the circumstances of the case and a non-exhaustive list of factors, 19. While contents may vary, undertakings should be of substance and directly address the
including: conduct in question and its consequences.
(a) the nature® of the conduct of concern and the regulatory impact of the undertaking 20.  Anundertaking usually includes the following elements (a sample is at the Appendix):

compared to that of criminal prosecution;

(b) the extent of cooperation that the trader has given in the investigation, including
the provision of complete information about the conduct of concern and any
timely and appropriate remedial efforts taken;

(c) whether the undertaking contains an admission/acknowledgement by the trader
that the conduct of concern has occurred,;

<+ a description of the conduct that is the subject of the Enforcement Agency’s
investigation, and an explanation of why the Enforcement Agency believes that
the trader has engaged, is engaging or is likely to engage, in conduct which
constitutes an offence (or offences) under the fair trading sections;

<+ an acknowledgment of or admission from a trader that the trader has engaged, is
engaging or is likely to engage in the conduct in question;

O:I

a positive commitment by the trader to cease the conduct and not to repeat it or
to engage in conduct of a substantially similar kind;

*  This is subject to the Enforcement Agency's power to withdraw the acceptance of an undertaking under
section 30N, and the details of the withdrawal mechanism may be found in paragraphs 24 and 25.
' For example, the seriousness of the conduct of concern and the history of the trader.

*  The negotiations concerned will be conducted on a without prejudice basis.




