Awronomy and Protection of Fundamental Rights in the
Hong Kong Special Administrative Region

and Peoples, placed Hong Kong on the ‘Colonial List’,'0 according g
which the UK was under obligation to implement the right o
self-determination in Hong Kong without any conditions or resewalloﬂg{
It was the first time that the non-self-governing territories were given an
international status as “separate and distinct from the territory of the Stata
administering it’. This action was rejected by the Chinese governmeng,
The Chinese objection was based on the doctrine of invalidity of ‘unequal
treaties’,'! arguing that, due to certain political considerations, China dig
not claim its sovereign right over Hong Kong against the UK becauga
China found it advantageous to tolerate the continued existence of Hong.
Kong under British dominion.'2 '

The main argument of the PRC was that the settlement of the ‘Hong
Kong question” was entirely within China’s sovereign right and,
accordingly, Hong Kong should not be included in the list of colonial
territories covered by the Declaration on the Granting of Independence. 3
The General Assembly approved the Chinese objection by adopting a
Resolution.' The UK, on the other hand, announced that the action of the
General Assembly in no way affected the legal status of Hong Kong and
its views on that status were well known and it was unable to accept any
differing views which had been or might be expressed by other
governments. '’

After having considered the Chinese proposal, the Special Committeg
adopted a recommendation which was contained in its report to the
General Assembly, stating that Hong Kong and Macao should be
excluded from the list of territories to which the Declaration on/ite
Granting of Independence was applicable. No objection was raised to 1iis
decision; consequently, Hong Kong and Macao were determined (o be
part of Chinese territory which were occupied by the British “and the
Portuguese and were removed from the list of colonial territories.

" Resolution 1514 (XV), 14 December 1960, Yearbook of the United Nations, 1972 at
pp 538-559.
In defining the ‘unequal treaties’, some writers give too much weight to the question of whether
the treaty is equal or unequal; they ignore the problems of military coercion and the issue of
lack of consent, where the legal reasons for the invalidity of a treaty may be found. According
to Wemer Morvay, ‘unequal treaties’ are treaties which may be defined as ‘treaties favouring
one or some of contracting parties instead of creating reciprocal and equivalent rights and
duties for all the contracting parties; or treaties to which weak States have consented under the
pressure of strong States’. See Wemer Morvay, ‘Unequal Treaties” EPIL (Vol IV) at
pp 1008-1011. See also Dietrich Frenzke, ‘Der Begriff des Ungleichen Vertrages im
Sowjetisch-Chinesischen Grenzkonflikt' Osteropa-Recht, 11 Jahrgang, Heft 2 (Juni 1965) at
pp 69-105.

' Cf AD Hughes, ‘Hong Kong', EPIL (Vol II) at pp 871-872.

3 See Yearbook of the United Nations, 1972 at p 543.

1 See Resolution 2908{XXVII) on 2 November 1972.

See “Other Questions Relating to Non-Self Governing Territories’, Yearbook of the United

Nations, 1972 at pp 625-627.
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d Discussion

In accordance with Article 73(e) of the UN Charter, the UK initially was
obligated to regularly [ransmiF to_the Secretary-General information on
Hi}ng Kong regarding the application of Chapters XII fmd XIII. After the
decision Was made by the UN, the L‘K unnpunced that it was not useful to
transmit the information prescribed in Article ?3(6') _01 the Charter to the
gecmwry-(}eneral in regard to Hong Kong. The Brmsh announcement as
to the legal status of Hong Kong_ was that its views on that status were
well known; this position is ambiguous a_nd seems (o say nmh1_ng on the
jega] status of Hong Kong. No strong objection to the _Resuluu-:m of the
General Assembly was raised. Simultaneously, the Chinese government
rejected the competence of the UN to deal with the 'Hong_ Kong question’
by announcing that ‘it should be settled in appropriate way when
conditions are ripe ... the United Nations has no right to discuss ll_mse
auestions’.'s As a result, the legal status of Hong Kqu remained
unsolved until the Sino-British Joint Declaration was signed in 1984.
Tye attitudes of both parties to the legal status of Hong Kong suggest
s were unwilling to find a solution via the UN and preferred to do so
Sirough bilateral negotiations.'” The United ngdom also agrf;ed that the
gitnation of Hong Kong was ‘of course sui generis™ in comparison to any
other case where the UK divested herself of sovereignty over territory.'*

jiil The Doctrine of ‘Unequal Treaties’

At first sight, the notion of ‘unequal treaties’ seems to be political rather
than legal because such treaties are usually concluded under duress to the
disadvantage of a defeated power. The western states argued that no
international rule existed, stating that obligations contained in a treaty
should be balanced or equal, and thus also maintained that the ‘equal’ or
‘unequal’ character of treaty obligations could not be proved. They came
to the conclusion that the notion of ‘unequal treaties’ as such had no legal

& Quoted in Anthony Dicks, ‘Treaty, Grant, Usage or Sufferance? Some Legal Aspects of the
Status of Hong Kong', The China Quarterly (1983) at p 437,

The treaties concluded by the earlier Chinese government were not all recognised by the
communist government when they took over Mainland China in 1949. Article 55 of the
Common Program of the Chinese People’s Political Constitutive Conference, the pm\':ston:wi
Constitution during the period of national establishment, declared: ‘The Central People’s
Government of the People's Republic of Ching must study the treaties and agreements
concluded by the Kuomintang government with foreign governments and, depending on their
contents, recognize, annul, revise or re-conclude them’; cited in Hungdah Chiu, The P,"'}P“‘,’ s
Republic of China and the Law of Treaties (Cambridge, Massachusetts: Harvard University
Press, 1972) at p 92.

See Georg Ress, *The Legal Status of Hong Kong after 1997 — The Consequences of the
Transfer of Sovereignty according to the Joint Declaration of December 19 1984" ZabRV, Bd
46 (1986) at pp 647-699.
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Hong Kong to the PRC. The Hong Kong Act 1985, enacted by the UK
after the signature of the Declaration, states that ‘as from Ist July 1997
Her Majesty shall no longer have sovereignty or jurisdiction over any part
of Hong Kong’.

Britain and Northern Ireland and the Government of the People’s
Republic of China on the Question of Hong Kong, is formed in
customary style — including final clauses, signature blocks as well as the
dates of entry into force — but it lacks dispute settlement provisions.

It has been emphasised that the substance, and not the name or the
form, of an agreement determines whether it is a treaty. On the other
hand, the failure to follow a customary form may constitute evidence of
the intent not to be legally bound. The significant factor is whether the
gcnerai content of the agreement and the context of its making reveal the
intent to be legal bound. Thus, the lack of a customary form will not be
the decisive factor. International law does not prescribe any form for
binding treaties; it is admitted that the names of an international treaty
can vary — for instance; convention, agreement, statute, treaty, protocol,
declaration, act, covenant, concordat, exchange of notes, memorandum of
agreement, memorandum of understanding, modus vivendi or charter.*’
The term ‘eaty’ is defined as:

2)  Autonomy of THE Hong Kong SAR

Paragraph 3 of the Sino-British Joint Declaration, in which the basic
policies of the PRC with regard to Hong Kong are listed, states that the
PRC has decided to establish the Hong Kong Special Administrative
Region (the ‘Hong Kong SAR’) in accordance with Article 31 of the
Constitution of the PRC. The Hong Kong SAR will be directly under the
authority of the Central People’s government of the PRC and will enjoy a
high degree of autonomy, except for foreign and defence affairs which
are the responsibilities of the Central People’s government.

Paragraph 3 further provides that the Hong Kong SAR will be vested
with exccutive, legislative and independent judicial power, including that
of final adjudication.*® The laws currently in force in Hong Kong will
remain basically unchanged. The Hong Kong SAR may also use the
name of ‘Hong Kong, China’, on its own, maintain and develop economic
and cultural relations and conclude relevant agreements with States,
regions and relevant international organisations. The government of the
Hong Kong SAR may on its own issue travel documents for entry into
and exit from Hong Kong.

an ifiternational agreement concluded between States in written form and
governed by international law, whether embodied in a single instrument or in
1o or more related instruments and whatever its particular designation.*

A ‘declaration’ is generally a means by which States or subjects of
international law express their will, intent or opinion when acting in the
field of international relations.* A ‘declaration’ can be produced
unilaterally, bilaterally or multilaterally and in oral or written form. The
Sino-British Joint Declaration is a bilateral declaration in written form
which is intended to solve the historical question in regard to the status of
Hong Kong. The question is whether this declaration has a binding effect
upon both parties. In State practice, declarations were frequently made
for the sole purpose of recording intent, positions or opinions. These
declarations, containing merely the description of policy, purpose, intent,
are in general named ‘declarations’, “declaration of policy’, ‘declaration
of common purpose’, and ‘statement of principles’ and have been
regarded in international law as ‘gentlemen’s agreements’ or agreements
lacking binding force.™

The binding effect of a declaration would depend on the wording and
fht? circumstances under which the consent of the parties to be bound by
it is expressed.5! Although the statements announced by the UK and the
PRC have been termed as ‘declarations’, this at least does not exclude the
possibility that both parties have consented to be bound by it. The

b) Legal Nature

1) Bmnomc Treaty

Three main elements may be considered as important eriteria for
determining whether the Sino-British Joint Declarasivn)is a binding
treaty:

1. the form of the agreement;

2. the specificity of the agreement; and

3 the intention of the UK and the PRC governments to be bound
under international law.

1.1) The Form of the Agreement

The form of an agreement is not the determining factor for the validity of
an international treaty, but it may reflect the intention of the parties to
conclude an agreement.

The agreement between the UK and the PRC governments, named as
the Joint Declaration of the Government of the United Kingdom of Great

Cf Gilbert H Gorning, Hongkong: Von der britischen Kronkolonie zur chinesische
Sonderverwaltungszone — Eine historische und rechtliche Betrachtung unter Mitarbeit von
Zhang Zhao-qun (Kéln: Verlag Wissenschaft und Politik, 1998) at p 85.

Article 2, para 1(a) of the Vienna Convention on the Law of Treaties.

Se_e Carl-August Fleischhauer, ‘Declaration’, EPIL (Vol T) at p 971.

Cf Fritz Miinch, *‘Non-Binding Agreement’, EPIL (Viol T at p 607.

See Carl-August Fleischhauer, ‘Declaration’, EPIL (Vol 1) at p 971.

#  For a comprehensive exploration of the meaning of the *autonomy’ of the Hong Kong SAR in
the sense of national Constitutional law, refer to Ch 3 of this study.

[
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created by internal constitutional law.”! The confederation and
international organisations, described as unions governed by international
law, do not possess the character of a State. These entities, such ag
alliances, administrative unions, real unions, confederationg
(Staatenbund) and associations of States, are created by States with g
limited competence as subjects of international law to achieve their
common goals based on an international treaty. All these entities can be
called ‘confederations’.”? The British Commonwealth of Nations cap
similarly be considered as a confederation.

The Hong Kong SAR, however, should not be regarded as a member of
a confederation. The confederation in a narrow sense is an association of
States (Staatenbund). Although the Hong Kong SAR is the outcome of
the Sino-British Joint Declaration, the provisions of the Declaration do
not say that it is a treaty that attempts to establish an association of States,
The reunification of the Hong Kong SAR with the PRC is expressed in
the Joint Declaration as the ‘common aspiration of the entire Chinese
people’, but the Hong Kong inhabitants did not participate in that
negotiation.

d) ‘Free Cities'?

There is no definition of ‘free cities’ in international law.” If there were a
definition of a ‘free city’, then it may be understood as a ‘State-like
political and territorial entity’, which has sovereign rights over it
territory.™ Historically, the ‘free city’ is the result of political action &
States in being created by a treaty, which is meant to be the basic gleiment
of the city’s legal status. The ‘*free city’, being a subject of international
law, although in principle independent, does not have the fulkcapacity to
act. The feature of the ‘free city’ is that the city is\the result of
internationalisation by individual settlement. The existénee and activities
of the ‘free city’ are controlled and guaranteed\ by the States or
international organisations which create it.”

The Hong Kong SAR, created by the Sino-British Joint Declaration,
vested only with limited capacity in foreign and defence affairs,
possesses features similar to that of the ‘free city’. Historically, the ‘free
cities’ — such as the Free City of Krakow in 1815 (which was created by
a settlement between Austria, Prussia and Russia to solve the Polish

Cf Walter Rudolf, ‘Federal States’, EPIL (Vol II) at p 363 and Felix Ermacora, ‘Confederations
and Other Unions of States”, EPIL (Vol Ij at pp 735-739; RC Lane, ‘Federalism in the
International Community”, EPIL (Vol IT) at p 178.
Felix Ermacora, ‘Confederations and Other Unions of States’, EPIL (Vol 1) at pp 735-739.
P Beck, ‘Die Internationalisierung von Territorien', in Unrersuchungen zur auswértigen
Polirik, Bd 2 (Stuttgart: 1962) at p 77.

M Eckart Klein, Statusvertriige im Vilkerrecht: Rechisfragen territorialer Sonderregime
(Heidelberg: Springer, 1980) at p 465.
Eckart Klein, Sratusvertriige im Vilkerrecht: Rechisfragen territorialer Sonderregimé
(Heidelberg: Springer, 1980) at p 466.
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question and restricted its powers concerning foreign affairs and

constitutional autonomy), the Free City of Danzig (which was under the
control of the League of Nations), and the Free Territory of Trieste

(which was established after World War 11 in 1947 as part of the Treaty of
peace With Italy) — were placed under guarantee of the States and
iﬂ[emational organisations concerned.

There are no guarantee provisions in the Sino-British Joint
Declaration. The provisions concerning the territory Hong Kong mainly
penefit the PRC, and no guarantee norms like those mentioned above are

found.

e) An Autonomous Territory?

There is no universally accepted definition of an autonomous territory in
international law. However, there are some examples of territories which
have beer{rogarded as autonomous. The autonomous territory can be
analysed i two aspects: autonomous territory in constitutional law and
autonorious territory in  international law. In general, the term
‘aotpnomous territory’ refers to the former, although some autonomous
\zritories have connections to international law.™

The autonomous territory in international law distinguishes itself from
the autonomous territory in constitutional law in that the former is usually
associated with a treaty from which the autonomous status of a territory
is derived or under which it is guaranteed by third States. It was difficult
to distinguish in the past, as even today, whether protectorates, mandated
territories, condominiums and non-self-governing territories were States
or autonomous territories.”” However, some autonomous territories, such
as the Aland Islands, Greenland, the Faeroe Islands, Puerto Rico, South
Tyrol and Tibet, were regarded as models for autonomy.

The autonomy of some territories is established by treaty — for
instance, that of the Aland Islands is based on a treaty concluded on 20
October 1921 among Austria, Denmark, Estonia, Finland, France,
Germany, Latvia, Poland and Sweden. The autonomy of South Tyrol was
created by the De Gasperi-Gruber agreement between Austria and Italy
on 31 August 1972. Other autonomous territories are derived from
constitutional law — such as the Faeroe Islands, Puerto Rico and
Greenland.

Each autonomous territory has its special features regulated, as the
Case may be, in the guarantee treaty or in constitutional law according to
the need of the entities concerned. It is not possible to name common
features for all the autonomous territories just mentioned. A general
eriterion to measure whether an entity is an autonomous territory in the
Sense of international law seems to be impossible. As Hannum and Lilich

Bengt Broms, *Autonomous Territories’, EPIL (Vol I) at p 308.
Bengt Broms, *Autonomous Territories’, EPIL (Vol I) at p 309,
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The prerequisite for diplomatic protection is that the protected

individual must have some special relationship to the subject of

international law granting diplomatic protection. This relationship ig
usually nationality. Holders of the Hong Kong SAR passport, ip

accordance with the Hong Kong Basic Law, are both permanent residentg
of the Hong Kong SAR and Chinese nationals. As has been mentioned,
the Central People’s government is exclusively responsible for the
foreign and defence affairs of the Hong Kong SAR. On that ground, the
Hong Kong residents abroad are entitled to be protected by consular
agents of the PRC. The Hong Kong SAR, not being a sovereign subject,
is not entitled to establish consular representations abroad. Thus,
diplomatic representatives and consular organs of the PRC abroad are
entrusted with the responsibilities of protecting the legal rights and
interests of (Hong Kong) Chinese citizens outside Chinese territory.

Apart from diplomatic protection, another function of a passport is that
the issuing State is obligated to readmit its passport holders into its own
territory. The government of the Hong Kong SAR, being the issuing
authority, is therefore obligated to admit the holders of the Hong Kong
SAR passport to re-enter the Region. One has to bear in mind that the
passport does not imply that the holder has an individual right to enter or
leave a foreign State. The scope and function of the passport depends on
how the other subjects of international law recognise it, generally on the
basis of bilateral or multilateral agreements. By 24 March 2004, 131
States had signed agreements with the government of the Hong Koy
SAR to grant visa-free access or visa-on-arrival to Hong Kong ‘SAR
passport holders.!'s Article 155 of the Basic Law states:

The Central People’s Government shall assist or authorize the Govemment of

the Hong Kong Special Administrative Region to concludéwisa abolition
agreements with foreign states or regions.

The power of issuing passports thus also indicates that the region has
some capacity to enter into foreign relations with/other States.

1%

Immigration Department: http: /f'www.immd.gov.hk.

Effect on the International Status of Hong Kong

1) CONCLUSION

Obviously, the personality of Slates 1'-; diffcrm?nl from that of other elntiti_es.
States are the primary subjects of 1mernau(_)|_1ui law end(}wed‘wnh full
capacity to enter into relations with other entities. Thel degree of power of
those entities or subdivisions of States to conduc[l their exler_nall relations
depends on whether a national legal order or napona] ca_nsmutmnal law
ts that power. The Hong Kong SAR, not being a unit separate frgm
the PRC.''¢ even if the Hong Kong Basic Law and the Sino-British Joint
Declaration have secured its autonomous status, cannot represent the
PRC and can only be regarded as a secondary subject of international law
derived from the PRC.!"7 - -
The capacity of the Hong Kong SAR to deal with foreign a}ﬂaw? is
limited to particular fields such as economy, trade ar}d culture. Since it is
a derivative subject of international law, its capacity hasion]y relative
effect, that is to say, an effect limited to the relau-:_ms w!t_h the S'tates
which hawe tecognised the Hong Kong SAR as a s‘ul?Ject _ot 1me_mat1-:3n'.1i
jaw.!'s ('he Hong Kong SAR is one of local administrative units of lhe
PRC ‘rossessing an extensive degree of autonomy. However, its
:avernational personality can only be established to the extent that other
\aternational subjects accept that the Hong Kong SAR possesses such
personality in relation to them. The Hong Kong SAR, acting as a I(N;al
administrative unit of the PRC, has gained its international Personamy
through participation in different international organisations. The‘
representatives of the Hong Kong government may_bgcomt_: me_rnbers gt
delegations of the government of the PRC to participate in dlpiomf'mc
negotiations. The Special Administrative Region 1s not a primary sutg;ect
of international law but is instead a derivative or secondary subject,
possessing a limited range of rights and duties valid vis-a-vis ’lhose other
entities which have accepted its limited international personality.

5 Anticle 12 of the HKBL provides national status of the Hong Kong SAR._&-Laiing: “The Hong
Kong Special Administrative Region shall be a local administrative rcglr.*rn.n-l' the People’s
Republic of China, which shall enjoy a high degree of autonomy and come directly under the
Central People's Government'. ) o

W 1tis a fact that a constituent unit of a State may possess a limited scope of personality if it is
granted by national law. This theory may have been cummc!nly admitted, For ex_:imp!c. }he
judgment of the ltalian Court of Cassation in 1935 reads as follows: "a n_umhcr of collective
units whose composition is independent of the nationality of their constituent mf'mbcrsl and
whose scope transcends by virtue of their universal character the Icn_'itunul_canhnnl-s of any
single state. It must admit that only States can contribute to the I'um_‘laluoln of m?em:ll]nnu] law
as an objective body of rule’. But the Court went on to say that: ‘it is impossible to d:?n)' 1o
other international collective unites a limited capacity of acting internationally within l_he
juridical personality and capacity which is its necessary and natural :;m'ui_!ur}-'. See_ Nanni v
Pace and the Sovereign Order of Malia Ann Dig 1935-1937, cited in DP O"Connetl,
International Law (2nd ed, London: Stevens & Sons Lid. 1970) atp 86.

" Hermann Mosler, ‘Subjects of International Law’, EPIL (Vol IV) at p 715.
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prerequisite for the enjoyment of fundamental human right and js,

not only applied to ‘peoples under foreign domination’, by to '
peoples’ .4 1
It is not clear, however, whether the people of Hong Kong have

right to self-determination despite the fact that the United Kingdom j¢
party to both of the aforementioned human rights Covenants of 19
which remain in force in the Hong Kong SAR after the transfer o
sovereignty. This question is related to the issue of decolonisatiop i
which the right to self-determination was upheld. The analysis of the
notion of self-determination, thus, will be divided into two main parts: I}
self-determination within decolonisation, and ?2) self-determing ion
outside decolonisation. T am going to explore the problem in twWo pa 1s
because the entitlement to the right to self-determination, which
originally confined to ‘colonial peoples’, has now been extended to
peoples’ including the peoples of a State. Hong Kong has undergone
development of the right to self-determination from the right of ‘colo
people’ to the fundamental right of ‘every people’. This developm
may be important for Hong Kong.

In 1972, in the process of decolonisation, the UN removed Hong Kong
from the “list of dependent territories’. on the ground that China did pog
recognise it as ‘non-self-governing territory’ of the ‘colonial type’. The
first part of this section will be focused on the right to self-determinati
within decolonisation, with the altempt to demonstrate that the status 0f
Hong Kong before the transfer of sovereignty was that of a
non-self-governing territory entitled to the right to self-determintic
The process of decolonisation was closed and it appears if it has-inerel _
historical significance. But excluding Hong Kong from colenial status
may affect the exercise of the right to self-determination nos only at the
time when the Sino-British Declaration was concluded\in 1984 (transfer
of sovereignty) but also at present after Hong Kong hag become a part of
China on 1 July 1997. The right to self-determinatios is a continuing,
dynamic and fundamental right which should nos Only be exercised ‘once
and for all’. The second part of this section will deal with the
self-determination outside decolonisation. The people of Hong Kong may
be entitld to the newly developed fundamental right to
self-determination, not necessarily being a ‘colonial people’.

A C Tomuschat, ‘Self-Determination in a Post-Colonial World®, in C Tomuschat (ed), Modern
law of Self-determination (Martinus NijhofT Publishers, 1993) at pp 1-20.
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| the Sino-British Joint Declaration contradicts the principle of
o tion and might be considered null and void depends on
,sd;.l;eternﬁnalionhis arule of jus cogens and whether the peo.p}e
e Kong has a claim to self-determination. There are two nziam
& whi hfnust be fulfilled if the people of Hang_i(ong are er_mtIe l_o
B ight to self-determination. First, the self-determination must
a?;%]—.r,-‘ and second, the inhabitants (‘!f Hong Kong must be :;
i Nowadays, no one can deny Ihut‘ fact ‘that th_e 1{10[10{1 0
'e.rminatio" has become as a_positive 1ntemz}t|0n.}l I‘I?I’II'I]'L
ore. only the second factor is meaningful for the clarification of the

ne Kong question.

The Inhabitants of Hong Kong as a People Entitled to
Self-Determination

i) seré Determination within Decolonisation

-ﬁ'é'gght of historical developmgnt of the UN pra_ctice reglardlngt;heh;siZLélﬁr:
If self-determination, it is mz_lmfest that a colonial people are the

“of the right to self-determination. _ S —

-Fg%eenpgelz]:le of Hong Kong may h_old the _ri ght to sclhdctem‘utl;lz;tlo::; dlf
‘é{m]g Kong was a non—se]f—go\-'eml_ng territory with a status  th: '1’-
‘E-L!g@arate and distinct from the territory of the state admlplslfannng :
‘Indeed, the peoples concerned by 1}16 process of deco]on}sal(ljon_ “.e:;?:
m]y confined to non—self—gm-'eml_ng [e_rrlmnes. Other f_lale.__(‘l]‘l&: ]

peoples were excluded from the consideration fol_' the purp:;-.ses‘ot A?u.: e
73 of the UN Charter. The United Kingdc_nm refused to give “people c:.:
definition.” In the practice of the United ngdoms all the mhab{tan;s[ ;])
its ‘dependent territories” were defined as ‘peoples’ for Fhe purfoae Of thz
ught to self-determination irrespective of the developing degree o

"- It has been disputed whether the right to self-determination is a political program applied to the
i i ight applic: i les.
colonial people or is a legal right applicable to all peop L 3 .

8 One hﬂ.sI;: di:alingltish h-:lwe:n the people within and the people beyond the cnlnnth‘nllcnrll—!.:ixlt.
since the applicability of the right to self-determination has been developed from colonial to
non-colonial territory. _ - . o

" The Legal Adviser, Sir Ian Sinclair, in replying to the Lamtcd. K:Tncﬁu;? g:-rfitﬂ L}.:S];L:I
Commonwealth Office as to what is meant by “peoples’, commented, in UKMIL, 3
al pp 400401

This is a very difficult question, Mr Chairman. | Ila\"e 1:1 say of LULl]'NE 1.!1-.1: EE:;&;;; ';z
internationally accepted definition of the term ‘peoples’. What one m._ed? t}{::':lmjin e e
circumstances of each particular case in which the principle may be invoked. n]: ".i-]- e
considerations to which we for our part attach importance in co_nm.de‘nng. Tarewmmn.
principle of self-determination is applicable, is wh_ether_the lpeuple ina p.an_ui o ci.\-i'j
constitute a settled and self-sustaining community with its own m.sutu}:::a_ :1 s
administration built up over many years. That seems to us a l.cmd of er;!lc h;:li* m:
definition of what we believe the concept to mean. But | must clont_eT:‘ that t mr.uwn
necessarily an internationally accepted definition. I have simply given you «
working definition or rule of thumb.
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—

Surprisingly, no reason was given by the Special Committee as to why
Hong Kong could not qualify as a Non-Self-Governing Territory of ﬂm

colonial type. The entitlement to self-determination of

non-self-governing territories not of the colonial type was left uncleay
The removal of a territory from the “list of colonial territories’ could not

mean that the people in question had no chance anymore to be entitled to

the _Iight to self-determination. For example, New Caledonia, an island
territory of Melanesian Pacific under French colonial rule since 1853

was removed from the list unilaterally by France in 1947 and wag

recorded again on the list in 1986.' In the interval, although France dig
not submit reports under Article 73(e), the ‘status’ of New Caledonia asa
Non-Self-Governing Territory remained unchanged. In this regard
removal from the list should not be given any effect on the application 01:‘
the right to self-determination of the people in New Caledonia. Indeed,
the_ General Assembly has never considered and accepted the unilateral
action of a State.!” The General Assembly’s denial of the competence of
the _administering powers to determine the Non-Self-Governing
Territories was confirmed by a General Assembly Resolution adopted in
1986, which stated:

In the absence of a decision by the General Assembly itself that a
Non-SeIf—Gnveming Territory has attained a full measure of self-government
in terms of Chapter XI of the Charter, the administering power concerned
should continue to transmit information under Article 73(e) of the Charter
with respect to that Territory.20

c)  The Competence to Determine the Status of the
Non-Self-Governing Territories

In the early years of the UN, the United Kingdom frequently declared
that the UN was not competent to determine the terfitories to which
Article 73(e) applied.?' In September 1948, in a disci&8idn in the Special
Cc_}mmittee on Information Transmitted under Article 73(e), the United
Kingdom representative denied the competence of the General Assembly
to determine the non-self-governing territory for the purpose of Article

"ﬂ'n:. French government addressed, in 1947, a letter to the Secretary-General of the United

Nations requiring withdrawal of New Caledonia from the list of non-seli-governing territories

on the argument that Constitutional development made it no longer appropriate to treat them as

non-self-governing territories; see Robert McCorquodale, ‘Negotiating Sovereignty: The

Practice of the United Kingdom in regard to the Right to Se]f-detcrmingt'mn'. BYIL Vol 66

(1995) at pp 291-292.

¥ One may argue that the right to self-determination of a people cannot be determined by other
people like the Administering Powers or the General Assembly of the UN. This assumption is
partly correct, since at least the question of who the ‘people” are and where the “territory’ is
should be answered first for the purpose of abolition of colonialism. Thus, the core of the
problem might be who was competent in determining non-self-governing lerritories.

*  GA Res41/13 of 31 October 1986.

Non-Self-Governing Territories: Summaries of Transmitted to cretary- E i

1946 (NY, UN, 1947) at pp 132-137. i e
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‘73(e).2 Other administering powers were in favour of the UK's view.?

ite the opposition from administering powers, the General Assembly

- gemanded more political information rather than the technical one which
was actually transmitted and confirmed its competence relating to Article
73(e) in General Assembly Resolution 334.2¢ A Special Committee was

set up ‘to examine the factors which should be taken into account in
deciding whether any territory is or is not a territory whose people have
ot yet attained a full measure of self-government’. The British

entative challenged the legal status of the Special Committee and
=fejected its ‘supervision’.? In the British view the obligations imposed by

The British Representative argued, ‘in view of my Government, the determination of such
territories for the purpose of Article 73(e) lay exclusively with each metropolitan Power in the
light of its Constitational relationships with the territories for whose international relations it
was responsible. Any suggestion that the General Assembly should define the territories within
the scopg-Article 73(e) would involve a decision on Constitutional relationship within the
domestiC\jurisdiction of the metropolitan Power concerned’: cited in Non-Self-Governing
Territonies: Summaries of Transmitted to the Secretary-General during 1946 (NY, UN. 1947) at
po 132-137. However, in a report dated 13 October 1946 to the General Assembly, the
Secretary-General contested:

The transmission of such information cannot be regarded as a mere formality. Its purpose
and value depends on the contribution which can be made through it to an understanding
and to the implementation of the principle. It should serve to the advantage of the peoples
of Non-Self-Governing Territories, of the States responsible for their development and of
the world community as a whole. (Non-Self-Governing Territories: Summaries of
Transmitted to Secretary-General during 1946 (NY, UN, 1947) at pp 144-145.)

#  The French delegate announced that, ‘Chapter X1 was a declaration involving an obligation but
not providing for a medium of implementation. The only definite obligation imposed by the
Charter was the transmission of specified information and it was silent as to what to be done
with such information’. (GAOR, Ist Sess, Pt 2, 4th Cttee, Pt 3. at p 27.). The Philippine
representative, in favour of the capacity of the General Assembly in Article 73(e), expressed his
view that:

A course of action which was not expressly prohibited was deemed to be permitied if it was
consistent with the objective in view. The obligation to promote the well-being and
advancement of non-self-governing peoples and the duty to transmit information to the
Secretary-General had an organic connexion. [t would be absurd to require the submission
of information on dependent territories unless such information could be utilized for the
promotion of the well-being and advancement of their inhabitants. It had been argued that
there was a lacuna in Chapter X1. However, that unworthy attitude could be remedied by a
reasonable interpretation, in keeping with the principle that any restrictive construction of
an international agreement which would nullify or circumvent its manifest purpose should
be rejected’ (GAOR, Ist Sess, Pt 2, 4th Cutee, Pt 3. at pp 34-53).

¥ General Assembly Resolutions 144(11), 551(VI), and 930 (X). Resolution 334 (IV) clearly
states the responsibility of the Organisation: * to express its opinion on the principles which
have guided or which may in future guide the Members concerned in enumerating the
territories for which the obligation exists to transmit information under Article 73(e) of the
Charter’.

In the tenth session (1955) of the General Assembly, Britain questioned the legality of the
Assembly’s action in setting up the Special Committee: *Nothing in the Charter allows the
Organisation to exercise any ‘supervision’ or ‘control’ of the administration of
non-self-governing territories (other than trust territories). Therefore, Administering
Authorities are in no way accountable to the United Nations for such administration, and that to
make recommendations thereon constitutes ‘intervention’ in matter which is essentially with
their domestic jurisdiction according Article 2(7)". (GAOR, 10th Sess, Suppl No19, Resolution
93 (X))

B

55




Autonomy and Protection of Fundamental Rights in the
Hong Kong Special Administrative Region

groups of comparable dimensions, not one where there is a majority ap
(one or more) identifiable minority groups’. He added that ‘a se Nt
condition is that the national or ethnic group be recog
constitutionally, having a distinct legal status within the constitutio
framework, e.g., the republic of the USSR’ This suggestion may ng
solve the problem since self-determination is generally accepted as g
positive international norm while this suggestion is very dependent up
the level of constitutional law. The controversy with regard to a people of
a multinational State is still open. 1

Nevertheless, it raises the question as to whether the Hong Ka
population can be regarded as one of the ‘peoples’ in the multinati
State of the People’s Republic of China. The terms ‘peoples’ and
‘nationalities” have the same meaning in Chinese constitutional law.
Moreover, in the Chinese language, there is no strict distinction betweeq
the terms “people’. ‘nation” and ‘ethnic group’. All of these terms refer 0

‘Minzu® ( [&ji% ), a population in an ethnic sense. Chinese constitutio
doctrine only recognises ‘the nations as a whole’ which constitute
State as the holder of the right to self-determination. A nation alone does
not have the right to self-determination. There is no legal differe
between ‘people” and *nation” in the Chinese Constitution. The preamble
of the 1984 Constitution states (emphasis added): '

The people of all nationalities in China have jointly created a splendid culture
and have a glorious revolutionary tradition ... the Chinese people of
nationalities led by the Communist Party of China with Chairman
Zedong ... Both the victory of China’s new-democratic revolution.ind the
successes of its socialist cause have been achieved by the Chinesé\paople of
all nationalities under the leadership of the Communist Party of:China ... the
Chinese people of all nationalities will continue to adhers-{§~the people’s
democratic dictatorship and follow the socialist road, \.\ The People’s
Republic of China is a unitary multi-national state ity up jointly by the
people of all its nationalities. Socialist relations of egiality, unity and mutual
assistance have been established among them “ind will continue to be
strengthened. In the struggle to safeguard the unity of the nationalities, it i§
necessary to combat big-nation chauvinism, mainly Han chauvinism, and alsa’
necessary to combat local-national chauvinism.

Article 4 of the PRC Constitution states (emphasis added): ‘All
nationalities in the People’s Republic of China are equal’. Obviously, the
meaning of ‘people’ in the Chinese Constitution is only relevant to &
‘nation’. A population of a distinct community like Hong Kong does not.
fit under this conception. The PRC is a multinational unified State
established by and based on an ethnic rather than a territorial approach.
Nations in China do not have their own territorial boundary. The majority’
of the population of Hong Kong are Han Chinese. Hong Kong is neitherd

* Antonio Cassese, “The Self-Determination of Peoples’, in L. Henkin (ed), The International er
of Rights (New York: Columbia University Press, 1981) at p 95,
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" nor a distinct nation different from the Han Chinese. Thus, the
ation of Hong Kong are neither a people of a homogenous national

_ -nDl' that of a multinational State in an ethnic sense.

M|NORITIES

- ority groups may belong to the fourth category of people, but there is
anonical definition of “group’, ‘community’ or ‘minority’. In general,

:grDUPS as such may be seen as ‘areas of common life, determined in a

@onumeous way rather than by voluntary decision’."!
The issue of a minority’s claim to self-determination could be

arguable. In respect of the general principles of international law, the

ethnic minority living on a delimited territory, possessing _d_istincl
i},']_i_giuus, racial, linguistic, or other cultural attributes and desiring to
Sreserve its special characteristics may be entitled to the right to
self-determination,®? but the right of self-determination does not include a

ral right"of groups to secede from the States of which they form a
part.? in_respect of the ICCPR, a national group could be regarded as a
:.{.,klt. if this national group is constitutionally recognised as a

~eowponent part of a multinational State. On the contrary, the minorities

as such, according to the majority view, do not have a right to
self-determination according to Article 1 of the ICCPR. This is because a
right to secession is not recognised. It has been argued that Article I of
the ICCPR and the ICESCR do not encompass a collective right of
minorities. Minority rights are separately protected in Article 27 of the
ICCPR, which provides that persons belonging to ethnic, religious, or
linguistic minorities shall not be denied the right to enjoy their culture,
practice their religion, or use their language. One has to note that the
distinction between ‘minority rights’ and the right of ‘peoples’ to
self-determination is that the rights provided in Article 27 of the ICCPR
are possibly not group rights but ‘individual rights’ of persons belonging
to the respective minority,** because the minority group itself does not
have, but rather the ‘member of the minority’, the personality of law. It
has been suggested that the protection of a collective minority identity
could only be achieved through the exercise of the individual rights of its

# UN Doc No E/CN4/Sub2/85, Definition and Classification of Minorities, at para 18.

% Definition found in the Greco-Bulgarian Communalities Case, PCI1, 1930, Series B, No 17, at
P 21. Cited by Karl Doehring, ‘Das Selbsthestimmungsrecht der Valker’, in B Simma and H
Mosler (eds), Charta der Vereinten Nationen: Kommentar (Miinchen: CH Beck, 1991) at p 64.

®  The right of secession is not recognised by international law. However, it may be legitimated, if
the ethnic group or minority are seriously discriminated against by the sovereign power. It then
becomes evidence of a brutal violation of fundamental rights. Such violations normally appear
in brutal form and measures, e.g. killing or unlimited imprisonment without legal protection,
destroying family relations, expropriation without any regard for the necessities of life, special
prohibitions against following religious professions or using one’s own language; see Karl
Doehring, ‘Das Selbstbestimmungsrecht der Vislker’, in B Simma and H Mosler (eds), Charra
der Vereinten Nationen: Kommentar (Miinchen: CH Beck, 1991) at p 66.

*  Rainer Hofmann, ‘Minority Rights: Individual or Group Rights?’, German Yearbook of
International Law, Vol 40 (1997) at pp 356-382.
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principle of territorial integrity is confirmed by the UN' and ig
repeatedly stressed in UN practice. Article 6 of the Declaration on the
Granting of Independence to Colonial Countries and Peoples restricts the
applicability of the right to self-determination (emphasis added):

any attempt aimed at the partial or total disruption of the national unity and
the territorial integrity of a country is incompatible with the purpose and
principles of the Charter of the United Nations.

The Declaration on Principles of International Law concerning Friendly
Relations, in addition, upholds the principle of territorial integrity in
paragraph 7, which states:

Nothing in the foregoing paragraphs shall be construed as authorizing or
encouraging any action which would dismember or impair, totally or in part,
the territorial integrity or political unity of sovereign and independent States
conducting themselves in compliance with the principle of equal rights and
self-determination of peoples as described above and thus possessed of a
government representing the whole people belonging to the territory without
distinction as to race, creed or colour.

According to Gros Espiell, ‘where the territorial integrity of the State is
involved the right to self-determination does not in principle apply’."%
The right of secession is not only unrecognised, it is rejected by the
majority of writers. However, it has been argued that the right of
secession would possibly be justified if the people concerned were
exposed to extremely brutal discrimination, such as death or unlimitéd
imprisonment without legal protection, destroying family relaticns,
prohibition of using one’s own language and prevention of religion by
brutal methods.!*” The exercise of external self-determination”of the
people of Hong Kong, when linked to independence, may\ cotisequently
constitute a partial disruption of the national unity cof.'China. It is
recognised that territorial integrity is paramount wieie the right to
self-determination is being applied.'*

Gros Espiell, in his report submitted to the Sub-commission on
Prevention of Discrimination and Protection of Minorities at its 31st
session, tried to clarify the problem as follows:

1% The territorial integrity and political independence of States have been expressly protected by
para 4 of Article 2 of the UN Charter: *All Members shall refrain in their international relations
from the threat or use of force against the territorial integrity or political independence of any
state, or in any other manner inconsistent with the Purposes of the United Nations’.

36 Héctor Gros Espiell, The Right to Self-determination: Implementation of United Nations
Resolutions (Special Rapporteur of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities), (New York: United Nations, 1980) at p 13, para 89.

15 Doehring, ‘Das Selbstbestimmungsrecht der Vilker', in B Simma and H Mosler (eds), Charfa
der Vereinten Nationen: Kommentar (Miinchen: CH Beck, 1991) pp 15-32, p 25.

13 See Héctor Gros Espiell, The Right to Self-determination: Implementation of United Nations
Resolutions (Special Rapporteur of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities), (New York: United Nations, 1980) at p 13, para 89.
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The right of peoples to self-determination, as it emerges from the United
Nations system, exists for peoples under colonial and alien domination, that is
to say, who are not living under the legal form of State. The right to secession
from an existing State member of the United Nations does not exist as such in
the instruments or in the practice followed by the organization, since to seek
to invoke it in order to disrupt the national unity and the territorial integrity of
a State would be a misapplication of the principle of self-determination
contrary to the purposes of the United Nations Charter.

He added further:

However, to avoid any misunderstanding ... it is necessary to specify that if
the national unity claimed and the territorial integrity invoked are merely
legal fictions which cloak real colonial and alien domination, resulting from
actual disregard of the principle of self-determination, the subject people or
peoples are entitled to exercise, with all the consequences thereof, their right
to self-determination.

In the histosy of struggles for self-determination, an absolute priority has
been ciatmed for that right, but this occurred only in the colonial
sitiation. We may say that self-determination has the character of an
abgelute right only in respect of the colonial territories.'*® The ethnic
group or minority in an existing independent state, where the right of
secession is not recognised, has only the internal right of
self-determination and enjoys protection against discrimination.'*?

b) Territorial Division

The question of the paramount nature of the right to self-determination
has played a varying role in the practice of the United Kingdom relating
to its non-self-governing or colonial territories. For example, in Gibraltar
in 1967,'4! the General Assembly rejected the right to self-determination
of the people of Gibraltar and was in favour of supporting the territorial
integrity of Spain by the adoption of a resolution which declared the
invalidity of the referendum held in Gibraltar: ‘Any colonial situation
which partially or completely destroys the national unity or territorial
integrity of a country is incompatible with the purpose and principles of
the Charter of the United Nations, and specifically with paragraph 6 of
General Assembly Resolution 1514 (XV)'.'#2 The resolution implied that
the exercise of the right to self-determination by the people of Gibraltar

1 See James Crawford, ‘The Rights of Peoples: Some Conclusions' in James Crawford (ed), The

Rights of Peoples, (Oxford: Clarendon Press, 1988) at pp 159-175.

Cf Christiane Simmler, ‘Selbstbestimmungsrecht der Vilker contra wti possideris?,

Verfassung und Recht in Ubersee (VRU) 32 (1999) at p 226.

M See Robert McCorquodale, ‘Negotiating Sovereignty: The Practice of the United Kingdom in
regard to the Right to Self-determination’, BYIL Vol 66 (1995) at pp 283-331.

"1 Resolution 2353 (XXII), GAOR, 22nd Sess, Supp No 16, at p 53. UN Doc A/6716 (1967).
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Whether the Hong Kong SAR has gained the status of autonomy ill:

Chinese constitutional law is a domestic law question.
Consequently, the fundamental rights and freedoms of the inhabitang

of the Hong Kong SAR agreed in the Sino-British Joint Declaration could
only exist truly and fully when self-determination also exists. The right of

people to self-determination is a continuing right, the legal effect of the
exercise of this right will not be once and for all. Instead of ‘shall have’,
the human rights Covenants use ‘all peoples have'. Hence, once the
people of Hong Kong are entitled to the right, the right exists continually,
The people of Hong Kong did not exercise their right (o
self-determination to determine the establishment of the Special
Administrative Region. In fact, during the drafting of the Hong Kong
Basic Law, the legal status of the Special Administrative Region was
ambiguous for most of Hong Kong's population. The establishment of the
government of the Hong Kong SAR without the right to
self-determination of the people of Hong Kong does not seem to have a
legitimate basis from a democratic point of view.

It is beyond doubt that the existence of self-determination is the
essence for the protection of the autonomy of the Hong Kong SAR. This
is particularly related to the protection of the human rights of the region.
However, returning to the question of the invalidity of the Sino-British
Joint Declaration, one will note that all of the considerations mentioned
above are dealing with the issue of the entitlement of, the existence of
self-determination rather than the violation of the peremptory nature ot
self-determination. The right to self-determination of the people of Hong
Kong still exists even if the population of Hong Kong did not directly
participate in the negotiation. Here it deals with the measuré-br the
method of implementing the right to self-determination. Intern&tional law
does not require an absolute method, but only a democratic\measure, to
realise self-determination. Whether the method of iniplementation is
democratic or not seems not to be a rule of jus cogelis>On that ground,
the essence is how and to what degree the contents.of the Sino-British
Joint Declaration violate the peremptory nature of the right to
self-determination with a radical contradiction to the rules of Jus cogens.

In the Declaration, Hong Kong has been granted a higher degree of
autonomy, including political, economic and cultural autonomy. The
autonomy arrangements in the Declaration protect Hong Kong against
intervention by China in local administrative affairs. It could be regarded
as a means of protecting the existence of the local economy, the
preservation of local identity and the freedom of development. All of
these seem to be part of the notion of self-determination.?® The
Sino-British  Joint Declaration potentially has restricted the

¥ Otto Kimminich, ‘Rechischarakter und Inhalt des Selbstbestimmungsrechts’, in Dieter
Blumenwitz and Boris Meissner (eds), Das Selbstbestimmungsrecht der Vilker und die
Deutsche Frage (Koln, Verlag Wissenschaft und Politik, 1984) pp 3746, at pp 42-43.
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i'mplcmemation of self-determination in a democratic aspect, but

svidual human rights are basically protccte_d i_n the Dec]_aration. The
tents of internal self—detenninatiop are p]_-mcma]ly realised through
the autonomy arrangement in this mte;natmnal _agreement. But the
qutonomy arrangement in the Declaration is not a right to autonomy or a
oht to self-determination, since the guarantee to this autonomy
arrangement is limited to 50 years. It is unclear wheﬂ}er such autonomy
will be retained afterwards. In this regard, the time limitation has violated
the right to self-determination. The people of Hong Kong have the right
to choose the political status of Hong Kong under the principle of
territorial integrity within or after 50 years.

6) Tre Neconamons ano Consuitations Recarbing The Future oF Hong
Kong

6.1) The Aim of the Negotiation

The expity of the lease of the New Territories 'in 1997 was the main
reason tor the British government to seek a solution f?r_ the contmuaou‘on
of british Administration after 1997. After several visits of the British
oeme Minister to Peking, the British government realised that any form
of continuation of the British administration _after 1997 would not _he
accepted by the Chinese government. The British government Lhen'tned
to find effective measures to ensure the lasting stablht]!i a_nd prosperity of
Hong Kong.*> Apparently, the real aim of the negotiation was not the
implementation of self-determination of the people of Hong Kong but the
interest of both governments to seek an alterative soluﬂqn, with wh_lch
they were satisfied. A joint statement was issued following a meeting
between the British Prime Minister and the Chinese State Chairman
Deng Xiaoping on 24 September 1982:

Today the leaders of both countries held far-reaching talks in a frif:n-:ll_}r
atmosphere on the future of Hong Kong. Both leaders made clear their
respective positions on the subject. They agreed to enter talksAUmlJu‘gh
diplomatic channels following the visit with the common aim of maintaining
the stability and prosperity of Hong Kong.*®

6.2) Channels of Expression of Public Opinion

During the negotiation period, the people of Hong Kung Were anxious to
know what was being negotiated regarding their future. The Unofﬁmal
Members of the Executive Councils and Legislative Councils provided
advice to the Governor and to British Prime Ministers on the cours:s_of
the negotiations and on the attitude of the people of Hong Kong. British

M. The UK White Paper, A Draft Agreement on the Future of Hong Kong, Cmnd 9352 (HMSO,
London, 1984), Introduction, at para 10.

#  The UK White Paper, A Draft Agreement on the Future of Hong Kong, Cmnd 9352 (HMSO,
London, 1984), Introduction, at para 8 (emphasis added).
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3 Tier  <hall be maintained (Articles 11 and IV). The Tibetan troops, in
- dance with Article VIII of the Agreement, shall be gradually
sanised into the People’s Liberation Army and shall become a part of
fencc force of the PRC. The most significant d-ii’fer_cnce to the
onomy of the Hong Kong SAR is that foreign affairs in Tibet shall be
dled only by Peking (Article XIV).>
_ For legal and historical reasons, the Chinese government regard§ Tibet
s an autonomous region that constitutes an insePa:*a!JEe part of China. In
other words, Tibet becomes now a province of China.*™ Recently, the
Chinese government issued a White Paper published in May 20‘04. which
; reiterated that Tibet is a ‘regional ethnic autonomy’ ¥ In the view of the
Chinese government, the regional ethnic autonomy and the organs of
gelf-government are established ‘under the umﬁf:{_l le:a!ders_hlp of the
'j-.gmte* and ‘in areas where various ethnic minorities live in compact
communities, so that the people of ethnic minorities are their own
i  masters exércising the right of self-government to administer local affairs
" and theinteinal affairs of their own ethnic groups’.?! One has tonote that
' the term~right of self-government’ here is not recognised by the Chinese
gcvernment as equal to the universal right of self-determination.?®? It has

3.1) The Nature of Autonomy

The autonomous status of Tibet was established by an agreement betwegp
the government of Tibet and the Central People’s government on 23 May
1951: the Agreement of the Central People’s government and the locg]
government of Tibet on Measures for the Peaceful Liberation of Tik
(17-Article Agreement). The agreement was signed between Tibet (Tik
Autonomous Region) and China, not between China and a third State
in the case of the Sino-British Joint Declaration. The problem is that it
difficult to define the legal status of Tibet at the time the treaty wag
concluded.2 R
In accordance with Article III of the 17-Article Agreement, the Tibetan
people have the right to exercise national regional autonomy. It states;
‘According to the ethnic policy in the common program of the CPPCC 2171
under the unified leadership of the Central People’s Government, the
Tibetan people shall have the right to exercise regional ethnic autonomy’,

It states further that the status quo in the Tibetan regional government

structure as well as in the inherent position and authority of the Dalai'f:

7

Before Tibet became a *national regional autonomy’ of the PRC, the international legal status

of Tibet was unclear. In 1720, the Manchu Emperor of China defeated a Dzungarian invasion
of Tibet and rescued the Dalai Lama from personal captivity, and concluded an agreement with

the Dalai Lama recognising that Tibet was a vassal (or feudatory) of the Manchu Empefor.
From the legal point of view, the Sino-Tibetan relationship, namely the suzerainvasss
relationship in form of a superior and inferior state, is indefinable in internatipial) law.

Meanwhile, Great Britain was seeking trading relationships with Tibet and India, apg\had three

times recognised Chinese sovereignty over Tibet by negotiation with the Chinefe-government

on the questions relating to Tibet (in the Chefoo Convention of 13 Septembery1876; in the

Peking convention of 24 July 1886 and in the Calcutta Convention of 7 March 1890).

However, the Tibetans refused to implement these agreements. Bsitain realised China's

ineffective control over Tibet and forced Tibet, by concluding an agreament in 1904, to agree

to the 1890 convention and the 1893 Trade Regulations. Aftérwards, in the Convention

between Great Britain and Russia on 31 August 31 1907, the British government announced
that it would not enter into negotiations with Tibet ‘except through the intermediary of the
Chinese Government’. The Ch’ing dynasty, however, never waived any sovereign right in
Tibet. In 1911, when the Ch’ing dynasty collapsed, Tibet emerged as a de facto independent
State. That independence was not recognised by China, nor was it formally and unambiguously
acknowledged by Britain, India or any other State. The revolution in China banished the
Manchu Emperors from Peking and established a new republic. The new republic government
issued a proclamation declaring that Tibet, Mongolia and Sinkiang were henceforth to be
regarded as being on an equal footing with the provinces of China and as integral parts of the
Republic. After the People’s Republic of China was established, in 1950, the government of the
PRC ordered the invasion of Tibet and took control over the country. On 23 May 1951, an
agreement was signed between Tibet and the government of the PRC in which the autonomous
status of Tibet was granted. See Tieh-Tseng Li, “The Legal Position of Tibet’, AJIL, Vol 50,
No 2 (April 1956) at pp 394-404. See also Charles Henry Alexandrowicz-Alexander, “The
Legal Position of Tibet", AJIL, Vol 48, No 2 (April 1954) at pp 265-274; AD Hughes, “Tibet',
EPIL (Vol IV) at pp 858-860; Official Documents: ‘Convention between the Governments of
the Great Britain and Tibet, signed 7 September 1904' AJIL, (1907) at pp 80-83; Allen
Carlson, Beijing's Tibet Policy: Securing Sovereignty and Legitimacy (Washington, East-West
Center Washington, 2004); Karl Josef Parisch, ‘New Findings on the Right of
Self-Determination for Tibet?', GYIL, Vol 36 (1993) at pp 525-529.

“7  The Common Program of the Chinese People’s Paolitical Consultative Conference (CPPCC).
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‘o be understood as the local regional government within China under the
leadership of the central authority, but one that possesses some degree of
administrative power. This situation is similar to the status of the Hong
Kong SAR in the context of Chinese national law. The difference is that
the autonomy of the Hong Kong SAR is established by an 1nlerqallnnal
treaty together with the autonomy statute — the Hong Kong Basic Law.
Tibet's autonomy is also arguably based on an international treaty, but
primarily this autonomous power is bestowed by the Constitution, with a
view to protecting the national minority in Tibet.

The purpose of autonomy in Tibet differs from that of Hong Kong in
that the former relates to an ethnic conflict in order to prevent any group
discrimination, while the latter only has a territorial basis for the purpose
of respecting the success of the practiced capitalism in Hong Kong and
shielding it from the influence of socialism. It is intended to create an
environment under which the socialist market-oriented economy 1n
Mainland China and the capitalist market economy in Hong Kong may
coexist.

SeeTieh-Tseng Li, “The Legal Position of Tibet", AJIL, Vol 50, No 2 (April 1956) at p 403.

Charles Henry Alexandrowicz-Alexander, “The Legal Position of Tibet’, AJIL, Vol 48 No 2

{April 1954) at p 273; Karl Josef Partsch, *New Findings on the Right of Self-Determination

for Tibet?', GYIL, Vol 36 (1993) at p 526. .

M The White Paper does not directly address the Tibetan government-in exile led by their
spiritual leader, Dalai Lama, but it has called for further dialogue on the basis of autonomy
within the framework of territorial integrity. See Lionel Kesenne, ‘Chinese White Paper
Rejects Dialogue with Tibet', EurAsia Bulletin, Vol 8, Nos 3&4 March-April (2004). :

# White Paper, Regional Ethnic Autonomy in Tibet, (Information Office of the State Council of
the People’s Republic of China, May 2004, Beijing). p

M Of Gerald Schmitz, Tiber und das Selbstbestimmungsrecht der Vélker (Berlin: Walter de

Gruyter, 1998) at pp 67-68.
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the Chinese government believes that ‘it is necessary to compag
big-nation chauvinism, mainly “Han™ chauvinism, and to combat |q
national chauvinism’ by promoting the common prosperity of al] ¢
nationalities. Notwithstanding the fact that the interest of the minorj
nationalities is protected under the Constitution, an express stipulation ¢
a constitutional ‘right to autonomy’ or of the right to self-governmeny
cannot be found. The autonomy arrangement concerning minority
nationalities appears to be a means to achieve certain administragjye.
purposes. It is unlikely that granting them executive and regulatory ang

' some limited or specified legislative competences is a collective right that
establishes a  higher degree of constitutional protection of
self-government. The ‘autonomous areas’ are designated principally to
solve the possible ethnic conflict between Han and minority nationalities,
Autonomy is applied exceptionally to the Hong Kong SAR based op
‘State necessity’.33? In light of general autonomy arrangements enshrinegd
in the Constitution, the ‘Special Administrative Region’ seems merely to
be a regional, administrative and political autonomy and not to be a
constituent entity having a collective, constitutional right.

ii)  ‘One Country, Two Systems’

a)  The Meaning of ‘One Country, Two Systems’

1) Denc XinornG’s Ioea

The PRC Constitution does not define the legal meaning of the-term
‘viguo liangzhi —HEMH * (‘One Country, Two Systems’)sA legal
analysis appears to be very difficult since none of the provisions of the
PRC Constitution mentions the term. In governmental documents, the
term is often employed together with the word Jangzhen ST (‘policy”).
The term “yiguo liangzhi Jangzhen — [ i 774t *ehe policy of ‘One
Country, Two Systems’) appears frequently in Chinese literature. Chinese
scholars are of the view that the term ‘One Country, Two Systems® is a
basic policy of the Chinese government and the Chinese Communist
Party towards the reunification of China with an aim to solve the
problems arising from Hong Kong, Macau and Taiwan 35 It is frequently
announced by the government of the PRC as a pattern to solve the
so-called ‘Taiwan Question’ (taiwan wenti 5% [6] B 4 or the ‘One

2 Anicle 31 of the PRC Constitution (1982).
* Xiao Weiyun 5557 , Figuo Liangzhi Yu Xianggang Tebie X ingzhengqu Jibenfu — &M %5
il AT R K S e {Hong Kong: Xianggang Wenhua Jiaoyu Chubanshe il 3 {L##
| u‘ﬁﬁ?i.lg’gﬁ}alpp]—z.
‘ * The preamble of the PRC Constitution (1982) states: “Taiwan is part of the sacred territory of
the People’s Republic of China; it is the inviolable duty of all Chinese people, including our
compariots in Taiwan, to accomplish the great task of reunifying the motherland’,

T T
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2 Problem’ (yige zhongguo wenti — > [ [a] 1 )3 A?C(?ﬁg‘;g
Xiao-Ping. ‘One Country, Two Systc_ms_ means.tl}at wi gru
g| 's Republic of China, the Mainland with its one billion pm?r :
pt:jn the socialist system, while Hong Km_lg. Macau and Taiwan
ue under the capitalist system’.?56 He explained:

er reunification of the motherland, the Communis_t Party !am:l th;:
e mintang will supervise each other, cooperate and coexist _for'a ong :
- me. As a special administrative region, Taiwan may maintain a sys erg
:;;f‘f::rcm- from that on the mainland, so that the two will corgla]:l)'}fyme::[ :;nm
i ification i ity ¢
. Only if reunification is truly based on can ¢
o ic. Tx rt the reunification
rous and dynamic. To suppo! _
e T g dition that the country is
love the country. On condition ) i
e be solved through consultation. It is
ified, all problems can sooner or later solved throt (
::::n;incere lfope that the people of all nanunalétll;ajs in Tm&?éisois?dﬂ'::;
10ts | d the nese na
triots in Hong Kong and Maca_u and the Chi . _
Cgrfggg tagether with the people of various nationalities on the m.:imlar_ld, will
:onﬁn.;é 10 offer suggestions, so as to contribute to peaceful reunification.

In_the_National People’s Congress held in January 19?-9:51the t(i:;nn;s;
cwvernment issued a ‘Message to Compatriots in Taiwan 2 sta gld o
= ’urrent situation and the opinions of the people of Taiwan wou ;
e ted and that a suitable and reasonable solution should be adopte
zspa):cm protect the people of Taiwan from‘beinhg dis:::;anutlaeg:grzfc‘gé:
of reunification.’® One has to pay attention here ; =

tems’, as frequently emphasised by Chinese scho ars
E:?c:l i?ﬁyéizt?dii: not mean tigt there are two different systeln_lns \.:I}:Il:al-;
exist correspondingly in one country. It is meant that under the ¢

%5 The Chinese government insists that the term ‘One China® re‘f::rs unl;a m “.IEBE ;’eccp:ji:
Republic of China’, while the Taiwanese government argues Iha}oﬂn;a:c(l:]ym._u is e ﬂpfgldﬂi
ina’ in 1912, For the implication of the term ne China’, see
:gle%;:ﬁ;ﬂ::ry;?med by the Taiwanese government (the Republic ;fIC};Fa) ;; ]S‘::i‘ﬁ
i i — MR ", in Dalu Digu Sifa z
2: ‘Guanyu Yige Zhongguo de Han Yi 3% T —-F[H : Dl
Iz?l?a‘u Zhi Yinjfu Jc Bk i [E 7] 5 W # | 2 W 4% (Taiwan Taipei: Xingzhengyuan Dalu
iyuanhui BfZE 14 | 1998) at p 453. - '
£ E;e'y Xiag;:iﬁgﬁsﬁd;.k Pn L i l;:e thought of “One Cnunl{y. T'_wu Syste_m_s 1S-adm:]?:(§£$:
mo:'fgm to the world, it must be attributable to the E)mlgcfuc Mla:_tcnat::;:ﬁ fgm fat;ls' =
iali ism. Using the words of Mao Zedong, it is seeking : -
i?il:cll-[ ali::"!éz ﬂiﬁ:_;l of "Oragc Country, Two Systems” was not fc_inned m.c_nt!y.fbg r::}.f::
t several years, and mainly conceived subsequent to Third Sece&mc—n.u e 7
E‘-’ﬂ rl:lzn?;séungress of l:;l.ll' Party ... the Third Session of Ele:ucnlh Cumzl_:mst}_&;:sgrml
re(-:::;reﬁ Mao Zedong's line of seeking truth from facts, all §ta.rlm%vfmm n;stitl:.r. ::[:13 ]-[F::g
fa.cls and reality is to respect the reality of Hong Kong and Taiwan. ecs:ﬂggl x?wei-‘fun
Kong capitalism intact, that is to execute “one country, two systems”". 1t|33 in L{;w(Beij'ing'.
OﬂegComrm' Two Systems: an Account of the Drafting of r.l‘le .‘-Jl;afng A;' m;g r;;s;fv e Dené
i iversity P also Deng Xiao-Ping, Selec
University Press, 2001) at p 6. See 2 ao-Pi i 5
.l:’?::};fng Vol IT1 (1982-1992); Deng Xiao-Ping, “Yige Guojia L|a.ng:d1{?ng Ztn:; : lﬁ'-sfﬂﬁ
ikl B in Jibanfa de Dansheng 343 (€4 (Wenhui Chuba.ns_i'le i?l%rﬂj_ﬁdwuamgm ‘G'a.:;
31 The ‘Message to Compatriots in Taiwan’ is translated from the Chinese offici
i Tongbaoshu % & S H K45 . L
5 T;;Zﬂ;tnizﬁ Tongba:sﬁn e AR AT, Xinhua Yuebau it B4R . Vol 411 (Beijing JL3 |

January 1997)atp 11.
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Republic of China regarding Hong Kong have been elaborated by the Chinese
Government in the Sino-British Joint Declaration.

Article 31 of the PRC Constitution does not directly stipulate the
autonomy of the Special Administrative Regions. The systems, possibly
the autonomy, which will be established in these Regions, depend op
State policies when necessary. A constitutional entrenchment of the
autonomy of a Special Administrative Region does not exist. It raises,
thus, the question as to how the autonomy of the Special Administrative
Regions will be protected under the Constitution. One can infer that the
establishment of a Special Administrative Region in Article 31 of the
Constitution does not automatically mean a creation of autonomy; the
systems practiced in the Regions are not stipulated and it can vary, It
provides a useful basis on which flexible and unique political structureg
may be developed to respond to the complexity of the unification of
China. Such flexible stipulation is due to the fact that the Taiwan’s future
is still unclear. The purpose of Article 31 is to allow the existence of
another system. The Chinese government repeatedly declares that the
socialist system is the main system while others can exist to solve special
historical problems. Therefore, to the question of what system shall be
practiced in the Region is entirely determined by the subordinate law ‘in
the light of specific conditions’. This view is also supported by Article
62(13) of the PRC Constitution, which states that the NPC has the power
“to decide on the establishment of special administrative regions and the
systems to be instituted there’,

The establishment of the Special Administration Region and the
authorising of autonomy by the Constitution, in view of Article 31 of'the
PRC Constitution, are two different issues. The PRC Constitution
recognises a right of a national minority to have their self-goyeriient: it
does not say that the peoples of the Special Administrative: Regions are
also entitled to self-government. The autonomy of the natiohal minority
has already been recognised in the Constitution 422

One may conclude that the autonomy of the Special Administrative
Regions is not directly derived from the Constitution; it is an autonomy
arrangement made by the subordinated law under the Constitution 433

¥ See Articles 4, 113, 114, 115, 116, 117, and 121, Some Articles expressly make reference to a
‘right of autonomy”: Article 4 states that ‘Regional autonomy is practised in areas where people
of minority nationalities live in compact communities: in these areas organs of self-government
are established for the exercise of the right of autonomy’ (emphasis added). Article 89(11)
grants the State Council the power ‘to direct and administer affairs concerning the nationalities
and to safeguard the equal rights of minority nationalities and the right of autonomy of the
national autonomous areas’ (emphasis added). In addition, Article 115 provides (emphasis
added): *The organs of self-government of autonomous regions, prefectures and counties
exercise the functions and powers of local organs of state as specified in Section V of Chapter
Three of the Constitution. At the same time, they exercise the right of autonomy within the
limits of their authority as prescribed by the Constitution’.

¥ The Macau Basic Law, like the HKBL, is also a subordinate and ordinary law under the PRC
Constitution: Texto Para Recolha De Opinioes Do Projecto Da Lei Bisica De Regiao
Administrativa Especial De Macau Da Republica Popular Da China.

- These feat
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ures lead to the consequence that there are two kmdfs d?:
utonomies within the legal system of the PRC: the aut{tjrlzggy a::d e
# ini i i ted by an autonomy sta

ijal Administrative Region crea my
spgnomy of ethnic minorities granted by _the_ Constitution. The former
::ems to be more political rather than constitutional.

v) The Self-Government

The degree of regional autonomy general(l:y d-:;?endse ;r;l :;\.\;01111;1;3
transferred from the Central gov
R T exse islati judicial powers are the
i 2 tive and judicial p
ons.** The executive, legisla ;
:g:ﬂﬁcant yardsticks to measure the deg::ee of autonomy. Accortdlr;g ﬂig
Hagn'st Hannum,*? a full autonomous territory may possess most O

following features:#2

1) A loCally elected legislative body with some independent legislative
aahority; \ i md

2) Au locally selected chief executive with 1:esp0ns1b111ry fml 11::]-
administration and enforcement of state (national) as well as loc
laws; . -

3) An independent local judiciary with full responsibility for
interpreting local laws; and .

4) Areas of joint concern subject to power-sharing arrangements
between the autonomous and central governments.

Article 2 of the HKBL states that the Hong K?EghS?R is au;hor:j;zgrg
i i i i egree of au
the National People’s Congress to exercise a high ( ey
it enj i lative and independent judicia
that means that it enjoys executive, legis ! e
i i djudication. The purpose of granting au y
e istinguish this area from the rest of a
rtain area is commonly to distinguis s :
ESllgtee.alilrrl1 order to protect the autonomous status or exactly the right of

2 i “Institutions of Autonomy”, NTIR, Vol 55 (1986) pp 3I—4[EI1 atp 3L
- ;ﬂ?r}likm?ﬁ:fﬁR:ﬁﬂmg Self-determination’, Virginia Journal of Imernational Law, Vol 34
426 ‘R]eg gai::l::ﬁi:s Sq_ulei?mn of what is meant by ‘full autonomy’, Hal'li'.illl'lt'l t?:: ;:;; egew::[ 1:]1 :
degnilicn. However, the features suggested by Hannum may repres-e:o e
independence of an autonomous entity to tha:a State mncemeé._Tl}erc w;rem fi-e sy
criteria and patterns of autonomy in international law. 'l:he I]'lﬂ_]l.‘ll.'il}' e
‘autonemy’ is difficult to be defined. As Thomberry points out. “autonomy and ey
lacking a define shape’: see Thornberry, ‘lm_age of Au;unctn_ly_ ot
g;;aﬂz. Rights in International Instruments on the nghl-s of MlnTal:ues]r;:emaﬁonai. s
{ed), Autonomy: Applications and Implications (The Hague: !'{_lu-ufr-re‘l;L e
. i.:i'mg to Suksi, ‘autonomy’ “seems to be very elastic and capa SN
nt]ﬂs_- A:if: mf ocial and legal relationships’: see Markku Suksi (ed), Autonomy. Applica 4
; leilml!_ . ss (The Hague: Kluwer Law International, 1998) at p xi. Sohn, likewise, ho s
ks Im“mi of *autonomy’ is in the position between the concept of a n()!'l-sdflguvermng
th:u_ . c:n[:lc?:: independent State. Autonomy is short of independence, granting the %czzra [::;
ﬁgnit:hribﬂams of the territory to control its economic, sncml‘and cgltural aif;isuil:mmy .
refers 1o a certain degree of independence. See L‘B S.nhn. The ;;cep;gm]m vk
International Law and the Practice of the United Nations', ILR, Vol 15(2) ( p
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July 1997, will continue to apply to the Hong Kong Special Administrative
Region with effect from 1 July 1997,

The provisions of the International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural Rights a5
applied to Hong Kong shall remain in force beginning from 1 July 1997.

III. The Government of the People’s Republic of China has already carried
out separately the formalities required for the application of the treaties listeq
in the aforesaid Annexes, including all the related amendments, protocols,
reservations and declarations, to the Hong Kong Special Administrative
Region with effect from | July 1997.

IV. With respect to any other treaty not listed in the Annexes to this Note,
to which the People’s Republic of China is or will become a party, in the event
that it is decided to apply such treaty to the Hong Kong Special
Administrative Region. the Government of the People’s Republic of China
will carry out separately the formalities for such application. For the
avoidance of doubt, no separate formalities will need to be carried out by the
Government of the People’s Republic of China with respect to treaties which
fall within the category of foreign affairs or defence or which, owing to their
nature and provisions, must apply to the entire territory of a State.

The Government of the People’s Republic of China have the honour to
request Your Excellency kindly to place this Note and the Annexes to it
formally on record and bring it to the attention of the other'Members of the
United Nations and the Specialised Agencies of the United Nations. 4

There are many subjects listed in Annex II of the Notification, including
‘human rights’, ' but both human rights Covenants are excluded from the
list in Annex II of the Notification. Annex II of the Notification merely
indicates the status of such treaties, that is, they may remain in exiti¢nce
in Hong Kong after the transfer of sovereignty. It seems diffcult to
ascertain whether the PRC has consented to be a party ofithem. The
attitude of the Chinese government in relation to this catelory of treaties
has been expressly announced in the HKBL. Regardifiy the treaties to
which the PRC is not a party and which are not lititad to States, the
Hong Kong SAR may, in accordance with Article 152(2), using the name
‘Hong Kong, China’, become a member of them. The treaties which are
limited to States and to which the PRC is not a party but which have been
applied to Hong Kong because of it being British territory is the core of
the problem. The ICCPR falls within this category. In this category, the
PRC government is reluctant to accede to the treaties but offers assistance

" Letter of notification of treaties applicable to Hong Kong after 1 July 1997, deposited by the
government of the People’s Republic of China with the Secretary-General of the United
Nations on 20 June 1997 (emphasis added). See Multilateral Treaties Deposited with the
Secretary-General: Status as at 31 December 2003, Vol I, Pt 1, Chs I to XI (ST/LEG/SER.E/22)
(New York: United Nations Publication, 2004): historical information, n 2. at p v: reprinted
also in International Legal Materials, Vol 36 (Nov 1997) at pp 1675-1691.

They are: international crime, private international law, customs, marine pollution, science and
technology, civil aviation, merchant shipping, trade, health, intellectual property, conservation,
transport, telecommunications, human rights, international labour conventions, and
conventions establishing international organisations,
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:fm- the continued application of those treaties. Article 152(4) of the

HKBL states (emphasis added):

The Central People’s Government shall, where necessary, faciﬁmr:e r}!e
continued participation of the Hong Kong Special A{inrt{ttsrrqr:ve !_iegmn in
an appropriate capacity in those r'nfernan‘onaf organizations in which Hon‘g
Kong is a participant in one capacity or another, but of which the People’s
Republic of China is nor a member.

Article 153 (2) of the HKBL, in the same manner, states (emphasis
added):

International agreements to which the People’s Republic of China is not a
party but which are implemented in Hong Kong may continue to be
implemented in the Hong Kong Special Admlms_u'atwe Re:gmn. The Central
People’s Government shall, as necessary, authorize or assist rh.f: government
of the Region to make appropriate arrangements for the application to the
Region af other relevant international agreements.

The ¢amie formulation is found in Annex I, Chapter XI of the Joint
Deciazation. 6 o _
s far as the nature of ‘the notification of succession’ is conccmed, it
i understood that a successor State notifies the_e parties of a mult:]gleral
treaty that it considers itself a party thereto. Article 2(1)(g) ’nf the ‘v’wnng
Convention on Succession of States in respect of Treaties of 1978!
defines it as a notification, however phrased or named, made by a
successor State expressing its consent to be considered as bound by the
treaty. This principle, based on respect for t!.ie sovereign will of.the newly
independent States, is applied to the newly independent States in order to
give them the option to choose the treaties to which they wish to become
a party.'® It has become a rule of customary law that the newly
independent state is not bound to maintain in force, or to become a party

6 [t states (emphasis added):

International agreements to which the People’s Republic of Ch_ina is not a party but wh|f:h
are implemented in Hong Kong may remain implemented in the Hong Kong Sgecml
Administrative Region. The Central People's Government shall, as necessary, aulhons? or
assist the Hong Kong Special Administrative Region Qm'emrlnc.m o make appropriate
arrangements for the application to the Hong Kong Special Administrative Region of other
relevant international agreements. The Central People’s Government shall take the
necessary steps 1o ensure that the Hong Kong Special Adminis‘lrauve Region _shall continue
1o retain its status in an appropriate capacity in those international organisations of _wluch
the People’s Republic of China is a member and in which Hong Kong participates in one
capacity or another. The Central People’s Government slh:?.ll. where necessary, facﬂllate_lhe
continued participation of the Hong Kong Special Administrative Region in an appropriate
capacity in those international organisations in whicl_'l Hong _Kol:lg is a participant in one
capacity or another, but of which the People’s Republic of China is not a member.

7 The 1978 Vienna Convention on Succession of States in respect of Treaties entered into t‘or.ce
in December 1996 when the 15th State had become a party. Among the membelrs only Croatia,
Estonia. Slovenia, Slovakia, and Ukraine are European States. Due Lo the relative low nm‘nber
of ratifications of the Convention, the international judicial bodies, such as the International
Court of Justice, are referred to the Convention as a guiding instrument.

5 Aricles 17 and 18 of the VCSST, 1978.
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employment,'33 b) non-payment of tax,'* c) investigati

suspected of cqnducting business contrary 20 the pt%;;;gtilnﬁrae;algst :
persons under investigation for offences under the Prevention c;f B'
Ordinance.'* The reservation of Article 12 of the ICCPR was inv kn i
the Courts of t‘he Hong Kong SAR as a valid legal basis to pre\.fe0 -
peop!e v.{ho might have the right of abode in the Hong Kon SAm b
entering mto the Region (Abode C, ases). |3 -

6)  Arricte 13 oF e ICCPR

Article 13 requires that an alien lawfully j i
' y in the territory of a State he
\e\:{iﬁflﬁd llllerefrondi or;iy In pursuance of a decision rezghed in acc:.::r:-]c;l .
¢ law, and after being allowed to submit reaso inst il
expulsion and have his case reviewed by, and to be repreggn::fgdmfzit '
purpose before, t'he competent authority or persons designated by th
tI:{(;rIr:ge_tem atythonty. The UK reserved Article 13 not to apply to IJ-,lo
In so far as it confers a right of review of a decisi
alien and a right t o i efors the o
o ght to be represented for this purpose before the competep
This reservation is given domestic i i |
: : _ _ effect in Article 9 of the Bil] of
g;ghts Ordinance in wl.uch a right of review in respect of a deiisi:}llll -
port a person not having a right of abode in Hong Kong or a right to bg

represented for this purpose ity i
o g purpose before the competent authority is not

=
18

7)  Arncie 20 of The ICCPR

Egiﬁirﬂ?mlc.le‘ 20, l::ny ;Lropaganda for war and any advocacy of naijohal,
religious hatred constitute incitement to discrimination hastili

: : co crimination \hbsti
or violence shall be prohibited by law. The UK reserved théyivht m:ntll g
Introduce any further legislation and extended this resan'ati‘-;m to ir:sj

Scction 67 of the Employment Ordinance (Cap 57).
o Sectyon 77 nf_ the Inland Revenue Ordinance (Cap 112).
. Secqon 21 of the Travel Agents Ordinance (Cap 218).
. Ii{em:tmn I_? A of the Prevention of Bribery Ordinance (Cap 201).
“% ';;:]r f;;;?z{ [c-thr; vq _D;rfr.'ur of Immigration (Final Appeal No 14, 15, 16 of 1998 (Civil))
o 15 19087 H:{.C.Sgafa Kam-.u\fgc_: & Ors v Director of Immigration (Civil Appeal No 40
sl 2 . 5; Cj.’mn‘ Mei Yee v Director af Inimigration (HCAL No 77/1999 and
o ". ai & Anor v .erecmr of Immigration (HCAL 145/ 1999) [2000] | HKLRD C19;
HK[_E:',E) T;fz;:;ﬂ:iﬁdﬂr; 1'&.0:1”{.‘{(”'34" Immigration (HCAL 134/1999 and 7/2000) [2000] i
KLR : 'wa Yin nor v Director of Immigrati : 20 & 2 :
Pik I}'mg: & Anor v Direcior af Immigration (gCAL No [ré,{;fj:fcfﬂg{)u!s[;gdﬁlzi ';J_{]-(?L(H:'l “f
a]l'lfr;-ri Chi Hung di Lau Wan Sze v Director of Immigration (HCAL ;?II‘}{J[J-(JJ' ‘ -
rgjitht:rdance with the Immigration Ordinance, persons who enjm; lhc-righl .ul' abode in Hon
i mgf;annot !x‘:_dcpnneq or rcm::'-ved from Hong Kong, Dcpﬂl’tﬁes-whu have been convicted ngf
Chiefi;nce'pl{ﬂ'hhuhle w_ﬂh imprisonment for not less than two years, or who are deemed by the
. hauexf;:'m‘-:— tharl Lhen_r deportation to be conducive to the public good, have a statutory !r'inht
e ir _r.use:. rew‘r:wed by the Chief Executive in Council. Any person may m:kt
leielz Ex:CE?::;;::; ET‘:;[;E;'::"“;:ebﬂ'nm a deportation order is made and can appeal to the
- - iy : -
for the suspension or rescission of a dep:;tsjl‘:i:lo‘:‘dne!; ?:::(:gemd} e e
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nendent territories, declaring that in these matters, existing law already

tricted the exercise of the freedoms of expression and peaceful
mbly in the interests of public order.

The criminal law in the Hong Kong SAR does not prohibit propaganda
war, but if such propaganda or its manner of presentation, were such
to bring the sovereign government into hatred or contempt or generally
create disorder, discontent or disaffection, they might amount to
tion under the current law, at least if there was an intention to provoke
breach of the peace. If such propaganda were intended or tended to

‘cause a breach of the peace and the language used were threatening,
f,ﬁbusive or insulting, a prosecution might proceed under the Crimes
Ordinance (Cap 200) or the Public Order Ordinance (Cap 245).
Furthermore, the broadcast of particularly offensive material that is likely
to incite hatred against any group of persons by reference to their race,
sex, religion, or ethnic origin, to result in a general breakdown of law and
“order or gravely damages public health or morals is prohibited.

8) Qgricie 24 or e ICCPR

Ajticle 24 provides that every child, without any discrimination as to
race, colour, sex, language, religion, national or social origin, property or
birth, has the right, inter alia, to be registered immediately after birth and
shall have a name and nationality. In this respect, the UK has declared the

following reservation:

The Government of the United Kingdom reserves the right to enact such
nationality legislation as they may deem necessary from time to time to
reserve the acquisition and possession of citizenship under such legislation to
those having sufficient connection with the United Kingdom or any of its
dependent territories and accordingly their acceptance of Article 24(3) and of
the other provisions of the Covenant is subject to the provisions of any such

legislation.

Article 20 of the Bill of Rights Ordinance gives domestic effect to the
provisions of Article 24(1) and 24(2) of the Covenant.'* After the
transfer of sovereignty, the Nationality Law of the People’s Republic of
China is applicable to Hong Kong, Article 4 of which provides that any
person born in China whose parents are Chinese nationals or one of
whose parents is a Chinese national shall have Chinese nationality. In
addition, Article 6 of the Nationality Law of the People’s Republic of
China provides that any person born in China whose parents are stateless
or of uncertain nationality and have settled in China shall have Chinese

nationality.

5 [t states that every child shall have, without any discrimination as to race. colour. sex, language,
religion, national or social origin, property or birth, the right to such measures of protection as
are required by his status as a minor, on the part of his family, society and the State; and every
child shall be registered immediately after birth and shall have a name.
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Commissioner of Customs and Excise.' In addition, only permanent
residents have the right to vote and the right to stand for election i
accordance with the law.'%

In any case, the fundamental rights and duties provided in Chapter IIj
of the HKBL are generally applicable to all Hong Kong residents,
including permanent and non-permanent residents, except for certain
political rights mentioned above, which are exclusively enjoyed by
permanent residents.

c)  Rights of ‘Other Persons’

‘Other Persons’ are the persons who are not Hong Kong residents but
reside in Hong Kong temporarily (e.g. visitors). Chapter IIT of HKBL is
termed as ‘Fundamental rights and duties of Hong Kong residents’. That
means that *other persons’ who are not Hong Kong residents will not be.
protected directly under the HKBL. Annex I of the Sino-British Joint
Declaration states that ‘the Hong Kong Special Administrative Region
Government shall protect the rights and freedoms of inhabitants and other
persons in the Hong Kong Special Administrative Region according to
law’. On that ground, the government of the Hong Kong SAR is also
obligated to protect the rights and freedoms of ‘other persons’,
Nevertheless, such persons do not directly enjoy the fundamental rights
prescribed in Chapter III of the HKBL. Article 41 of HKBL provides
(emphasis added): ‘Persons in the Hong Kong Special Administ
Region other than Hong Kong residents shall, in accordance with la
enjoy the rights and freedoms of Hong Kong residents prescribed it
Chapter’. Under this provision, the non-Hong Kong resideuts
protected merely under common law and statutes rather than the HKI

The consequence would be that such ‘other persons’ axé\ ot entitled
invoke directly the fundamental rights before the cou @ﬂm Hong
SAR and must resort to ordinary legislationﬁ an approprig
interpretation would be that ‘other persons’ not the holders
fundamental rights prescribed in Chapter I1I of the HKBL. Chapter I1I 2
mainly designed to protect the individual rights of all Hong K
residents but not *all people” in the Region.

d)  Rights of Indigenous Inhabitants

There is a special category of persons whose traditional rights
interests are practically protected by the HKBL. These persons are
indigenous inhabitants of the New Territories.! It is, however, not.
what the traditional rights and interests mean. In practice, such rights are

153 Article 101 of the HKBL.
' Article 26 of the HKBL.
1 Article 40 of the HKBL.
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generally related to rights to land and the right of male descendants to
build “small houses’ and certain burial and funeral rights. Certain special
rights are conferred only to male descendants of persons who were
residents in 1898 of an established village in Hong Kong. It has been
argued in public that the special protection of the male descendants
contradicts the principle of equal right before the law.

ii)  The Nature and the Status of Fundamental Rights

In general, fundamental rights are divided into citizen’s rights (those to
which only nationals of the State are entitled) and human rights (those to
which every one is entitled).'"* This distinction does not apply to the
rights enshrined in the HKBL. They are neither citizen’s rights in the
usual term, nor are they human rights. The holders of the rights are
confined~to ‘residents’ living in the Hong Kong SAR, including
perm and non-permanent residents. Notwithstanding the fact that
the L is an ordinary law, according to the view of the Court of the
Appeal, the ‘Fundamentals Rights’ listed in Chapter III of the

&BL, are ‘constitutional guarantees’.!s?

iv)  Rights against the Government of the Hong Kong SAR

In general, the function of protecting fundamental rights is to prevent the
State from infringing upon the right of citizens. The government of the
Hong Kong SAR is the authority in the region exercising the power of

‘administration. In case of violation of fundamental rights, Hong Kong
residents are entitled to protection against the Government of the Region
rather than against the PRC government. The courts of the Hong Kong
‘SAR have no competence to challenge the authority of the PRC
government if the issue is not within the autonomy of the Hong Kong

SAR. The fundamental rights embodied in Chapter III of the HKBL are

l!l*ut national constitutional rights. The Hong Kong residents are not able
1o claim such rights against the Chinese government before the courts of

L

% Cf Hesse Konard, Grundziige des Verfassungsrechts der Bundesrepublik Deurschland (20,

_ neubearb Aufl, Heidelberg : Miiller Verl, 1995) at p 129,
The Court of Final Appeal held:

- Chapter III of the Basic Law begins by defining the class constituting Hong Kong residents

including permanent and non-permanent residents and then provides for the rights and
duties of the residents, including the right of abode in the case of permanent residents. What
15 set out in Chapter IL1, after the definition of the class, are the Constitutional guarantees
ft_n' the freedoms that Iie at the heart of Hong Kong's separate system. The courts should
EIve a generous interpretation to the provisions in Chapter Il that contain these
Constitutional guarantees in order 1o give to Hong Kong residents the full measure of
fundamental rights and freedoms so Constitutionally guaranteed.

L.
Ne Ka-Ling & Ors v Director of Immigrati ivi
5 igration (Final Appeal No 4. 15, 16 of 1998 (Civil))
[1999] 1 HKLRD 315.
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