PART Il. SUBSTANTIVE RULES OF INTERNATIONAL
INTELLECTUAL PROPERTY LAW

CHAPTER 4: COPYRIGHT AND RELATED RIGHTS

Introduction

Origins and definition

4.1 The origin of copyright can be traced back to the licence issued by the
British Crown and Star Chamber in the sixteenth century to keep the printers of
seditious material in check. The first copyright act was the Statute of Anne 1709
which gave authors of books fourteen Yyears of monopoly in printing their books.

According to WIPO, ‘copyright is a legal term describing rights given to
creators for their literary and artistic works.” The works of artistic and literary
expression include books, poems, pamphlets and other writings, musical
compositions, cinematographic  works, drawings, paintings, sculpture
photographic works, illustrations, maps and dramatic works,

In summary, the rights of a copyright owner include the exclusive righ\ fo
reproduce the work, to disseminate it to the public, and to adapt and/or'translate
it. Exceptions to this exclusive right include compulsory licences and-fair use’
for the purposes of criticism, news reporting and education. Copyrighits usually
attached upon the creation of a work, and formalities such as regisiration are not
required under the Berne Convention and the TRIPs. The term of protection in
most countries is generally the life of the author plus fifty years.

Internationalisation of copyright law

4.2  Despite some common elements shared in national copyright laws,
countries differ greatly in the following aspects in respect to copyright
protection: (a) the categories of works to be protected; (b) the need for fixation of
works in a tangible medium: and (c) the degree of creativity or originality
required for protection to attach.

There has been an ongoing trend of internationalisation of copyright
protection through bilateral, multilateral and regional arrangements. Through

e AR I
1 h!rp:f!ww<wipumg.n’about-ipfenfcﬂp}u-ighl.hun!. A copyright is defined by the US
International Trade Commission as *... a form of protection provided by a national

government to authors of original works of authorship including literary, dramatic, musical,
artistic and certain other intellectual works.’
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. iations, countries have reached certain common grounds on
bﬂatel'-al tnii{l]:citi:nn.sl:m example, with s 301, the US has forced other countries
m[::g;gl: tfigher levels of protection. In the case of the EU, national laws_ of
;350 pan countries have been gradually harmonised by the regional Copyright
D];r:f;ws and the EC Software Directive. NAFTA, a regional trade agreement of
1994, also includes copyright issues on its trade a-igenda. Several oth!:r Free Trade
Agre;ments signed between the US and countries _such as Australia, Singapore
and North American countries addressed copyright issues as well.

In the meantime, international treaties and cum.fenunns have also played an
instrumental role in harmonising the national copyright system. They are:

(1) The Berne Convention for the Protection of Literary and Artistic Works
(Berne Convention) '

(2) The Universal Copyright Convention (UCC) _

(3) The International Convention for the Pr::)te:cfuon of Performers, ‘Producers
of Phonograms and Broadcasting Organizations (Rome Convention) _

(4) Agreemeqn, on Trade-Related Aspects of Intellectual Property Rights
(TRIPs)

(5) The WiPO Copyright Treaty (WCT)

(6) (Tt WIPO Performances and Phonograms Treaty (WPPT)

Author’s Right or Copyright?

Author’s right system

43  The author’s right system has its root in the civil law syst'ems of _thc
countries of the European Continent and their former colonies in Latin Ax‘nerlca.
Africa and Asia. In France, protection of authors is traditionally lfnnWﬂ. ms_tf?ad
of copyright, as droit d’auteur; in Germany, Urheberrecht; ancll in Italy, diritto
d’autore.” Civil law countries tend to protect subject matter lacking a rE:al hun?an
author, such as sound recordings and television broadcasts, using pe:g]}bounng
rights rather than author’s right (see below for details on neighbouring rights).

The early statutes protecting author’s rights include 1!1& 1791 and 1?93 Prenc.h
laws, giving authors an exclusive right against unauthorised reproduction of th;ir
works. In Germany, the 1837 German law (Prussian statute) grants the same kind
of right to authors.

Copyright system

44  The copyright system is associated with the common law system of
England, its former colonies and the countries of the British Corflmon‘wealm.
This system traces to the Statute of Anne, 8 Anne ¢ 19 of 1710, e!'mt]ed An Af:t
for the Encouragement of Learning, by vesting the Copies of Printed Books ‘m
the Authors or Purchasers of such copies, during the Times therein mentioned.”

2 Paul Goldstein, International Intellectual Property Law: Cases and Materials (Foundation
Press, New York, 2001) p 142. - .

3 Paul Goldstein, International Intellectual Property Law: Cases and Materials (Foundation
Press, New York, 2001) p 142,

23



International and Comparative Intellectual
Property: Law, Policy and Practice

The US passed its first copyright statute, modelled on the Statute of Anne,on
31 May 1790, giving a fourteen-year copyright in books, maps and charts. Given
the relatively lower technological level in the 1700s, the rights protected under
this US statute were limited to unauthorised printing, reprinting, publishing or
vending.*

45 It was suggested that the major difference between the author’s right
systemn and copyright system is that the former emphasizes the author’s natural
rights, attaching his literary creation to his personality and giving him control
over every aspect of his work’s exploitation.’ On the other hand, the copyright
system has its ‘utilitarian’ thread that is needed ‘as an encouragement to the
labours of learned men.”® Other scholars have, however, asserted that the
difference was theoretical and philosophical rather than real, because one can
easily observe a natural rights element in the common law materials, and a
utilitarian theme in the author’s rights law.’

Subsistence of Copyright

Copyrightable subject matter

46  The copyrightable subject matter under the Berne Convention are the
production in the literary, scientific and artistic works which include ‘books,
pamphlets and other writings; lectures, addresses, sermons and other works of
the same nature; dramatic or dramatico-musical works; choreographic works and
entertainments in dumb show; musical compositions with or without words:
cinematographic works to which are assimilated works expressed by a process
analogous to cinematography; works of drawing, painting, architectuse)
sculpture, engraving and lithography; photographic works to whick\are
assimilated works expressed by a process analogous to photography; ‘\works of
applied art; illustrations, maps, plans, sketches and three-dimensional works
relative to geography, topography, architecture or science.”™

The subject matter above have been incorporated by réference into the
TRIPs.” Article 9(2) of the TRIPs further clarifies that ‘copyright protection shall
extend to expressions and not to ideas, procedures, methods of operation or
mathematical concepts as such.” In addition, the TRIPs also inserted a special

provision governing computer programs,'"” which was not addressed by the Berne
Convention.

4 Paul Goldstein, Internarional Intellectual Property Law: Cases and Materials (Foundation
Press, New York, 2001) p 142.

3 The rationale can be traced to Otto von Gierke and Immanue] Kant's theories, Paul Goldstein,
International Intellectual Properry Law: Cases and Materials (Foundation Press, New York,
2001) p 142.

6 Adam Smith, ‘Lectures on Jurisprudence’ 83 (1762), cited from Paul Goldstein, International
Inellectual Property Law: Cases and Materials (Foundation Press, New York, 2001) p 142,

T Jane C Ginsburg, ‘A Tale of Two Copyrights: Literary Property in Revolutionary France and
America’, 64 Tilane Law Review 991 (1990) p 1014, cited from Paul Goldstein, International
Intellectual Property Law: Cases and Materials (Foundation Press, New York, 2001) p 143,
Article 2(1) of the Berne Convention.
Article 9(1) of the TRIPs.

0 Article 10 of the TRIPs; see detailed discussion in paras 3.7 and 5.10.

= 0 0o
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il jterary and artistic works’

47  All the leading copyright conventions require that perIECﬁ(}D shoul;l be

iven to ‘literary and artistic works'." However, what ‘literary and artistic
works’ actually means is not clear. According to art 2(1) of the B'eme
Convention, they must include all works capable of being protected. Essentially,
the term is to be defined by individual countries.

Different countries interpret the term differently. For instance, the US
Copyright Act includes sound recordings, broadcasts and other ﬁ{ied
pérfonnances as copyrightable subject matter, but many other countries,
including France, Germany and the PRC, protect them under a bulndle of
neighbouring rights, Copyright protection is n-armal]}; more comprehensive than
neighbouring right protection, eg, protection term is life plu_s fifty years for
copyright, but only fifty years for most neighbouring nghts. Th'lS creates serious
problems when the national treatment principle is applied 10 dlspu.le resolution.
Assuming Country A protects sound recording under copyright _whlle (;ounrry B
protects it as ueighbouring right, and both A and B are ﬂgnatc_neﬂls of an
internationd1 t'eaty and are bound to observe the national treatment pnnc:pl'e_. the
questionty be answered is: is Country A required to give copyright ]:lrmectmn. to
sound.recordings originating in Country B while Country B simply needs to give
néighbouring right protection to Country A’s sound recording works? If so,
Zsuntry A’s sound recording work will receive less protection than Country B’s
sound recording work.

Computer programs

48  Software technology has been protected as new and useful inventions
under patent law. However, algorithms and other abstract ideas were excluded
from such protection.” Copyright was, therefore, needed to fill the gap.

Article 10(1) of the TRIPs required that ‘computer programs, whether in
source or object code, shall be protected as literary works under the Berne
Convention.” Article 4 of the WIPO Copyright Treaty contains a similar
provision." Therefore, it is an obligation for member states of the Berne Union,
WTO and WIPO Copyright Treaty to treat computer programs as ‘literary
works’ in their national copyright laws.

The US was the first country to protect computer programs as copyrightable
‘literary works’ and lead international campaigns to treat computer programs as
copyrightable literary works." The main reason for the US to push for a higher
level of copyright protection rather than a lower level sui generis protection for
computer software, is that the US has become a leading exporter of computer
programs and has thus a high stake in preventing worldwide software piracy.

11 See arts 2 and 2bis of the Berne Convention; and arts | and 3 of the Rome Convention.

12 See Parker v Flook 437 US 584 (1978) and Grtschalk v Benson 409 US 63 (1972).

13 ‘Computer programs are protected as literary works within the meaning of Article 2 of the
Bemne Convention.’ )

14 The US Copyright Office registered the first computer program in I%4 See Goldstein,
International Intellectual Praperty Law: Cases and Materials (Foundation Press, New York,
2001) p 152.
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The EC Software Directive clearly requires its member states to ‘protect
computer programs, by copyright, as literary works.”® In contrast, China’s
position on this issue is uncertain. On the one hand, ‘computer software’ was
separately listed and not included in the category of ‘literary work’ in the PRC
Copyright Law while on the other hand, the administrative rules encourage but
not require mandatory registration of computer software.'*

It remains controversial as to whether copyright, which originally protected
the print medium, is an appropriate method to protect works of technology such
as computer software. It has been argued that it is not fair and reasonable to grant
such lengthy protection to computer programs whose life cycle is usually not
more than five years."”

Database and compilation of data

49 In the era of information, collection of facts such as telephone
directories, catalogues and price lists are of paramount importance in daily living
and business operation. The work is often tedious but requires a low level of
creativity. It is therefore unsettled which form of IP laws would be most
appropriate to protect such databases."” No international treaty has been formed
so far; national laws differ greatly in this area. The debates are focused on
whether the data or the compilation of the data, or both, should be copyrightable.

Under the Bemne Convention, copyright protection only extends to the
“collections” of works such as encyclopedias and anthologies *as such.™ The
TRIPs extends the scope to ‘compilations of data or other material, whether in
machine readable or other form,™ meaning that the compilations of compuiek
database, not only those in traditional forms, are subject to protection, It is.also
clear that under the TRIPs, that copyright protection does not extend tb the*data
contained in the compilation.” The EU passed a Database Directive.in 1996
requiring member states to provide two levels of protectionsc (Ui copyright
protection for selection and arrangement; and (2) sui generls ‘protection for

15 Council Directive (EEC) No 91/250 of 14 May 1991 on the legal protection of computer
program, art 1(1).

16 Article 3(9) of the PRC Copyright Law lists ‘computer software’ which is separated from
“literary work listed under art 3(1). A literary work is not required to be registered to receive
copyright protection. However, under the PRC Regulations for the Protection of Computer
Software (1991), registration is mandatory for computer software. Although the PRC
Regulations have been replaced by new Regulations on January 2002, which is more in line
with the TRIPs and does not require mandatory registration of computer software, the
registration is still encouraged. Pursuant 1o the Measures on Registration of Computer
Software issued by the National Copyright Administration (NCA) on 20 February 2002,
registration is highly recommended for computer software because the registration certificate
of copyright is deemed to be prima facie evidence of copyright ownership in administrative or

court proceeding.

17 Doris Estelle Long, Anthony D’ Amato, A Coursebook in International Intellectual Property
(2000).

18 WIPO proposed to have a treaty for sui generis protection for database, but it failed to be
passed

19 Article 2(5) of the Berne Convention.
20 Article 10(2) of the TRIPs.
21 Anticle 10(2) of the TRIPs.
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database contents.” Under the sui generis system, there is no requirement of
creativity or novel contribution.” Protection term lasts fifteen years ‘from the
first of January of the year following the date of completion.’*

The US Congress has drafted two Bills on database protection, but failed to
pass them. In judicial practice, the US Supreme Court held in Feist Publications
fnc v Rural Telephone Service Co that the telephone directory in question was
not copyrightable since it failed to meet the creativity criterion in the se_le:c:ion.
arrangement and coordination of facts.* This is contrary to the position in
Europe under which a higher degree of creativity is required, but works sucl_l as
telephone directories and catalogues are nevertheless often granted copyright

protection.

Official texts

4.10 The Berne Convention leaves the issue of whether official texts are
copyrightable laigely in the hands of national legislatures of the Union
members.” Tha\US, Germany, Japan and PRC have allowed official texts such as
laws, ordin@ni:es, official decrees and notices, to be placed in public domain. By
contrast the British Commonwealth countries use Crown and Parliamentary
coputigiisto protect official texts that are nonetheless subject to generous
provisions for free use.”

Applied arts and industrial designs

4.11  Under Article 2(7) of the Berne Convention, member states are free to
decide whether applied arts and industrial designs and models are protected by
copyright and if so, to what extent. If the applied arts and industrial designs and
models are protected under the sui generis system or by other IP laws, eg patent
protection for utility models and designs in China, then other member states
must also grant the same protection to these subject matter in their countries. On
the other hand, if they are not protected by any special legislation, they shall be
treated as artistic works and be protected by copyright.*

22 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the
legal protection of databases. Article 3(1) provides that *database which, by reason of the
selection or arrangement of their contents, constitute the author's own intellectual creation
shall be protected as such by copyright.’ Article 3(2) provides that copyright protection of
database ‘shall not extend to their contents.” Article 7(1) under Chapter III, entitled Sui
Generis Right, requires member states to “provide for a right for the maker of a database
which shows that there has been qualitatively and/or quantitatively a substantial investment in
either the obtaining, verification or presentation of the contents to prevent extraction and/or
re-utilization of the whole or of a substantial part, evaluated qualitatively andjor
quantitatively, or the contents of that database.”

23 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the
legal protection of databases, art 7(4).

24 Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the
legal protection of databases, art 10(1).

25 499 US 340, 345, 18 USPQ2d 1275.

26 Article 2(4) of Berne Convention provided that ‘it shall be a matter for legislation in the
countries of the Union to determine the protection to be granted to official texts of a
legislative, administrative and legal nature, and to official translations of such texis.’

27 Goldstein, International Intellectual Property Law: Cases and Materials (Foundation Press,
New York, 2001) p 153,

28 Article 2(7) of the Bere Convention,
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The power of dispute body

15.10 In Ruth Okediji’s words, ‘the power of a dispute body to determine g
precise meaning and scope of the legal text is, in the enforcement stage,
less than the delegation of law-making authority to an international body”’, _
believed that, from the cases shown above, the dispute panel and appellate bg
have been in favor of the private right holders, by trying to restrictively i
or construct the substantive provisions in the TRIPs while ‘ducking’ the j
involving general welfare and public interests under arts 7 and 8 of the TR
the case of Canadian—Patent Protection of Pharmaceutical Products indicate
This approach, in Okediji’s view, may be consistent with the free trade mod
the global trade system, but it ‘obscures the importance of national condj
and the priority of domestic welfare goals even where these may be incons;
with globalization’.*

ParT V. PoLicy DesaTeES AND FUTURE DIRECTION

APTER 16: SOUTH-NORTH CONFLICTS OVER INTERNATIONAL
INTELLECTUAL PROPERTY PROTECTION

Enforcement of dispute settlement rulings o es Concerning the Value of Intellectual Property Protection

15.11 The dispute settlement under s 110(5) of the US Copyright Act indicage
the difficulties in enforcing the decisions under the TRIPs dispute settler
Countries may use resources constraint in carrying out the decision as an ex
to delay or to refuse implementation, ie the legislature is not in session, or
country lacks the financial and technical resources. However, to set
‘reasonable period’ and impose retaliation measures, necessary financial a
technical resources can be made available to assist implementation pursus
art 67 of the TRIPs:

more a century, debates on the value and need for the
ationdlisation of intellectual property protection have been ongoing
e eloped and developing countries. The continuing expansion of
alion technology has further intensified the conflict and widened the gap
developed and developing countries on IPRs protection. This is due to
» unique nature of information technology: it is not bound by any physical
nal borders and is hence not easily controlled by governmental institutions.

.1  On one hand, the producing and exporting nations of new information,
as the United States, have lost billions of dollars each year to piracy and
terfeits occurring in the developing countries. Developed countries argue
intellectual property protection is economically sound and necessary in
to alleviate distortion in international trade. They believe that the
otection of IPRs will enhance economic growth and reduce poverty. Innovation
creative ideas are crucial in certain types of industries such as the
maceutical industry. These industries will only survive and prosper if
1lectual property rights are adequately protected.’

In order to facilitate the implementation of this Agreement, developed counts
members shall provide, on request and on mutually agreed terms and condi
technical and financial cooperation in favor of developing and least-developed cu;
members. Such cooperation shall include assistance in the preparation of Jay
regulations on the protection and enforcement of intellectual property ri AL W
on the prevention of their abuse, and shall include support regarding
or reinforcement of domestic offices and agencies relevant to the rs, includi

the training of personnel. \Q

On the other hand, developing countries urgently need access to
ormation technology for their economic development. Developing countries
nsider free flow of technology an essential element for their social and
omic development. ‘Many poor people in developing countries have only
able to access certain works through use of unauthorized copies available at
fraction of the price of the original.”> Developing countries argue that
engthening the IPRs protection will deprive such access. They also believe
at IPRs can do little to stimulate economic growth and promote innovation in
their home countries since the required human and technical resources are

28 Ruth Okediji, ‘Public Welfare and the Role of the WTO: Reconsidering the
Agreement’, 17 Emory International Law Review, 819, pp 914-915.

29 Ruth Okediji, ‘Public Welfare and the Role of the WTO: Reconsidering the
Agreement’, 17 Emory International Law Review, 819, p915.

30 Ruth Okediji, ‘Public Welfare and the Role of the WTO: Reconsidering the
Agreement’, 17 Emory International Law Review, 819, p 917,

See Report of the Commission on Intelleciual Property Right, ‘Integrating Intellectual
Property  Rights  and Development  Policy’ (Londom, September  2002),
['lttpfoww.iprcummjssi0n.crg!papers,r'lexlfﬁnalAmporlfaxecsumwebﬁna]‘hlm.

Report of the Commission on Intellectual Property Right, ‘Integrating Intellectual Property
Rights and Development Policy’ (London, September 2002). hitp://www.iprcommission.org/
Papers/text/final-report/execsumwebfinal.htm.
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South-North Conflicts over International
Intellectual Property Protection

absent. On the contrary, IPRs may in fact increase the costs for esge
medicines and agricultural inputs, resulting in severely negative impacts on g
developing countries.’ '

Secondly, there are also certain costs associated with the weak
al property protection and free-riding in developing countries:”

Short-term gains will be outweighed by long-term losses.
 peveloping countries will lose access to technical expertise due to the
decreasing transfer of new technology from developed countries.
without the transfer of ‘state of art” technology from foreign countries,
Jocal research and development will be impeded.
Indigenous innovations also suffer from piracy, which in turn affect local
research and development capability.
nferior or dangerous counterfeit goods threaten public health and local
~ consumers * welfare.

163 As mentioned in the executive summary of the report of the B
Commission on Intellectual Property Rights, 2002, ‘the crucial issue in res
of IP is perhaps not whether it promotes trade or foreign investment, but k
helps or hinders developing countries to gain access to technologies tha
required for their development’.* While the developed countries have used P
extensively in some new and high technologies such as the internet g
biotechnology, some developing countries have only started to learn the cong
of IPRs. For them, knowledge and technology are ‘the common herita
mankind’ and should be freely shared by all.” Therefore, finding the right ba
between the views of developed and developing countries on IPRs protectj
will not be easy, especially in this competitive global economy. In
economic analyses of costs and benefits will be required.

3)

sonclusion, without an effective IP system, it will be difficult for developing
(ries to acquire such information because ‘without intellectual property
on for a new process or product, the creator could lose its investment
n another part ropriates the item and reproduces or distributes it at a

O

be noted that there exists a difference between developing
strong technological capacities, eg, China and India, and those
~ak capacities. Innovation would have a stronger impact on the former
the balance between costs and benefits would have been better
d. Developing countries with a weak technological capacity, on the other

The Benefits and Costs of Free-Riding

There are certain benefits for developing countries to adopt a rather we
system and allow their domestic industries to free-ride the innovations
technologies of the developed countries, but the costs resulting from sue
approach will also be significant.

16.4  First of all, there are certain benefits justifying the immediate need | benefits.

development, which outweigh the costs involved in writing and enforcing
o |
s s of IPR Protection in Developing Countries
(1) By copying rather than developing their own products, the ql
countries enjoy lower production costs and pay no 1‘0@@
intellectual property owner or creator. According to some scholars, the following problems have been prevalent

(2) Low production costs result in lower prices in the consum markct. I loping countries in terms of patent protection:"

(3) By copying only successful products, the developing countries avoid Counterfeiting leads to inferior quality pharmaceutical products.
risk of market failure. 2) Lack of substantive protection, eg, some couniries do not protect
(4) Industries engaged in producing counterfeit goods employ tho ands € chemicals or pharmaceuticals. Some countries deny protection to
workers and help their governments to solve employment problems. ~ processes.
3) Inadequate infrastructure to administer the patent system, eg, some
~ countries only have ‘a handful of examiners to handle thousands of
applications’.

(5) Paying for imports or making royalty payments imposes economic b rde
and fosters a negative balance of trade.

3 Report of the Commission on Intellectual Property Right, ‘Integrating Intellectual P!
Rights and Development Policy’ (London, September 2002), hitp:/fwww.iprcomm issi

papers/text/final-report/execsumwebfinal.htm.

4 Report of the Commission on Intellectual Property Right, ‘Integrating lmeiiectual
Rights and Development Policy' (London, September 2002), hitp://www. iprecommi
papersftext/final-report/execsumwebfinal. htm. L Report of the Commission on Intellectual Property Right, ‘Integrating Iniellectual Property

3 Anthony D’Amato and Doris Esielle Long (eds), /niernational Inteliectual Property: ~ Righis and Development Policy” (London, September 2002), http://fwww.iprcommission.org/
(Kluwer Law International, London, the Hague, Boston. 1997) p 445. s ~ papers/text/final-report/execsumwebfinal.hum,

6 Anthony D'Amato and Doris Estelle Long (eds), International Intellectual Properiy & See generally Anthony D'Amato and Doris Estelle Long (eds), International Intellectual
(Kluwer Law International, London, the Hague, Boston, 1997) pp 449-450. Property Law (Kluwer Law International, London, the Hague, Boston, 1997) pp 450-451.

* Anthony D'Amato and Doris Estelle Long (eds), fnternational Intellectual Property Law
~ (Kluwer Law International, London, the Hague, Boston, 1997) pp 449-450.

Enlhmly D’Amato and Doris Estelle Long (eds), International Intellectual Property Law
(Kluwer Law International, London, the Hague, Boston, 1997) p 447.
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(4)  Short protection term, eg, before 1991, India had a protection term of fj

years from the filing date or five years from the patent grant, while
Rica has a one year term for food, agricultural products and drugs,
(5) Working requirement, eg, some countries require that the patentee *
(use) the patented invention after a certain time of exclusive use.
(6) Liberal use of compulsory licencing.

Copyright

16.8 The major problems in copyright protection in some developipg
countries include the lack of protection for new forms of expression such
computer software and semiconductor chips, and weak enforcement of

copyright.

Trademarks

16.9 Trademarks are seen in some developing countries as ‘symbols of | ..'—-_,

foreign business influence in the development process of the less adva
countries of the world’," because: (1) the consumption patterns and tas
developing countries are shaped by the persuasive advertising efforts of
developed counties; (2) the costs of advertising are generally shifted onto
consumers of developing countries; (3) the poor in developing countries
spending money on goods which do not satisfy their basic needs; (4) prod
of these goods (brand names) would either require inputs not available in
local country or would create less employment than traditional indige
activities; and (5) public dependence on foreign famous marks impedes
production of their own local marks.” Therefore, there is insufficient prote:
for trademarks, particularly famous marks, in developing countries.

16.10 However, all of the above problems also existed in develope *

when they first introduced the IP system into their own legal

example, it was common for developed countries during thes y
discriminate against foreigners by refusing them IP pro
exclude food and pharmaceuticals from patentability. More analysm would

to be conducted on how these problems have arisen and on the appropriate I

policies for coping with them.

Points to Consider in Analysing South-North Conflicts

Mutual dependency

16.11 In a global economy, developed and developing countries are mul

dependent and affected in their development. One cannot be compk

independent from the other. For example, “restrictions on access to materials

1 Anthony D’Amato and Doris Estelle Long (eds), International Intellectual Property Lt

{Kluwer Law International, London, the Hague, Boston, 1997) p 455.
12 Anthony D’Amato and Doris Estelle Long (eds), International Intellectual Property £&
(Kluwer Law Intemational, London, the Hague, Boston, 1997).
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on the internet can affect everyone. IP rules and regulations may be
ing research on important diseases or new crops that affect developing
'tries but that is actually carried out in developed countries. Developing
countries may not be sharing appropriately in the benefits from
orcialisation of their knowledge or genetic resources when they are
ented in developed countries.”” International I[P policies must take into
deration this mutual dependency.

3 o between developed and developing countries

16,12 An international IP policy also must consider the significant gap between
oped countries and developing countries in technological, social and
nomic condition. ‘The balance of costs and benefits will vary according to
w the rights are applied and according to economic and social circumstances
the country where they are being applied. Standards of [P protection that may
suitable for developed countries may produce more costs than benefits when
ed in dev g countries.™
In addition,-evidence shows that the patent system plays little role in
oting vesearch on diseases particularly prevalent in developing countries
loss ‘here is a substantial market, and the patent protection can in fact raise the
or medicines to a level that poor people cannot afford. It is therefore
nt to decide how the benefits to society can outweigh the costs to society.
protection of the right of IPR owners be pursued ‘at the expense of the
_pecessities of life for poor people™?"”

 The report of the British Commission on Intellectual Property Rights
ested that the developing countries should adopt an IP system which suit
| own economic, social, and technological conditions, as developed countries
in the past. Higher IP standards should not be arbitrarily imposed on
oping countries. “Serious and objective assessment of their impact on
elopment and poor people’ should be conducted.

Sources of IPRs

3 In designing global IP systems, consideration must be given to the fact
developed and developing countries have different sources of IPRs that
e equal or similar protection. For example, most developing countries,
hough lacking in strong technological bases, have genetic resources and
tional knowledge.” Any international TP policy should consider how such
ces can be protected.

- See Report of the Commission on Intellectual Property Right, ‘Integrating Intellectual
Property Rights and Development Policy’ (London, September 2002).
‘See Reporl of the Commission on Intellectual Property Right, ‘Integrating Intellectual
Property Rights and Development Policy’ (London, September 2002).
‘See Report of the Commission on Intellectual Property Right, ‘Integrating Intellectual
Property Rights and Development Policy’ (London, September 2002).

- See Report of the Commission on Intellectual Property Right, ‘Integrating Intellectual
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