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Chapter 1. Overview

Literature: Bu Yuanshi (ed.), Chinese Business Law, Munich/Oxford 2010. Lianc Huixing (2 EE),
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I. Evolution of Chinese Civil Law

The equivalent Chinese word for civil law is “[GVE”, which includes two
characters: [& and 7£. The character [ (Min) means “people” and the character
7% (Fa) means “law”. Therefore, a simple way to translate civil law in Chinese is
“the law of people”.

In the current Chinese legal system, the Constitution' sets out (i) the funda-
mental rights and obligations of each citizen and (ii) the structure of the country.
Following the general principles stated in the Constitution, civil law, criminal law,
and administrative law are the three most important substantial law constituents? of
the Chinese legal system, ranking beneath the Constitution and each covering a
crucial and different area of legal relations. As described by art. 2 of the General
Principles of Civil Law (GPCL)? civil law deals with property and personal
relationships among citizens and legal persons. The focus of civil law is to regulate
legal relations between equal counterparts.

However, unlike other civil law jurisdictions, the People’s Republic of China
(PRC) has not yet enacted one comprehensive modern civil code. Since 1949, there
have been at least four rounds of drafting projects mandated by the National
People’s Congress (NPC) with the goal of creating a comprehensive Chinese civil
code. The first round produced a draft in 1956, which was based on the Civil Code
of the Soviet Union. The second code was drafted in 1964 and highlighted the

1 729, promulgated on and effective from 4% December, 1982.
2 Together with the corresponding procedure laws.
3 RyEIBNI, promulgated by the NPC on 12 April, 1986 and effective from 1 January, 1987.
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characteristics of a planned economy. The start of China’s reform and “open door”
policy in 1978 triggered the establishment of a new civil law drafting committee.
However, after the third attempt to prepare a complete civil code failed, due to
various reasons?, the GPCL? based on the principle of “only including well
developed provisions™, was eventually enacted on 12% April, 1986. The GPCL is
neither a comprehensive civil code nor a piece of legislation focusing on one
particular civil law subject. Some scholars referred to it as a “quasi” civil code” and
praised it for strengthening the protection of private rights and reducing the
influence of the Civil Code of the Soviet Union®. Given the fast development of
China’s economy, the NPC formally started the fourth round of drafting a thorough
civil code in 2002. This consisted of a clear, initial plan to separately complete the
legislation of all-important subjects of civil law, especially contract law and property
law, and then to assemble a comprehensive civil code.

Although the majority of Chinese legal scholars agree that China should have a
unified civil code, there has not been a universally accepted opinion on its general
structure. The most popular of these schools of thought include: (i) the open and
loose structure, (ii) the classical Roman/French civil law structure following Institu-
tiones, and (iii) the classical German Civil Code structure following Pandektae.’
Furthermore, some experts have preferred to have a separate code for private
international law rather than to include it in the civil code.!® It has also been argued
that intellectual property law should be added to the civil code.!* The 2002 draft of
the civil code consists of nine parts: (1) general provisions, (2) law of real rights, (3)
law of contract, (4) law of personality rights, (5) law of marriage, (6) law of adoption,
(7) law of succession, (8) law of tort liability, and (9) private international law.!?

II. Sources of Civil Law

As mentioned above, the PRC has not yet enacted its comprehensive civil code.
However, this does not imply there is no well-developed civil law in China
Following continuous efforts made by Chinese legislators and legal scholar$ cver
the last 30 years, civil law has already become the most developed and hecavily
legislated subject in China. Currently, apart from the fundamental rul¢s\set out in
the constitution, there are roughly six different categories of sources of civil law
listed below, which cover most areas expected to be included in a comprehensive
civil code.’

4 Yang Linxin/Wang Yi/Wang Zhu/Wang Tianfan/Zhao Ke, 99. The most important debate
during that period was between the development of civil law and economic law. It was argued by
some scholars that it is unnecessary to have civil law since the relevant rules are already covered
under the wider concept of economic law. Ran Hao/Du Lihong, 68.

5 It was regarded as a mini version of the civil code. Zhang Xinbao, 103.

6 R — 2% 5 — %k, Wang Liming, 26.

7 Liu Kaixiang, 2.

8 Liang Huixing, 22.

° Yang Lixin, 101.

19 Liu Kaixiang, 18.

1 Tbid.

12 Liu Kaixiang, 17-18.

13 Some scholars argue that there are three general sources of law: legislations, state policies and
customs. Liu Kaixiang, 30-34.
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II. Sources of Civil Law

(1) Main statutes in relation to civil law enacted by the NPC and its Standing 6
Committee: GPCL, Contract Law (CL)', Real Rights Law'?, Security Law'6, Law on
Tort Liability'”, Succession Law'8, Marriage Law'® and Adoption Law?’.

(2) Administrative regulations issued by the State Council or the relevant
ministries: Regulations for the Registration of Enterprises as Legal Persons?!,
Interim Regulations on Registration and Administration of Institutions?’, Regula-
tions on Registration and Administration of Associations*, Provisional Regulations
for the Registration and Administration of Privatly-Run Non-Enterprise Institu-
tions?*, Regulations on Foundation Administration, and Implementation Rules for
Regulations on the Registration of Enterprises as Legal Persons®.

(3) Judiciary interpretations issued by the Supreme People’s Court (SPC).
Although China has a codified legal system and an earlier court judgement does not
automatically bind future court proceedings, in practice, the official interpretation
issued by the SPC does have binding authority and is followed by legal practitioners
in order to clarify difficult civil law related issues. Important judiciary interpretations
issued by the SPC in respect of the civil law issues include: Opinions of the SPC on
Several Istues Concerning the Implementation of General Principles of Civil Law of
the People’s Republic of China (Trial)?’, the SPC Rules on Certain Issues concerning
the-Implementation of a Period of Limitations in Civil Litigation?, the Opinions of
tiie'SPC on Certain Issues Regarding the Implementation of the Civil Procedure Law
f the People’s Republic of China?, SPC Interpretation on Several Issues Concerning
the Application of the Contract Law of the People’s Republic of China (Part I)*,
Interpretation of the SPC on Several Issues Concerning the Application of the

4 £ [6)¥%, promulgated by the SCNPC on 15" March, 1999 and effective from 1% October, 1999.

15 ¥)BLi%, promulgated by the NPC on 16" March, 2007 and effective from 1% October, 2007.

16 $H{RV%, promulgated by the SCNPC on 30 June, 1995 and effective from 1% October, 1995.

17 {2 37 {F32%, promulgated by the SCNPC on 26 December, 2009 and effective from 1% July,
2010.

18 4k 7 ¥, promulgated by the NPC on 4™ October, 1985 and effective from 1 October, 1985.

19 §%4fi%, promulgated by the NPC on 10" September, 1980 and effective from 1% January,
1981.

20 It F27%, promulgated by the NPC on 29 December, 1991 and effective from 1 April, 1992.

20 gy N B E B B4 9], promulgated by the State Council on 3™ June, 1988 and effective
from 1% July, 1988.

22 F B B O B BT 1T 45, promulgated by the State Council on effective from 25™ October,
1998.

2 3 2 BR B0 E FE 4 49], promulgated by the State Council on 25% October, 1998 and
effective from 25™ October, 1998.

24 B ARl B B D B B 17 25 1, promulgated by the State Council on 25™ October, 1998
and effective from 25" October, 1998.

25 JL o 245 24451, promulgated by the State Council on 8% March, 2004 and effective from
1% June, 2004.

26 gy N BB B 45 51 4T 40 U, promulgated by SAIC on 3% November, 1988 and effective
from 1%t December, 1988.

7 g NRIEBE T RAHAT (P N RIERIE Rl ) 2 10 ) & WLGRAT), promul-
gated on 26" January, 1988 (hereinafter: Opinions on the GPCL).

28 f5 e N RVERE 26 T 3 IR H SR 0E A VR A B 0 E T R B #LE,  promulgated  on
21% August, 2008 and effective from 1% September, 2008.

2: B ARERXTER (b NRILAERFFAE) AT H &K & R, promulgated on
14% July, 1992.

O g ARIERE R TEH (PR ANRILMESGFE) & W #RE(—), promulgated on
19t December, 1999 and effective from 29" December, 1999.
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Contract Law of the People’s Republic of China (Part II)*}; and Interpretation of the
SPC on Several Issues Concerning the Application of the Security Law of the People’s
Republic of China32

(4) Regulations enacted by a provincial congress which sets out specific imple-
mentation rules applicable in the relevant province.

(5) State policies. Art. 6 of the GPCL states that if there is no applicable rule
expressly provided by law, the relevant civil activity should comply with state
policies. This seems to be a part of the remains from the transitional period between
the earlier planned economy and the current market-oriented economy. It is worth
repeating that the GPCL was enacted in 1986, an early stage of China’s economic
reform.

(6) Local customs. The GPCL does not expressly refer to local customs. However,
some leading scholars hold the view that local customs should be included as a
source of civil law rules and quote art. 85 Real Rights Law as an example.”> In
accordance with art. 85 Real Rights Law, unless there are relevant rules set out by
law or regulation, the neighbouring relations should be dealt with pursuant to local
customs.

III. General Principles

The Chinese legal system is a codified one, and unlike common law jurisdictions,
previous court judgements do not have an automatically binding effect. Meanwhile,
legal practitioners cannot expect the SPC to issue judicial interpretations to clarify
every point. As a result, almost every major piece of legislation in China sets out a
series of its general principles. If there is any ambiguity in understanding an issue in
a statute and that point is not covered by the judicial interpretation previously
issued by the SPC, the relevant general principles will be used to infer an appro-
priate interpretation.

In this regard, there is no exception to the Chinese civil law. It is generally agieed
among Chinese legal scholars that the basic principles of civil law should: apply
throughout the civil law legislative process, judicial determination, and reléyant civil
activities.* Therefore, before analysing any specific concept, it is“iffiportant to
understand the general principles of Chinese civil law.

At present, the GPCL is the fundamental statute which sets forth all the basic
principles and concepts in the Chinese civil law family. However, the details
regarding the basic principles of civil law remain a heatedly debated subject among
Chinese legal academics.® Five general principles, as arranged below, are commonly
referred to by legal scholars: legal protection of civil rights, equal status, freedom of
contract, good faith, and public policy.*

N ANRERETER (FEANRIEAES L) 5T H B NREEC), promulgated on
24™ April, 2009 and effective from 13% May, 2009.

2 ANRERERTER (PeANRLAMEMFEE) &T 080, promulgated on
8™ December, 2000 and effective from 13 December, 2000.

33 Liang Huixing, 27-28.

* Yang Lixin, 102.

*Ibid. Some scholars believe that there are five general principles while others list six, Liu
Kaixiang, 26-30; Liang Huixing, 46-52.

% Liu Kaixiang, 26-30.
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III. General Principles

1. Principle of Legal Protection of Civil Rights

The essence of this principle is straightforward: any natural person or legal
person’s legal civil rights are protected by law and are not allowed to be infringed
by any other organisation or individual.*’ In contrast, with emphasis on protecting
the assets of the state and the power of the government, the focus on protecting civil
rights of each individual or legal person is widely regarded as the direction of
Chinese civil law development. Many Chinese scholars either rank this principle as
the first general principle or categorise it as the fundamental principle and purpose
of Chinese civil law.3

2. Principle of Equal Status and Principle of Freedom Of Contract

Art. 3 GPCL makes it clear that each party has equal status in any civil activity.
Even if one party is a public authority, when dealing with civil issues, such as entering
into a contract with subjects governed by civil law, it is prohibited from enforcing the
relevant counterpart to agree to any terms against their free will. This logically links
with the Frinciple of Freedom of Contract. Unless otherwise restricted by law, the
parties-Zreitree to negotiate the terms of civil activity between them.

The Principle of Equal Status is particularly important in a jurisdiction which has
experienced the transition from a planned economy to a market-oriented economy,
siiice in a planned economy a contractual party may be forced to enter into an
unfair agreement following the supply and demand plan set out in advance by the
state.”®

3. Principle of Good Faith

Pursuant to art. 4 GPCL, civil activities should follow the Principle of Good Faith.
This principle requires parties (i) to ensure fairness and equality of each civil
activity, (ii) to respect counterparties’ rights, and (iii) to avoid abusing his/her own
civil rights.*® This is the moral standard in a market-oriented economy.*! Art. 6 CL
also expressly requires contractual parties to carry out their rights and perform their
obligations in accordance with the Principle of Good Faith.

15

16

17

18

For example, in the case of Changsha Xianfeng Branch of the Agricultural Bank of 19

China v Hunan Golden Sail Investment Management Co., Ltd. and Changsha Jinxia
Construction & Development Co., Ltd. in respect to a dispute regarding a loan
agreement and corresponding security agreement,*> the purpose of the loan, as
manually written in the original loan agreement provided by the bank, is to be used
as “working capital and for the repayment of a pre-existing loan”. However, the
purpose of the loan, as manually written in the original loan agreement provided by
the mortgagor, is only to be used as “working capital”. The mortgagor refused to
perform its obligations as the mortgagor when the borrower used the new loan to
repay pre-existing debt and consequently failed to repay the new loan on the basis

37 Art. 5 GPCL.

38 Liu Kaixiang, 26-37; Liang Huixing, 42-44.

% Liang Huixing, 46.

0 Liu Kaixiang, 29.

4! Liang Huixing 269.

2 ERNARIT KD T ST S MM EHARAT KD EEFRERFIRS
A RS RIS R, judgement of the SPC dated 28™ April, 2008.
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exercised either within one year from the date the creditor knows or should have
known of the improper act or within five years from the occurence of the improper
act.8?

3. Legal Effect of Right of Invalidation

If the court invalidates the obligor’s act, then the act will be invalid ab initio.%®
Where the disposal of the property is declared void, any property recovered from a
third party would become the obligor’s property again. The creditor who excerises
the right of invalidation has no priority in satisfaction.® The creditor is not allowed
to use the property recovered initially for settling debts owed by the obligor. On the
contrary, all creditors have equal rank for demanding satisfaction of their debt.

82 Art. 75 CL.
8 Art. 25 of the Interpretation of the CL (Part I).
8 Han Shiyuan, 418; Wang Liming (2003), 519.
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Chapter 7. Liability for Breach of Contract

Literature: CHeNG Xiao (F2fi), Breach of Contract and Non-pecuniary Damage (354 5E 7=
HENE), Civil and Commercial Law View Vol. 25 (R EZ BN H25%) 2002, 70-116. Cur
Jianyuan (F£#I), On the Nature and Status of Guarantee Liability against Defects of Goods (4]
HIFRMEAE R DTAL I 2 4 5 L), China Legal Science (H[Ei%2%%) 2006, No.6, 32-43. Cur
Jianyuan (£ #21), Contract Law (& [Al¥%), Beijing 2010. Gu Angran (JlEi8R), Lectures on the
Contract law of the People’s Republic of China (FF# N RILFIE & [Fi%#HiE), Beijing 1999.
Han Shiyuan (3 137), Non-Pecuniary Damage and Contract Liability (A7~ EHi%E 54 [ 3
{F), Law Science (7%%) 1998, No. 6, 27-30. Han Shiyuan (§ftttiz), Pandect of Contract Law (&
[ 5 14), Beijing 2004. Han Shiyuan ($51HIZ), Seller’s Guarantee Liability against Defects of
Goods and Chinese Contract Law (32 A8 {R 57 4F 5T E & [F%), China Legal
Science (4 V%) 2007, No. 3, 170-190. L1 Guohui (%5 [E %), An Interview with Song Xiaom-
ing, the Presiding Judge of the No. 2 Civil Division of the Supreme People’s Court, on the Issues
on Contract Maw Practice (5t & [F)35: 71252 55 A0 2 1n] B B iy A\ RVE e R R RE KRR ),
Journal of Taw Application (YAfEIEH) 2009, No. 11, 10-13. L1 Yongjun (%7K %), Contractual
Remedy.for Non-Pecuniary Damage and its Legitimacy (JEV =445 35 B B2 LR K IE 24
), Jourrial of Comparative Law (LA 5T) 2003, No. 6, 47-62. Nine Hongli (‘T*4LTH), Study
on'Travel Contract (&I & FHT %), Civil and Commercial Law View Vol.22 (EEE1E N EE22
%))2902, 19-67. Q1 Yingyang (55/%4%)/Wu Hong (fhi4L), Issues on the Application of Law in
Concurrence between Liability for Breach of Contract and Tort, Legal Analysis on the Case
between Zhang and Bus Company 2nd Branch (%) 50{T 528 ST L3 & 45 5 b ik
& A —— ik R S5 A B AT A F U 4y RIEEHT), (ed.) Beijing High People’s
Court (JbH AR EZiERL), Studies on Difficult Cases (BEMEZMIZLSHH ), Beijing 2002,
195-202. WanG Chuang (F[4]), Issues on the Application of Law in Hearings concerning
Commercial Contract Disputes by the People’s Court (4T ARV EEEE SR E M EH
YR T A, Journal of Law Application (7:f&H) 2009, No. 9, 3-8. Wane Hongliang (F
#=2), On the Risk Allocation Rule on Impediments in Performance, Comments on the Objective
Liability System in Chinese Contract Law (i1 JB 1T PR A5 U 73 BC L N — — e 07 3R H < & [RVE>
FHE WM TR R), China Legal Science (W E%%%) 2007, No. 2, 85-95. Wane Hongliang (-
AtE2), On Guarantee Liability of Flaws of Things, Leistungsstorungsrecht and Culpa in Contra-
hendo () FHUBEIE{R STEBAT RS 11 545 413L 2K 57/F), Science of Law (JEFERLY) 2005,
No. 4, 64-74. WanG Liming (FF|BH), A Comparative Study on Chinese and German Sales and
Purchase Contracts (FF {8 3032 & 7] il BE 1 ELEX), Journal of Comparative Law (ELHVEMT5%)
2001, No. 1, 21-37. Wanc Liming (FEF|BH), Study on the Contract Law Vol. 2 (f [EVEH 7158 —
%) Beijing 2003. Wanc Liming (FF8), On Liability for Breach of Contracts (B 51 18),
Beijing 1996. Wang Liming (£ F|B)/Cur Jianyuan (F£EIT), Restatement on Pandect of the
Contract Law (& RV i8- 1), Beijing 2000. X1a0 Xun (¥ )/ Wer Yaorong (BRFEZR)/ZnenG
Shuna (JFHE), Interpretation of the Contract Law of the People’s Republic of China (Pandect)
(P N RSEAE A FVERR (R ), Beijing 1999. Yan Lixin (#3L#1), The Influence of
Earthquakes as and Event of Force Majeure in Civil Law (HhfE/ERN RIEATTHL /I FH—K
M), Political Science and Law (BUA 57%7#) 2008, No. 8, 2-9.

I. Overview

1. Definition of Breach of Contract

Chinese contract law provides several types of remedies for the aggrieved party in
cases of an obligee’s breach of a contract duty, including specific performances, the
cure of non-conforming performances, and damages. A breach of contract is
defined in Chinese contract law as the failure of a party to completely perform its
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duties under contract. A breach of contract may be actual or anticipatory. The latter
refers to the situation in which one party expressly states or indicates by its conduct
that it will not perform its obligations under contract. Therefore, the other party
may hold it liable for a breach of contract even before the obligation is due. It is
generally believed that the relevant provision, as stated in art. 108 CL, is borrowed
from the common law system.!

2. Attribution Principle of Liability

According to art. 107 CL, the non-performing party bears the liability for a
breach of contract in cases of any default, irrespective of his actual fault. Thus, it is
inferred from this provision that Chinese contract law adopts the principle of no-
fault liability or strict liability for a breach of contract.? This follows the model of
the common law system, the CISG and the PICC. Art. 107 CL is indeed an
excellent example of the influence of the CISG and the PICC on the CL. Although
the concept of strict liability is obviously different from that of fault-based liability,
in practice no fundamental difference may be identified between the two for the
following three reasons:*

Firstly, both attribution principles of liability recognize force majeure as a defence
for the breach. Even under the principle of strict liability, force majeure serves as a
defence to excuse the non-performing party from the liability for breach. Art. 117
para. 1 CL provides that a party unable to perform a contract, due to force majeure, is
exempted from liability in part or in whole according to the impact of the event of
force majeure, except where otherwise provided by law. Certainly, where an event of
force majeure occurred after the party’s delay in performance, it is not exempted
from liability. Force majeure is defined by art. 117 para. 2 CL as an objective
unforeseeable, unavoidable, and insurmountable circumstance. This definition is the
same as the one in the PICC. The term “unforeseeable” means that even an objectivly
reasonable person would not take the objective circumstance into consideration whef
the contract was concluded. The terms “unavoidable” and “insurmountable” riiean
the circumstance or its consequences may neither be avoided nor overcome.

As to the scope of force majeure, according to the mainstream scholaily view,
force majeure includes three situations: (1) natural disasters, such as\fioods, tsuna-
mis, earthquakes, volcanic erruptions, etc. (these events may be described with the
term “acts of God” in other legal systems); (2) social abnormal events, such as a war,
strike, or riot; (3) acts of the government.” For example, the government enacts a
new law which bans a contracting party from performing the contractual duty after
the contract is concluded.

Although the events listed above are usually deemed to fall within the scope of
force majeure, the final criterion to judge the existence of force majeure remains to
be “unforeseeable, unavoidable, and insurmountable”, as stipulated by art. 117

' Wang Liming (2003), 494, 498.

2 Gu Angran, 44-45; Xiao Xun/Wei Yaorong/Zheng Shuna, 341-342; Wang Liming/Cui
Jianyuan, 580.

3 Fansworth, Legal Remedies for a Breach of Contract. 70 Columbia Law Review 1147 (1970), see
Wang Liming (2003), 415; Art. 45 CISG; Art. 7.4.1 PICC.

* Wang Hongliang (2007), 85-95.

® Han Shiyuan (2004), 429-432.
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para. 2 CL. Whether or not the specific event can be considered force majeure is to
be examined based on the circumstances of a concrete case.

For example, in the case of Zhongji Tongyong Imports & Exports Company v The
Second Port Company of Tianjin Harbor, the plaintiff's goods suffered loss, due to a
windstorm, when those goods were in the custody of the defendant. In this case, the
national oceanic forecast service had warned of the windstorm, but failed to point
out that the windstorm would meet with the astronomical tide. Due to a 7-grade
wind, the tide level was in the end 160-193 centimeters higher than usual. Waves
were up one meter within the pool of the port and two meters outside the pool of
the port, both exceeding the levels previous claimed by the national oceanic forecast
service. The court ruled that the seawater had engulfed the wharf, ruining the
plaintiff's goods, because the natural disaster was aggravated by the combination of
the windstorm, the astronomical tide, and high sea waves. The court ruled that this
outcome was beyond the port company’s ability to foresee. Thus, the port com-
pany’s defence of force majeure was accepted.®

Not all earthquakes amount to force majeure.” Although earthquakes may be
predicted. by, today’s technology, they may reach different scales of magnitude. The
ones thit ate not large enough to cause damage would obviously not be considered
force ‘mijeure. With regard to an earthquake, a contracting party in the hard-hit
arfas) may be allowed to raise the defence of force majeure, while a party in the
light-hit areas may be barred from doing so. Since parties in seismically active areas
are able to invest in resources in order to fend off earthquakes, such as deploying
earthquake-oriented designs or strengthening the standards of buildings, earth-
quakes that could have been fended off by such measures do not qualify as force
majeure.

If a party is unable to perform a contract due to force majeure, it will have the
duty to notify the other party in a timely manner for the purpose of mitigation of
loss and to provide proof of force majeure within a reasonable amount of time.®

Secondly, a breach of contract due to a third party is usually barred from
operating as a defence in both attribution principles of liability. Even though a
party’s breach is attributable to the conduct of a third party, that party is never-
theless liable to the other party for breach. Any dispute between the party and a
third party is to be resolved between them in accordance with art. 121 CL. For
example, the vendor will be unable to deliver the goods to the buyer if his own
supplier defaults or if the work to be completed by a sub-contractor does not pass
the acceptable tests. In these cases, the vendor or the primary contractor may still be
found in breach. In Qin Zhangqun v Zhang Jinshui, the defendant leased land from
one villagers’ group (Ff [&/N4H) and subleased parts of the land to the plaintiff with
the permission of the villagers’ group. The plaintiff paid the total rental fee for the
whole duration of the lease contract to the defendant while the defendant annually
forwarded the rent to the villagers’ group. One year after the contract has been
concluded, the villagers’ group decided to withdraw the land and designated the
land as the villagers’ housing site. The plaintiff made a request for the refund of the

6 Zhongji Tongyong Import and Export Company Co., Ltd. v Tianjin Harbour Second Stevedoring
Co., Ltd. (hHLEF BEH O AR R RHEES —ERARAFABOELEFLZE), judgement
of the Tianjin High People’s Court dated 13% February, 2000.

7 Yang Lixin, 2-9.

8 Art. 118 CL.

Funing Huang 71



10

11

12

13

14

15

Chapter 7. Liability for Breach of Contract

rent, which was upheld by the court, by arguing that the defendant was also in a
breach of contract because he also suffered a loss as the result of the termination of
the contract. However, the defendant would be able to recover the loss by filing a
suit against the owner of the land.’

Thirdly, under the principle of fault-based liability, the mere fact of non-
performance already suffices to indicate the existence of fault unless the debtor has
a legitimate defence so that the plaintiff does not need to prove the element of fault,
which is exactly the same in cases of no-fault liability.

3. Election of Remedy in Tort or in Contract

A breach of contract may trigger liability in contract and in tort simultaneously.
In such a situation, art. 122 CL allows the plaintiff to choose between the two as the
legal basis for his actions. In other words, the plaintiff is not allowed to sue
concurrently. The plaintiff may modify a choice already made before the first
instance trial commences.!

II. Main issues

1. Specific Performance

The CL distinguishes between monetary specific performance and non-monetary
specific performance. With regard to monetary specific performance, there is no
exception. The party who fails to pay the price or remuneration is barred from
raising any defence.!! As to non-monetary specific performance, there are three
exceptions:?

(1) If the performance is impossible in law or in fact, the obligee will not be
permitted to require specific performance. The performance being impossible in
fact means that it is impossible for the obligor or for anyone else to perform, and as
a result the claim for performance is not actionable. For example, if the owner‘\cfa
house sells it to multiple buyers and the house has already been transferred to\one
buyer, it is impossible for the owner to perform the other contracts in fagt:

(2) If the subject matter of the obligation is not suitable for enforcerent or the
cost of performance is excessive, the obligor can refuse to perform. Foivinstance, a
publishing contract or a performance contract is not suitable for enforcement
because such type of obligations is usually exclusively personal to the obligor.
Enforcement of these obligations may invade the personal liberty of the obligor.
The obligor may also refuse to perform so far as the performance requires excessive
expenditure. The legislator codifies this exception in consideration of balancing
both parties’ interests.

(3) The obligee will be prohibited from requiring specific performance if he fails
to do so within a reasonable period of time.

? Qin Zhangqun v Zhang Jinshui, Institute of Applied Legal Studies of the SPC (2005), Selected Cases
of People’s Court, Special on Commercial and Intellectual Property Rights Cases of 2004 (A iR
ZBII%E (2004 FE T e FIR= L)), 237-242.

10 Art. 30 of the Interpretations of the CL (Part I).

11 Art. 109 CL; Wang Liming (2003), 574.

12 Art. 110 CL.
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II. Main issues

2. Defect Warranty

According to art. 111 CL, in cases of non-compliance in quality, the aggrieved
party may, by reasonable election based on the nature of the subject matter and the
degree of loss, require the other party to repair, replace, remake, return the goods,
reduce the price, or remuneration.

Art. 111 CL is construed by some scholars to the effect that Chinese contract law
has adopted the rule of defect warranty, which is independent from the normal rule
regarding the liability for a breach of contract.”® Other scholars deny this way of
interpreting art. 111 CL. In their opinion, there is no room for a separate rule of
defect warranty. Liability for the defect of goods has been integrated into the
provision of liability for a breach of contract.!* Scholars in favor of the indepen-
dence of defect warranty insist that there are three main differences between defect
warranty and ordinary liability for a breach of contract. Firstly, under the rule of
defect liability, the buyer has the duty to inform the seller of the defect of the goods.
If the buyer fails to inform the seller, he will be barred from asserting his rights on
the basis of the seller’s defect warranty. The ordinary rule on liability for a breach of
contract 5%s ho comparable requirement. Secondly, defect warranty exists only for a
limited piefiod of time. A buyer is not allowed to assert warranty liability beyond a
set/time limit. Thirdly, types of remedy are different. Usually, ordinary types of
Iabikity for a breach include specific performance, payment of damages, or liqui-
dated damages, while defect warranty includes the repair, replacement, remake, or
return of the goods, a reduction in price, or remuneration.'®

The above arguments are not sufficiently convincing. Even the CL has a set time
limit for the inspection of goods and requires the buyer to raise an objection within
that period of time. No compulsory conclusion can be drawn that defect warranty
constitutes a separate rule outside the general rule on liability for a breach. It can be
construed that this is a special rule for sales contracts just like the law also sets an
inspection period with respect to a cargo carriage contract.!® “Repair, replace, and
remake” are methods of specific performances. Return of the goods is in fact the
buyer’s right to rescind the contract, which is not an extraordinary relief for the
non-breaching party. “A reduction in price or remuneration” can be seen as a
combination and variation of traditional remedies, in which the non-breaching
party abandons the right to specific performance and accepts the actual perfor-
mance, but requests to recover the loss between the agreed performance and the
actual performance. In whole, the rule of defect warranty may be an independent
rule of contract law in other jurisdictions; however, it is unnecessary to interpret
Chinese contract law in the same way.

3. Liability for Damages

a) Basic Principles

(1) Full Compensation. The purpose of liability for damages is to recover the
innocent party’s entire loss. Chinese contract law takes the position that the party

13 Cyi Jianyuan (2006), 36-43; Wang Hongliang (2005), 72-74.
4 Wang Liming (2001), 21-37; Han Shiyuan (2007), 170-190.
15 Cui Jianyuan (2006), 32~43.

16 Art. 310 CL.
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Literature: Bu Yuanshi ( b 76£), Introduction to Chinese Law (Einfiihrung in das Recht Chinas),
Munich 2009. CHenG Xiao (F2W#), On the Constitutive Conditions of Bona Fide Acquisition of
Immovable Property (W/ANh7=3 & 1S A4 EEAF), Studies in Law and Business (3 Ri#F5%)
2010, No. 5, 74-84, cited as CHENG Xiao (2010a). CHENG Xiao (F£WH), On the Differentiation
Between Public Reliance on the Land Register and Bona Fide Acquisition of Movable Property
(BAFFEBILEAE I 58 B B HS X 4), Peking University Law Journal (Ff4hgE2%)
2010, No. 4, 524-539, cited as CHENG Xiao (2010b). DonG Xueli (#%%3L), On the New Mode of
Real Right Transaction Established by the Chinese Real Rights Law (& (#IAUEY #i3L I¥AE
), Legal Forum (£2£183%) 2011, No. 4, 54-64. Jia Lianjun (33%7), The Impact of the
Principle of Separation in Real Right Transactions on Notarization (A8 5)j[X 43 J& I i AHIE b
2% [)52M), China Notary (HE A1) 2009, No. 8, 42-44. L1 Yongjun (Z=7KE), Reflections on the
First Part of the Real Rights Law (X (#/#07%) 5 —%i ) &), Contemporary Law Review (244t
¥£2£) 2010, Now2, 7-20. Liv Baoyu (XI{# %), The Achievements and Shortcomings of China’s Real
Rights Law_ (tHE AL sk 545 &2), Legal Forum (¥:%i61%) 2008, No. 5, 21-28. Lu Chunya
(&%), 'Or Moment of Bona Fide in Bona Fide Acquisiton of Real Estate (124217 35 & HU A5 il
J5 H 3 B S WA B AN, Legal Forum (¥£%181%) 2011, No. 3, 130-135. LUrGER/FABER, Principles of
Eurdpean Law — Acquisition and Loss of Ownership of Goods, Munich/Berne 2011. STURNER, The
New) Chinese Real Rights Law from a German Perspective (Das neue chinesische Sachenrecht aus
deatscher Sicht), in: Bu Yuanshi ( b J7647) (ed.), Chinese Civil and Commercial Law from a German
Perspective (Chinesisches Zivil- und Wirtschaftsrecht aus deutscher Sicht), Tiibingen 2008, 3-17.
Sur Pengsheng (F§324), On the Right of Possession (i 5 Z 4<#Y), Studies in Law and Business
(FERIWIA) 2011, No.2, 86-95. Tanc Dehua (FEE1E)/Gao Shengping (fFiEF) (ed.), New
Commentary on the General Principles of Civil Law and Additional Provisions ([ &% A&
FEHTREHTE), 27 edition, Beijing 2003. Tu Changfeng (¥%1<JX), Secured Transactions, in:
Bu Yuanshi ( b 764) (ed.), Chinese Business Law, Munich 2010, 183-219. Wanc Rongzhen (L5
), On Bona Fide Acquisition of Priority Notice Registration (Tl % Bic 15 E ), Law
Science Magazine (J£%:4%7) 2011, No. 3, 10-13. Wang Yi (F¥%), On Chinese Elements in
China’s Civil Legislations (it [E R ik H 1 EILER”), Law Science Magazine (¥ 7% &)
2011, No. 4, 27-32. Zuanc Yuxin (5KMiffr), On the Possession System of Property Law in the
Traditional Legal Culture ({54854 U A ARG 57 il FEERT), Hebei Law Science ([ 4b%
2£) 2010, No. 3, 116-120. Zuene Hui (F#%), Bankruptcy, in: Bu Yuanshi ( b 764) (ed.), Chinese
Business Law, Munich 2010, 221-268.

Acquisition of ownership occurs in form of original acquisition and derivative
acquisition. While original acquisition refers to the acquisition of ownership over an
asset which was not owned by anybody at the time of acquisition, derivative
acquisition means acquisition from a predecessor in title. It should be noted that the
object of acquisition is the ownership right over an asset rather than the asset itself.!

According to art. 115 RRL, ownership over an accessory is transferred along with
ownership over the principal thing, whereas (in cases of derivative acquisition) the
parties may stipulate otherwise. The RRL does not define the term “accessory”.
Under German law, accessories are movable things that, without being parts of the
principal thing, are intended to serve the economic purpose of the main thing and

L Cf. Dong Xueli, 54, note 5. A contrary approach (transfer of the asset itself) is taken by French
law, under which the transfer of ownership takes place by extinction of the transferor’s right and
creation of a new right in favour of the acquirer (Lurger/Faber, 490).
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are in a spatial relationship to it that corresponds to this intention.? There is good
cause to believe that under Chinese law a similar concept applies.

I. Conveyance of Title

Conveyance of title, as addressed in this section, exclusively refers to derivative
acquisition of ownership by virtue of contracts. Derivative acquisition of ownership
by other means (such as acquisition by way of succession or as a result of
continuous possession), as well as original acquisition (e.g. of fruits) will be dealt
with in section III of this Chapter (infra at 61 et seqq.).

1. Transfer by a Single Legal Act

The parties to a transaction can accomplish conveyance of title by a single legal
act. Typically, this will be a sales and purchase contract, which, pursuant to art. 130
CL, is a contract whereby the seller transfers his ownership over the targeted matter
to the buyer and the buyer pays the price therefor? When the RRL sets out
additional requirements such as delivery or registration (for details see infra at 8
et seqq.), such an additional act is of a factual nature (i.e. it is a “real act” as opposed
to a legal act).*

The German approach has not found its way into the RRL although Chinese
scholars had discussed it for many years before the enactment of the RRL.° Under
the German model, a sales and purchase contract only creates an obligation to a
title transfer and will on no account bring about a transfer of title by itself, whereas
the transfer of title can only be effected by a second legal act, the so-called “real
agreement” (#JAUAT4)°. The two legal acts exist separately from one another
(principle of separation), and the legal validity of the real agreement is independent
of the validity of the underlying sale and purchase contract (principle of abstrac-
tion). If such underlying contract is void or avoided, ownership will not be re-vested
automatically, but the transferee has a duty to retransfer his ownership right aver
the property under the rules of unjust enrichment.”

2 Art. 97 para. 1 of the German Civil Code (Biirgerliches Gesetzbuch).

® This shows that under Chinese law there is one single contract containing an agreement on
mutual obligations as well as an agreement on the actual transfer of both the targeted matter and
the purchase price, cf. Stiirner, 7.

4 Stiirner, 8; Bu Yuanshi, 134 at 23. By contrast, Dong Xueli, 54 (left column), seems to be of the
opinion that there must be a real agreement, or declaration of a “real right will” ()1 & f£) because
art. 15 RRL sets out the “principle of separation” (IX 73 J5lll), which Dong obviously associates with
the “real agreement” under German law (for details on the German approach see the next
paragraph). However, there is in fact no such close link between the Chinese principle of separation
and the German approach (for the differences between Chinese and German law in this respect, see
infra at 5-7). Jia Lianjun, 42, is under a similar misapprehension.

5 Bu Yuanshi, 134 at 23.

¢ Cf. Dong Xueli, 55 (left column).

7 For a detailed description of the German model with respect to movable property, see Lurger/
Faber, 409, 482-484. The distinctive feature of the German model is typically referred to as the
“principle of separation and abstraction of the real agreement”, in Chinese: #JHUAT A5 HAUT N
X7+ 5T E N (cf. Li Yongjun, 18, note 1).
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Although Chinese law does not follow the German approach, there is a certain 6

degree of separation of the conclusion of a sales and purchase contract on the one
hand from the actual transfer of ownership on the other hand. For immovable
property, art. 15 RRL states that a contract with respect to the creation, alteration,
transfer, or extinction of a real right takes effect immediately upon execution,
irrespective of whether the property right has already been registered. For sales
and purchase contracts, i.e. the transfer of ownership of immovable as well as
movable property, art. 135 CL stipulates that the seller is obliged to deliver and
transfer ownership over the targeted matter. These provisions show that a contrac-
tual obligation to transfer ownership can be validly created without the need for
immediate transfer. It is not even necessary that the seller is the owner of the
targeted matter at the time of the conclusion of the sales and purchase contract.?

This separation of the contractual obligation from the completion of the transfer
itself is merely a chronological one. While the RRL permits a delay in time between
“signing” and “closing”, these two elements are closely linked to each other legally.
If there is newvalid contract, delivery alone will not make for a transfer of title. Some
Chinese scholars refer to art. 15 RRL as containing the “principle of separation™ or
the “priniciple of separation of the validity of an obligatory contract and the transfer
of atitte”!%. This is correct as far as the chronological separation is concerned.
However, one must bear in mind that the same term has a different meaning under
Gérman law (supra), so the use of this term in the context of Chinese law can be
somewhat misleading.!!

2. General Remarks on Publicity Requirements

Following the principle of publicity of real rights (supra Chapter 13 at 38), under
Chinese law the transfer of ownership (as well as the establishment and transfer of
any other real right) requires an act of publicity. Usually the transfer of ownership
of movable property only takes effect upon delivery, and the transfer of ownership
of immovable property does not become valid before registration.!? This shows that
Chinese law has not adopted the model of transfer by mere consent!® as its basic
model. Exceptions will be discussed below (at 10 et seqq.).

8 Art. 3 para. 1 of the Interpretation of the SPC on Issues Concerning the Application of Law in
the Trials of Cases about Disputes over Sales and Purchase Contracts. This provision shows that
arts. 132, 51 CL do not refer to the validity of the sale and purchase contract ifself but rather to the
validity of the transfer of title effected under such contract.

° Dong Xueli, 54 (left column); Jia Lianjun, 42.

10 Liu Baoyu, 22 left column.

11 Cf. supra note 4 for examples. It certainly contributes to the risk of confusion that the German
principle of separation, just as the principle of separation under Chinese law, allows for a
chronological separation of the obligatory contract from the actual transfer of title. However, this
is not the key point under German law. The meaning of the principle of separation under German
law is rather that the transfer in title requires a separate legal act (not just a “real act”) the legal
validity of which, according to the principle of abstraction, has to be assessed irrespective of the
legal validity of the underlying obligatory contract.

12 Arts. 6, 9 para. 1, and 23 RRL. This model is referred to as AU 3= X in Chinese (cf. Wang
Yi, 29 (right column)).

13 In Chinese this model is referred to as 7 8.3 ¥ (cf. Wang Yi, 30 (right column)). French law
is a textbook example of transfer by mere consent. Under French law, the ownership of movable
property passes on from the transferor to the transferee in the moment in which the contract, e.g. a
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As mentioned above (supra at 4), the act of publicity is of a factual nature. The
act of publicity itself never causes the transfer of ownership; the validity of the
transfer always depends on the existence of a valid contract, e.g. a sales and
purchase contract.!*

3. Publicity Requirements Regarding Movable Property
a) Delivery

Pursuant to art. 23 RRL, conveyance of title in movable property requires the
delivery of the movable property, unless the law provides otherwise. Such other
provisions are contained in arts. 25-27 RRL. When a transferee has already lawfully
possessed the movable, e. g. as a lessee, prior to the conclusion of the contract that is
targeted at the transfer of ownership, ownership validly passes on to the transferee
at the time when such a contract becomes effective;'s no delivery is required (brevi
manu traditio T 5 3 4+116).

Under arts. 26 and 27 RRL, actual delivery (S5F53241)!7 (or physical delivery) can
be substituted by notional delivery (W4 3Z4)'. This means that direct (or actual)
possession of the movable property remains with the same person, while a change
only takes place on the level of indirect (or constructive) possession. As a result, the
principle of publicity is attenuated in very much the same way as in German law.!°

When a third party possesses the property, the transferor may discharge his
obligation to deliver the property by transferring to the transferee the right to
request the third party to return the property.?® The transfer of ownership is
complete as soon as the transfer of the right to request a return of the property
becomes effective.?! It is noteworthy that such a right to request a return must be
the result of lawful possession by the third party, so a claim arising from unjust
enrichment will not be sufficient.

When the transferor possesses the movable property, the transferee may agree
that the property remains in possession of the transferor after the transfer. o8

sales and purchase contract, is validly concluded, and from such point in time a tranéferar “who still
holds the asset does so on account of the transferee (Lurger/Faber, 488).

14 Stiirner, 7.

* Art. 25 RRL. The beginning of this provision (“The establishment and transfer of real rights in
movable property (...)") addresses both the transfer of ownership and the establishment of other
real rights (such as a pledge). However, its last part (“(...) the real right shall become effective as of
(-..)") strictly speaking, only fits the establishment of real rights, cf. Liu Baoyu, 26 (right column).

16 Cf. Sui Pengsheng, 91.

17 Cf. Sui Pengsheng, 91.

'8 Cf. Liu Baoyu, 26 (left column); Sui Pengsheng, 91.

19 Stiirner, 11.

20 Art. 26 RRL. This kind of substitution of actual delivery is termed #4535 4} in Chinese, cf. Liu
Baoyu, 26 (left column); Sui Pengsheng, 91.

2! Where the right to request return of the property is transferred by way of transfer of a delivery
order ($21%#.), the transfer does not become effective before the third party possessor has been
notified of the transfer. See Concordia Agricultural Products (Shanghai) Ltd. v Guangdong Fuhong
Oil Products Ltd and Zhanhong Branch of China Construction Bank Co., Ltd. as third party in
respect of a dispute over the confirmation of ownership (&% % 7 4% 7= i % 5 (L) B IR A 7 5
J 2R M A B A B S5 =N o [ R AR AT IR 3 R BRI T 44T BT B A 41 4 %),
judgement of the SPC dated 25" February, 2011. Unlike a bill of lading (&2, see art. 71 of the
Maritime Code (infra note 28)), a delivery order is not a document of title.
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ownership of the property (constitutum possessorium 157524 5E?2) 2> The parties
have to make an explicit agreement to this effect, e.g. a lease agreement between the
transferee as lessor and the transferor as lessee; the agreement on the transfer of
ownership itself, e.g. a sale and purchase contract, is not sufficient.24 Ownership
passes on to the transferee upon conclusion of both agreements.

b) Registration

Registration is not only available for real rights over immovable property (see
infra at 18 et seqq. for registration of immovable property) but also for certain types
of movable assets. Pursuant to art. 24 RRL, the establishment, modification, transfer
and lapse of real rights in respect of vessels, aircraft vehicles, and motor vehicles
does not affect a bona fide third party before such establishment, modification,
transfer, or lapse of a real right has been registered.?®

It is clear that after the delivery of a vessel, aircraft vehicle, or motor vehicle, the
transfer of title needs to be registered in order to be effective as against a bona fide
third party’S, However, the question arises whether delivery is still required to
complete-ihe" transfer of ownership when the transfer has already been registered.
Given(that the purpose of any act of publicity is to make the transfer visible to the
pubiic one could argue that registration serves this purpose as well as, or even better
thans.delivery can do;*” therefore, no delivery should be required in this case. In
addition, the transfer of ownership of immovable property solely requires registra-
tion as an act of publicity. Therefore, one could take the view that art. 24 RRL is a
“law that provides otherwise” within the meaning of art. 23 RRL.

On the other hand, art. 6 RRL clearly states that the establishment and transfer of
real rights over movable property require delivery of the property. Art. 16 RRL,
according to which registration is the basis for the attribution of real rights, only
applies for immovable property. In addition, it would be odd if the generic reference
to the possibility of exceptions in art. 23 RRL were directly followed by a provision
containing such an exception without art. 23 pointing to it in a more specific way.
More importantly, arts. 25 and 27 RRL give an example of how the RRL is worded
when transfer can take full effect in the absence of actual delivery (“the real right
shall become effective”). By contrast, art. 24 RRL only refers to opposability as an
option against a bona fide third party.

22 Cf. Liu Baoyu, 26 (left column); Sui Pengsheng, 91.

23 Art. 27 RRL. Similar to art. 25, the wording of art. 27 is imperfect in that the Law addresses the
transfer of a real right but states that such real right “shall become effective”, cf. Liu Baoyu, 26 (right
column).

** Qingdao Yuanhongxiang Textile Co., Ltd. v Gangrun (Liaocheng) Printing and Dyeing Co., Ltd.
in respect of a dispute over the confirmation of a recall right (F & ¥ 2 #£ 95237 PR 2 = YR i 1
YRED A IR 2 7] BRI N 214 %), judgement of the High People’s Court of Shandong Pro-
vince dated 5™ May, 2011.

* There are separate registers for the different types of assets. For example, the registration of
real rights with respect to vessels is subject to the Regulations on Vessel Registration (FEff%E 1 %%
%) promulgated on 2™ June, 1994 and effective from 1% January, 1995. Registers are run by the
local offices of the Maritime Safety Administration (##3%/)); a central register does not exist.

% For details regarding the concept of opposability against a bona fide third party, see infra at 20.

%7 This idea seems to be at the basis of art. 106 para. 1 (3) RRL according to which good faith
acquisition does not require delivery where a real right that requires registration has been duly
registered.
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Chapter 20. Family, Marriage, and Succession

Strictly speaking, China has not established a sound legal system of estates
management.”! The SL contains some provisions dealing with the management of
estates, which may be applied to both foreign-related and domestic successions. In
brief, art. 24 SL provides that anyone who possesses the estate of the decedent shall
carefully maintain it and that no one is to misappropriate or contend for it. Further,
art. 29 SL provides that the allocation of the estates should be conductive to
production and livelihood (of the heirs). Art. 33 SL provides that the applicable
tax or debts of the decedent should be satisfied prior to the allocation of the estates.

According to art. 34 LAL, on the law applicable to the management of estates in
foreign-related succession, the governing law should be that of the place where such
estates are located. Here, Chinese law does not distinguish real estates and movable
estates. Besides, it should be noted that some Sino-foreign consular treaties also
contain provisions on the management of estates, such as the Consular Treaty
between the People’s Republic of China and the Republic of Mongolia.2 In such
cases, according to art. 142 GPCL (supra at Chapter 18 at 19), treaty provisions
prevail over the SL.

4. Succession of Heirless Estates

In reality, it is possible that no heirs can be identified to inherit the decedent’s
estates. A typical reason could be that the decedent has no statutory heirs and
makes no testament to dispose of his estates, or that all heirs lose their rights to
succession. It is thus necessary to first discuss how to identify whether certain
estates should be deemed as heirless estates and follow up with who should inherit
such heirless estates.

Concerning the first issue, it is widely accepted that the applicable law of
succession should be applied to decide whether certain estates are to be deemed as
heirless estates. In practice, such a law could refer to either the national law of the
decedent (the law of his nationality or domicile) or the lex loci rei sitae. On this
issue, Chinese law does not contain an express provision. Therefore, the general kit
on conflict of laws governing foreign-related succession, namely art. 149-GPCL,
applies. Under this provision, when the decedent dies, the law of his‘desmicile
should govern whether his movable estates are heirless estates, while t4evex loci rei
sitae should govern whether his real estates are heirless estates.

Concerning the second issue, art. 35 LAL provides that the applicable law should
be that of the place where the decedent’s estates are located when he dies. It should
be noted that this provision does not distinguish real estates and movable estates;
thus, it should be applied to both types of estates. In cases where this rule refers to
the substantive law of China, the SL comes into play. With regard to heirless estates,
art. 32 SL provides that heirless estates are generally inherited by the state of China.
Such a provision is different from many state laws and reflects China’s long-rooted
orientation towards the state’s interests in lawmaking, Furthermore, as mentioned
earlier, some Sino-foreign consular treaties also deal with succession issues. There-
fore, according to art. 142 GPCL, if these relevant treaties contain different rules,
such rules shall prevail (supra at Chapter 18 at 19).

2! Wan E’xiang, 255.
*2 See Zhang Bozhong, 438-439.
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Literature: Car Manjiao (178%%), “The Iceberg Beneath the Water”: The Hidden Discrimination
against the Lex Mercatoria in Chinese Arbitration, Journal Private International Law 2011, Vol. 7 (2),
351-352. Huang Jin et al (¥ 3), Chinese Judicial Practice in Private International Law: 2006, Chinese
Journal of International Law 2009, Vol. 8 (3), 715-740. Huanc Jin (¥%i#), Private Internationa.I La_w
(E BRFLYE)(2 ed.), Beijing 2005. Huo Zhengxin (BEBUK), On the Applicable Law to Compensation in
Foreign-Related Tort (#4MRALZ fFif15EEH), Studies in Law and Business (AR A 7T) 2011,
No. 6, 11-16. LianG Huixing (BEA), Comments on China’s Civil Legislations: Civil Code, Real
Rights Law and Tort Law (4 [ ReZF S35 1F Ui B A BUE AL T E1%:), Beijing 2010. Ministry of
Labor and Social Welfare (35 214+ 2x{RF%EHE), Publicity Guideline of the Labor Contract Law of
The People’s Republic of China ( (FF# N RILAIE & FE) SAEN) (29 June, 2907)4
VoGENAUER/KLEIN=EISTERKAMP (eds.), Commentary on the EB%];EROIT Pl(riinciplez of Inée;nationﬂ
Commercial Contracts, Oxford 2009. Wan E’xiang (ed.) (Ji58#fiZm3), Un; erstanding and Applying
the Law of the, Application of Law for Foreign-related Civil Relations (?ﬁ%%i?’i%‘/iﬁ@ﬁﬁ %%
SCHRAEEIE), Beijing 2011. Xiao Yongping (B 7K *F), Principles of Privat‘e International Law ([E P
FAVEERH), 2nd ed., Beijing 2007. X0 Yongping (47K F)/Lone Weidi (JLEK), Contractual Party
Ayioawmy in Chinese Private International Law, Yearbook of Private International Law 2009,
N1, 194-209. Yane Lixin (#5L37), Guidelines on Application of Law Concerning Chinese Media
Jort Cases (1 E SRR FTAE R ML EIER 18 5!), Journal g Henan University zf Econofrn;lcs fnd
Law (JA g M 4 B0 K Z544R) 2012, No. 1, 15-31. Yu Ying (R=), Comment on Art. 42 of the Law
of thi Application of Law for Foreign-Related Civil Relations (AN REFE R RIEFRE AEE425%),
Law Review (V£2£VFi8) 2011, No. 2, 65-66.

1. Introduction

This Chapter deals with several types of civil relations that probably carry the
most practical significance in people’s daily life. It touches upon various fields of
law, such as property law, contract law, intellectual property law, and tort law. As
mentioned in previous chapters, in China, property rights (real rights) and obliga-
tions are governed principally by the Real Rights Law (RRL)!, the Contract Law,
and the Law on Tort Liability?. The main sources of intellectual property (IP) rights
include the Patent Law®, the Copyright Law*, and the Trademark Law’. Most of
these laws are either newly adopted or recently amended in order to keep pace with
the country’s rapid economic development in recent decades. In addition to these
laws, there are also a large number of relevant SPC judicial interpretations and
administrative regulations. China is also a contracting state to various international
conventions in the above areas, such as the 1980 United Nations Convention on
Contracts for the International Sale of Goods (CISG).

LI#Li%, promulgated on 16™ March, 2007 and effective from 1 October, 2007.

2 (ZM T {F¥%, promulgated on 26" December, 2009 and effective from 1% July, 2010. N

3 £ F|yk, promulgated on 12 March, 1984 and effective from 1% April, 1985; last revision
effective from 1%t October, 2009. N A

4 ZVERUE, promulgated on 9™ July, 1990 and effective from 1 June, 1991; last revision effective
from 1% April, 2010. B

5 BiARi%, promulgated on 23 August, 1982 and effective from 1% March, 1983; last revision
effective from 1% December, 2001.
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It should be noted that, although the laws of contract, tort, property rights, and
IP rights are quite numerous and fragmented, the importance of the rules on
conflict of laws in these fields has been somehow diluted in recent years. One
reason is the enhanced unification of laws in these areas at the international level,
particularly in the field of contract law. Another reason is that nowadays the
national legal systems tend to recognize the broadened party autonomy principle,
which governs a wider scope of issues than merely contractual disputes.

IL. Property Rights (Real Rights)

In modern society, real rights carry fundamental significance. Almost all state
laws contain concrete rules governing various types of real rights, and such rights
are deemed as an important aspect of citizen rights. Under Chinese Law, though
real rights have a broad coverage, they are divided by art. 2 RRL into movables,
immovables, and certain rights as prescribed by law. The term “real rights” means
the exclusive right of direct control over a property enjoyed by the holder in
accordance with law, including ownership, usufractuary rights, and real rights for
security.

That the law should protect citizens’ real rights is a well-established principle.
This principle is partly recognized and codified by the RRL. As discussed in Chapter
13, leading Chinese civil law experts opine that art. 66 RRL actually denies the equal
protection of private property and state property because it obviously prioritizes the
protection of state property.°

It is interesting to note that the RRL does not contain rules on conflict of laws.
According to its art. 8, in cases where other laws contain special provisions
regarding real rights, such laws shall apply. Therefore, the LAL will be applied to
determine the applicable law of foreign-related real rights issues, according to
which different types of real rights are governed by different rules on conflict of
laws. Although real rights issues are among the most important and complid4ted
legal issues, the rules on applicable laws, with regard to real rights issues, aré, hot
always so complicated thanks to various well-established principles.

1. Immovables

Generally, it is necessary and a general practice to distinguish immovables from
movables in law. Such a distinction is not only relevant to the jurisdictional issue of
real rights disputes, but is also connected to the disposal of such rights. It has been
well established that the law applicable to immovables is the law of the place where
such estates are located (lex rei sitae).

This rule was formerly recognized by art. 144 GPCL and later codified by art. 36
LAL. Art. 36 LAL does not distinguish the different aspects of immovables; thus, it
should be understood that the lex rei sitae governs all aspects of immovables, unless
otherwise provided, including the ownership, sale, lease, use, establishment, mo-
dification, assignment, extinction, and legal protection of such immovables. Given

® See generally Liang Huixing, 114-128.

274 Manjiao Chi

II. Property Rights (Real Rights)

such a broad coverage of this provision, it is even suggested that this LAL provision
does not contain any exceptions.”

2. Movables

An important implication of distinguishing immovables from movables lies in
that they are subject to different applicable laws. Compared with immovables, the
law applicable to movables has undergone substantial changes in the past centuries.
Formerly, movables were governed by the lex personalis of their owners. Since the
19 century, this rule gradually became obsolete due to the frequent cross-border
movements of persons and the development of international commercial trans-
actions. Following such a trend, some states began to apply the lex rei sitae rule
to movables. More recently, with the rapid economic development, various states
began to adopt the party autonomy principle in order to determine the law
applicable to movables.

In China, the GPCL and its relevant judicial interpretations do not contain any
express ruled tegarding the law applicable to the movables. This vacuum is filled by
the LAL fellowing recent international legislative trends. According to art. 37 LAL,
parties\ mdy reach an agreement regarding the law applicable to the movables;
absény such agreement, the lex rei sitae (where the legal relations occurred) is
aiplied. This provision is applied to a broad range of aspects of foreign-related civil
welations relating to movables, including the ownership, use, type, contents, estab-
lishment, modification, assignment, termination as well as legal protection of such
movables.

Under Chinese law, there are a few exceptions to art. 37 LAL. For instance,
movables in transit are a typical exception. Generally, it is almost practically
impossible to determine a certain location of movables in transit as such location
is constantly changing. Therefore, art. 38 LAL provides that the law applicable to
such estates is subject to the parties’ agreement; and absent such agreement, the
applicable law is the law of the destination of the transportation.

3. Securities

There is no unified definition of the term securities as different states have
different legal systems and commercial practices. However, it is generally agreed
that securities as such should possess certain elements: they should be negotiable,
carry certain value, and represent certain rights independent from its holder.

In practice, there might be many ways to classify securities. For instance,
according to art. 2 Securities Law?®, securities include corporate bonds, stocks, or
others types of securities as approved by the State Council. Art. 71 Maritime Law
deals with commonly seen types of securities, for instance, bill of lading. Similarly,
art. 2 Negotiable Instruments Law provides that negotiable instruments may refer to
money orders, checks, and/or promissory notes. Besides, as previously mentioned,
Chapter 5 Negotiable Instruments Law also provides for several rules on conflict of
laws for foreign-related securities.

7 Wan E’xiang, 270.
8 {EF#%, promulgated on 29™ December, 1998 and effective from 1%t July, 1999; last revision
effective from 1% January, 2006.

Manjiao Chi 275

10

11

12



13

14

15

16

17

Chapter 21. Property Rights, Obligations and Intellectual Property Rights

In contrast, the LAL fails to expressly provide what types of securities it governs,
Thus, it is at the discretion of the court to decide whether a certain type of securities
falls under the scope of application of the LAL. This is to say, the LAL is
supplementary to the above securities laws. In other words, the LAL shall be applied
if the previous laws are not applicable or do not contain rules on conflict of laws.
According to art. 39 LAL, securities are governed either by the law of the place
where the rights in respect of securities are to be exercised, or by any other law to
which the securities are most closely connected. Since the LAL is unclear on the
connecting factors which are needed to decide on the law most closely connected, it
is subject to the discretion of the courts.

4. Pledge of Rights

According to art. 223 RRL, at the outset, there are various types of rights on which
a pledge can be established, including (1) money orders, checks, and promissory
checks; (2) bonds and deposit receipts; (3) warehouse receipts and bills of lading;
(4) transferable fund units and stock rights; (5) assignable property rights of trade-
mark rights, patent rights, copyrights, etc; (6) receivables; and (7) other property
rights that can be pledged as prescribed by law.

With regard to the law applicable to a pledge of rights, the RRL is silent. Again, the
LAL fills the gap. According to art. 40 LAL, a pledge of rights is governed by the law
of the place where the pledge is established. As the LAL is silent as to what place is
deemed as the place the pledge is established, one must resort to the respective
substantive laws. On this issue, arts. 224-228 RRL provide guidance. According to
these provisions, the place of establishment of the pledge is generally the registration
place of such pledge. Such rules on conflict of laws echo the compulsory requirement
of registering a pledge of rights as prescribed in these provisions.

II1. Contract

Given the practical importance of contracts, contract law is deemed~a key
instrument in almost all state legal systems. In nature, a contract is an agreement
between two or more parties that dispose of their civil rights and thereby create
certain obligations to one another. Art. 2 Contract Law (CL) clearly recognizes that
a contract is an agreement created to establish, modify or terminate the civil rights
or obligations between equal natural persons, legal persons, and organizations.
Contracts are divided into a number of major types, such as sales contracts, lease
contracts, and transportation contracts. Contract law regime is a complicated one,
touching upon various aspects of legal issues, such as formation, legal effects,
modification, termination, performance, breach, and remedy of a contract. The
applicable law issues relating to foreign-related contracts are mainly embodied in a
special chapter of the GPCL, art. 126 CL, the LAL, and various SPC judicial
interpretations.

1. The Party Autonomy Principle

Since the mid-20% century, party autonomy has been widely recognized as a
fundamental principle of private international law. Under Chinese law, subject to a
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few exceptions, this principle is applied to settle applicable law issues in various
types of legal disputes, including both international disputes and inter-regional
disputes.’

The applicability of the party autonomy principle to foreign-related contractual
disputes has long been confirmed in Chinese law. It was first provided by art. 145
GPCL and later in art. 126 CL. The relevant parts of both provisions provide that
parties to a foreign-related contract may choose which law to apply to their
contractual disputes, except when the law has other provisions. Absent such a
choice, the law that bears the closest connection with the contract is applicable.

The same position was recently codified in art. 41 LAL. According to this
provision, parties may agree to choose the law applicable to their contract. Absent
such a choice, the law of the place where the party, who is required to effect the
characteristic performance of the contract, has its habitual residence or any other
law to which the contract is most closely connected is applicable. In practice, parties
are only allowed to choose substantive law instead of procedural law. Besides,
parties may choose a law to govern their contract that bears no connection with
the contracf, enless such a choice violates the mandatory rules of Chinese law.1°

Despito. China’s explicit recognition of the party autonomy principle, it is still
necessary“to further discuss several operational aspects of this principle, such as the
tipiefor parties to conclude their agreement on the choice of law, the formal
requirements of the parties’ choice as well as the restrictions and exceptions of this
principle.

First, the LAL is silent as to the time frame for parties to make an agreement on
the choice of law. In general, it is accepted that parties may choose the law
applicable to their contract either before or after the conclusion of the contract or
before a dispute arises. Some state laws also allow parties to modify their original
choice of law. In this regard, the Rules of the SPC on the Relevant Issues Concerning
the Application of Law in Hearings on Foreign-Related Contractual Disputes in
Civil and Commercial Matters (SPC Judicial Interpretation No. 2007-14)!! contains
clear guidance. According to art. 4 of the SPC Judicial Interpretation No. 2007-14,
if the parties conclude an agreement on the choice of law before the end of the first
instance court hearing, the agreement will be allowed. In Guangzhou Xianyuan Real
Estate Co. Ltd v Guangdong Zhongdazhongxin Investment Planning Co. Ltd,
Guangzhou Yuanxing Real Estate Co. Ltd, and China Investment Group Interna-
tional Finance Ltd"? concerning a contract for the transfer of company shares, the
SPC, based on this provision, ruled that Chinese contract law should be applied
because all of the parties had agreed to it during the court hearing. There are other
cases where the parties make their agreement on the choice of law during the court
hearings, some even during the hearing of the second instance.!* Though scholars

® Xiao Yongping/Long Weidi, 195.

0 Wan E’xiang, 297.

R N RIABER T 8 E A R F R 4 A4 RS EE T WS, promul-
gated on 11" June, 2007 and effective from 8t August, 2007.

PN TTAL RS 7 B AR T IR A T 5 7R pok h B B SR PR A T T M 4 TR
2 7] 48 4 T o B A A R A ) BB 144 4 2, judgemient of the SPC dated 30" Decem-
ber, 2009.

13 See Xiao Yongping/Long Weidi, 199-200.
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