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Chapter 1 TAX SYSTEM

B business transformation and better public service.
See further at §1-025.
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The Convention will come into force for New Zealand on 1 March 2014.

L)

The statutory basis of income tax in New Zealand is the Income Tax Act 2007 and the Tax
Administration Act 1994. Together, these Acts are the latest in a series of statutes, dating back
to the late 1800s, that deal with a tax on income. These Acts are the prime source of all the
current law on the subject and an understanding of their basic provisions is essential to anyone
studying the subject or dealing with income tax problems. Tax legislation is possibly the most
complicated area of legislation in New Zealand and is subject to numerous amendments every
year.

The passing of the Income Tax Act 2007 in December 2007 completed the project to rewrite
New Zealand's income tax legislation. The 2007 Act came into effect on 1 April 2008. For a
discussion of the rewritten Act, see §1-056.

The Income Tax Act deals with income tax and other taxes derived from the income tax
system. Fringe benefit tax, qualifying company election tax and resident and non-resident
withholding taxes are examples of taxes imposed under the main taxing statute. Amendments
are made to the Act each year and are read as though they were part of the principal Act,
applying from the time specified in the amendment Act. This means that the Act, as originally
passed, does not state the law as it will apply in later years. The Act must be read along with
its subsequent amendments.

Inland Revenue (IR) administers the tax system. IR"s powers and responsibilities are set out in
the Tax Administration Act. This Act charges the IR’s chief executive, the Commissioner of
Inland Revenue, with the care, management and collection of the taxes covered by the Inland
E_{evenue Acts. In carrying out his or her duty, the Commissioner is required to collect, over
ftime, the highest net revenue practicable within the law. The Commissioner is authorised to
make binding rulings, assessments, determinations relating to financial arrangements and
determinations for other purposes. The Tax Administration Act also authorises the Governor-
General to issue directions to the Commissioner of Inland Revenue, but only in relation to the
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administration of the Inland Revenue Acts. These directions are made by Order in Council.

The Governor-General is not authorised to give directions concerning the tax affairs of
individual taxpayers or the interpretation of tax law.

The Tax Administration Act and the Income Tax Act require taxpayers to self-assess their
income tax liabilities. However, it is the Commissioner who administers the tax system and
issues assessments on default or after investigations.

Regulations for various purposes under the Income Tax Act may be made by the Governor-
General. Any regulations and orders made under earlier Acts continue to have effect as though
they were made under the Income Tax Act, unless they are specifically revoked. Regulations
have been made to deal with matters such as general administration and machinery provisions
(eg the Taxation Review Authorities Regulations 1998, which outline the disputes resolution
procedures). Numerous orders have been made under specific sections of the Act relating to

very specialised matters.

€1-020 The tax statutes

A brief history of taxation

The origins of income tax can be traced to the Napoleonic Wars. To finance the conduct of the
wars, a duty known as income fax was imposed in the United Kingdom, as a temporary
measure, from 1799 to 1802 and 1803 to 1816. It was reintroduced as a temporary measure in
1842, but this time the duty was never removed. Income tax was first imposed in New
Zealand by the Land and Income Assessment Act 1801. That Act, with subsequent
amendments, was consolidated in 1900. Further consolidating Acts were passed in 1908,
1916. 1923 and 1954. Various other types of tax were imposed by those Acts. The importance
of income fax increased, however, and the proportion of revenue collected by that tax rose,
particularly compared with that from land tax, until it was the dominant source of Government
revenue. In 1976 Parliament split the Land and Income Tax Act 1954 into two Acts. These
were the Income Tax Act 1976 and the Land Tax Act 1976 (the latter being abolished from 31
March 1992 by the Land Tax Abolition Act 1990). In December 1994 Parliament enacted the.
Income Tax Act 1994, the Tax Administration Act 1994 and the Taxation Review Authorities
Act 1994, marking the first phase in a four-step process (@ rewrite the Income Tax Act 1978,
In July 1996 the Taxation (Core Provisions) Act 1996 rewrote Pts A and B of the IncofiyTax
Act 1994, In May 2004 the Income Tax Act 2004 received Royal assent. Briefly, this Act
rewrote Pts A—-E and Y of the Income Tax Act 1994. In November 2007, the Incoms Tax Act
2007 was enacted, containing the rest of the rewritten Parts and Schedules apd re-¢nacting the
Parts enacted under the 2004 Act. It applies from the 2008/09 income ygar) See further at
11-056.

The significance of taxation

Income tax is important for two reasons. First, it is the Government's principal source of
revenue. In the “IRD — Annual Report™ document produced by Inland Revenue, published
October 2013 at 17, it shows the breakdown of revenue collected in the 2012713 year by the

three key tax types as:
B income tax — 73% of revenue
B GST — 26% of revenue, and

B other indirect taxces, including excise taxes on tobacco, alcohol and petrol — 1% of
revenue.

This revenue is applied to finance many of the benefits offered by New Zealand’s welfare

system. Secondly, it is a measure that influences most people’s standard of living. Most adults

pay income tax but any whao did not do so would be financially better off. Many taxpayers se¢

‘ncome tax as an appropriation of their earnings. Many businesses. particularly the large-scale
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ones, see income tax as a business cost that must be k ini
e ; h ] ept to a minimum.
ixﬂaaﬁnanc{ﬂ 3ffail|!g E:Es;:pus of the possible tax implications when they cog':'}:n?::q aL;f: il
| il S],’Stf:m e hl:s outlof:rk on the part of taxpayers accounts for many feature: %{?f
e e th requll{'ed the creation of a large bureaucratic organisati
e system, with the administrators being given wide powgrs if}ait;l?]i e
ire

into people’s financial affairs. It has also led
2 to
not only to plug gaps but also to expand the tax bz:::: e L

€1-025 Tax policy work programme

In a speech on 8 November 2013 to the Ne i
c w Zealand Institute of Ch '
g};‘f‘::ﬁnmc:ml*z t:xucklign(f, the Revenue Minister, the Hon Todd :1?3;:1 A:mumants e
| gt t]:)O;E} work programme for the next 18 months. The nefu: Ia:noaulpced et
pport the Government's priorities for growth and produ?:ti:'?fy W;;E

delivering better public services. Th
- cre are i ~
work programme: three main areas of focus for the new tax policy

B making further i i
£ er improvements to the tax and social policy rules within the Government’s

broad-base. Jow-rate tax framew —
e mework ensuring t ; .
gt up ter® and contirmally improw g that the tax system is well maintained.

- CD]'I"! WL O Of the GO crmmen 'S CIOT o7 Our dd
TS ! Vi t f f i i d ressIT
® ; — lﬂtemahﬂnaI tax n.l]es and 91
bdb“ Lrosion all(l [I] [)ﬁt Shlit"lg — 50 'Je“r Zeﬂla"d iS- dan aluacti\"e p!ace to d“ husi“lesgs

aned invest in while strengtheni
Finv s ening our tax rules to i
their fair share of tax in New Zealand, and o e

. Sha PP
IpEll tEIE !0(:!.[5 on tax pO'!CV devek!pmcnt u-{)]'k to su ort Illlaﬂd Re\-'f:lluc b bus]“css

transformation programme and
the ! .
Zealanders. Government’s goal of better public services for New

Details of the Government’s tax policy work programme are as follows:

Im i i ithi
proving current tax settings within a broad-base, low-rate tax framework

Research and i
Taking forward the Government's proposal to cash-out R&D tax losses in

development the i i i i
i e income year in which they arise.
losses
Black-hole R&D | Consideri
! ering the tax deductibility of capi i i

;.:peﬁdlmc appropriate circumstances. s i

teraction of Considering hi
e o : % ow to preserve the benefit of loss offsetting for
el shareholders of non-wholly-owned groups. :
credits

Review of tax idering simpli
Considering simplification, technical and base maintenance issues that

rules for ¢ . :
held compl:rfil::g ?r:::slf“;l'nde‘r s rules applying to closely-held companies
i ﬁlz:;glé?]i:rﬂt:wng the overall coherence of the rules. These in:r:lude the
Tax pooling e -through companies and other close company regimes.
Depreciati(;_n = c\-le-mr!g whether the tax pooling rules are operating as intended
buildings Ec?_n"s’de““g Oﬂgﬂilng_ boundary and remedial issues stemmi :
oval of depreciation on buildings. g M
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Tax treatment of

Reviewing the current income tax treatment of government grants.

government
grants
Financial Setting minimum financial reporting requirements for companies and
reporting certain other business taxpayers.
Taxation of Scoping a review of the tax settings for annuities.
annuities
Remedial work Considering remedial matters arising from recently enacted legislation as
programme well as other priority tax law coherence and maintenance issues. Recently
enacted regimes include:
M the controlled foreign company rules
M the life insurance rules
M the mixed-use assets rules
M social assistance income base broadening rules
M the new child support regime.
KiwiSaver Supporting Inland Revenue’s review of the process for the reporting,
employer and recording and collection of KiwiSaver employer and employee
employee contributions, and ensuring a visible and cohesive approach to non-
contributions payment of KiwiSaver contributions.
Child support Considering whether there are further ways to address the problem of
overseas debt overseas child support debt.
Student loan Providing continued policy support for the ongoing compliance strategy
overseas-based to encourage compliance by overseas-based borrowers.
borrowers

International tax

reform and addressing base erosion and profit shifting

Active income
exemption for

Aligning the treatment of offshore branches with the current regime for
controlled foreign companies. An active income exemption will mean

instruments and
entities

offshore that foreign business income or losses will not be included in New
branches Zealand tax assessments. A |
Mutual Working to progress mutual recognition of trans-Tasman imputation
recognition of credits which would see both New Zealand and Australia recoghising
imputation company tax paid in the other jurisdiction for imputation purposes.
credits AW
Profit shifting Examining problems with the thin capitalisation and traiisier pricing
using related- rules. These rules are designed to prevent profit shifting by non-residents
party debt who fund their New Zealand investment using related-party debt that
gives rise to deductible interest payments.
Foreign hybrid Exploring whether New Zealand should restrict interest deductions on

hybrid instruments where the interest payment is not taxed in the foreign
jurisdiction. Examining the need for an anti-arbitrage rule for offshore
entities to prevent double non-taxation or double deductions.

Non-resident Addressing problems with the application of NRWT to interest on
withholding tax related-party debt.

(NRWT) on

related-party

debt
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Approved issuer Considering a requirement that all AIL payers provide more information
levy (AIL) relating to lenders.
disclosure

_@Ej_re_nEnts
GST a_nd online Corltsuhing with the public on GST issues raised by the increasing use of
shopping online shopping on overseas websites.

Double tax Negotiating new agreements to maintain and expand the network.

agreements and

tax information

exchange

agreements

Business transformation and better public services

Review of the Addressing a range of secrecy/privacy issues, including enabling data to

tax secrecy be made available to interested parties for research purposes and

provisions (s 81 supporting the Ministry of Justice review of the Privacy Act 1993.

of the Tax

Administration

Act 1994)

Information Advancing work in the following arcas:

sharing n Iql’nrm_aii‘on sharing with the social welfare sector — Information
sharing within the wider social services clusters to prevent and recover
debt and prevent fraud.
n Information sharing with business regulators — Information
sharing with business regulators for the purpose of ensuring compliance

; and efficient government administration.

] quurm?lﬁan sharing in relation to serious crime — Information
sharing with law enforcement agencies to enable the detection and
prevention of serious crime.
Business Ensuring that the policy and legislative framework is fit for purpose to
iraﬂsforn_'lauon enable the implementation and delivery of secure digital services.
— enabling
secure digital
services
Business Ensuring that the policy and legislative framework is fit for purpose to
transformation improve and streamline the collection of PAYE and GST information.
— collection of
GST and PAYE
information
Encﬂu!'aging Reviewing the interest, penalty and debt rules to ensure that the rules
compliance encourage taxpayers to comply with their tax obligations.
Simplifying the Considering whether the tax and transfer system can be simplified either
tax and transfer legislatively or operationally to reduce complexity for individuals.
system
21st century tax [dcntifyipg and scoping the directions or steps, from a tax administration
administration perspective, to ensure that the policy and legislative framework facilitates
gnd supports bu_smess transformation, particularly stage 2 (streamlining
income and business tax processes) and stage 3 (streamlining social
policy processes).
11-025
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LEGISLATIVE FRAMEWORK

€1-030 Structure of the Tax Acts

The Income Tax Act 2007 is organised in a structure of Parts and Subparts and follows the
structure, drafting style and features of the Interpretation Act 1999. The following is a brief
analysis of the Act:

B Part A sets out the Act’s purpose and principles for interpretation.
Part B contains the core provisions.

Part C defines income.

Part D defines the extent to which deductions are allowed, and sets out how specific
rules on deductions interact with the general rules on deductions.

Part E deals with the timing and quantification of income recognition and deductions.
Part F recharacterises certain transactions.

Part G contains the provisions relating to tax avoidance and non-market transactions.
Part H provides for the tax treatment of certain specific entities.

Part | contains provisions relating to tax losses.

Part L sets out the entitlement to tax credits.

Part M deals with the tax credits which are paid in cash.

Part O contains the rules relating to memorandum accounts.

Part R contains the general collection rules relating to the payment and withholding of
tax.

B Part Y contains the definitions used in the Act and related matters.
B Part Z contains the amendments, repeals, savings and transitional provisions,

Structure of the Tax Administration Act

The Tax Administration Act 1994 contains most of the provisions relating\to’ administrative
and procedural aspects of income tax law. Formerly, these provisions\were found in the
Income Tax Act 1976 and the Inland Revenue Department Act 1974 (Cxcept those provisions
relating to the Taxation Review Authority). Among other things, the Tax Administration Act
imposes reporting and disclosure obligations on taxpayers. It also sets out the offences and
penalties imposed on taxpayers for breach of their tax obligations together with the procedure
for disputes resolution. Its structure may be analysed as follows:

M Part | — purpose and construction
Part 2 — the roles of the Commissioner and Inland Revenue
Part 2A — taxpayer’s principal tax obligations
Part 2B — PAYE intermediaries, provisional tax and resident passive income

|
||
|
M Part 3 — information, record-keeping and returns
B Part 3A — income statements

|

Part 3B — credits of tax
1-030
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B Part4 —secrecy
W Part 4A — disputes procedures
B Part 5 — determinations
B Part 5A — binding rulings
Bl Part 6 — assessments
B Part 7— interest
B Part 8 — objections (relating to pre-1 October 1996 assessments)
B Part BA — challenges (to notices of disputable decisions issued after | October 1996)
B Part 9 — penalties
B Part 10 — recoveries
B Part 10A —Atax recovery agreements
B Part 108 > transfers of excess tax
B Pats Ul — remission, relief, and refunds
P&\ Purt 12 — offences and penalties (repealed)
W Part 13 — miscellaneous, and
B Part [4 — transitional provisions and savings.

Taxation Review Authorities Act and Regulations

The law relating to Taxation Review Authorities, whose function is to decide on challenges to
assessments of taxes and to other decisions or determinations, is found in the Taxation Review
Authorities Act 1994 and the Taxation Review Authorities Regulations 1998.

91-040 Fixing the tax rates

Income tax rates are fixed annually. This is because of the constitutional convention that
income tax should be imposed only on a yearly basis and that the Crown’s ability to collect
revenue be subject to Parliament’s consent. The rates are fixed by an Act referred to as the
annual taxing Act. In practice, such an Act simply adopts the tax rates set out in sch | to the
Income Tax Act 2007. To remove the necessity of passing a separate Act each year for the
sole purpose of fixing the tax rates, the rates may be set as part of a wider amending Act.

The Taxation (Annual Rates, Returns Filing, and Remedial Matters) Act 2012 set the rates for
the 2012/13 tax year. The rates for the 2013/14 tax year are proposed to be set by cl 3 of the

Eﬂ?:g;ﬁ (Annual Rates, Foreign Superannuation, and Remedial Matters) Bill (112-1) when

[TAAS92A |

If an annual taxing Act is not passed, there is a savings provision in s 92A of the Tax

Administration Act 1994 which enables the assessment for a tax year at the basic rates set out

in sch 1 to the Income Tax Act. Such an assessment is not invalidated by the fact that it may

have been made before the passing of an Act setting rates for the year concerned. Even

'mt’_lli]_out that provision, revenue would continue to flow to the Crown if Parliament did not sit

Oﬂie id not pass an annual taxing Act. This is because the PAYE tax deduction system under
principal Act would continue to operate. -
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on from the trading stock rules for persons with a turnover of not more than
income year, and
of shares, options or other excepted financial arrangements is to be at cost

to value livestock unless it is held as trading stock in which case subpart
127-235).
fing stock and effect on

[IT07 ssBD 3, BD 4,CH 1,DB 49, EA1,EB 1,EB 3, EB 4, EB 23, YA 1]
can calculate net income or net loss for their business for an income year,

ost of goods sold during the year must be determined. This is arrived at by
Trading Stock DefFlons ... weieammasisismr s s s ng formula:

Valuation of TradingStock ..o ccissimisvons N 1 3 ock + total purchases in the year — closing stock = cost of goods sold

the cost of goods sold takes into account the trading stock held at the
i year and the purchases made during the year, but it does not include the

INSURANTE PIOCERS i vsassmmsssusimsssaisu s —— ok on hand at the end of the year. Year-end trading stock instead becomes part of

$9-001 C t tradi fock vl din the following year (as opening stock). Only by using this formula can
- urren ading stOCK rules

v mmatch the year’s sales with the cost of those sales.
Trading stock is property that a person who owns or carries on a business has for th N rules reflect this approach. These rules apply to the trading stock of any
of selling or exchanging in the ordinary course of the business. '

or carries on a business.

g stock at the beginning of the year (opening value) is treated as a
income year. The value of the trading stock at the end of the income year
income for the year. The difference between the two is taken into account in
income or net loss for that income year.

Current trading Stock rules ... .
Trading stock and effect on net INCOME ........civverensnenninesssssninesecnnne el

Transfers of Trading Stock ................

For any business, especially manufacturers, distributors or retailers, the m
record and value trading stock on hand at year-end has a major impact on the b
profit. See §9-002.

Rules for the valuation of trading stock effectively require trading stock to be
end of each income year. The objective is to require the recognition, for income
of the fluctuation in value for the income year of the trading stock maintained
This is achieved by treating: $

s up old washing machines and refrigerators and renovates them for resale. For the 2013
 had opening stock of $40,000 (as at | April 2012) and closing stock of 565,000 (as at 31
annual sales came to $90,000 and it spent $30,000 acquiring old units, $35,000 on
labour, and $2,000 on new parts during the year. The amount to be taken into account when
company’s net income or net loss for that year is as follows:

® the value of trading stock at the end of the income year as income, a
® the value of trading stock at the start of the following inm@ar as an

deduction. 4 5 $
I =i 5 ¢ A 90,000
The trading stock value at the start of the following income @s the same as f
value at the end of the prior year, that is, a common value ap 3 3
; ; 4 ; ; apening stock 40,000
'l'l:}l(si chaptzni'( looks ?rtaél:ue role ltrad:!nﬁ] StGCkhpszyt; lln cal l:cl!tlgig net 1;1'::0?3. the Bilichases 30,000
o -
products maxing up Ing stock an e metho at are avallable to value fiect labour 35,000
Features of the current trading stock rules are: parts 2,000
B the valuation of trading stock by persons other than low-turnover traders, : 107,000
or at market selling value (only if lower than cost) dess closing stock (65.000)
42.000
ial rti I W : :
B the use of financial reporting standards to value stock at cost ! B e i ot insonic foir s year B

B replacement price and discounted selling price may be used to approximate €0

methods are used by the taxpayer for financial reporting purposes opening stock is the same as the closing stock value at the end of the previous

| the above example, the value of opening stock (or opening book value) in the
Year would be $65,000.

ill inc::easc net income for the year and some taxpayers may be tempted to
0ck at its lowest possible value. Because closing stock must be valued using
T prescribed methods, opportunity for such tax planning is limited. See s EB 4.

19-002

B obsolescence is a factor in the market selling value calculation rather than:
subject of a separate set of rules

W simpler trading stock rules for low-turnover traders, ie persons (including ass
the person) with turnover of less than $3m

99-001
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Income from closing stock and deductions from opening stock are allocated to an i | arrangement subject to the financial arrangements rules or the old financial
under ss BD 3 and BD 4. Income is allocated to the income year it is derived ang '
are allocated to the income year they are incurred. F
Under s EB 23 a person with turnover of less than $1.3m in the income year neg

trading stock at year-end if it can be reasonably estimated that the person hag
$10,000 worth of trading stock. 2

TRADING STOCK DEFINITIONS
99-005 Trading stock defined

There are several different definitions of “‘trading stock™, each of which appli
the particular part or provision of the Income Tax Act 2007 being considered.
that generally applies for the Act, particularly for subpart EB (with the exception
is found in s EB 2.
The definition is inclusive, which means that it does not try to set out an exhausty
what is and what is not *“trading stock™". 4
For trading stock valuation purposes, ‘‘trading stock™ is property that a person whg
carries on a business has for the purpose of selling or exchanging in the ordinary

business. It includes: 3

o greenhouse gas unit.
definitions relevant to trading stock valuation under subpart EB include:

cepted accounting practice

el tradEr, and

arate definition of “*trading stock™" in para (b) of the s YA | definition that
pllowing provisions of the Income Tax Act:

iniy. from insurance, indemnity, or compensation for trading stock)
tionment on disposal of business assets that include trading stock)
B work in progress or partly completed work that, if completed, would be trading] ; ng stock — relationship property transfer)

3B (disposals below market value).
also further defined in s GC 1 for that section to include an interest in trading

B materials that the person has for use in producing trading stock

W property on which expenditure is incurred that would be trading stock 1
categories above if possession of it were taken, or

W property leased under a hire purchase agreement when that property is trea inition of ““trading stock™ can also be found in s EZ 48 for the old financial

been acquired by the lessor under s FA 15 and is an asset of a business ca
lessor (this category applies to lessors only).
. purchased subject to a Romalpa or reservation of title clause would most
ing stock for tax purposes. This is because the definition requires the stock to
purpose of selling or exchanging in the ordinary course of business'". A legal
‘ownership of, the stock is not required. Provided the stock is in the person’s
d the other part of the definition is met, the stock will be trading stock for tax

Ordinary course of business

The trading stock definition provides an express link between items hel
course of business and a business undertaking. The effect is that an ass@

when it is an asset in which the person’s business deals or trades. t hel
account (eg an asset acquired with the purpose of resale) is not tradi
the owner of the asset happens to carry on a business. Thi
deliberately added to prevent any possible argument that an uired by a pers
not in the business of trading in that asset could also be treat ding stock.

Although services form part of inventory under NZIAS 2 Inventories, they are nol
stock for income tax purposes.

The following items are excluded (see s EB 2(3)) from the general definition:

stock sii np
of the d

Quick reference — defining trading stock
Satisfies trading stock criteria Reference

No, but may be revenue account property if it | §9-008
would produce income on disposition.

. Yes, where the right to possess a personal 19-009
B consumable aids property asset is given in consideration for a
B spare parts not held for sale or exchange 16850 i yrncad:

§ Yes, if severed, eg grapes harvested from the | 99-010
B depreciable property vines.
B an excepted financial arrangement that a life insurer has No, if standing crop, eg grapes are still on the

. i 2 - vine.

B an cxcepted financial arrangement of a portfolio investment entity or the Nex 2

No, if they are held to be used as part of the 19-011
manufacturing process without becoming a
component part of the finished product.

Superannuation Fund that is subject to s CX 55 on disposal

B livestock not used in a dealing business
B land

19-005

19-005
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Quick reference — defining trading stock F . is defined as trading stock or property that would produce i
Item Satisfies trading stock criteria Reference = jﬂigposition. Land will be revenue account property if its disposition wﬁf ;":z
Containers, Yes, these items are incorporated into the 9-012 0 f income, for example, when it is acquired by a dealer or developer. The
packages, labels final product and are regarded as steelin ; s EA 2 will therefore apply to land when it is revenue account property.
trade. v id imils I
| t provides a similar result to the approach taken by the courts for matchi
Spare parts Yes. if the spare parts are held for sale or 9-013 in effect treated land held on revenue aceount as if it were trading stoc?ctc:\:gﬁ
exchange. o stock definition expressly excluded land. '
No. if the parts are held for the maintenance ] : . 3
of shant ar?d e irment used for production. o that land Eh{::i ls:jse{zjosiliﬂ:biguiga g;odl;i::}c ;:u?me un—:_itgr any of the land taxing
r == : : = T, : g or cific isi
Shares Yes, if the holder is in the business of rading | §9-060 (receipts fm_m insurance, ind:mnit}r, or cosrpilcpensat?n;—zv}ilf nt?a;i lh:t Al(c:t‘
in shares, ie held on revenue account. onment on disposal of business assets that include trading Stmk)g; FUBC 1}3’
No. if the shares are held on capital account. _relationship property transfer) and ss GC 1-GC 3B {dispc:;ais bclc;w market
Work in progress Yes f9-015 ]
9.006 Low-turnover traders : !
1[ [1T07 ss B by a property developer was held to be a purchase of trading stock. While the refevant
provisions did not apply 1o require the land valuc 1o be taken into account at the end of the

There is a low compliance cost option for a person when the total of the tu
r the relevant income year is $3

business and the turnover of associated persons fo
The threshold of $3m is a minimum amount which can be increased by Order in Coun
Turnover is the total income derived by a business in an income year from trad
excluding the value of closing stock. The focus on income derived by a partict
means that the question of whether a person is a low-turnover trader is to be c
business-by-business basis.
Example:
Bill owns two businesses. One is in its first year of operation and has a small turnover of less
The second business is that of intemnational share trader and has a tumnover in excess of $3m,

associated persons involved with Bill in respect of either business.

Bill is a low-turnover trader for the purposes of trading stock tax treatment of the new
Before concluding that a person is a low-turnover trader, the question of.assuci
carefully considered to see whether turnover from their combined busirtess activitig
$3m threshold. If the threshold is not tipped, all the associated perstns are o)
traders.

The test of association is that provided for inss Y
persons are associated only when companies have at ledt
person has at least 25% ownership of a company.

High-turnover traders
The term **high-turnover traders' is not a statutory term but is often used 10

taxpayer whose turnover (including that of any associated persons) exceeds the $3mi
in an income year.
99-008 Land
Land is excluded from the definition of “‘trading stock™” in s EB 2. The de e agreement and an assi ;
section applies generally for the Income Tax Act 2007, including the trading st a lease under s Y ;sis'gn ment of a hire purchase agreement are excluded from
provisions in subpart EB and the matching regime in s EA 2. However, land may E ’
account property. O

Special matching rules apply to revenue account property. A deduction for the co
property must be allocated to the earlier of the income year in which the property
of and the income year in which the property ceases to exist.

19-006

ation Review Authority found that the taxpayer should have sho : &
al vecounts. See Case M1 LI (1990) 12 NZTC 2,712, P PR

cision was confirmed by the High Count in Murray Darnill Ltd v Tavation Review Authority
16 NZTC | I.]Iﬁ_. The ef!'e::t of excluding land from the relevant trading stock prov L.sinns :
o stock valuation options from being available for land. This meant that land could onl ES
‘accounts at cost for tax purposes. The exclusion did not mean that land was to be i refl E:
- altogether as there were other sections, such as s FB 4 of the Income Tax iﬂ? 19;:
posa of trading smc'k together with other assets of a business) and s GD 1 of the Incntme T:

ning _sa!c of trading stock for inadequate consideration), which provided that the il
for their purposes does include land. SREE

Murray Darnill was referred to with approval in Garwen Holdings Lid v C of IR (1995) 17
p 121.‘399, whm:e Blanchard J saw 1o general intention on the part of the'].egislarur{- to
of a dealer’s land as stock-in-trade. To adopt that approach, as advocated by the
mmmle] lsaNgé?ll'j(?% ;an;countmg_ anomaly. The same issue was further raised in Thornion Estates
998 3,577, but it was not necessary for the Court of Appeal to decide the point

[ITO7 ssED 1, YA 1]

B 2 and>¥B4. Briefly, this ®
Si% common OWners! i

n:st ?E finance lease is an excepted financial arrangement under the financial

. Excepted financial arrangements that are trading stock or revenue account

: valued at cost unless a nil value can be justified. See §9-060.

: :i:ceptedhﬁn?ncia] arrangement is, in effect, an agreement under which a
C »::liseeI the right to possess a personal property lease asset in consideration
ease payment, including a licence to use intangible property, a lease

‘more consecutive or successive leases that are treated as one lease. a hire or

[1T07 ssEA2, sublease.

[1T07 sEB 6(1B) ]

:, ﬁlﬂdmfi;:ﬁ? are mggrded by case law as being part of the land and not
- deﬁnition_y are severed from the soil. However, this is not explicit in

99-010
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¢ of consumables differs from the relevant accounting treatment set out in

See Hood Barrs v Commr of IR (No 2) (1957) 37 TC 188 (HL), Saunders (I of 7y
fOries.

[1949] 2 All ER 1097, Pasley v C of IR [1958] NZLR 332, Kauri Timber Co Ly
[1913] AC 771 (PC), Case T1 (1997) 18 NZTC 8,001, F
The decisions in Kauri Timber Co Ltd v C of T and Hood Barrs v Commr of IR N
compared with the decision of the Privy Council in Mohanlal Hargovind of J;
Commrs (1949) AC 3521; (1949) 2 All ER 652 (PC). In that case, a fim
manufacturers entered into short-term contracts with the owners of forests in Ind
remove the leaves of tendu trees which they used instead of paper in making cigar
held that the taxpayers were merely given a right to pick and carry away the lea
interest in land or in the trees or plants themselves.

Their Lordships said that in a business sense the expenditure was:

expenditure on revenue account and not on capital account just as n ic

tendu leaves had been bought in a shop. Under the contracts it is the ten

and nothing but the tendu leaves that are acquired. '
Their Lordships distinguished Kauri Timber Co Ltd v C of T and pointed out g
present case the trees were not acquired, nor were the leaves acquired, until the taxp
reduced them into their own possession and ownership by picking them and that thel
were not comparable.
Therefore, the circumstances of each case must be carefully considered to determing
what is purchased is: )

able alids are normally allowed as a deduction under the general
gh the timing of the deduction is governed by s EA 3. The timing for a
expenditure depends on whether the value of stocks of consumable aids
If the value is under $58,000, the expenditure incurred in purchasing the
is claimed in full as a deduction. Effectively, the value of any unconsumed
Je aids at the end of the income year is not required in calculating
provided it has not been capitalised for financial reporting purposes. If
1§58,000 at balance date, the whole value of these stocks is capitalised as either

aid expenditure, or as stocks of consumable aids, ie the unexpired portions of
ided back to income. See Determination E12 and §10-056.

s Ltd purchases S0,000 iirres‘of solvent at a cost of S100,000 during the 20X2/X3 income year.
use in shoe manufacturing. At the end of the income year drums containing 30,000 litres

pa cost of $60,000) remain unopened. :

of the solvent is allowed as a deduction in the 20X2/X3 income vear as expenditure on a

Hoveever, because the unexpired portion of the solvent is $60,000, and therefore greater

ear to be confirmed by s EB 2(2)(b). This provisi ; )
in producing trading stock, provision refers to material held by

_ parts 11707 ss EA 3, EB 2(2), (3)(h) ]
be held for two purposes:

lent elements for items of trading stock, or

: upexpired portion of 360,000 must be included as income in the 20X2/X3 income vear.
i swcomes deductible in the 20X3/X4 income year but, if the timing rule fo L li
E: fhay v=ar, further income will be derived on the unexpired portion. RIS
B aninterest in land 1 OQ ng stock rules, consumable aids form part of the costs allocated by persons
= - ) ] ) ) stock at cost. They represent a part of the cost of putting the trading stock in
M primarily a right that will provide the purchaser with trading stock, or jon and condition. See ¥9-025. However, consumable aids are excluded from
B primarily a purchase of goods with an ancillary right to obtain possession & j.’uf m'ﬂfssgo?k for tax purposes. What this means in practice is that persons
goods. 0 A Nfs incc;m:vfz?!fa:ej for 5"3“‘3’:' rErpéJ;‘tmg purposes must include the cost
x 3 . g 5 3 . e aids u S 3
With the adoption of International Financial Reporting Standards, the fair value Q Determinati Elg rgtl:alsc ks 3 tegandless of the amount held at
_ _ - 1 year. ination will not apply as the cost of the consumable aids has
NZIAS 41 Agriculture, instead of NZIAS 2 Inventories, may be required to be for financial reporting purposes. See example 3 in Tax [ ; 3
harvested trading stock. Taxpayers that adopt NZIAS 41 must value their trading ‘Decemnber 1998 at 25-26 : ple 3 in Tax Information Bulletin
See s EB 6(1B). o . =
) : consumable aids have previously been claimed as a deduction, any insurance
19-011 Consumable aids 14T07 55 EA3, uently received for lost or damaged consumable aids will be income.
Although the definition of trading stock includes “‘materials that the\person ' ber 2013, the Commissioner released draft interpretation statement
producing trading stock™, there is a specific exclusion for ““consumable aids to e tax — consur_nable aids’’, for comment. The draft statement updates and
process of producing trading stock™. Consumable aids are nox defined for tax pur on consumable aids published in the Tax Information Bulletin in 1995 and an
are, broadly, items that are used up in the manufacturiyg, process without b lished in the Public Information Bulletin in 1969, The draft statement outlines
component part of the finished product. For example, the consumable aids nable aid is, how the expenditure on consumable aids is deductible, when
manufacturer might include coal or oil stocks, for the commerce industry, comp n consumable aids needs to be added back under s EA 3 and how Determination
stationery and for a farmer, stocks of hay, feed, and fertiliser. umable aids.
Example 1: Rnainers, packages, labels [1T07 s EB 2(2)(b) |
Chemicals, cleaning fluids and various other articles used in manufacture were consumable ai 0 consumable aids. containers . X
trading stock on the basis that they would not become component parts of finished products rate the final product and are regafrd[;cﬁg:;d:apeﬁagndsSlmé.ia? maEenals are:
goods ““purchased for purposes of manufacture™. See Case 115 (1951) | TBRD at $73. i n e. See Case 115 (1951) 1
In addition, at p 571, the Chairman of the Board stressed the temporary life of the aid goods:
Their nature and functions are such that nearly all of them would be used up, or become 8
worthless, as the result of being applied once in the manufacturing process and that the
although capable of a limited repetitive use, have a very short life. -
Example 2:
Grinding wheels having a life of 9-24 days and furnace bricks having a life of approxima
were consumable aids and not trading stock. See Case 16 (1968) 4 NZTBR. See also Case B
NZTC 59,522, ]
€9-011

enance of plant and equipment.

99-013
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Chapter 2 1 FRI N G E B E N E ": _onal tax rates and consequently changes to FBT rates. Currently this

b Iy allows employers to choose to pay FBT for the 2013/14 tax year either at
TA X - ‘rate based on the remuneration paid to the employee. See J21-161-921-164.

ENEFIT TAX GENERALLY

" Goods and services tax ___ (1107 ss DB 2(2), RD 33(4), RD 37(2), RD 40(3), RD 41(4),
YA 1; GST ss 10(7), 211{1)~(3), 23A]

a fringe benefit is c}ecmed to be a supply of goods and services, so a GST-
oyer is generally liable for GST output tax on fringe benefits provided to

Background .......coeeimrnnis s rivar is no deemed supply for GST purposes if:

Sk et S~ oy s an amount fortherceipt o rjoymert ofhe fingsbenefi
Calculation of FBT .cceeeereeineneiressesarmsnssasssnnissess - benefit arose by virtue of an exempt supply

Fringe Beneﬁtl Tax and Motor Vehicles ..., _ bbnge benefit arose by virtue of a zero-rated supply, or

Ot Employmentreiated Benefits Subject 10 FBT ... B o e > ool or by e prsen n e
EXemptions fTom FBT ..c.iminrm e canssissssssassnsssssonssss (opiy is the time at which the fringe benefit is (or is deemed to be) provided or
€21-010 Backgmund [ 170755 CX2,€K 1{1)}-(3) of the Goods and Services Tax Act 1985.

employers must include and pay the GST on fringe benefits with their FBT
payment is treated as a payment of FBT for the purposes of filing the FBT
4A (disputes procedures), 6 (assessments), 7 (interest), 9 (penalties), 10
d 11 (remission, relief, and refunds) of the Tax Administration Act 1994,

tion for the supply of a fringe benefit for GST purposes is deemed to be the
of the fringe benefit, as determined under the FBT rules in the Income Tax Act
le value of a fringe benefit under the FBT rules is inclusive of GST if the
d employer can claim an input tax credit for the benefit provided. Low-interest
y:olvirg_ion of accommodation are exempt from GST, so the FBT value of such
clusive.

Fringe benefit tax (FBT) is a tax payable on the value of fringe ben
employees by an employer.

Fringe benefits are excluded income of the employee.

The reason an employer, rather than an employee, is taxed is to enco
remuneration paid in cash rather than a payment in kind. It also
administration, as it is easier to assess one employer rather than a multitude of
Government introduced FBT primarily to widen the tax base, supply more re
equity (by ensuring non-cash benefits provided to employees were subject to *
resource allocation. An employer is taxed on all benefits provided to:

B cmployees — this applies to benefits provided or granted in reiation
future employment by the employer (the concept of employment is the
and

applying to subsidised transport, superannuation scheme contributions and
es stipulate that FBT is calculated on a GST-inclusive basis.

'Vb:.meﬁts is deductible for income tax purposes to the extent that the person is
duction for expenditure incurred in acquiring or producing the goods or services
allowed a deduction for an amount of depreciation loss for the goods or services.

B shareholder-employees.

The cost of providing a fringe benefit is deductible only if it meets the general
none of the general limitations apply. FBT itself is also deductible on
excluded from being a non-deductible ancillary tax by s DB 1. FBT isd
income year the fringe benefit was provided or granted, even though the tax
and payable in that year. The tax is imposed on a quarterly, annual or inco o ; y

the \rr;lie of the ﬁ*ing}; benefits pruvidedpt{'}y the employer during that period, ¥ mﬂablc to an employee a motor vehicle for private use
by a specified date after the end of the period. See §21-030. Situations W '
deemed to be provided or granted are extremely wide, bearing in mind
“employee” and “‘employer”’. Employers are liable for FBT if an emp
benefit from them or some other person under an arrangement with them. }

The FBT rate was increased from 1 April 2000 to prevent high-income ear

top personal tax rate by substituting fringe benefits for salary or wages.
increased FBT rate, employers providing fringe benefits to employees eam
top tax bracket threshold per annum were over-taxed. Accordingly, the multi
(later renamed the alternate rate option) was introduced. Since its introduction tieE

€21-010

Form of fringe benefit [1T07 s CX 2(1)(b) |
fit may take the form of:

yyment-related loan (including loans by a life insurer to a policyholder)
transport

fibutions to a sickness, accident or death benefit fund

ns to funeral trusts

Specified insurance premium

tions to any insurance fund of a friendly society

921-025
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who have provided fringe benefits in any of the first three quarters but
-d to provide fringe benefits must file quarterly returns up to and including the
«Nil status’” will apply after the fourth quarter. See pp 9-10 of the IR guide.

M any contribution to any superannuation scheme

B any allowance paid in respect of a member of Parliament’s trave
attendance or communications services to the extent that such serviceg

tax, or at no longer intend to provide fringe benefits to their employees may be advised

benefit tax election’” so that their intention to become a nil filer is triggered
in IR’s system. This form can be completed and sent electronically through
ces’” pages of IR's website at www.ird.govt.nz.

M any benefit of any other kind received by an employee.
Certain benefits are excluded from FBT. Sec paragraphs beginning 21-555,

Meaning of benefit

Inland Revenue has released “*Questions we’ve been asked™” item, **The Meanipg
for FBT Purposes™”. Briefly, the item states: TSR

income-year and annual basis

can elect to pay FBT in respect of employees on an annual basis where the
small business (see §21-145) or on an income-year basis where the employer is
any and a small business providing benefits to shareholder-employees (see
ere an FBT return is made under the small business option, the return must be
‘EBT paid by 31 May following the end of the relevant income year. If the
elected to pay FBT under the close company option, the employer will be liable
1 amount to the Commissioner no later than the terminal tax date of the

B an employee does not need to have made a profit for a **benefit”” to have g
for FBT purposes -

B 2 “‘benefit’” means what is received by an employee, without regard 1o
made by the employee

B 2 benefit is provided “‘in connection with the employment relati
employment relationship is the reason for, or at least a substantial reas

provision of the benefit .r who accounts for FBT under the close company option or the small business

,meet the relevant criteria for the use of those options, the employer must revert
sunting for FBT on a quarterly basis (under the single rate option or the alternate
n the beginning of the first day of the income year.

B whether a benefit for which market value is paid by an employee is 4
with’" an employment relationship depends on the facts in each case 'y

B whether a fringe benefit is provided does not depend on whether em
that they have received an advantage or benefit.

The item is published in Tax Information Bulletin Vol 18, No 2, March 2006 a -=_25':

ho accounts for FBT on either of the above bases may at any time elect by
ting to pay FBT on a quarterly basis. Where an employer with an approved
e date elects to change from a quarterly basis of accounting for FBT,
ovisions will apply to the period between the last quarter payment and the first
Come ye;;r. That period will be treated as if it were a separate quarter and FBT
ccordingly.

921-030 Collection and returns {1707 ss RA 15, RD 60-RD 62; T/

Payment on quarterly basis '

Every employer who provides a fringe benefit and pays FBT on a quarterly
FBT return within 20 days from the end of each quarter showing:
may be filed online with IR using eFBT. Filing online is optional. Employers
use this service must keep the paper return sent to them as they will need the
it number printed at the top of the return. Some of the FBT calculations will also
tically if returns are filed online.

M details of the benefits received or enjoyed by cach of the employe’s emp
quarter, and

M 2 calculation of the FBT payable on the taxable value of the Faiige benefil :

FBT is payable on 20 July, 20 October and 20 January, fer the three-mo
quarters) ending 30 June, 30 September and 31 December respectively. FBT
ended 31 March is payable on the 31 May following the end of that quarter.

FBT return and any FBT payable for the quarter ended 31 March 2014 is due.
or before 31 May 2014,

If an employer stops employing staff and does not intend to replace them duri
final FBT return and any associated FBT payable are due at the end.
immediately following the end of the quarter in which the employer stops &
For example, if an employer ceases to employ staff on 25 July 2014
quarter), the final FBT return and FBT payable are due on or before 30 Nove

A return is required on the above due dates. even if the employer has not pro
any fringe benefits during the relevant quarter. :

However, the Commissioner may exempt employers from the need to file ni
Revenue’s (IR) “‘Fringe benefit tax guide™, IR 409, November 2011, states t
who do not provide or do not intend to provide fringe benefits may apply for

121-030

) Late payment penalties [TAA S 1398]

FBT not paid by the due date attracts an initial penalty of 5%. This penalty is
entally. A penalty of 1% is applied the day after the due date for unpaid tax
lied seven days after the due date. An incremental monthly penalty of 1%
e amount of FBT outstanding, plus the initial late payment penalties, for each

th until payment. Such late payment penalties are not deductible for income
Sees DB I(1).

ofified the first time they make a late payment of tax. The late payment
only be imposed if the payment is not made within one month after the date
wever, if the taxpayer makes other late payments within two years of the due
St late payment, the late payment penalty will be imposed as usual from the day

wnalty imposed by s 139A of the Tax Administration Act 1994 does not apply

121-040
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421-050 FBT assessed by Commissioner

The Commissioner may make an assessment of the amount of FBT in reg
or any income year to be paid by any person chargeable with the tax,
liable for the tax assessed unless the person establishes otherwise in pro
the assessment, This procedure may be used by the Commissioner if;
employer fails to make a return or the Commissioner is dissatisfied wj
assessment procedure is the same as for income tax.

21-060 Deductibility of FBT

FBT is deductible in the income year in which the employer provides or gran
gives rise to the tax. This will not necessarily be the same tax year as the tax y
employer pays FBT. See §10-292. '

Employers with a non-standard balance date who pay FBT on a quarterly basj
they may have an FBT quarter that spans two tax years. In this case, the Qg
policy is that the FBT on benefits provided by the employer before the end o
year is deductible in that earlier year and benefits provided in the later tax yea
in that year. Employers who pay FBT on an annual or income-year basis will
the tax year in which the employer provides the benefit to which the FBT re

FBT is not paid on that benefit until the next tax year). See Tax Information By
No 13, May 1995 at 10. Deductibility of FBT means that the effective rate

(assuming FBT is paid at 49.25%) for taxpayers.

. Employee defined [IT07 s YA 1]

-

is any person who receives or is entitled to receive (whether in the past,
yre) a PAYE income payment apart from PAYE income payments that are
cluded (see J21-070 under the heading **Excluded PAYE income payments™).
allows FBT to be levied on benefits arising at the time an employee derives no
payments, but relates to a time when PAYE income payments were made. For
retired bus driver is given a frec bus pass, that pass is a fringe benefit that arises
t employment and FBT is payable. The definition also includes some self-
payers who may not regard themselves as employees.

works as a sa]_es agent for a company as an independent contractor. He is paid on commission.
provides him with unrestricted use of a car and a cellphone. Fast Eddie is an employee for
es because he receives PAYE income payments in the form of schedular payments. See

r coripany paid directors” fees to its directors. The directors were, therefore, employees for FBT
resoived a fringe benefit when they received low-interest loans. See Roma Properiies Ltd v C
YWNZTC 13,903 (CA).

r-employee of a close company may elect to opt out of the PAYE rules in
drawings taken from the company in anticipation of a salary being subsequently
rom | April 2008, such a sharcholder-employee is subject to the FBT rules (with
on of a person who adopted a different tax position for the period up to 30
010).

§21-070 Employment relationship (1707 55 CX2, R

For a benefit to fall within the FBT provisions, it must be provided by an ““es
“‘employee”” in connection with the employee’s “*employment™ (past, present:

“Employment’® has a meaning corresponding to the meaning of “‘e
encompasses all activities carried on by an employee. An **employee™ is pe
or is entitled to receive a PAYE income payment and an “*employer’” is a pe
is liable to pay a PAYE income payment. A “‘PAYE income payment’” is a pas
of salary, wages, an extra pay (bonuses, etc) or schedular payments (eg divs
payments to a commission agent or salesperson). See s RD 3(1) and §3-012.

[ITO7 ss CX 2(2), (5), GB 31, YA 1]

0 Benefits provided by another party

efit is provided by some other person under an *‘arrangement’ with an employer,
is freated as having provided the benefit, and liability for FBT arises accordiﬁgly
. “Arrangement’’ means a contract, agreement, plan or understanding (whether or
able) and all steps and transactions by which it is carried into effect. An example
benefits are provided by a parent company to employees of a subsidiary. In

su?silil:igry employer company would be regarded as providing the benefit and
or FBT.

Excluded PAYE income payments

Certain types of PAYE income payments do not give rise to an efmp)dyment e
fringe benefit purposes. These are payments to a working partner thae are ded

of s DC 4, payments to working owners that are deductible\under s DC 3B,
benefits, veterans’ pensions, New Zealand superannuation, parental leave pa
grant or independent circumstances grant made under s 193 of the Educa
s 303 of the Education Act 1989, certain accident compensation earnings
and schedular payments referred to in sch 4, pt A and pt L. See para (c) of th
“‘employee’” ins YA I.

921-080 Employer defined

An *‘employer™ is any person who pays or is liable to pay (whether in the ps
future) a PAYE income payment apart from those PAYE income paym
specifically excluded (see §21-070 under the heading “Excluded PAYE inco
The definition of ‘‘employer’” also includes each partner in the case of a p
through company (unless the owner is a working owner), the manager (or prin
the case of an unincorporated body of persons, a trustee or company liquic
property is controlled or vested in a fiduciary capacity) and the Crown
taxable benefits to any employee.

121-050

8 CX 2(5) provides that a benefit may be treated as being provided by an
an employee under s GB 31, which deals with a tax avoidance arrangement (see
under s GB 32, which deals with a benefit being provided to an associate of an

121-110).

in g ruling _BR Pub 09/07, Inland Revenue states that s CX 2(2) of the Income
7 will apply in the following situations:

ation passes from the employer to the third party in respect of the benefit being

Iployer requests (other than merely initiating contact), instructs or directs the third
0 provide a benefit

921-100
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B there is negotiation or discussion between the employer and
(explicitly or implicitly) involves the threat or suggestion that
withhold business or other benefits from the third party unless a
the employees, or

se benefits provided to shareholder-employees or
ont fund investors [1T07 5D 20, CX 17(1), (3), DG 2(4) ]

efit provided or granted by a corporate employer to a sharehn}der—ernployee
ng been received by that shareholder-employee in his or her capacity as an
. the company elects to treat the benefit as a dividend (see below). If the
elect for the benefit to be treated as a dividend, the FBT rules apply.

.where a non-cash benefit is granted by the trustee of a group investment fund
.nd investor in the fund, the benefit is treated as having been received by the
vestor in his or her capacity as an employee unless the trustee of the group
elects to treat the benefit as a dividend.

W the third party and the employer are associated parties and there:
(whether formal or informal) or any other agreement between the 5 o5
employees of the group will be entitled to receive benefits from the pha
the group.

The ruling also provides that s CX 2(2) will not apply where:

B there is negotiation or discussion between the employer and the third

lies in respect of non-executive company directors. In such a case, any non-
no more than:

ich would otherwise be subject to FBT) is treated as having been derived in
acity as a shareholder of the company and, as such, is taxable to that
vidend. See ss CD 20(2), CX 17(3) and §16-585.

trustee of a group investment fund that provides a non-cash benefit, to an
1 holds.shares in the company or who is an investor in the fund, may elect to

[1 agreement between the parties as to the level of benefit that is to be'g £ ividend if the following criteria are satisfied.
third party to employees, and/or e as(a finge benefit or a dividend if the following cri

[J the employer granting the third party access to the premises or wor
discuss the benefit with employees, and/or

L't smploer spretiog o aitvertiss ormmsles nwin e s Wbilke . CD 32, be a dividend under s CD 4 if provided to the person in their capacity
M the employer has done no more than initiate contact or discussions older, and

o s CX 4, be an unclassified benefit if it was provided to the person in their
B there is no significant contact between the employer and the third party. 3 . :

< e 2 mpany or trustee elects to treat the benefit as a fringe benefit they must give
d Revenue of their election within the time allowed for filing an FBT return for

The ruling does not apply to arrangements where the remuneration given by a
employee is reduced because a benefit is being received from the third

takes the receipt of a benefit provided by a third party into account (including
situations). There cannot be any trade-off between the benefits provided and the
that would otherwise have been received by the employee, nor can thers he ;
between the remuneration levels of employees who receive benefits and fhc.

or trustee makes no election, the benefit is treated as a fringe benefit.
tion to elect in respect of benefits provided to non-executive directors.

m-cash benefit provided to a shareholder in a company is subject to the mixed-

Public binding ruling BR Pub 09/07 applies for th iod beginning b
05 B app fes for the periad begini(ny ba S ee §10-032) the company must elect to treat the benefit as a dividend.

2008/09 income year and ends on the last day of the 2013/14 inggind year.

An arrangement under which persons attempt to alter theif relationship so
employment involved is countered by s GB 31. This section can apply whe
one of the purposes of the arrangement, so long as avoidance is not m
purpose. When taxpayers are involved in an FBT avoidance arrangement, the.
can treat: L

) Benefit to associated person of employee ____ [morsscx 18, GB 321

2 provides that where a fringe benefit is provided by an employer to a person
th the employee, the employee is treated as receiving the fringe benefit. There
ons to this general rule. The first is where benefits are provided by a company
ociates of sharecholder-employees. Where the benefit is not provided under an
" has a purpose of providing the benefit in lieu of employment income or free

W paity tathe gt s theplogst e benefit will not be subject to FBT, although it may be subject to the dividend

M the recipient of the benefit as the employee, and [ . d Y
eption is when benefits are provided by look-through companies, partnerships
rships and the person associated with the employee is an owner of the look-
or a partner in the partnership or limited partnership.

of both the FBT rules and the dividend rules is to tax non-cash benefits when
iated persons. Conflicts arise when a person (other than a company) receives
fit from a company and that persen is not only associated with an employee of
is also associated with a sharcholder of that company.

W the benefit being passed from the deemed employer to the deemed emplt
would have been the benefit had the arrangement not been entered
provided by virtue of the employment of the deemed employee.

FBT will apply accordingly throughout the period(s) during which the arrangement
See also 921-120.

921-100 921-110
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distribution. However, s MB 5 does not apply to a person receiving a d:
his or her retirement if the employer contributed to the superannug
KiwiSaver scheme or complying superannuation fund. As a result, an
his or her income to a level whereby the employee would qualify for g
credit.

ter 30 DUTY

929-440 Low-interest loans to members

Up until 1 April 2011, where a superannuation scheme has made a og Para
concessional terms, the value of the loan was deemed to be income of the BRI o R R S R SRS SR RS T 30-010
is calculated using the difference between the prescribed interest rate for ffing ' 30-125
purposes and the actual interest rate of the loan. This value was excluded L=
uf'ﬁ-!nge benefit to avoid double tax. X B ameconn s e s s G i e el S s e e s 30-270
.................................................................................... -300
929-445 Employee benefit funds ;g 345

Some employers operate funds (not being superannuation schemes)
individual personal benefits to their employees. Such funds often take
funds which make up the salary of employees who are absent from work
Many such funds assist employees to meet the costs of medical, dental and
The Commissioner has complete discretion to allow as a deduction the why
employer’s contributions to such benefit funds. No deduction is allg
Commissioner is satisfied that the fund has been established or the payment
a manner which fully secures the rights of employees to receive the ben
who wishes to obtain a deduction should send full details to the Commiss
benefits to be provided for the employees and the means adopted to secure
employees to those benefits. ¥

generally be seen as a tax on capital, rather than income, because it is commonly

ence ¢ principal amounts involved. In addition to providing a significant
en the Government, there is often a social policy intent behind duties
&dmy. for example, was introduced as a means for preventing the
ofwealth in the hands of those who had not earned it. The original purpose of
s'to protect estate duty. However, it was overtaken by other developments and
ete.

sent and collection of duties is administered by Inland Revenue (IR). Cheque duty
on bills of exchange under the Stamp and Cheque Duties Act 1971. Duty is also
the winnings of gaming and casino operators, lottery organisers and race clubs
ing Duties Act 1971.

DUTY

~ Gift duty abolished from 1 October 2011

as been abolished for dispositions of property made on or after I October 2011.
and Gift Duties Act 1968 remains effective with respect to dispositions of property
date.

s are as follows:

duty will not be payable and gift statements will not have to be filed for dispositions
yperty made on or after 1 October 2011.

and gift statements will remain due for dispositions of property made before |
er 201 1.

f property which is in New Zealand is made before 1 October 2011, it is liable for
In addition, a gift of property which is outside New Zealand is liable for gift duty if
permanent home is in New Zealand, or the giver is a company incorporated in New
e Inland Revenue (IR) booklet *“Gift duty™ (IR 195 — March 2012) for more

d existed in New Zealand since 1885, Its original purpose was to protect the estate
e by discouraging the gifting of assets before death and to raise revenue. Estate duty
ed in New Zealand in 1992, At that time, it was decided that gift duty would be
porarily until concerns regarding income tax avoidance and social assistance
Id be addressed.

929-440 130-125
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the borrower’s perspective, a loan is subject to the financial arrangements
a debt is forgiven, the rules that apply to financial arrangements provide that
accrue to the trustee borrower. However, these rules do not apply where the debt
consideration of natural love and affection. Where the debtor is a trustee, natural
ble to forgive debts owed to them by the trustee without income tax
* < if the trust was established mainly to benefit “‘a natural person for whom the
< 4 natural love and affection’” and/or a charity that is registered with the Charities
3 see s EW J_U

On 4 October 2010, a regulatory impact statement was produced by [R
the potential repeal of gift duty. The statement provided an analysis of
benefits and administrative and compliance costs of gift duty. It was cons
no longer raised any significant revenue and imposed a high level of cop
private sector. In addition, the protections offered by gift duty in the 4
creditors and social assistance had only ever been incidental rather than
The analysis undertaken had shown that the protection gift duty

inefficient and very limited. It was therefore recommended that gift duty s

sz result, gift duty wasepealed from:] Qctober 2011, =ver, trustee debts have been forgiven, and the trustees of the trust subsequently

jons to persons other than those for whom the creditor has natural love and
registered charities, such distributions will be income to the trustees in the year in

ibutions are made to the extent that the distributions do not exceed the amounts
forgiven: see s EW 50.

930-126 lIssues arising from the abolition of gift duty

With the abalition of gift duty, the making of a gift has become more flexih
can give rise to a number of issues which can result in adverse consequen
Before a gift is made, consideration should be given to the following issues:

- = the abolition of gift duty the limitations on beneficiaries that previously applied to

arrangement income will no longer apply. This means that if assets are gifted
trustees ;!{ a trust where no gifting programme has been in place there is no

B income tax implications

financial arrangements rules ent 1o limi classes of beneficiaries as has been the case.

creditor protection
) pro’ec on

*

s made, the solvency of the donor should be considered. This is because there
ieces of legislation which provide protection to creditors and may cause gifts to
k in certain circumstances.

residential care subsidies

]
|
B relationship property
[ |
|

documentation, and )
of the Property Law Act 2007 contains provisions which allow for gifts to be

where a creditor has been prejudiced. In particular. it applies to dispositions
1 December 2007 by a debtor with intent to prejudice creditors, or made by way
thout receiving rcasonably equivalent value in exchange in the following

B laws in foreign jurisdictions.

The following income tax and GST implications arising from the abolition o
be considered:

B The abolition of gift duty does not have any impact on the income:
tules. As has always been the case, a gift may be deemed btor (donor) was insolvent at the time, or became insolvent as a result, of making
arrangement of tax avoidance under s BG 1 of the Income Tax i position

*

B When a gift is made, a specific rule in the Income Tax A thei : tor was engaged, or was about to engage, in a business or transaction for which

and acquisition at market value. As a result, the giftin base ining assets of the debtor were, given the nature of the business or transaction,

i income tax implicati iati i
rise to income tax implications such as depreciation rec income. onably small, or

M The gifting of shares can give rise to a breach in shareholder continui

of carry forward losses and imputation credits. tor intended to incur, or believed or reasonably should have believed that the

would incur, debts beyond the debtor’s ability to pay.

B Section 10(3) of the Goods and Services Tax Act 1985 treats the as
goods and services as if they were for market value where there is n
consideration. Therefore, the provision of goods and services as gifts
GST consequences where the donor is GST registered.

of Pt 6 of the Property Law Act empowers the courts to set aside property
where there was an intention to prejudice the interests of a creditor-applicant.

cy Act 2006 applies where a donor has become bankrupt. Any gift made by the
the two years before the bankruptcy can be cancelled by the Official Assignee:
In addition, gifts made between two and five years prior to bankruptcy can also be
the bankrupt was unable to pay his or her debts: see s 205. The onus is on the
prove solvency without the aid of the property gifted.

Financial arrangements rules

The debt that arises from the sale and debt-back mechanism adopted to avoid g
financial arrangement.

A loan that is interest-free and repayable upon demand is an excepted financial
the lender. This means that no income accrues to the lender from the
s EW 5(10).

130-126

of the Companies Act 1993 gives the Official Assignee similar powers but over
frames (six months and two years).

130-126
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Relationship property : eptation
With the abolition of gift duty, it will become easier for a person to tray
trusts to defeat the interests of his or her spouse. However, a spouse
compensation under the Property (Relationships) Act 1976 where his
defeated by the disposition of property. Under the Act, the court can
person who has received the property otherwise than in good faith to trans
any person that the court directs or to pay the difference between the valye gf
the consideration paid (if any): see s 44.

Any significant gifts of relationship property should be recorded in a s 21 o
(Relationships) Act agreement if the gift is being made in fulfilment of re
rights.

The possibility of claims under the Family Proceedings Act 1980 should
account.

entation should still be kept to record the nature of gifts made, regardless of the
s gtatements will no longer be required to be filed from 1 October 2011. Gifts
> recorded in a deed of gift. The reasons for making the gift should also be
given that the clawback provisions outlined above will become more prevalent.

still be required to keep a record of all forgiveness of debt and distributions to
over the life of the trust: s 22B of the Tax Administration Act 1994,
pign jurisdictions

oift duty will not be an issue from a New Zealand perspective, gifting laws in
ictions should be considered where the donor is also subject to the laws of a
ction.

Disposition of property made before
r 2011 [EGD 5 2(2), 61-65 ]

Residential care subsidy

Entitlement to the residential care subsidy is determined in accordance
Security Act 1964 and the Social Security (Long-term Residential Care)
The legislation is administered by Work and Income New Zealand
delivery arm of the Ministry of Social Development.

Regulation 8 defines a gifting period that commences five years before the
assessment.

ry on(lispositions of property made before 1 October 2011 please refer to CCH,
d M Tax Guide 2013.

g(émptions from gift duty for disposition of property
sre 1 October 2011 [EGD s 71-75C]
d at $27,000 or less and made in a 12-month period are subject to a **nil"" duty

commentary on exemptions from gift duty for dispositions of property made before 1
11 please refer to CCH, New Zealand Master Tax Guide 2013.

The Social Security Act has means-testing provisions for both assets and
147A states that where a person (or the person’s spouse or partner) app|
assessment, and that person has “*directly or indirectly deprived himself
income or property’’, the chief executive has a discretion to assess the
deprivation has not occurred. Deprivation of property includes: 7 N luation of dutiable giﬂ applying toa diSpOSiﬁOl‘l o
M gifts in excess of $6,000 per year in the five-year period before made before 1 October 2011 [EGD s5 66-70 ]
residential care subsidy, and

B any gifts that exceed $27,000 in any 12-month period before the five-year p3
Regulation 9B lists instances that qualify as deprivation of assets in accnl

ntary on the valuation of dutiable gifts applying to a disposition of property made
ober 2011 please refer to CCH. New Zealand Master Tax Guide 2013.

of the Social Security Act. There is no time limit on the Ministry of\ So 145 Leases for life, life interests and licences to
discretion to consider adding back assets that applicants h iv i Dy [EGD ss 2(2), 70, sch 2]
commencement of the five-year gifting period (unlike the five maw 1

ntary on the tax implications applying to asset-planning transactions involving
ife, life interests or life estates please refer to CCH, New Zealand Master Tax
2.

gifts”” of up to $6.000: see reg 9).
A Court of Appeal decision means that gifting by a person’s spouse can be tak
when assessing that person’s entitlement to residential care subsidies (B
Executive of the Ministry of Social Development [2013] NZCA 310). In that
her husband had set up a family trust in 1987 and made gifts of $27,000
between 1987 and 2004, In 2009, the wife moved into a rest-home and her

residential care subsidy was declined due to her assets considerably excee payable at progressive rates according to the value of dutiable gifts made by the
eligibility. All gifts made by the wife and her husband collectively in excess of in a 12-month period. For commentary on the calculation of gift duty for

year were counted back as personal assets. The Court of Appeal found that for s of property made before 1 October 2011 please refer to CCH, New Zealand
the exemption for gifts in the Social Security Act 1964, the exemption W i Guide 2013.

combined sum for both the applicant and their spouse or partner of $27,000 per

Because the regulations focus on deprivation of assets by the applicant, it does
these assets have changed legal ownership. There is no need to look behind a
that the applicant has retained the effective control or enjoyment of the t

Simply the fact that the applicant has transferred his or her assets may all
brought back into means testing. -

9130-126

Calculation of gift duty for disposition of property
ore 1 October 2011 [EGD ss 62,76,77, sch 3]

Payment of gift duty for dispositions of property prior
Dctober 2011 [EGD ss 62, 79-82, 85-87 |

nentary on the payment of gift duty for dispositions of property prior to 1 October
refer to CCH, New Zealand Master Tax Guide 201 3.
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from cheque duty by agreement

joner has the power to enter into an agreement with certain persons or
¢« for the purpose of exempting them from payment of cheque duty in the normal
ue duty is still payable but by composition rather than on an individual
‘gection 80 of the SCD exempts the following bodies:

: - Trust when acting otherwise than on behalf of the Crown

930-165 Penalties applying to gift duty on dispositions of
property made before 1 October 2011 ,_
A pena_lty on giﬁ duty is payable if the gift duty is not paid within six

the dutiable gift. A late payment penalty of 5% followed by a monthly ing
applies to all donors who have not paid by that date.

For further information regarding penalties on gift duty pleas ;
Master Tax Guide 2012. giit duty please refer. to

CHEQUE DUTY
930-270 Cheque duty

Bills of exchange are liable to cheque duty unless a specific ision
_ : provis
particular bill from the duty. See s 77 of the Stamp and Cheque Duties aiﬂ?:t 19

A bank is required to forward to the Commissioner. within 21 days of
quarter, a statement containing particulars of all bill of exchange forms p
duty supplied to its customers or procured on its behalf during that quarter.
not been prepaid, every bill of exchange drawn or made in New Zealand
payable must be stamped by the drawer or maker of it before it leaves his or

Cheqt'le duty is set at the rate of 5¢ per bill of exchange or 5¢ per form
prepaid.
930-280 Cheque duty exemptions

No cheque duty is payable on any bills of exchange drawn or made:

-mment Life Insurance Corporation
Insurance General Manager

ne New Zealand Corporation, and
dent Compensation Corporation.

on for a refund of cheque duty must be made in writing within eight years of the
t of the duty. No refund is made if the duty amounts to less than $1.

[SCD's 99A; TAA s 144 |

of 5% followed by a monthly incremental 1% charge applies to

by the due date. The initial 5% late payment penaity is charged in two

o is charged the day immediately following the due date for payment of the

Jining 4% is charged if the duty remains unpaid seven days after the due date.
terest is also charged on late payments and underpayments of duty.

o5 under ss 141 A—141E of the Tax Administration Act 1994 (TAA), ranging from

t taking reasonable care to 150% for evasion, can also be imposed by the

r. In the case of evasion, offenders may also be convicted and liable to pay a fine

0,000. If convicted for evasion, the maximum term of imprisonment is five years.

0.
comply with certain technical requirements of the Stamp and Cheque Duties Act

M by any person acting on behalf of the Crown other than a person to
Stamp and Cheque Duties Act 1971 (SCD) applies {see below under ®
cheque duty by agreement™)

B under the National Provident Fund Act 1950
2 tes a criminal offence under s 144 of the TAA. Fines range from $12,000 to
B by or on behalf of the trustees of a war fund subject to the War Funds Act 1\
B by or on behalf of CORSO ; OVED ISSUER LEVY
M by or on behalf of any Provinci ioti i N i
Pﬁtriotic amei (ajan;- c::nFyu“ d;\;t;fi]aé4];amohc Council or We]{ﬂ;Q m Approved issuer levy (1707 s GB 26, RF 12(3); SCD 55 86F, 61, 86] |
ound

by or on behalf of a friendly society or credit union }é\t’ered '
Societies and Credit Unions Act 1982

issuers are able to pay interest to non-residents without deducting non-resident
o tax (NRWT). See §26-450. Approved issuers are required to pay a levy for the
securities that are subject to the approved issuer regime. The levy is calculated at
for every dollar of interest paid on the security. The levy is a charge on the payer
deducted from the interest paid to the non-resident lender. If the cost of the levy is
ered from the recipient, it must be shown as a fee or charge. A person other than
ed issuer can pay the levy for the approved issuer.

rate of NRWT to apply in respect of interest paid by an issuer to an overseas

B by or on behalf of an industrial and provident society registered under
Provident Societies Act 1908

B by any electric power board under the Electric Power Boards Act: :
railway board under the Local Railways Act 1914

[ | overseas in favour of any person mentioned above if, had the bill been dra
person, it would not have incurred cheque duty I, -
i€ issuer must apply and be approved as an approved issuer (see §30-310)

security in respect of which the interest is paid must be registered with the
missioner (see 930-320), and

approved issuer levy must be paid in respect of every dollar of interest paid (see
30).

| in a set, in accordance with the custom of merchants or bankers, when one
bills in the set is duly stamped and the others are not issued or in s
negotiated apart from the other one stamped. or

B by a new board of trustees as such boards are deemed by the School T:
to be agents of the Crown and therefore exempt from cheque duty.

930-165 930-300



