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§2.09 CONCLUSIONS

f.ré;en:na is an acti_ve user of trade remedies, especially of anti-dumping measyr
.n ee L, relative to llts share of global imports, Argentina has been by far the .
mtenmlve user of this instrument in the world in the WTO era and has tended to anlmt

:r;lery liugh levels of duties. This is generally consistent with the protectionist principlih

at have governed the Argentinian foreign trade policy and national industrial p_es

over most of this period. T
— 'Ii'Ihat Za:d. in the last two years the number of initiations and measures applic.
rma]si l_as ecreased sharply, a development that can arguably be attributed [a-
e : ;n; IrJneasures ;aken by Argentina’s major commercial partners, in particular hu

nd because of the application of other t , 1
: ype of measures that have turned
. ! to
ore effectr_ve for the government’s purposes, that is to say to protect the trade bal -
and the national industry. -

' dAm]-dumping investigations constitute one amongst a number of instruments

zxfrf:;sl ;: t;h.ad:u]_mr[::‘:}se. In this regard, formal claims submitted to the WTO by members
ed by Argentina’s other trade barriers such as th icati
. oth e application of Non-Automatj
:rh[;pon I.lcense:_s and A_nuclxigaled Imports Affidavits may prompt a renewed increase?;
lus.e of anu-dumpmg._ In terms of process, the AD Decree is focused almost
exclusively on procedural issues of anti-dumping investigations while the substanti
ma;tje;s are governed by the provisions of the ADA, which has been directly incor[::

; S . .

e:mi ullm .Ar.genun{an law_. While Argentina has applied a number of interesting
fons' ;f es .111 its anu—dut-np_mg practice - such as frequent use of lesser duties and
. ; nel-ra;mnb{;f m;f public interest and of broader foreign relations issues - the limited

of public information on its decisions unfortuna i
I tely has constra
of study of Argentinian practice in this area. ) nedtes

89. It m i fi
ust be taken into account that as from 25 Jan. 2013 import licenses are no longer in force.
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CHAPTER 3
Australia

§3.01 INTRUDUCTION

(Al Hrief History

Uaf4ir competition from dumped imports has been an issue since the earliest days of
Australia’s industrialization. As early as 1906, the Australian Industries Preservation
Act was enacted to combat ‘predatory’ dumping in the broader contexi of similar
initiatives being taken in Canada and New Zealand at the same time. However, the Act
was never invoked as a basis for imposing anti-dumping measures, allegedly due to the
difficulty of demonstrating - as the Comptroller-General of Customs was required to do
before a Justice of the High Court - that a given importer was ‘acting with intent to
destroy or injure’” an Australian industry.'

The requirement to prove predatory behaviour was abolished in a subsequent
amendment to the Act in 1921, with the enactment in that year of the Customs Tariff
(Industries Preservation) Act. Adopted following an inquiry by the then newly
established Tariff Board, the Act established ‘broader procedures for improving penalty
duties on imports deemed to have been sold at prices lower than in their suppliers’
home market’,? and was loosely inspired by concurrent developments in the legislation
and practice governing anti-dumping in countries like the United States and Canada.’
It removed the role of the High Court, rendering matters considerably more streamlined
in terms of procedure.* It also enacted changes 10 the normal value provisions that

1. Richard Whitwell, The Application of Anti-Dumping and Countervailing Measures by Australia 11

(Central Queensland University Press 1997).

2. Gary Banks, Australia’s Anti-dumping Experienced {The World Bank 1990).

3. Australian Productivity Commission, Australia’s Anti-dumping and Countervai
(Inguiry Report No. 48, 18 Dec. 2009).

4. Whitwell, supra n. 1, at 12.
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broadened the notion of what constituted ‘dumping’ under the Act. At the institutio
level, the 1921 Act entrusted the Tariff Board with the responsibility of conducting the!
requisite investigations and for advising the Minister, who was ultimately responsibja.
for handing down the decision on whether or not to impose duties.”

With the enactment of the 1921 legislation, anti-dumping

was separated from policy addressing anticompetitive behaviour.® The imple-

mentation and operation of the anti-dumping provisions under the 1921 Act Were
reviewed in 1927, culminating in the 1929 Brigden Report,” which generally endorsed
the anti-dumping rules that had been enacted in 1921, recommending that they hg
retained, except for those provisions on exchange rate dumping,® which it posited
could be withdrawn given the fact that balance of payments volatility had stabilizeg
after the end of WWIL.” At the time, petitions for import relief from Australian industry
were relatively limited, a phenomenon which most observers ascribe to the fact that
the level of tariff protection was fairly high during the inter-war years,'® with impory
licensing also playing an important role in restraining imports.'' Between 1921 and
1960 (almost four decades), anti-dumping duties were imposed on only sixty occa-
sions.'?

A certain degree of momentum for change was brewing at the international level,
particularly among discussions in the years leading up to the Kennedy Round at the
General Agreement on Tariffs and Trade (GATT)."? In Australia, it was the Tariff Board,
in its 1958-1959 Annual Report, which indicated there was probably a need to revise
existing legislation with regard to what Whitwell refers to as ‘definitional problems’
concerning concepts such as injury, transfer prices between affiliated companies and
the calculation of production costs for firms producing in planned economies.™ This
resulted in the repeal of the Customs Tariff (Industries Preservation) Act 1921, and its
replacement with the Customs Tariff (Dumping and Subsidies) Act 1961.

5. Ibid., at 170.

Antitrust provisions continued to remain in force under the Australian Industries Pretervation
Act 1906, before they were repealed and replaced by the Restrictive Trade Practifes\Act 1965,
which itself was repealed and replaced by the Trade Practices Act 1974, still i force today. See
Australian Productivity Commission, supra n. 3, at 170,

See MahindaSiriwardana, The Economic lmpact of Tariffs in the 1930s in Asthalia: The Brigden
Report Re-examined, 35(67) Australian Econ, Papers 370 (1996) for more on the Brigden report
and a subsequent (primarily econometric-based) analysis of its findings.
See John H. Jackson, World Trade and the Law of GATT404 (The Michie Company 1969) fora
brief discussion of the four kinds of dumping (price, service, exchange rate and social) that
were discussed for inclusion in the GATT, of which only price dumping made its way into the
final text of the Agreement.

9.  Whitwell, supra n. 1, at 13.
10. Ibid.

Import licensing was introduced on a broad range of imports as a wartime measure and

continued after WWII on balance of payments grounds: see Australian Productivity Commis-
sion, supra . 3, at 170.

12.  Whitwell, supra n. 1, at 18.
13. See, by way of example, the First and Second Reports of the GATT Group of Experts on

Anti-dumping and Countervailing Duties of 24 Apr. 1959 (L/978) and 19 Jan. 1960 (L/1141)
respectively.

14. Whitwell, supra n. 1, at 17.
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The importance of anti-dumping as a trade policy instrument rose significantly in

J coralia after 1960, when the country began to phase out the quantitative restrictions

and attendant import licensing procedures it had lput in place in the 1.95{}3 og bciall;s:s
nts gmumis..'i Whitwell points out that in May 1961, only ‘m_nr-:- produ s
;ﬁiﬁ;m to anti-dumping measures, whereas this number had risen to forty-six by
% 16 -
b’ wztiz;r important developments during the 1960s affecting Australia’s an}u-
[‘31g practices included the Vernon Report, issued in May 1965, and me negotia-
E::Tpand (significantly later) adoption of the GATT Kennedy Round Anti-dumping
.Code.Th e Vernon Report was the culmination of a_lmost twu years 01_ njss_-earlti;lﬁl;y '[l-];z
Committee of Economic [nquiry, appointed by Prime Mim_ster _Menzaea in " i .
i ittee had been given a broad scope of review, which ll'lFlilC]E'lfl studying
g:nu:i?ts of tariffs and other forms of direct and in_direct Pruieclm.n. Ttllml Finn;ﬁﬁ::
., sentially found in favour of the existing ami‘dumpmg regime, S:t?almgl atitsr
. iberalization would cause undue pressure on tariff policy.'” The VernFm Rep_er[
b ];Jted in a numh@s of incremental changes to Australia’s application of anu-dgmpmg‘
zj:vasures. partietilarly when determining exPcn price:_; in rela.led Par_ty U:Ez:;l:sl:; :;
well as providifig exemptions for the collection of anti-dumping dfuues_n_I e
would belityviolation of an international agreement or where dqty- lrenf H| p
possibie ds'the like Australian goods were not reasonably ava'ﬂab e. .
C The Kennedy Round Anti-dumping Code sought io<bn-ng about afr[;leta ke
varmonization in the anti-dumping regimes of the then principal users of ldis in e
ment."* For Australia, the implications of the new Cc_rde were at flrsl llm[;?e - i-m;a
chose not to accede immediately, fearing that it might c}gnsiram the :iscrerisw_l;y
powers of investigators under the prevailing arrangements.” H{_)wevq, i (?ng \ mg,
pressure to accede and following yet another governmental review of its agu f;mﬁ Apn t lg
legislation under the 1973-elected Whitlam government, [h.e Cuslom.s ar;d v
d.umpi.ng] Act 1975 was enacted, repealing the Customs Tanff {Dumpmg a 8
ivi Round Anti-dumping Code.” The
dies) Act (1961), and giving effect to the Kenne{%y RGUI e e
new legislation required that dumping be the ‘principal’ cause of injury

15. See GATT Document Australian Import Restriclions Statement by the Leader of the Australian
' ion, of 24 May 1960 (L/1204). » |
16 ?\fﬁ?ﬂgﬁiﬁ;!i}lm n. l,ya!. 18-19. Whitwell points out Illql in IhF._' period between lsg?ltltjoe‘laziﬂi\;:;:
- average sévem-,'vfuur applications for the imposition ol dumping measgre; wnl_erem] b
with similar rates continuing until the end of the decade. He also ]lq(}le:: that ;ud s ._'lE'Ii
an average of seven applications were considered as sqlﬁclently substantiat o
investigation by the Tariff Board, with this average coming down to six towards the
decade.
17. See Whitwell, supra n. 1, at 20.
{g IFl::itrla discussion of the negotiating history of the Code and the chgfges;; h{rﬁ)uﬁgg?;i about see John
Rehm, The Kennedy Round of Trade Negotiations, 62 AJIL 4403.-1_:?-?9?3 o th-e e of the
20. Australia only ratified the Kennedy Round Anti-Dumping Code in _ i et
Tokyo Round); see Richard H.Snape, Lisa Grop_p&Tas Lutrell, Australian )
1965-1997: a documentary history601 (Allen &Unwin 1998).
21. Whitwell, supra n. 1, at 23.
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could be taken, thus giving force to the then newly adopted causation standard jp
Code.” The 1975 Act also introduced some important institutional and proced
changes, including entrusting Customs with the conduct of anti-dumping inyeg
tions and making corresponding recommendations to the Minister on whether or not
impose duties. The Tariff Board was also restructured, becoming the Indy
Assistance Commission, which retained a role as a review body responsible for he;
appeals against Ministerial decisions.2*

The Customs Tariff (Anti-Dumping) Act 1975 was amended in 1981 in ordep 0
implement the provisions of the Tokyo Round Code, including granting the inveg(jgaE
ing authority the power to accept price undertakings from exporters as well as tha
authority to retroactively apply anti-dumping duties where such undertakings are
subsequently breached.?

In April 1983, a broad review of the Customs Tariff [Anli-Dumping] Act 1975
followed, resulting in a number of amendments to this legislation including allow;j
the Minister to completely disregard domestic sales in the exporting country if they did
not incorporate all production and marketing costs, as well as allowing for the
construction of a normal value that incorporated any conceivable costs, such ag
expenditures for production, selling and administration plus a reasonable profip 2
Importantly, the language in the Act which required the Minister to refrain from taking
action ‘inconsistent’ with Australia’s international obligations’ was also removed,?”
These changes arguably moved Australia closer to US anti-dumping practice.

The end of the 1970s and start of the 1980s saw an upsurge in dumping activity, |
which a number of observers have attributed as much to the aforementioned amend-
ments as to the deteriorating economic situation prevailing both nationally angd
globally at the time.?® One significant legislative change that sought to stem the tide of A Q
this upswing in protectionist activities was a 1984 amendment to the Customs Tariff
[Anti—Dumping] Act 1975 introducing the lesser duty rule as well as a non-exhaustive
list of factors for defining material injury.?

In 1985, industrial policy reforms saw the Australian government terminate a
domestic support programme for fertilizer purchases. The Australian feriilizer indus-
try, suffering from the withdrawal of the subsidy and historically low fertilizer prices
on world markets, struggled to adapt to these changes and filed for izfipiut relief in the
form of anti-dumping duties. These duties were then duly imphsed on imports of
fertilizer from the United States, with the unexpected result of producing a dramatic I

political backlash from farmers, who now had neither the benefit of the fertilizer

:E‘-‘

22. See Simon Lacey, Causal Link, Nor-Attribution and

Contingency Protection in the WTO
(Working Paper, 2002, available at http://www simonlacey.net) for the historical development

of the causation standard in the various trade remedy instruments under the GATT and the '
WTO, with further references

!
23. Australian Productivity Commission, supran. 3, at 172,

24. Banks, supra n. 2, at 184.

25. Whitwell, supra n. 1, at 24.

26. Snape, Gropp&Lutrell, supra n. 20, at 604,

27. Australian Productivity Commission, supra n. 3, at 173,

28. See e.g., Whitwell, supra n. 1, at 24; see also Banks, supra n. 2, at 185.

29. Australian Productivity Commission, supra n. 3, at 173.
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B dy nor competitively priced fertilizer from the United State‘s. An embfarrass;:;d
- A nment was forced to provide temporary payments to tanuqs v_vhm:uat t le
mwke-Gwer mising a major review of Australia’s anti-dumping legislation.™ This
e ‘prl?muk place in 1986, has come to be known as the Gruen Revievfr, aflf—:-r
e Wi}lfd Gruen. The main changes enacted as a result of the Gruen Rfewew,‘m
;_;_ymfes.sﬂfl c[l?a a !)ifl.lI‘C.aT.Ed system for the conduct of anti-dumping investigations with
i lnckl:-j ing responsible for the preliminary findings stage, and the newly L’SI'a]J‘
:f.msmms 'E[)fm ing Authority (ADA) reviewing the findings of Customs .ami making
hShEd j’mi::nmn:-lfcla[icm to the Minister. The Industry Assislap_ce Commission was also
e emoved from the process at this time. In addition, a three-year sunset
ey i- i easures was adopted as well as specific time frames for each
. aqtl t1UD_—1P"_1EEm rocess.”’ Importantly, although the Gruen Review recom-
e I'lwtE fl[:eg ::]Izpt?on of a.public interest test, and even though this recommen-
'me{ldEd agamcsn:e ted by the Hawke Government, it nevertheless provided thtat the
ﬂil.[['?‘ﬂ wiioijid l:ake into account national interest criteria in exercising his/her
mi{?{ when acting on recommendations from the ADA.* )
dlSCT’E'"‘m_ dumgiing activity fell sharply in the second half of the 1980s, but experi
’ edtl:::-;hl:r :ps;r‘ge in the early 1990s, with the number f}f new invesligat_mns agalrdi
e aJtistorical high (although this did not result in a corresponding recor
'I‘EECt::l‘R DCE n;w measures being imposed).>® After a series of procedlfral che‘mges in
111:;3 ‘_‘_':‘J.lj 1992 intended to speed up the investigative process, ‘Ausfral:;.la nh:;l;l;(}fiﬂ;z
\:;lixlous dual honour of being the ‘fastest prucessm: of con_lpla'm[s Ln t fﬂ\:s [ha;’l -
'we]] as the country ‘reporting more initiations of aml-dumpmgl ﬂvesuga :) s
other signatory of the GATT Anti-dumping hgreemem [1979]". ‘ Mnsdt vol st e
to cite the 1991-1992 recession (the last Austrahfl has expgnenc_ed al i s
writing) as well as concurrent tariff reductions for this upsurge in anti-dumping
: One 30 -
& theTeI?eﬂ:oLi;l?:ion of the Uruguay Round and the entering into force of the new WD
i i ber of amendments to the Australian
L e L@Uit?d_ Lin aml:fl:jrrnmily with the new ADA in terms of, inter
i i islation to bring it into ¢ ‘
'i;::diﬂ];;?iﬁlzlsglzl;;g ma_rggins, de minin_lis thresholds, standing requirements,
- ifi ties, and new shipper reviews. o
mmpi::ylzlgeﬁflf:eldinmher review (the Willet Revievj.r] was conTmlssmned_ byﬁt}l\:z
Howard Government, which had come into office ‘with a coumutmelljll o 1-1;1:111 s
éxisling countervailing and anti-dumping procedures to ensure Australian p

30. See Banks, supra n. 2, at 186. o 5

31. Australian Productivity Commission, supra n. 3, at 174,

32. Whitwell, supra n. 1, at 32. o -

33. Australian Productivity Commission, supra n. 3, at 174.

34. Whitwell, supra n. 1, at 34.

iz- g:g'eg Donald Feaver& Kenneth Wilson, An Evalnation of Australia’s Anti-Dumping and
' Countervailing Law and Policy, 29 J World Trade 207, 208 (1995).
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T_he standard of review includes lack of evidence; misapplication of the
regulations or procedures; and the abuse of power.%%

. To datei no judicial reviews have been finalized, confirming the view that judiciat

review of anti-dumping investigations in China is still in its infancy.**' o

[G] Other Reviews

China has special Product Scope Rules*** in terms of which any interested pa ;

request that a specific product should be excluded from the applica[jnﬂ l:f!" M .
dumpmg duties. All such applications are considered by MOFCOM and Customs hasm
jurisdiction in the matter. Parties have to clearly indicate how the product differs ﬁ'um
the d—ame_stic industry product and the domestic industry and all other parties haw,
opportunity to comment before MOFCOM makes its finding. The change in sc emf
only effective from the date indicated in MOFCOM's final notice.*® =

§6.09 CONCLUSION

ﬁ:lmp_ugh China started conducting anti-dumping investigations in the late 1990s, it has
significantly increased its use of the instrument since it became a WTO Member’at the
:end of 2001. Between 2002 and 2011 it was the fourth most prolific user of th'
instrument, after India, the United States and the EU, which is in line with its in-::reaseg .
sha.re of global imports and, at least partially, the result of trade liberalization under
‘-Whlch the level of its customs duties has decreased significantly. However, sinc ED;‘;
its use of the instrument has decreased significantly.** . T $
- (_:hix?a has promulgated detailed rules and regulations related to most aspects of \Q
investigations; however, there remains a perceived lack of transparency that has been .Q
confirmed by recent WTO Panel and Appellate Body rulings concerning various as 'u. i

of China’s procedures. China’s response to these rulings remains to be seen. S

430. Ibid.; Yu, supra n. 16, at 97 and 99.
431. Lingchen, supra n. 23, at 238; Yu, supra n. 1
432. AD Rules (Product Scope). SR
433. Wu, supra n. 19, at 262-263.
434, ?Jhere_as China initiated 113 investigations between 2002 and 2006, it initiated only forty-eight
Lrlw_esegg;uons heiwee:n 2007 and 2011, dropping it to 6th position behind India, Brazil, the
nit lates, Argentina, and the EU, and just ahead of Pakistan (forty-six). ;
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~ European Union

Derk Bienen

(NFRODUCTION
Al Brief History

whe European Union’s (EU’s) use of anti-dumping measures started more than forty
years ago - the European Community’s' anti-dumping legislation was first enacted in
1968. Following the establishment of the World Trade Organization (WTO) and the
entry into force on 1 January 1995 of the WTO Anti-Dumping Agreement (ADA), the
Anti-Dumping Regulation (ADR)* was enacted. This regulation has been subsequently
amended several times.

A comprehensive review of the EU anti-dumping system, which would have
strengthened the position of interest groups negatively affected by measures, was
initiated in 2006 but halted in January 2008,’ with only minor amendments relating to
improved transparency of proceedings implemented.

The Treaty of Lisbon®, which entered into force on 1 December 2009, brought
about significant changes to the institutional framework of the EU anti-dumping
instrument. Details of the new legal framework are still under development.

1. Following the adoption of the Lisbon Treaty, the term ‘Community’ has been replaced by “Union’.
Hereinafter, “Union’ {or EU) is used except in quotations and historical references.

2. Council Regulation (EC) No 384/96 of 22 Dec. 1995 on protection against dumped imports from
countries not members of the European Community, 1996 OJ (L 56) 1. This regulation consoli-
dated amendments in several regulations implementing the Uruguay Round agreements and for
the first time separated the anti-dumping regulation from the anti-subsidy regulation.

3. Commission Staff Working Document: Accompanying Document to the 28th Annual Report from
the Commission to the European Parliament on the EU's Anti-Dumping, Anti-Subsidy and
Saleguard Activities (2009), SEC(2010) 1194 final (2010}, at 16.

4. Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the
European Community, 2007 0J (C 306) 1. The Treaty of Lisbon amended the ELI's two core
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A]s.c. the Commission in October 2011 launched a ‘modernisation revi
fiefence-msu-umems‘ with the objective of adjusting the instruments to tf g
international economic environment. As a result, the Commission pro "
of changes to the instruments in April 2013.° PP

[B] Authorities, Decision-Making Process, and Time-Line

The EU dr::-es not have an independent investigating authority. Rather
I_}efence I_Jlrecturale / Directorate-General for Trade (DG Trade].ccnduct’ I‘he T'
:Lun(s:. wh|11;3 definitive measures are proposed by the Commission to a poﬁﬁlzla‘-;es
e { ir i f
. lavlll:ﬁc;lb ;Jrf ;l:ae[ :::l (‘the Council’), which takes the decision following consultatic
DG Trade’s responsibilities include decisions about: initiation of investigai
conduct of (original and review) investigations; and imposition of pmvis‘;zljl]ga‘llm
;t_lfres, acceptance .nf unFIenakings and granting of refunds. DG Trade uses 3 se
ifurcated system in which dumping and injury are determined by separat |
case-han'd]-ers. However, there is no specialization - that is, the same ca[:;e h ; Eﬁm
work on injury in one case and on dumping in another [pre':riously dumpin " d@'n'ml
were handled by separate directorates). Likewise, there is no sec;:ural Epefi;:l;muy 3
The Council, based on a proposal submitted by the Commission, im I

r

:Efi_m-twe dut1e§ (or amends measures, for example, following anti-absorption

= 1 1 1 i 4
thelﬁzl;:::?v?n_tmn mxgstlganons]. unless a simple majority rejects the proposal. Wi '-
ecision-making rule, the Council decides i ion gl
; F on the extension o ion of

o 1 . _ I suspension o
mvl:;?i. TII-IE Council can also, with a qualified majority, reject the termination -.54—-
gations proposed by the Commission or provisional measures imposed by ,

Commission.
Apart from the role of Member States exerted through the Council, they are

co i i i
nsulted through the Advisory Committee, which consists of representatives of each

ha'lem!ner State, with a representative of the Commission as chairperson. The G is-
sion is not obliged to take into account the views of Member Stat " G{'t‘lﬂsf
Advisory Committee consultations. = PR
adnpt;[:;eo'ga;t{ of 1.1?!)911 hag led to significant changes in the frasiewoik for the
) plementing acts in general, which include definitive an¥-dumping d
regu'lauons. The relevant provisions, in Article 291, provide no role for the Emg 'ItY
Pa_rhament 01: the Council in terms of exerting control over the Commission’s E;Z;P:i:g
of implementing powers. Such control can only be exercised by the Member States. A

:;fg;ei, at;]fETreatgd ur}l1 European Union and the Treaty establishing the European Community; the
] uI]l:!I’i- wal(yeﬂ'l‘;e&g (I]-“Il:ni::te Fa.!nmiofning of the European Union. For the Conso]id;:ted
; ioning of th ion i i anges
;Jnlmduced by the Treal_y of Lisbon, see 2ﬂg10 (0] FC ggauftf.a o Dnaos U

R;{;ﬂ(}):aﬁloiu? ;CREﬁu|atlﬂn of the European Parliament and of the Council amending Council
o et ]E o 1225/2009 on protection against dumped imports from countries not
e sugsidjts?edui;gggani Eﬁg]]ngom1t$_and Councigegulaﬁun (EC} No 597/2009 on protection

untries not members of the E i
192 final (10 Apr. 2013) [hereinafter: 2013 Commission Fmpa:alﬁpean Communsy, SO

w
B
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'- gcedur
are delivered 1o an
reject the proposal b

the pmposal, it is re
aqualified majority. The stages in anti-d

procedure wou
| currently under discus

~ where possible;aird in any case within fifteen
initiation.® Ii{ pydctice, the full duration of fifteen months is nearly always required.

-'r:onsulidate

6. Regulation (EU) No 182/2011 of the European Parliament

§7.01[D]

framework to establish the mechanisms of such control was adopted and entered

- force on 1 March 2011, regulating the control by Member States of the Commis-

s jmplementing powers (the new horizontal ‘Comitology Regulation’).* The

itology Regulation introduces certain changes to the institutional structure and

Lision-making rules of EU trade defence. First and foremost, in addition to its current

nsibilities, the Commission will also impose definitive measures. Conversely, the
uncil will no longer be actively involved in the operation of the anti-dumping
nents. The areas of involvement of the Council will be taken over by the Member
tes in the Anti-Dumping or Anti-Subsidy Committee. Under the new ‘examination
¢’ foreseen in Article 5 of the Comitology Regulation, proposals for certain acts
examination committee (the Anti-Dumping Committee) which can
y a qualified majority. If a simple majority of the committee rejects
ferred to an appeal committee which can reject the proposal with
umping proceedings in which the examination
Id be invoked as well as the overall timelines for proceedings are
sion in the context of the Trade Omnibus 1 proposal.”

ADR, investigations shall be completed within twelve months,

According tp(the
months from the date of the notice of

[ Applicable Legislation, Regulations and Guidelines/Procedures

112009, the various amendments that had been made to the basic regulations were

d and the new basic ADR was enacted.” The ADR constitutes the legal basis

for the EU's anti-dumping practice.

D] Use of Anti-dumping

Anti-dumping has been by far the most frequently used trade defence measure by the

EU, accounting for well over four-fifths of its trade defence proceedings. The EU is
generally considered to be one of the main ‘traditional’ users of anti-dumping instru-
ments, along with the United States, Canada, Australia, and New Zealand.

and of the Council of 16 Feb. 2011
laying down the rules and general principles concerning mechanisms for control by Member
States of the Commission’s exercise of implementing powers, 2011 OJ (L 55) 13.

7. European Commission, Proposal for a Regulation of the European Parliament and of the Council
amending certain regulations relating to the common commercial policy as regards the proce-
dures for the adoption of certain measures, COM(2011) 82 final (2011). The proposed changes o
the ADR are contained in section 24. The proposal is currently {(Jul. 2012) under consideration.

8. Article 11(5) ADR.

9, Regulation 1225/2009 of 30 Nov. 2009 on protection against dumped imports from countries not
members of the European Community, 2009 OJ (L 343) 51. For the EU's anti-subsidy instrument,
the legal basis is constituted by Council Regulation (EC) No 597/2009 of 11 Jun. 2009 on
protection against subsidised imports from countries not members of the European Community,

2009 OJ (L 188) 93.
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Over the period 1995-2011, the EU initiated 437 investigations and imposed 283

measures, making it the third most active user of anti-dumping measures (after Illdm
and the United States) for the period as a whole, although in recent years (since 2005)

it has been overtaken by China.
Anti-dumping measures are taken in a wide range of agricultural and industria)

sectors, with a heavy concentration of cases in the chemicals and metal pruducg

sectors, and lesser spikes in the plastics and machinery and equipment sectors,

_ Fifty-four exporting countries have been the target of EU anti-dumping invesi.
gauons since 1995. Most of these were developing economies; China accounted for Iﬂf
or over one-quarter of individual citations, and over one-third in cases since 2005

EU anti-dumping duties as reported in the World Bank’s anti-dumping data b.ase
have ranged from 5.4% to 90.6%.'° The simple average of about 33% is much hjgh'
than the EU’s average applied MFN duty in 2011 of 6.4%." b

. Measfures expire automatically after five years, unless extended pursuant to ap
expiry review. Approximately half of all EU measures are revoked during the initia]
five-year period or expire at the end of it without an expiry review, and an additiona|
15% are terminated following the expiry review. Thus, about two-thirds of all
measures remain in place for only one term. About 20% of measures remain in place
for ten or more years. The longest-standing measure is Tungsten Carbide and Fused
Tun‘gs.ren Carbide.'* It was imposed in September 1990 and has a foreseen date of
expiry of March 2016; by then it will have been in place for more than twenty-five
years.

The share of EU imports subject to anti-dumping duties at any point in time is
small; in 2009, the share of imports subject to all contingency measures, including
anti-subsidy and safeguards as well as anti-dumping, was about 0.6%."

§7.02 CORE DEFINITIONS
[A] Domestic Industry and Industry Standing

The ADR follows the ADA in defining the domestic industry (referred(to, as ‘Union
industry’ in the EU system) as the ‘Community producers as a whole of the like
products or [...] those of them whose collective output of the proaucis constitutes a
major proportion [...] of the total Community production of those products’.™

The ADR also incorporates the ADA’s standard exceptions from this general rule,
allowing for exclusion of Union producers which are related to the exporters or which
are aJ.?o importers of the allegedly dumped product, and for considering the impact of
dumping on a regional basis when separate geographical markets exist within the EU

10. Chad P. Bown, Gl f ing abas H
Sy 20;;; obal Antidumping Database, hitp://econ.worldbank.org/ttbd,/gad/ (accessed
I1. WTO, Trade Palicy Review: European Union, WT/TPR/S,/248 (201 1)
! 3 » at vin
12. Tungsten Carbide and Fused Tungsten Carbide (China), 1990 O. : ‘
13. WTOQ, supra n. 11, at 39, - s
14, Article 4(1) ADR.
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impo A -
‘Rainbow Trout."” In this case, exporting producers argued that the Finnish market

§7.02(B]

that have little trade in the like product with the rest of the EU, and in which dumped

rts are concentrated. The regional market exception came into play in Large

c-[,ns{ituted a separate market, but this was rejected by the Commission as the share of
finland’s imports from other EU Member States represented more than 129%.'°

The ADR also applies the ADA criteria for Union industry standing for initiation

urposes: an application must be supported by Union producers accounting for at least
5% of total Union production of the like product, and by Union producers whose
collective output constitutes more than 50% of the total production by that portion of
the Union industry expressing either support for or opposition to the complaint.'” In
practice, the 25% threshold is the more relevant criterion since no cases have been
made public in which a majority of producers consulted expressed opposition to a
complaint.

According to EU case law, the above thresholds must be met only at the stage of
initiating an investigation. For example, if the level of support drops below 25% during
investigations, there is no obligation for the Commission to terminate.'® However, this
practice has beeii\teassessed in view of the Appellate Body ruling in EU - Fasteners
(China) thatg49r the purpose of injury analysis, the “major proportion’ definition is
independefit 0T the standing test'” - the 2013 Commission Proposal would remove the
link betWyen the definition of the Union industry and the standing threshold currently
captainearin Article 4(1) ADR.

[B] Like Product

Union industry is defined in terms of the producers of EU-origin ‘like products’;
consistent with the ADA, this means goods that are identical to or ‘closely resemble” the
imported goods.

The meaning of ‘closely resemble’ is determined in the Commission’s practice by
basic technical, physical and/or chemical characteristics, and substitutability of the
domestic product for the imported good from the perspective of the user.*” In cases
where the product characteristics and its main use would lead to different product
definitions, priority is given to the product characteristics.

Procedurally, ‘likeness’ is determined initially by the producers interacting with
the Commission; users enter into the process only after a case has been launched, and

15. Large Rainbow Trout (Norway and the Faroe Islands), 2004 OJ (L 72) 23.

16. Ibid., at recital 31.

17. See Article 5(4) ADR.

18. See Judgment of the CFI of 10 Mar. 2009 in Case T-249/06 Interpipe Niko Tube and Interpipe
NTRP v. Council [2009] ECR [1-383.

19. WTO Appellate Body Report, EC - Definitive Anti-Dumping Measures on Certain Iron or Steel
Fasteners from China, AB-2011-2 WT/DS5397 /AB/R, adopted 28 Jul. 2011, at 162.

20. See e.g., Certain Tungsten Electrodes (China), 2006 OJ (L 250} 10 (provisional), at recital 13.
There, the Commission observed as follows: ‘Based on the physical characteristics and the
substitutability of the different types of the product from the perspective of the user, all [tungsten
elecirode products| are considered to constitute a single product for the purpose of this
proceeding’ (emphasis added).
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CHAPTER 12
South Africa

Gustav Brink

§12.01 (NTRODUCTION

[Ad Brief History

| 3ath Africa in 1914 was the fourth country in the world to adopt anti-dumping
| legislation,' although it had already taken countervailing action against subsidized
| sugar imports as early as 1903,” which made it probably the first country in the world
| to have applied trade remedies. Soon after the Board of Trade and Industry (hereinafter

‘the Board’) was set up in 19217 to deal inter alia with dumped and subsidized imports,
| South Africa became one of the major users of the instruments. The Board was
| replaced by the International Trade Administration Commission (ITAC or ‘the Com-
| mission’) in 2003 following the promulgation of the International Trade Administration
| Act (ITA Act).”

(1906) preceded South Africa with anti-dumping legislation; see Jacob Viner, Dumping: A
Problem in International Trade 192-209 (Reprint, Fairfield NJ: Augustus M Kelly 1991). For a
detailed discussion of the history of anti-dumping in South Africa and additional sources, see
Custav Brink, A Theoretical Framework for Anti-Damping Law in South Africa 19-91 (Unpub-
lished LLD thesis, Pretoria: U. Pretoria 2004).
2. These were called ‘bounty anti-dumping’ duties; see, Transvaal Customs Handbook 24 (Johan-
nesburg: Transvaal Customs Department 1905).
| 3. See Government Gazette, Notices 1044 and 1045, of 8 Jul. 1921.
| 4. See Gustav Brink, Anti-Dumping and Countervailing Investigations in South Africa: A Practitio-
ner's Gitide to the Practice and Procedures of the Board on Tariffs and Trade 3 (Pretoria: Gosh
Trading 2002); and Brink, supra n. 1, at 54-58.
5. International Trade Administration Act, 71 of 2002 (although accepted in Parliament in 2002, it
was only promulgated in 2003). In this chapter, all references to ITAC in respect of investigations
or reviews conducted prior to Jun. 2003 are to be read as references to the Board.

| 1. Section 8(1) of the Customs Tariff Act 1914, Canada (1904), New Zealand (1905) and Australia
|
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South Africa’s anti-dumping regime has always applied de facto to the territory of Table 12.1 Decision-making powers in ITAC

the Southern African Customs Union (SACU), which came into existence in 1910 prigr
to the adoption of formal anti-dumping legislation by South Africa. SACU is presently
comprised of Botswana, Lesotho, Namibia, South Africa and Swaziland. The ITA Act
was constructed to apply on a SACU-wide basis. Since the envisaged SACU Tariff Board
has not yet been operationalized, and since South Africa is the only Member State with
an investigating authority, the SACU Council of Ministers has requested ITAC to make
determinations on its behalf.” Since no industry with its production base in a SACU
Member State other than South Africa has, to date, requested ITAC to conduct an
investigation, the distinction between South African and SACU practice has so far been
moot. In this chapter, except where otherwise noted, the term ‘domestic’ may be read
as a reference to the SACU-wide economy.

Although South Africa’s economy is diverse and produces a wide range of
manufactured products, its relatively small market makes it is very easy to prove injury
to domestic industry: in one bizarre instance a single imported container of clay
pigeons amounted to nearly 40% of the annual market for the product.”

[B] Authorities, Decision-Making Process, and Time-Line

ITAC is responsible for all aspects of an investigation, including determination of
dumping, injury and causality, and the level of duties. It makes recommendations to
the Minister of Trade and Industry who takes the final decision whether to implement
anti-dumping duties.

ITAC is an independent institution that reports for administrative purposes to the
Minister of Economic Development. It has three technical divisions responsible for,
respectively: import and export control; the determination of levels of customs duties
(including increases, decreases, and rebates); and trade remedies. There are currently
two trade remedy directorates and investigations are assigned on the basis of available
capacity, with each directorate responsible for all aspects of investigations assigned:io
1t.

The Anti-Dumping Regulations (ADR)® provide that *[o]ther than finaldecision-
making powers ITAC may delegate any of its functions in respect of Aati-aumping
investigations to its investigation staff’.” Bearing this provision in mind, Fable 12.1 sets
out the decision-making authority within ITAC.

6. This falls within the author’s own knowledge acquired during his tenure at ITAC and has been
confirmed by a source within the SACU Secretariat.

7. Clay Pigeons (France), Board Report 3384.

8. Governiment Gazette 25684 of 14 Nov. 2003.

9. ADR 67.
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Properly documented application

Local verification

Decision whether or not to initiate
Claims to confidentiality

All Deficiencies

Extensions granted up to fourteen days
Extension granted longer than two weeks

Senior Manager

Senior Manager

Commission

Senior Manager; Commission
Senior Manager

Senior Manager

Commission

Foreign verifications Chief Commissioner
All verification reports

Preliminary determination

Senior Manager

Commission

Chief Commissioner

ITAC recommends to Minister of Trade and
Industry

Minister of Trade and Industry requests the
Minister of Finance to impose duties

Approval for oral hearings
Final submission

imposition of duty

South African Revenue Service (SARS)

Implementaiion

Sourté: WAC

§i+e8 1992, when the trade remedies unit was established, investigations have taken,
oh average, about sixieen months to complete, with preliminary duties established on
average about eight months after initiation. Anti-dumping duties were imposed in a
number of investigations that took more than eighteen months to complete, but these
have remained unchallenged.

[C] Applicable Legislation, Regulations and Guidelines/Procedures

The legislative framework is established by the ITA Act. All general substantive and
procedural aspects of investigations are established by the ADR promulgated in 2003.
No other guidelines or procedures have been published. International Agreements only
obtain the force of law if promulgated in South Africa, although courts are required to
consider international law in interpreting domestic law. Accordingly, although not
having the force of law, courts do refer to Article VI of the General Agreement on Tariffs
nad Trade (GATT) and to the ADA in interpreting South African anti-dumping law."’

10. S 233 of the Constitution Act 1996. See e.g., The Chairman of the Board on Tariffs and Trade v.
Brenco 2001(4) SA 511 (SCA) 526; Progress Office Machines v. SARS [2007] SCA 118 (RSA) par
G; Maluleke v. Minister of Internal Affairs 1981 (1) SA 707 (BSC) 712 H; Cary 5. Eisenberg, The
GATT and the WTO Agreements: Comments on their legal applicability to the Republic of South
Africa, 19 § Afr YIL 127 (1993/1994); Gustav Brink, Anti-Dumping and Judicial Review in South
Africa: An Urgent Need for Change, 7(5) Global Trade & Cust J 274.
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D] Use of Anti-dumping

South Africa has historically been one of the major users of anti-dumping, alongside the
so-called traditional users — Australia, Canada, the European Union (the EU), and the
United States. Although pre-WTO investigations were not notified to the GATT ag
South Africa was not a signatory to either the Kennedy Round or Tokyo Round
Anti-Dumping Codes, evidence can be found of at least 851 investigations initiated
between 1921 and the end of 1994."" Another 216 investigations were initiated as WTQ
Member over the period 1995-2011, albeit at a declining pace and ‘success’ rate over
the period: while in the five-year period 1995-1999 130 cases were initiated and
eighty-eight measures imposed, in the period 2005-2010 thirty-seven initiations led to
fifteen measures. Thirty-five investigations were initiated against China, followed by
twenty-one for India. Counting all EU Member States as a whole, forty-one investiga-
tions were initiated against the EU. Investigations were concentrated in the base metals
sector, which saw sixty initiations.

§12.02 CORE DEFINITIONS

[A] Domestic Industry and Industry Standing

The ADR follows the ADA in defining ‘domestic industry’ as SACU producers as a
whole, or those of them whose collective output constitutes a major proportion of the
total domestic production, of the like product.'? In addition, where a producer is related
to an importer or exporter, or is itself an importer, the domestic industry “may’ be
interpreted as referring to the rest of the producers.” The ADR do not, however,
provide for dividing the SACU market into regional markets, as allowed under the
ADA."

For standing, the ADR apply the ADA requirements that an application must%e
supported by at least 25%, by production volume, of domestic producers, andiby at
least 50%), by production volume, of those producers expressing an opinion, % Provi-
sion is also made for ITAC to determine the support for the application bvTeference to
the largest number of producers that can be reasonably included in the¥nvestigation or
on the basis of statistically valid sampling techniques.'®

In PET," ITAC required both domestic producers to submit injury information
before it was prepared to initiate an investigation on the basis that it would otherwise
not be in a position to determine whether the injury experienced by one producer was

11. See Brink, supra n. 4, at 3 and Annex 7; and Brink, supra n. 1, at 55-56.

12. ADR 1.

13. ADR 7.2.

14. ADA Art. 4.1(ii) and 4.2.

15. ADR 7.3.

16. ADR 7.4.

17. PET (China, India, Indonesia, Korea, Chinese Taipei, and Thailand), ITAC Report 154.
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caused by the alleged dumped imports or by the other producer. This procedure was
repeated in Shock Tubes.'®

[B] Like Product

Until the ADR were promulgated in 2003, South African legislation had never defined
‘like product’. Despite this, in Starch,' ITAC evaluated ‘like product’ in detail and
developed the criteria to be used in the determination. These criteria were subse-
quently incorporated in ADR 1 as follows:

(a) a product which is identical i.e., alike in all respects to the product under
consideration; or

(b) in the absence of such a product, another product which, although not alike
in all respects, has characteristics closely resembling those of the product
under consideration.

The ADR further provide that:

In degerymining whether the product has characteristics closely resembling those of
the.pietuct under consideration the Commission may consider -

(i) the raw materials and other inputs used in producing the products;

(il) the production process;
(iii) physical characteristics and appearance of the product;
(iv) the end-use of the product;

(v) the substitutability of the product with the product under investigation;

(vi) tariff classification; and/or
(vii) any other factor proven to the satisfaction of the Commission to be relevant.

No one or several of these factors can necessarily give decisive guidance.
Using these criteria, ITAC has found, inter alia, the following products to be ‘like’:

- Syringes: ITAC found that 2-piece and 3-piece syringes - that is, syringes
with and without rubber stoppers - were like products.*'

- Gypsum Plasterboard: although the exporter claimed that it exported differ-
ent sizes and thicknesses of plasterboard than those produced by the
applicant and that there were differences as regards the extent to which the
products sag. thermal insulation, sound and insulation properties, resis-

22

tance, and fire ratings, ITAC found that the products were like products.*

18. Note that no report was issued in the Shock Tubes (China) investigation as ITAC wrongly (as

confirmed by the High Court) decided to revoke the initiation of the investigation.

19. See Unmodified Starch (Belgium, Denmark, France, Germany, Portugal, Spain, Switzerland, and
Thailand), Board Report 3486. Note that all references to ‘Board Reports’ are to reports
pre-dating ITAC, i.e., through May 2003; reports on anti-dumping investigations issued from
Jun. 2003 are ITAC Reports.

. ADR 1.

. Syringes (Belgium, Germany, Ireland, and Spain), Board Report 3949.

. Gypsum Plasterboard (Thailand), ITAC Report 44, at 12-15.

[
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CHAPTER 14
United States

Gary Horlick, Peggy Clarke & Charles Benoit

§14.01 INTRCOUCTION
[A] trief History

Thé first United States (US) anti-dumping (AD] law was enacted in 1916, based on a
competition law model and enforced by US federal courts." By 1919, it had been
Criticized as ‘not working’ (how would anyone know so soon?) and was supplemented
by a 1921 law based on the 1904 Canadian model (price discrimination, with no
requirement to prove ‘predation’ or ‘unfairness’, and administered by political depart-
ments, not judges). That 1921 Antidumping Act remains the basis for US anti-dumping
law (the 1916 Act was repealed after being found to be WTO-consistent), modified
numerous times in ways large - after the General Agreement on tariffs and Trade
(GATT) and World Trade Organization (WTO) agreements - and small (e.g., in
response to WTQ panel rulings on issues such as zeroing or domestic lobby pressure
such as in the case of the Byrd Amendment).

[B] Authorities

The United States employs a bifurcated system to determine whether a measure is
ultimately applied. Three executive institutions, however, play a role in administering
and enforcing these regulations: the US Department of Commerce (DOC or Commerce),
the US International Trade Commission (ITC) and the Bureau of Customs and Border
Protection (Customs).

1. The anti-dumping law was preceded by a countervailing duty (CVD) law enacted in 1890, limited
to export subsidies on sugar imports and enforced by the Customs Bureau. It was extended to all
products in 1897 and to all subsidies in 1922,
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Commerce, a cabinet level executive branch Department, is the primary enforcer
of US trade remedy laws. Commerce’s responsibilities include: responding to allega-
tions of dumping or subsidies by conducting the investigation to determine if dumping
or subsidies exist; administrative reviews to determine definitive duty assessments;
ruling on whether a product falls within the scope of a specific order; and conducting
circumvention inquiries. The Secretary of Commerce delegates decision-making au-
thority in all of these areas to the Assistant Secretary for [mport Administration.

Commerce is led by a presidential appointee, as is Import Administration,” the
agency within Commerce responsible for determining whether imports are unfairly
traded. These positions change with the Administration and are considered ‘political’
in nature. For some members of the trade bar who primarily defend foreign respon-
dents, the high percentage of affirmative determinations by Commerce is indicative of
a political bias in favour of domestic interests. Others see it as the result of weeding out
weak cases, either directly during pre-petition counselling or indirectly through the
high cost of bringing a case. Overall, however, the robust transparency of the DOC
process, described in detail below, contributes to the general perception among many
US practitioners that the decisions of Import Administration are not overtly politically
motivated. Judicial review is another factor in limiting the politicization of the process.

Separate from Commerce is the ITC, which is an ‘independent’ agency (meaning
turnover does not coincide with new presidential administrations} comprised of six
commissioners (three Democrats and three Republicans) appointed by the President
for nine-year non-renewable terms. The ITC is responsible for making the injury
determinations in original investigations as well as in expiry (or ‘sunset’) reviews, The
ITC has a permanent staff of approximately 360.” The decision-making rules of the ITC
are statutorily prescribed. For both the preliminary and final phases of an original
investigation, an affirmative decision is rendered by the ITC if at least three Commis-
sioners vote in the affirmative. In other words, a negative determination occurs only
when at least four of the six Commissioners have voted in the negative.* Although each
ITC Commissioner is appointed by the President of the United States and confirmed by
the US Senate, the ITC is considered ‘non-partisan’ in nature. Because the Comiistion
is comprised equally of Democrats and Republicans, and because thel'terms of
individual Commissioners are set by statute, staggered, and transciud-any one
presidential administration, it would be extremely difficult for a Prés:itlent to exert
political influence over an ITC determination. The ITC has budgetary independence as

2. Import Administration has a permanent staff of over 300. See US Department of Commerce Office
of Budget, FY 2011 Budget in Brief: International Trade Administration, http://www.osec.
doc.gov/bmi/budget/11BiB/ITA.pdf (accessed 10 Apr. 2013). Although some senior staff mem-
bers are involved in the decision-making process, there is ultimately one decision-maker - the
Assistant Secretary for Import Administration.

3. See US International Trade Commission Office of Human Resources, Careers at USITC, hitp://
www.usitc.gov/employment/ (accessed 10 Apr. 2013). In addition to injury determinations in
trade defence cases (including safeguards), the ITC is also responsible for conducting investiga-
tions under section 337 of the Tariff Act of 1930, as amended (19 U.S.C. §1337), and for preparing
various trade and industry analyses (e.g., analyses of the impact of trade agreements on the US
economy).

4. 19 U.5.C §1677(11).
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well. Thus, although it is not uncommon for members of Congress to submit a
statement or appear at a hearing in support of a constituent, US practitioners over-
whelmingly concur that ITC determinations are free of political influence, from both
the Administration and the US Congress.

Customs generally plays a ministerial rather than decision-making role in admin-
istration of trade remedy laws. In the area of enforcement, however, Customs has
broad authority to address fraudulent duty evasion schemes.

Finally, the administrative agencies’ actions are subject to judicial review by the
US Court of International Trade (CIT") and its appellate court, the Court of Appeals for
the Federal Circuit (CAFC’). While Commerce and the ITC’s decisions are entitled to
formal judicial deference, the CIT and the CAFC decisions are not a rubber stamp. The
courts frequently reverse the agencies on one or more issues in a case and have shown
a willingness to do so even on politically sensitive issues.”

US practitioners view the bifurcated system as a particular strength of the US
system, especially compared with other countries. The determination of whether
imports have been dumped and the determination of whether injury has been caused
to the domestic irdustry are seen as separate and distinct, requiring unique expertise
and capabilities\Fur this reason, the two determinations are codified as separate legal
prerequisiteS te’the imposition of measures. In a bifurcated process the line between
the two jSsues is less likely to become blurred. Only the facts relevant to each agency’s
specific tleterminations are presented to that agency, and are presented in the context
ofive 15sues that agency is charged with deciding. Therefore, the fact that the processes
thufiake these determinations are vested in separate agencies, with separate analysts
and decision-makers, and including one apolitical agency, seems to enhance the
credibility of decisions made in the US system.

The timeline for anti-dumping duty investigations is show below in Table 14.1.

Table 14.1
Stage What Happens Timing
Petition Industry files petition
simultaneously with Commerce
and the ITC
Initiation Commerce initiates an Twenty days for Commerce to

investigation against one or a decide whether to initiate; may
number of countries. be extended another twenty
The ITC begins investigation two | days if necessary to determine
to three days after filing of the industry support

petition

5. See, e.g., GPX International Tire Corp v. United States ("GPX I'), 645 F. Supp. 2d 1231 (Cr. Int’]
Trade 2009) (reversing Commerce’s simultaneous application of the CVD law and special NME
methodology), aff'd on other grounds, 666 F.3d 732 (Fed. Cir. 2011).
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Stage What Happens Timing

ITC Preliminary The ITC determines whether there | Within forty-five days of the

Injury is a ‘reasonable indication’ of filing of the petition or, if

Determination material injury; if the ITC Commerce extends the period
preliminary determination is of initiation, twenty-five days
negative the investigation is after receiving notice of
terminated Commerce’s decision to initiate

Commerce If Commerce makes an affirmative | AD prelim within 140 days from

Preliminary preliminary determination, initiation; can be extended to

Determination Commerce orders Customs to 190 days

and Provisional suspend liquidation of entries of Provisional AD measures may

measures the subject merchandise and to be imposed for four to six

Commerce Final
Determination

ITC Final Injury
Determination

collect cash deposits or bonds; if
Commerce makes a negative
preliminary determination, the
investigation continues but these
provisional measures are not
imposed

If Commerce makes an affirmative
final determination, Commerce
orders continued suspension of
liguidation (i.e., suspension of
final assessment); if Commerce
makes a negative final
determination, the investigation is
terminated, suspension of
liquidation is discontinued, bonds
are released, and all cash deposits
are refunded

If the ITC makes an affirmative
final determination of injury,
Commerce issues an anti-dumping
order; cash deposits at the rates
established in Commerce’s final
determination are required for all
entries of subject merchandise on
or after the date of the ITC final
determination, bonds are no
longer sufficient. If the ITC
determination is negative,
Commerce orders Customs to
discontinue suspension of
liquidation and return all cash
deposits

months

Final determination within 75
days after prelim; may be
extended to 135 days in AD
cases

ITC final within 120 days of
affirmative Commerce pretiny,
or 45 days of affirmative
Commerce final, whithpver is
later. If Commercd preiim is
negative but final 15 affirmative,
75 days from Commerce final
Commerce publishes AD Order
within seven days of
notification of ITC final

—
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[C] Applicable Legislation

The laws governing US anti-dumping and other trade remedies and implementing its
obligations under the WTO Agreements are found in Title VII (sections 701-783) of the
Tariff Act of 1930, as amended, and codified in the US Code (U.S.C.) at 19 U.S.C.
§§1671 et seq. The regulations that detail how these laws are to be administered and
implemented in practice are found in Title 19 of the Code of Federal Regulations
(C.F.R.), Parts 207 (ITC) and 351 (Commerce).

[D] Use of Anti-dumping

Between 1 January 1995 and 31 December 2011, 458 anti-dumping cases were
initiated. Of these 305 resulted in anti-dumping measures being imposed,® making
anti-dumping by far the most common trade remedy used by the United States, and
meaning that two-thirds of anti-dumping cases initiated result in measures being
imposed. Those petitions that did not result in anti-dumping measures include those
receiving a negative injury finding (preliminary or final), negative dumping determi-
nation by Cgistnerce, petitions that Commerce declined to initiate, and petitions that
were withdrawn.

Cver'time, the use of anti-dumping sharply increased from 1995 until 2001,
peaiting dt seventy-seven initiations and thirty-three measures imposed in 2001, and
then sharply fell over the next five years to a low of eight initiations and five measures
iir 2006. Since then, the use of anti-dumping has varied but at a relatively low level,
with between sixteen and twenty-eight cases initiated each year.

In terms of exporting countries affected by US anti-dumping measures, China
leads the list with ninety measures (30%) over the period 1995-2011, followed by
Japan (79%), Taiwan and Korea (5% each). In total, measures were levied against
forty-five different countries.

More than half of all measures over the period (162, or 53%) were in the base
metals and articles of base metals sector, followed by textiles and textile articles (42, or
14%).

§14.02 CORE DEFINITIONS
[A] Domestic Industry and Industry Standing
Under US law, the domestic industry is defined as ‘the producers as a whole of a

domestic like product, or those producers whose collective output of a domestic like
product constitutes a major proportion of the total domestic production of the

6. WTO, Anti-dumping initiations: by reporting Member, and Anti-dumping measures: by reporting
Member, available at http://www.wto.org/english/tratop_e/adp_e/adp_e.htm (accessed 5 Jul.
2013).
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