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attempting to prevent payment, that this new breed of independent guarantee began
to attract the attention of lawyers and the courts. This period marked the beginning
of the development of the law in this new area, although some exploratory legal
writing and a few court decisions had already paved the way.

1.2 TERMINOLOGY. GUARANTEE = INDEPENDENT GUARANTEE

1-2 Both terminologically and conceptually, the entire area of guarantees is, or at
least was, marked by confusion, uncertainty and inconsistency. The adoption of
English and American terminology by Continental banking practice also added to the
confusion. In this study, the term guarantee means the modern type of independent
guarantee, as opposed to the traditional accessory (or conditional or co-extensive)
guarantee, also known as suretyship. The perhaps best known type of independent
guarantee is the so-called (first) demand guarantee, but it should be noted that there
are independent guarantees with different types of payment mechanism (see Chapter
4). When put in inverted commas (guarantee), the term is used in a neutral sense and
includes both the independent and the accessory (or co-extensive or conditional) type
of personal security.

The modern independent guarantee originated from practice, and the concept, as
it functions today, was unknown in law until, say, 1980. Practice drew and elaborated
on the related, and also familiar and well-established type of personal security,
namely the accessory type which is known as ‘suretyship’ (borgtocht, Biirgschaft,
cautionnement), although commercial and banking practice also employed the term
guarantee when in fact meaning the accessory type of security. This accounts for the
terminological and conceptual confusion.? After some initial confusion, Continental
law now reserves the term guarantee for the concept of independent guarantee, while
the term suretyship refers to the accessory type, but practice continues to use the eii
‘guarantee’ indiscriminately. American law and practice have been and are‘tnore
consistent in this respect. The term guaranty or guarantee expresses\that the
obligation of the guarantor is co-extensive with or accessory to that of {fg, principal
debtor. This was one of the reasons why another term, namely the séandby letter of
credit, came to be used when parties envisaged the independent type\of security. This
concept is equivalent to the Continental independent guarantee.” English law and
practice do not principally distinguish between the two concepts. Traditionally, the
term guarantee ordinarily denotes the accessory (or ‘conditional’ or ‘co-extensive’)
type of security, and as a rule of construction, guarantees were presumed to be
co-extensive with the underlying relationship. The term ‘suretyship’, which un-
equivocally denotes the accessory type, appears to have become obsolete and is, at
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See further ch. 12.1.2, ch. 8.2, paragraphs 8-2/3 and ch. 12.3, paras. 12-16 and 12-17/21.

®  See further paras. 1-3 and 1-4.
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any rate, used infrequently. At present, the notion of guarantee in English law has

sibly a neutral meaning while the specific nature of the security is to be gathered
from the specific terms and conditions of each individual instrument. The term ‘letter
of credit” to describe an independent guarantee is also found. In many other countries
and regions, a clear distinction in concept and terminology is still lacking.

As a result of the prevailing uncertainty, several other terms are used which
express or purport to express independence. Thus, in English and Americar_l legal
language, the obligation of the independent guarantor is often described as ‘pn.mary'
as opposed to the ‘secondary’ obligation of the surety. The term ‘autonomous’ is also
often used. Other adjectives which purport to express independence are ‘irrevocable’,
‘abstract’ or ‘unconditional’, or the instrument may state that the guarantor pays the
debt as his own debt. All these terms and phrases are rather confusing, and they are
often inadequate.® Moreover, it is a misconception to assert categorically or assume
that independent guarantees are always payable on demand without any evidence of
default. Although this is indeed the prevailing type of independent guarantee, there
are other paymedimechanisms, such as payment upon the submission of third-party
documents or(a Fourt or arbitral decision.’

This study.idvoids the term “bond’. It has no defined meaning in law, and it may
refer to-4ny kind of financial undertaking. The term ‘performance bond’ is especially
precaiivus. In the United States, Canada and England, performance bonds (also
calleth “surety bonds’) are typically issued by specialised insurance and bonding
Admmpanies, in connection with construction contracts. They assure the employer that
in the event of default by the construction firm, the project will be completed, for
example by another contractor, or that the employer will receive financial compen-
sation. These performance bonds are a hybrid form of security, and they cannot be
circumscribed in terms of independence or co-extensiveness. They are never payable
on mere demand by the beneficiary, and they always require (some) evidence of
default, while the degree of (non-)co-extensiveness and (non-)likeness with the
contract of suretyship entirely depends on the terms and conditions of the bond.® The
rights and obligations of both parties are contained in instruments which tend to be
rather lengthy and detailed, and which are, because of their archaic eighteenth-
century English language, difficult to comprehend.”

% Rule 1.10(a) I1SP98, therefore, dissuades the use of terms such as ‘unconditional’,
‘abstract’, ‘absolute’ and ‘primary’. English case law does not attribute any particular
significance to these phrases either way, see ch. 12.3, para. 12-21.

7 Seech. 4.

#  See Dolan, § 1.05, for the differences between performance bonds and standby letters of
credit/independent guarantees.

?  See Trafalgar House Construction (Regions) Ltd v. General Surety and Guarantee Co.
Lid., [1995] 3 All ER 737. See further Andrews/Millet, no. 16-004, discussing other
English case law involving bonds with obscure language. The Association of British
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32 TENDER GUARANTEES

3-2 Construction contracts and major contracts for the supply of capital goods are
often, especially in the public sector, awarded through tender procedures. The
conditions or regulations governing the invitation for tenders invariably require
bidders to furnish a tender guarantee (or bid bond or guarantee for preliminary
deposit) for a certain percentage, which ordinarily ranges from 1% to 5% of the
project value. The tender documentation sometimes fixes the text of the guaraniee
and the guarantee format, i.e., a direct or indirect guarantee. Tender guarantees are
typically payable on first demand.

The purpose of a tender guarantee is to ensure that the bidder does not withdraw
or alter his tender before adjudication, and that he will accept and sign the contract
if and when awarded to him. The tender regulations regularly require bidders also to
furnish a performance guarantee within a certain period after adjudication to the
successful bidder." It is not unusual to require that the tender must be accompanied
by a letter of commitment or a binding letter of intent to this effect from a bank. The
employer or buyer/beneficiary is entitled to call the tender guarantee when the bidder
fails to fulfil said obligations stemming from his submitting a tender.” Payment serves
as compensation for the loss of time and expenditure incurred as a result of the
employer having to re-examine the tenders submitted by other contractors. In a
broader sense, requirements in respect of tender guarantees and letters of commit-
ment are aimed at ensuring that only serious, reputable and financially sound
contractors respond to the invitation for tenders, which greatly facilitates the
procedures and evaluation of the various bids.

Tender guarantees usually contain a fixed expiry date which corresponds with the
expected date of adjudication. However, the guarantee or the rules for submitting
tenders may allow the beneficiary to have the validity period extended, or they mav
provide for a ‘extend or withdraw” mechanism.? Extensions of the validity perigd.ate
a constant cause of concern, and bidders should provide for this contingency Uintheir
tender, especially in respect of the computation and indexation of the coniract value.
It is noted that tenders which are stated to be valid for a limited periddyof time are
often unacceptable.

By their nature, tender guarantees cease to be capable of fulfiliing their function,
and they cannot be called once the contract has been awarded to another bidder.

In the Middle East, tender guarantees are often referred to as the ‘initial’ guarantee and
performance guarantees as the ‘final’ guarantee.

*  Cf. Paris, 13 December 1984, D. 1985 LR. p. 239, upheld by Cass., 10 March 1987, D.
1987 Somm. p. 172, von Westphalen, p. 12, in respect of the beneficiary’s right to call the
tender guarantee when the bidder fails to furnish the required performance guarantee.

3 See further ch. 12.4.3, para. 12-42,
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“Tender guarantees sometimes state explicitly that they must be returned to the

unsuccessful bidder.

In Europe, tender guarantees are often replaced by a letter of commitment or a
pinding letter of intent only. In such an instrument, the bank irrevocably undertakes
{0 issue a performance guarantee in accordance with the requirements as stated in the
tender documentation if and when the employer awards the contract to the contractor.
‘These letters provide the same degree of protection to the employer as a tender

arantee, because upon adjudication of the contract to the contractor the bank must
.and will issue the performance guarantee which can be called by the employer at
once, if the contractor fails to sign the contract or does not complete the contract. The
advantage for the contractor is that the costs may be reduced, but the disadvantage
is that the maximum amount of the performance guarantee tends to be higher than
that of a tender guarantee.

3.3 PERFORMANCE GUARANTEES

3-3 Apart fronsudicial guarantees (see paragraph 3-9), performance guarantees are
the type @sed most frequently. They can be characterised as the counterpart of a
documéntacy credit. A documentary credit assures payment in anticipation of proper
periarinance by the seller, as evidenced by the tender of the documents specified in
the credit. In contrast, a performance guarantee assures payment to the buyer or
vinployer in the event that the seller or contractor has not, not timely, not completely
or not properly fulfilled his obligations from the underlying contract. As a matter of
fact, many contracts for sale provide for the issuance of two security instruments: a
documentary credit in favour of the seller and a performance guarantee in favour of
the buyer.

The percentage of the contract value covered by the guarantee, as expressed in the
‘maximum amount, varies. It usually ranges from 5% to 10% or 15%, but this could
be higher depending on the payments made by the beneficiary to the applicant
pursuant to the underlying contract. In most situations, a buyer could obtain the same
benefits as those accruing from a first demand guarantee by withholding part of the
contract price as security for proper performance. However, as sellers usually prefer
to receive the full contract price at once, this security can be replaced by a
performance guarantee. This underscores that performance guarantees could also
operate as financing instruments. If, especially in relation to construction contracts,
the applicant (contractor) is assured of payment as the performance of the contract
progresses, the maximum amount of the performance guarantee may also increase.
Cases have been known whereby the maximum amount of the guarantee increases
with an amount equal to the sums paid by the beneficiary in accordance with the
underlying contract.

The text of performance guarantees nearly always describes the object of the
guarantee in general wording, namely cover by means of compensation in the event



R 6
ES TO THE UNDERLYING RELATIONSHIP

ALLOCATION OF RISKS

From the viewpoint of the beneficiary

6- The independent guarantee, as a contract between bank and beneficiary, is a
; of the underlying relationship. When parties to the underlying relationship
that a guarantee will be furnished, they agree to a certain allocation of risks
_ fespecl to the realisation of claims concerning breach of contract. The way this
ion operates~can best be illustrated by contrasting the situation where no
tee has ished with the situation where a guarantee has been issued.
e aco for the supply of machinery between a seller, located in Continent
0 er, located in Continent Y, providing for full payment through a
ocumenii¥ credit. Upon tender of the documents, the seller receives full payment
m the bank, but for the buyer’s account. Should the buyer find the machinery
cave, he will then face some formidable obstacles on his way to obtaining proper
nsation. If the seller disputes the claim, the buyer will be forced to embark on
A ted, costly and particularly uncertain expedition. First, there is judgment

unable to prove his claim to the court’s satisfaction or because the court takes a
ifferent view as regards the merits of the case. Proceedings might have to take place
defendant/seller’s country, and the buyer may find that the administration of
> there is slow, inadequate and malfunctioning, or that the local courts are not
from bias, especially when government agencies or state-controlled companies
concerned. Should the final judgment eventually be given in his favour, he then
s execution risk. If the judgment has been obtained in a jurisdiction where the
er has no assets, there is a considerable risk that the judgment is not enforceable
country where the seller does have assets. He may have to start all over again.
could also be exchange control regulations which prevent the transfer of

to the buyer’s country, and worse, the seller may have become insolvent in the

‘Apart from judgment and execution risks, there are some other factors that render

position of the claimant most precarious. The costs of litigation tend to be huge.
(hey have to be advanced, and even if all other hurdles described above are
e, experience shows that only a fraction of these costs are compensated. In
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discussed in Chapter 11.3.3, paragraph 11-27. Moreover, the guarantee may alsc

s operative as far as the bank is concerned if and when the relevant
contain an extension clause, see paragraph 8-13.

nts have been presented to the bank. It will ordinarily be the applicant who
S s this kind of document.
"\ third method, which remedies the possible drawbacks of the two previous ones,
8.12 The inclusion of an expiry date in the guarantee is the rule, the - ’ ofammbinaion ;{J‘f the Iwc—.l Thus, a;- pt;rformance guarantee m;: pre(')jviljde that
) e inclusion ob an ex In the gu 1 €, lhc absence thex :nates X months after completion o e main contract as evidenced by ...,
bc}i‘ngha realalexcg];técn- gherﬁl ar; tlt_:ree basi? Ir;leﬂmds for formul ﬂg %hz expiry ¢  not later than, for example, 13 January 2015, whichever is the earlier’, cf. the
whichc S0 ound in efinition of the term ‘expiry” in Article 2 URDG ang iy i i
Article Eiu21 UNCITRAL Cc:-m::::mian."‘l’ﬂrl R ; . e e:plrye::ur?sﬁ CI:t:teULII:gi:ﬂls must be made on or before expiry, and
First, the most common technique is the mention of a calendar date This provides -y 1l . d vy'd to h ffect i 0 tto
the gl’ﬂé‘llesl clarity and certainty for all parties concerned. The cxpil:)' date will ¥ R e TWTLANG VoI U S0 RN HBot. IOC expiry, pursuail
: : " e 15 of the guarantee. Such clauses are intended to clearly dispel any notion that
attuned to the contractually fixed or projected period for performance of the se eficiary could lodge a valid claim under the guarantee after the expiry date if
cu;;a;tﬂm “:;:gf l:e“&deilﬂ*;s ‘:: adu‘fm(;::] P?Dd gf]a:;:;m:::u?i fz‘;nx- “’hfhl ofault of the p;incip:;, debtor tI::as occurred within the validity period, as may be
v m 0 v onths ending underly with a traditional suretyship.
relationship. Guarantees sometimes state that they are valid “for X months 3 ntees regularly.expressly state that the request for payment must have been
issuance’. This variant affords less certainty than does the mention of a calendar daf @)’ on or before expiry. The ‘received by us’ phrase avoids
It could result in unnecessary disagreements as to the precise date of commencemen
and termination.
Second, the expiry of the guarantee can also be expressed in terms of a certain
event which is linked to the underlying relationship. For instance, a tender guaranteg
could state that it is valid until final award of the contract by the beneficiary/employer
plus X months. A warranty, maintenance or retention guarantee could refer to the
warranty or maintenance period of the underlying contract (plus X months). Linkage
to completion of the principal contract plus X months can regularly be found in
performance guarantees where the performance of the contract will take a consider-
able length of time and where the final date of completion is difficult to project,
is the case in major construction projects. Linkage to the secured contract also ocet
frequently in respect of long-term leases. On account of the absence o0
calendar date, this second method is apt to give rise o disagreements betwee
parties concerned as to whether or not the underlying relationship — anG it
guarantee — has terminated. The obvious solution to these difficultizs\is¥o turn
expiry event into a documentary event. Thus, a performance guaraiitee may provide,
for example, that ‘it ceases to be in force one month after completion as evidenced
by the beneficiary’s protocol of (provisional) acceptance’, or ‘it expires one mol
after completion as evidenced by a written statement from ... (e.g., an independent
surveyor) to the effect that the equipment has been delivered and installed in
accordance with the contract’. Since the bank may not be aware of the release of such
documents, it is advisable that the guarantee states that the expiry event clause only

8.5.2 Expiry date — calendar date, expiry event, or a combination

ived by us (th
yroblem of ¢r the date of despatch or the date of receipt of the call is to
asa }&i  since this question is answered differently by the laws of various

es, so advisable that the guarantee states the hour of the day on the

) & n or before which the demand must have been received. A mere
o ‘banking hours’ is inappropriate as it will often be unclear for the

jary what these are in the bank’s country.™

‘Some guarantees distinguish between, or al least refer to, two dates: the expiry

e and the last date for claim, which is, for example, two weeks or three months

Whatever the underlying motives for such a dual system may be,” the second

is the effective date.”

See ch. 13.2.2, para. 13-22, for the ensuing problems if the expiry provision lacks the
specifications mentioned in this paragraph.

This can be found in guarantees issued in, for example, Greece, Indonesia, Asia, the Indian
~ Sub-Continent and the Middle East.

" “There are some indications that the system originates from the local law on suretyship.

 Another explanation is that the first date tallies with the last date for lodging complaints

~and claims under the terms of the secured contract whilst the second effective date

~mentioned in the guarantee allows the beneficiary thereof a further period for calling under
the guarantee.

‘This system is sometimes referred (o as a ‘grace’ period, but this term has also another
meaning, see para. §-20.

19 The ISP98 does not have a specific provision in this respect, but it clearly allows for all
three methods provided that, in the event of an expiry event, it is in a documentary form,
see also ISP98 Commentary on Rule 9.01.
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beneficiary plus your charges and expenses as determined by you and to indem
you against any loss or damage whatsoever resulting from issuing your guaran
notwithstanding any objection and defiance by a third party arising from g
obligation’, or ‘any/and all claims will be paid on first demand despite .
contestation between the Principal and Beneficiary or any third party’.® In
specimen form of counter-guarantee under the URDG, the counter-guarantee is g
part of the instruction for the issuance of a guarantee, and not a separate documg
or contract. '
In addition to the aforementioned hard core provisions, banks in the Middle Eg
and North Africa regularly insist that other clauses be included in the coung
guarantee, and they sometimes prescribe a comprehensive text with detajl
provisions. As they are standard texts, it is very difficult to negotiate for chan;
modifications. Another reason for this is that in some countries, banks are bous
issue guarantees and to insist on counter-guarantees which conform to local p
and regulations. This is particularly the case if the beneficiary of the 3
guarantee is a state agency. Nonetheless, the texts disseminated by the various b n
in any particular country often display some differences which it is worth
paying attention to. Sometimes the circular letters, instead of specifying the p
text, only state the particulars that have to be included. This permits the instructing
bank at least to attempt to draft the counter-guarantee in a fashion which is mog
satisfactory to it and the applicant. Finally, foreign banks do occasionally, by omittin
to raise objections, accept texts which deviate from their standard texts. Accordingl
it could be more profitable just to forward a modified text rather than to attemptig qualifications.
negotiate for modifications. apter 11.2.2 aims to give insight into the meaning, effect and limits of the
Sometimes instructing banks merely state that they agree to the counter-guaran.s endent nature of counter-guarantees. Paragraph 11-10 describes the view that
‘as per your usual specimen (as contained in your circular letter of ... Y. ounter-guarantee is independent of the primary guarantee, paragraph 11-11
to the German view that the counter-guarantee is independent of the mandate,
aragraph 11-12 deals with the established principle that the counter-guarantee
endent of the underlying relationship. Paragraph 11-13 contains a summary
n exposition of the view of this study, while case law is examined in paragraphs
19, with a summary in paragraph 11-20. Chapter 11.2.2 focuses on counter-
rantees which are payable on demand, as they ordinarily are, because the
plications of the principle of independence are greatest in this type. It does not deal
h the issue of fraud by the beneficiary, since the central theme of this chapter
| 2) concerns the possible impact of the non-performance by the issuing bank of
its duty of examination. Fraud by the beneficiary and the possible issuing bank’s
nowledge thereof is a quite different topic which requires separate discussion." Tt
y referred to whenever this proved to be unavoidable with a view to legal
g and case law.

ount question regarding counter-guarantees relates to its (in)dependent
is the right of the second issuing bank to repayment by the first instructing
o be defined solely by reference to the terms of the counter-guarantee
adent) or also and in addition by reference to (proof of) fulfilment of the terms
nary guarantee and/or proper performance by the second issuing bank of its

¢ deriving from the mandate, notably the duty to adhere to the instructions and
v of examination in respect of the fulfilment of the terms of payment in the
- guarantee and, if so, in what manner and to what extent? The fundamental
of this question can be illustrated by the following example. Suppose that,
the instructions of the first bank, the second bank has issued a guarantee which
ble on demand provided that: (i) the beneficiary submits a statement of
(ii) the expiry date is 1 May 2014; (iii) the maximum amount of EUR 2
will be reduced by 50% upon presentation of certain documents by the
cant. The counter-guarantee in favour of the issuing bank provides for payment
demand without further qualifications. Let us further suppose that the issuing
has (alleg onoured the beneficiary’s demand for payment for the full
- illion, although: (i) he did not submit the required statement of
ged the demand for payment after the expiry date of 1 May 2014,

@’ applicant had presented the prescribed documents regarding the
 tlause to the issuing bank in time. The question then is whether or not the
bank is entitled forthwith to reimbursement (for the full amount) on the
,unds that the counter-guarantee provides for repayment on first demand without

11.2.2 Legal nature and effect of counter-guarantees \$

11.2.2.1 Introduction. The issue of independence between@&lrimary
guarantee and counter-guarantee

11-9 In view of the fact that the majority of guarantees in support of internationd
transactions are furnished in an indirect manner, and as most instructions to U
second issuing bank include some kind of counter-guarantee, an appraisal of the leg
nature and effect of counter-guarantees is of considerable importance.

13 These samples have been taken from circular letters from banks in the Middle East, .
Indian subcontinent and Latin America. Similar texts can be found in the North Afric
region.

M See chs. 14, 15 and 16.
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occur when, prior to payment under the counter-guarantee, the issuing bank trane
the documents received under the primary guarantee and the issuing
applicant finds that the demand under the primary guarantee was, in
compliant. In such a situation, any issuing bank’s statement that it has
complying demand under the primary guarantee would be false, and the
bank may, and in its relationship with the applicant, must refuse payment
counter-guarantee.**

In general, it is for the applicant, not for the instructing bank, to ad
evidence.*® Mere allegations or insufficiently persuasive evidence of by
contract by the issuing bank or evidence which cannot be produced forthwith
suffice. In these situations, the instructing bank must proceed to pa
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o clauses which have not been drafted in a documentary fashion. It could,
: n that in actual fact the expiry event has occurred or the conditions
e reduction clause have been fulfilled, and that the issuing bank, nonetheless,
full amount of the guarantee because it has not been provided with the
= of these occurrences. In sitnations like these, the issuing bank is not at
and is, therefore, entitled to repayment in accordance with the terms of the
tec.
. A counter-guarantee is not a guarantee proper but an indemnity as part of
stefinstructions specifying the terms of reimbursement by the instructing
the issuing bank. In accordance with French case law, German doctrine and
authors from other jurisdictions, the URDG and the UNCITRAL Convention,

accordance with the principle ‘pay first, argue later’. It is submitted that the iv takes the view that a counter-guarantee is an independent (or autonomous)

of evidence of non-compliance by the issuing bank is the same as required in re
to fraud under the (primary) guarantee.* If indeed established, such a b
contract by the issuing bank does not, however, ordinarily amount to fraud
issuing bank and it seems, therefore, inappropriate to use that term in this ¢
This would be different if an issuing bank were to demand payment und
counter-guarantee while it had not received any demand for payment under its g
primary guarantee at all. Such a demand would clearly be fraudulent.*®

ing (or indemnity) which operates in a manner similar to an ordinary
ent guarantee. The instructing bank as counter-guarantor must, therefore,
the terms and.conditions of payment as stated in the counter-guarantee have
of) proper examination by the issuing bank in respect of
terms of the primary guarantee, c.q. non-fulfilment of those
i ple, not an issue in this respect if the counter-guarantee provides for
s #irst demand. The principle of independence is, however, subject to an

It is noted that the non-fulfilment of the terms and conditions of the prim ﬂ‘ hich is similar to that in the ordinary guarantee: the instructing bank is

guarantee does not automatically warrant the conclusion that the issuing ba
breached its duty of examination. This is especially true for conditions the
fulfilment of which is difficult to ascertain, such as, for example, expiry evenls

o, and in its relationship with the applicant, must refuse payment if there is
- and immediately available evidence that the issuing bank did not carry out the
tions or did not properly verify compliance with the terms of the primary
ntee. These aspects are, therefore, not without relevance.

45

47

ng the above principles to the example given in paragraph 11-9, the result
d be as follows. When the issuing bank requests reimbursement from the
for payment under the counter-guarantee presupposes a complying demand Tor payr ueting bank and if 3‘“. annitai Of. paTUIEI: specified i,“ e SORMIEE gUArAnLoe
under the primary guarantee. See also the UNCITRAL Secrctariat’s secOdls een :fl.llﬁll&d, especl‘ally the submission, as c-i_’cen required, of a stalv:ament Ipat
Draft UNCITRAL Convention ad Art. 19(2)(¢) variant Y, doc. A/GNY/WG. received a complying demand under the primary guarantee, the instructing
Add.1 of 29 Oct. 1992: ‘a demand for payment is improper if: ‘In the ust forthwith proceed to payment. The issuing bank does not have to prove
counter-guaranty letter, the beneficiary (issuing bank, R.B.) h ived a d ‘examination in respect of the three conditions of payment mentioned in the
payment under the guaranty letter issued by it, or the beneficiary” has paid upon nple of paragraph 11-9, and the instructing bank may not insist on such evidence
demand although it was obliged [under the law applicable to its guaranty letter] to re elay payment until it has been provided with such evidence. However, the
the demand [as lacking conformity (italics added. R.B.) or as being improper]’. ' ciple of independence is subject to an exception if the instructing bank (or rather
Cf. Affaki/Goode, ch. 4, nr. 15.14 and nr. 22.8. applicant) is able to produce forthwith clear evidence that the issuing bank has
See ch. 11.3. to carry out its obligation of proper examination in respect of the (three)
See ch. 14.4. ns of payment of the primary guarantee. This may be the case when, prior to
under the counter-guarantee, the issuing bank transmits the documents
under the primary guarantee, and the issuing bank finds that the demand
the primary guarantee was, in fact, not compliant. And further, if no such

also Cass. 30 March 2010, D. 2010, p. 2274. See for these cases para. 11-20. G
Westphalen, p. 260-261, 263. On p. 253 and p. 257, this author also opines that@

Unfortunately, the case law discussed in paras 11-16/19 sometimes employs the i
‘fraud’ or ‘abuse’ both in situations where the issuing bank is aware of the benefi
fraud and in situations where the issuing bank has not properly discharged its
examination.

Cf. Zahn/Ehrlich/Haas, nr. 9/129. See further ch. 13, para. 13-40; and ch. 16, para. 6

ch. 10.8, para. 10-26.
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the secured contract and passage of time. Obviously, the applicant should maje
possible _eﬂ"ort to urge the beneficiary to release a statement of discharge e iary. This would be a most regrettable practice which would call for initiatives
of the primary guarantee. bed in paragraph 12-59. The effect of such efforts is often that, while the

C-lanfy!r_:g case law concerning the release of security and/or the unblockine 0 issuing bank may still withhold discharge, it does not claim charges any more
credit facilities in the case of an indirect guarantee which remains in forea
discharge, does not exist.?!

 applicant has fully performed his obligations without complaints by the

Discharge of applicant’s liability

1 the case of a direct guarantee, banks do give discharge to the applicant from
under his counter-guarantee after the expiry date of the guarantee. In the case
applicant’s counter-guaraniee in the context of an indirect guarantee,
ing banks regularly provide a similar discharge after the expiry date of the
r-guarantee. However, in relation to certain issuing banks in certain jurisdic-
dth an immature system of law and practice, some banks sometimes first seek
in a formal statement of discharge from the issuing bank, while emphasising
tee has expired according to its terms. Should the issuing bank
respond esist from claiming charges, then such banks are prepared to give
ree to therapplicant on a case-by-case basis or to give discharge under reserve
\is ‘Banks are ordinarily not prepared to issue a formal statement of discharge
> ﬁ» ant if the guarantee or counter-guarantee does not contain an expiry date,
hey themselves have been released from liability. In exceptional circum-
s, for example where there is merely a theoretical possibility of a call on the
\ guarantee or counter-guarantee, banks may be willing to give discharge
der reserve of rights.

12.4.7.5 Indirect guarantees. Counter-guarantee valid until dise
Release of the duty to pay commission i

12-65 It would appear that the bank’s interest in retaining the security ang
blocking the credit lines until discharge by the issuing bank is more powerfy]
interest in the continuation of the right to commission. The requirements f;
from that duty should, therefore, be less stringent. Moreover, the interestg
parties can be accommodated by means of a release under reserve: the
bank’s right to claim charges terminates if a call on the counter-guarantee is
to occur anymore, but it revives in the event that the issuing bank still valj
the counter-guarantee. At present, banks regularly agree to such a rel
reserve. It could even be argued that a refusal must be considered unreason
this depends on the particular situation.™* In Trib.com. Paris, 6 March 1
court, however, ruled that the instructing bank was entitled to claim charges
release by the issuing bank.*? 4

The foregoing remarks do not apply to charges in respect of the counter-gy
If the counter-guarantee states that it remains in force until discharge, the
continues to be obliged to reimburse his bank for the commission which that
to pay to the foreign issuing bank. The reason is that the instructing bank ¢;
expected to resist the issuing bank’s demand for payment of charges. An e;
this rule is provided in Trib.com. Toulouse, 26 September 1990.%**

In relation to counter-guarantees which remain in force until dim@ 1th
been reported that some banks in certain regions tend to delay or withiold d
because of laxness or just for the sake of continuing to char l%fmissi{m,
situations in which a valid call on the primary guarantee cé% onger be mad

, 2.4.8 Termination as a result of payment and reduction clauses.
N Guarantees without expiry provisions

66a Apart from expiry, a guarantee also terminates if no amounts remain payable
guarantee, cf. Article 25(b)(ii) URDG. This may occur on account of
of the maximum amount, either as a result of one single payment or
g multiple drawings which in aggregate total the maximum amount. A
0 to zero may also be the result of reduction clauses taking effect up to that

#1 But see Cass., 25 January 2000, Banque & Droit 2000, p. 44, as an example of @
where the applicant’s claim against the instructing bank for the release of the securify
dismissed. d

32 Cf. Canaris, No. 1159. See also von Westphalen, p. 372; Zahn/Ehrlich/Haas, 9/90-]

3 D. 1988 Somm. p. 249, see para. 12-59.

#4 D. 1993 Somm. p. 97. This decision was particularly awkward for the applicant,
beneficiary of the indirect guarantee was obliged under the terms of the
transaction to return the primary guarantee upon completion of the contract. This &
was, however, rightly disregarded by the court on account of the principle of independe

from the applicant’s interests, banks also object to open-ended guaran-
S With this in mind, Article 12(c) UNCITRAL Convention provides that, if the
e or standby does not contain an expiry date, it expires six years after its
. Pursuant to this provision, the guarantee also lapses if it contains an expiry
and that event has not materialised within a period of six years after its
ce. Under Article 25(c) URDG, guarantees which do not contain an expiry date

See ch. 8, para. 8-16.
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it by the bank when the bank has reimbursed itself by debiting his accounts,
s payment in a preventive action, often in conjunction with allegations of
fact, the majority of litigation concerning compliance is initiated by the

13.1.2 Bank’s examination with respect to compliance with ¢,
terms and conditions of the guarantee. Summary

13-2 When the beneficiary requests payment, he must satisfy the tepm:
conditions of the guarantee. In its relationship with the beneficiary, the
entitled to ascertain compliance and, in its relationship with the applicant, the § :
owes a duty to verify compliance and a duty to refuse payment if the g et
conditions have not been met. In case of an indirect guarantee, the issuing :
this duty of examination towards the instructing bank on the basis of mands
towards the applicant on the basis of its general duty of care breach
constitutes a tort.' The general aspects of examination with respect to comg
have been discussed in detail in Chapter 10.8. The key features will be repes
only briefly.

All terms and conditions have to be complied with. There must always h
demand for payment lodged in the prescribed manner and within the
validity. Also first demand guarantees can be subject to other terms such
fulfilment of conditions precedent or advance payments. The guarantee may
provisions which limit or negate the beneficiary’s right to payment, for
reduction clauses or clauses terminating the guarantee upon completion g
secured contract. In this event, it is for the bank and/or applicant, as the case ma
to show that these restrictive conditions have been met. '

Undoubtedly, the most outstanding feature of compliance and the ascej
thereof relates to its formal nature. The beneficiary is entitled to payment o
conditions as stated in the guarantee have been met, and he need not establish.
of the applicant in any other way than is prescribed by the guarantee. In its tum,
bank is not entitled in its relationship with the beneficiary and owes no
regards the applicant to require proof of default. It is not concerned with
and liabilities as measured by the underlying relationship, or with disp:
applicant and beneficiary. This aspect is founded on the independent iature of
guarantee. \\n

A third aspect is the rule that the terms and conditions of ﬂ@f tee
strictly complied with. As far as the bank is concerned, there § further
a certain degree of discretion in appropriate cirwmstance?& reasonable
deciding whether or not the terms of the guarantee have been met. This is parti
relevant in relation to conditions of payment which, unfortunately, have not
drafted in a documentary manner.

Disputes regarding compliance and proper examination may occur in tw
circumstances. It is possible that the bank is of the opinion that the conditi
not been fulfilled, triggering off litigation initiated by the beneficiary. It could
that the applicant takes that view and commences proceedings. He may do thi

fic aspects of compliance with the terms and conditions of the guarantee and
+s duty of examination are examined throughout this chapter.

Direct and indirect guarantees. Applicable law

the absence of provisions to the contrary, guarantees are governed by the law
untry where the issuing bank or the issuing branch of the bank has its place
ciness. In the case of direct guarantees, this law ordinarily coincides with the
e applicant’s place of business. In the case of indirect guarantees, it nearly
coincides with the law of the beneficiary’s place of business. However, the
the applicable law is not of great practical significance. There are no
ns m@es of law concerning compliance and examination vary from

10 cou niformity is also enhanced if the URDG or ISP98 have been
'cal@:, issue of applicable law may, however, arise in respect of some
riaiters, for example interest and damages as well as the requirement of a
1 wotice of default from the beneficiary in case of non- or late payment by the
niformity of law in these matters is not essential and can probably not be
anyway.

demand for payment pursuant to a counter-guarantee in favour of the second
e bank is examined in Chapter 13.3. Most of the aspects discussed in Chapter
re, however, equally relevant to counter-guarantees.

3

CALL ON THE GUARANTEE

The call

*

The guarantee must have been called

is evident that the bank is neither to pay, nor to seek reimbursement, if the
ee has not been called. The applicant is entitled to ask the bank for a copy of
eneficiary’s request for payment, cf. Article 22 URDG.

ay happen that the bank solicits a call on the guarantee with a view to serving
yn_ interests, for example when the financial position of the applicant is
ating,” or when a counter-guarantee is about to expire. In such a situation, the

Cf. the case of Versailles, 29 March 1985, D. 1986 LR. p. 156, where the second, issuing
bank called the counter-guarantee in view of the liquidation of the applicant, while the

See ch. 11, para. 11-7.
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constitute a demand for payment when extension has not been granted. "3
be a valid demand, the ‘extend or pay’ request must, according to A
URDG, Rule 3.09 ISP98 and BGH, 23 January 1996,""* comply with all on
for payment, thus including the submission of a prescribed statement of de
beneficiary prior to the non-extended expiry date. It has been pointed o
propriety of this rule might be questioned.''® Rigid enforcement of the prir
strict compliance in these circumstances may also invite inappropriate
tactics on the part of the bank and applicant where, as is often the case, {

or

stands, beneficiaries are strongly advised to either lodge their ‘extend or pay’
well in advance of the expiry date in order to be able to still present the
statements and fulfil all other conditions on time, or to ensure that the
immediately complies with all conditions of payment, including the submi
the statement of default. On the other hand, if the ‘extend or pay request’
also constitute a valid and complying demand, the bank should treat such

a non-complying demand, and the bank must then notify the beneficiary

nomand for Payment 319

‘Extend or pay’ requests made within the validity period of the ot delay, cf. :Tslr;iclc 24(e) URDG, Rule 5.01(a) ISP98, Article 16(2) UNCI-
vention.
Comr;uests for extension of the guarantee (thus not formulated as an alternative
and for payment) may also give rise to precarious situations. It often
that the beneficiary requests and obtains consent from the issuing bank
applicant to an extension of the validity period on a number of occasions,
on a subsequent occasion, such consent is not forthcoming at the time of
ent) expiry date and in fact rejected after expiry, with the result that the
ry can no longer lodge a valid demand for payment. It is submitted that the
that the bank and/or applicant have agreed to extensions in the past does
If give rise to a justified expectation on the part of the beneficiary that the
iod will be extended again, and it does not amount to a tacit consent in
enect.''® It is also submitted that the bank does not owe a duty to the
jary to warn him that extension may be refused, and that the guarantee may
in the mean time. It is the beneficiary’s own responsibility to lodge a proper
ior to expiry if no response is forthcoming. On the other hand,
the request for extension on to the applicant as well as the
se to the beneficiary, in both cases without delay.
‘ent’of a ‘hold for value’ request made within the period of validity, the
emiand for cash payment could be made after the expiry date.""”

pay’ request is made shortly before the expiry date.''® Nonetheless, as :

113

114

115

116

. sometimes not clear from the text of the guarantee whether or not the
is expected to submit certain statements.'”” Should it eventually be
nined that the submission of such documents is indeed a condition of payment
the bank rejects the demand for payment on this account, it is suggested that
ficiary is permitted to present these statements after the expiry date, provided
acts without undue delay after receiving notice of refusal.'*

payment. In Trib.com. Lyon, D. 1990 Somm. p. 206, a demand for payment
applicant agreed to modifications in the underlying contract was held to be an in
and was in fact considered as fraudulent. In CA Amsterdam, 20 January 1983,
number 62/82 KG, not reported, the Court of Appeal held that a communication
the beneficiary requested ‘conditional’ payment of the outstanding debts without s
cation of the amount and without the (timely) submission of the required statem,
default did not constitute a proper and valid demand. '

Ch. 12, para. 12-41. @

WM 1996, p. 393. \\
See ch. 12, para. 12-41. *
In the above-mentioned case of BGH, 23 January 1996, W| < b. 393, the See ch. 13.2.11.

period had been extended several times, lastly until 31 October . The beneficiar
an ‘extend or pay’ request, without a certain statement, on 15 October 1992

reminder on 30 October 1992. Not until 2 November 1992 did the bank in
beneficiary that it would revert to the matter and as late as 11 November 1992 did
reply that the validity period would not be extended. On 15 November 199
beneficiary lodged a demand for payment with the required statement. The court’s de
that the bank was correct in refusing payment on the ground that a valid call, i.e.,
required statement, had been made after the unamended expiry date, seems rather
This case should be contrasted with CA Liége, 24 September 1999, RDC 2000, p.
which the court ruled that the bank could not refuse payment because of
irregularities in a fourth ‘extend or pay’ request as it had not objected to three pr
requests which suffered from the same defects.

Arab Commercial Bank Plc v. Bank of Communications, Commercial Bank of Syria,
1] EWHC] 281 (Comm), and BGH, 23 January 1996, WM 1996, p. 393, show that
irts are not readily inclined to find tacit consent. See for these cases also ch. 12, para.
41.

Austria, 18 December 1987, IBL November 1988, p. 92, and see ch. 12, para. 12-48.
ch. 13, para. 13-13.

the guarantee is a so-called simple demand guarantee but subject to the URDG, it is
ested that the beneficiary should be allowed to present the statement of default shortly
er the expiry date because the requirement concerning such a statement does not appear
the text of the guarantee and will, therefore, come as a surprise, see also para. 13-13, n.
ch. 4.2, para. 4-3a.
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fraud results in a cause of action which is limited to the bank forfeiting its o
repayment from the applicant, but the bank cannot be enjoined from proce
payment. These decisions are significant because of their more recent
because they were issued by appellate courts. In view of the criticisms
decisions,*? it is still uncertain whether they have finally settled the law to i
that preventive restraining orders against the bank are impossible. It should g
noted that in none of these cases had the court determined that the beneﬁciary [
had been sufficiently established. 4

.srraining orders against the bank do not turn on the question of whether the
jary’s fraud is also evident to the (instructing) bank.**

France and Belgium

# French and Belgian case law, as well as legal writing, recognise the possibility
op-payment orders against the bank in the event of established fraud. Interest-
the Court of Appeal in Brussels, 5 April 1990, explicitly rejected the arguments
led against such measures.*

regards the question of whether the beneficiary’s fraud or, in the case of
t guarantees, the beneficiary’s fraud and the second issuing bank’s involve-
therein should be evident to the (instructing) bank, French and Belgian case law
w the same patterns as Dutch case law and that part of German legal writing
h allows preventive restraining orders against the bank. In short, evidence of the
cting) bank’s awareness of fraud is not required in ‘before-payment’ applica-
for injunctiv, ief.*” As a matter of fact, French and Belgian courts do not

16.3.1.4 The Netherlands

16-6 The possibility of preventive stop-payment orders against the bank in
that the applicant succeeds in producing clear evidence of the beneficiary's
never been doubted in Dutch case law or legal writing.

While in the past certain authors might possibly have taken the view thar,
applications for preventive restraining orders against the bank, the applicant
also demonstrate that the beneficiary’s fraud is evident to the bank,* the curren to the cau action against the bank when hearing applications for restraining
is that such evidence is not required in ‘before-payment’ cases.*! This approach j s agains ank. This issue has not attracted attention in French and Belgian
line with Dutch case law. Dutch courts merely refer to the rule that the bank my m&@ﬁ'thcr.

refrain from payment in the event of established fraud and, then, proceed to e
whether the applicant has indeed succeeded in furnishing clear evidence
beneficiary’s fraud or, in the case of indirect guarantees, clear evidence
beneficiary’s fraud and the second issuing bank’s involvement therein. Appli

651 United States of America

)-8 The possibility of restraining orders against the bank in the event of established
has always been recognised in American case law and legal writing.* This is
confirmed in section 5-109(b) of the 1995 Revised Article 5 UCC. Apart from
ing the criteria for material fraud and the evidence thereof,* two additional
nents for injunctive relief must be met. The first requirement for injunctive
concerns ‘irreparable harm’ to the applicant, i.e., the injury the applicant would

p. 1695, although the court in this case recognised the possibility of nter.ocul
restraining orders against the bank, provided that the beneficiary is join ch-def
** Von Westphalen, pp. 280-282, 288-292; Schwericke and Regel,
Lienesch DZWIR 2000, pp. 492, 496-497. See also Mankowski,
and Edelmann, DB, 1998, pp. 2454-2456 (who suggests, ;
application for an order restraining the bank from debiting the applicant’s account sh
certainly succeed). In some recent text books, such as Lienesch (1999}, Staudinge
(1997) and Horn (2001), the view that restraining orders against the bank are allow
still presented as the prevailing one. Moreover, Horn, No. 586, mentions several apf
decisions in the period 1991-1994 (OLG Frankfurt a.M., NJW-RR 1991, p. 174;
Frankfurt aM., BB 1993, p. 96; OLG Stutigart, NJ'W-RR 1994, p. 1204) in relation
traditional suretyship, in which the possibility of restraining orders against the bank Wi
recognised. ]
4} Croiset van Uchelen, WPNR 1989, p. 272; Blomkwist, WPNR 1986, p. 552; Bartman, NJB
1987, pp. 1089-1090.

* Bertrams, WPNR 1999, pp. 706-711.

4 Exceptionally, CA Amsterdam, 4 February 1993, KG 1993, 113, did, however, refer to the
issue of the (instructing) bank's knowledge of fraud, but the Court of Appeal did not need
to elaborate on this aspect since there was no established fraud on the part of the
beneficiary.

% TBH 1992, p. 82. See also Cabrillac/Mouly, No. 444.

# In Trib.com. Brussels, 26 May 1988, JT 1988, p. 460, the court, when granting a
stop-payment order against the instructing bank, did pay attention to this bank's awareness
of fraud. However, the court was evidently content with a kind of imputed awareness.
Trib.com. Brussels, 30 January 1990, TBH 1992, p. 84, is the only other example in which
 the court alluded to the (instructing) bank’s knowledge of fraud as a requirement for a stop
- payment order against the (instructing) bank.

See extensively Dolan, § 7.04, and Wunnicke/Wunnicke/Turner, § 8.04[C].

= See ch. 14.3.7, paras. 14-14/16.
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18.2 APPLICABLE LAW peneficiary — which was unquestionably governed by Indian law — the court tersely

nserved that the selection of Indian or Belgian law was indifferent because they are
18.2.1 (In)significance of private international law . same.'” Similar observations were made in LE. Contractors Ltd. v. Lloyds Bank

18-5 Although a huge body of case law deals with guarantees and col
guarantees containing cross-border elements, private international law as a techni
for selecting the applicable law has not played a significant role.” In only a very
number of cases did the court touch, albeit perfunctorily, on the issue of appli
law. In none of these cases was il made clear why this issue was broached,
mention was made of any speculations concerning possible differences between
various national laws. Nor did the fact that the (counter-) guarantee was governed
a particular system of foreign law have any impact on the outcome of the litigatig
In those cases where the (counter-) guarantee was evidently governed by foreign |
such as in the case of a choice of law clause or an indirect (primary) guarantee,
either ignored this fact or referred to the applicability of foreign law, and d
proceeded to apply the notions prevailing in the court’s own jurisdiction, *
predominance of the concepts and rules originating from domestic sources
especially apparent in German, French, Belgian and English case law which contai
frequent references 1o domestic statutory provisions, case law and legal writin
must be emphasised, however, that the attitude and perceptions of courts, whe
evidently applying their own notions, can by no means be described as provinci
The tendency to disregard the issue of private international law is especia
manifest in the following cases. In Attock Cement Co. v. Romanian Bank for Fo
Trade, the Court of Appeal referred to the oddity of the situation that the issue 0
applicable law was only relevant for the purpose of jurisdiction, while it was ur
that the matter would be raised at the trial.!! In Brussels, 25 February 1982, inve
an indirect guarantee issued by an Indian bank in favour of an

plc., in CA Leeuwarden, 12 September 1990 and in CA Liege, 16 October 2007,
> the court applied the law of the forum because there were no indications that
‘applicable foreign (Iraqi, Egyptian, and Algerian respectively) law was different
 the law of the forum.” In Offshore Enterprises v. Nordic Bank PLC, the
rantee was governed by Indian law, and expert evidence was adduced to the effect
under Indian law, guarantees can be called after the expiry date. This argument
brushed aside, which reveals that the Court of Appeal, in fact, applied English
Jaw, which, for that matter, is the same as the law in most countries."*
" In conclusion, case law shows that the issue of private international law and the
ssible applicability of foreign law is of minor significance in matters concerning
garantees and counter-guarantees. This finding tallies with the view of this study
at the technique of i ndent guarantees and counter-guarantees, as well as the
&e developed on a transnational level, away from domestic
al structures, and that it is a fallacy to think in terms of
ce of national laws. The transnational character of the law of
antees is especially reflected in CA The Hague, 8 June 1993, where
riol Appeal observed that the meaning of an ‘extend or pay’ request had 10
\(erenined in accordance with internationally accepted notions, and that the
anilicable law of Yemen was assumed to adhere to these notions."
e issue of applicable law is, however, relevant in respect of the (non-)
forceability of expiry dates and, possibly, in respect of some other specific matters,
h as interest and damages in the event of late payment, requirements of a formal
tice of default, formation of the contract of guarantee, the place of payment, set-off,
gnment and pledge, limitation of actions and the bank’s duty of notification
ore payment.

9

Cf. Mattout, No. 222.
10 The only exception appears to be 0G Austria, 10 July 1986, JIB

16.4.1.2, para. 16-12. In certain situations, the applicable law mig
purpose of determining jurisdiction.

[1989] 1 All ER 1189, see also n. 3. The Court of Appeal also pointed to an af
submitted on behalf of the Romanian bank to the effect that Romanian and English
were believed to be the same. A subsequent attempt to preserve the possibility of
being different was discarded as being motivated by tactical reasons only. See also
arbitration (Geneva), No. 3316 (1979), JDI 1980, p. 970, where the Mexican benefl
did not object to the application of Belgian law, stating that all countries apply the
rule. The application of Belgian law consisted of a reference to one Belgian article,
in its turn referred to French sources, and of a few statutory provisions of a most
and uninformative nature, In OLG Hamburg, 4 November 1977, RIW 1978, p. 615 :
Court of Appeal applied German rules of private imernational law when answering U
question of which law would have been applied by an Egyptian Court. It is also Wo!

noting that German legal writing frequently refers to German statutory provisions in
relation to indirect guarantees, which are governed by foreign law.

JCB 1982, p. 349.

[1990] 2 Lloyd's Rep. 496; KG 1990, 316, r.o. 5 which is not published in the KG reports,
| RDC 2009, p. 43.

" |81 November 1984, p. 86. See ch. 12.4.5 for the (non-)enforceability of expiry dates.

KG 1993, 301. See also CA Ziirich, 9 May 1985, D. 1987, Somm. p. 177, which referred
to the supranational ‘lex mercatoria’ and Staudinger/Horn, No. 305, who refers to the
diminishing importance of the applicable law because of the increasing transnational
uniform law.



