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office copy of the order to the Registrar for registration in accordance with
28¢

Section 289. The company and ev ery responsible person will commit an

offence for failure to file the said order within the specified time limit.

Equivalent Provisions in CO
There is no equivalent provision in the CO,

Transitional Arrangements

Sections 47A to 48 of the CO (so far as they relate to the giving of financial

assistance by an unlisted company) continue to apply to the giving of financial

assistance by an unlisted company if the directors’ statement under Section
47E(6) of the CO was made befote the commencement date of Division 5

of Part 5 of the C “ompanies Ordinance (i.e. 3 March 2014) (Section 46(1) of

Schedule 11 of the Companies ()rdmmcq

For avoidance of doubt, Division 5 of Part 5 does not apply to the giving
of financial assistance under CO (Section 46(2) of Schedule 11 of the
Companies Ordinance).
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Part 6

DISTRIBUTION OF
PROFITS AND ASSETS

Division 1 Preliminary

Division 2 Prohibitions and Restrictions

Division 3 Provisions Supplementary to Division 2
Division 4 Specified Financial Statements

Brief(Gyerview of Part 6

Pact, b of the new Companies Ordinance deals with the requirement for
Wigtributon of profits and assets (Sections 290 to 306).

Distribution of profits can only be made out of profits available for
distribution which is its accumulated realized profits (so far as previously not
distributed or capitalized) less its accumulated realized losses (so far as not

previously written off in a reduction or reorganization of capital).

PART 6
DisTriBUTION OF PROFITS AND ASSETS

Division 1 Preliminary

290. Interpretation

(1) In this Part—
called up share capital (C{ES8 A5), in relation to a company, means so
much of its share capital as equals the aggregate amount of the calls
made on its shares (whether or not those calls have been paid). together
with—
(a) any share capital paid up without being called; and
(b) any share capital to be paid on a specified future date under
the articles, the terms of allotment of the relevant shares, or
any other &rmngememc for payment of those shares, and
uncalled share capital (FA{ESHEA) is to be read accordingly;
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Excvepted distribution 2: redemption or buy-back of the company’ vwn shares out of
capital or unrealized profies

These are excepted because of the separate requirements and protection
afforded under Division 4 of Part 5 of the new Ordinance. Under the new
Ordinance, share redemptions and buy-backs are not limited to private
companies, but would incdude public companies as well (Section 233).

Separate requirements for share buy-backs are set out for listed and unlisted
companies respectively (Section 236).

Excepted distribution 3: reduction of capital which are unpaid or repayment of paid up
e“u}')!'a"n‘t'l

These are excepted because there are Separate requirements and protections
for reduction of capital set out under Division 3 of Part 5 of the new
Ordinance. Under the new Ordinance, a court-free procedure for reduction
of capirtal is provided under Sections 215 to 225, and the main requirement
being a solvency statement signed by all the directors of the company.

Excepted distribution 4: distribution of asseis to members #pon winding up

When a company winds up, the statutory provisions relating to distributions
will take effect, and shareholders will only receive distributions after all the
company’s creditors have been paid off.

Exaepted distribution 5 inancial assistance provided by the company to a memiber

; / 7y pan
These are subject to the €Xpress requirements and protections set out in
Sections 283 — 285 of the new Ordinance.

Equivalent Provisions in CO
Sections  T9A(1) 79A(2), 79C(2), and 79F(2) of the CO are restatessih
substance,

291. Realized profits and losses

(1) In this Part, a reference to realized profits or realized losses of a
company is a reference to those profits or losses of the company that are
regarded as realized profits or realized losses for the purpose of any finan-
cial statements prepared by the directors in accordance with principles
generally accepted, at the time when the financial statements are prepared,
with respect to the determination for accounting purposes of realized prof-
1ts or realized losses.

(2) Subsection (1) does not affect any specific provision (whether in
an Ordinance or otherwise) under which profits or losses of any descrip-
tion are regarded as realized.

(%]
o
o
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(3) If, after making all reasonable cnqujril_ss. a company’sl dl-re;t:drz

unablé to determine whether or not a particular profit or (:-?:, II :
arefore 1 September 1991 is realized, they may nteat the profit as realize
::nd the loss as unrealized, for the purposes of this Part.

COMMENTARY

i i s™ “ 17 o0sses”, In
This section provides that “realized profits” or “realized los !

relation to a company’s accounts, are [im'sc profits or !f.:s.lstsri;*:ij []:i
company which fall to be treated as realized fﬂ :{ccordagce ‘\H[ h [: rmli“‘i
gcnerai!;' accepted for accounting purpose for deterrjnmiljoit{ltmm e
{Jr{}ﬁts ;Jr realized losses at the time ac_counts are prglpﬂrc. .S ; (.[C;l-’ycd
to 294 g the Ordinance further provide the determination o ;

profils™yor “realized losses”.

Equivalent Provisions in CO T
Sections TOA(3 7 y 1e CO.
‘This section restates Sections 79A(3) and 79B(4) of the

292. Certain amount to be regarded as realized profit or loss

(1) For the purposes of this Part, a provision uithe; lthajw an amount
speéiﬁed in subsection (2) is to be regarded as a realized loss. _—
(2) The amount is one written off or retz:lined by waljp' of provi fT: C
a diminution in value of a fixed asset appearing on a revaluation o
(a) all of the company’s fixed assets; or i
(b) all of the company’s fixed assets other than g-uo 52t
(3) For the purposes of subsection (2), any cnnsifieratil)nn by ;:szejrzﬂ:
tors of the value at a particular time of a fixed asset is to be reg;
re"aluat‘[‘:ﬂ Oflthti: Scs;:;elfof a listed company, t!:lE conditions specified in
subsection (4)(a) and (b) are satisfied; or
i ny other company—

o IE;he\:liZieetf;]ae r}eferential ﬁnar_u:ia] stlatamenis are the I:“ulmn-
cial statements specified in section 304, the -CUI].C]I-T.IOI]S
specified in subsection {4}{{1) and (b) are sausﬁedf.i or :
where the referential financial statements are the finan
cial statements specified in section 3@5 0r7306. the con-
dition specified in subsection (4)(a) is satisfied.

(i1)
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(4) The conditions are—

(a) that the directors are satisfied that the aggregate value at that
time of the company's fixed assets is not less than the aggre-
gate amount at which they are for the time being stated in the
financial statements; and

(b) thatitis stated in a note to the referential financial statements
that—

(i) the directors have considered the value of the compa-
ny’s fixed assets without actually revaluing them;

(ii) the directors are satisfied that the aggregate value at
the time of consideration of those assets is or was not
less than the aggregate amount at which they are or
were for the time being stated in the financial state-
ments; and

(iii) accordingly, by virtue of this subsection, amounts are
stated in the referential financial statements on the ba-
sis that a revaluation of the company’s fixed assets is to
be regarded as having taken place at that time.

(5) For the purposes of this Part, if—

(a) on the revaluation of a fixed asset, an unrealized profit is

shown to have been made; and

on or after the revaluation, a sum is written off or retained for
depreciation of the fixed asset over a period, the amount by
which the sum exceeds the projected sum in relation to the
depreciation of that asset over the period is to be regarded as
a realized profit made over the period.

(b)

(6) In determining whether a company has made a profit or loss on_at
asset for the purposes of subsection (5), the value given to the asset ih the
earliest available record of its value made on or after its acquisitiof iy the
company is to be regarded as the cost of the asset if—

(a) there is no record of the original cost of the assét: br
(b) a record of the original cost of the asset cannot be obtained
without unreasonable expense or delay.

(7) Insubsection (5)—

projected sum (TE5[3JH), in relation to a depreciation of a fixed
asset, means a sum that would have been written off or retained for
depreciation if the revaluation of the asset had not been made.

(8) For the purposes of this section, an asset of a company is to be re-
garded as a fixed asset if it is intended for use in the company’s activities,

394
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s activities, on a
otherwise to be held for the purpose of the company's activities, 0
or /
continuing basis.

COMMENTARY

g:jr;:;sion in account is treated as a realized loss b\ this ngun .:iﬁnx:;
.che‘ Ordinance except that the prorisinp for _rcv:ﬂuau-:_:n for ._1@::1: -
alue of a fixed asset arises on revaluation ::_t all the hxcq as.\ct:-. -\d e
:—'ﬁed assets other than goodwill. To quaiify_ t:::_ the excepFum‘jE)l;ﬁue; Lh;:
h;n'-;-: to comply with the conditions specified in Subsection 292(%) O
Ordinance.

i i ff ai i spect to the
The general rule is that if a sum is written otf O retained with rehpecd 3
! : ich i d as the “proj sum
. vinal val@Ycost of a fixed asset, which is defined as the “projected su j
O celD% 29 Ordi it wi s a realize
nder Sebtipn 292(7) of the new Ordinance, it will be treated as a rd |zh
. L) if tha i ] it is made, the
loss However, if that asset is revalued and an unrealized profit1 S 1
e : 1 igi COS t the fix ssets,
it ; the revaluation and the original costs of the fixed a
dificvence berween b P — T
Rd the difference berween the new and original deprecia rge, will

treated as a realized profit respectively.

i “fixed asset” _
?}j‘:a;lziiii u?lt‘ﬁ:{ed asset” is not expressly set out in the new Urd:?;ﬂi:r
Reference must therefore be made to [hf? common law, ll"l [{W;amg-r:fjr;ncé
Litd v Chamberlain [1918] 1 Ch 266, Swinfen EHLJ_I?' L] explained the cifte
between fixed assets and current assets at 286-7:

“ _WWhat is fixed capital? That which a company retains, m,tge_jhjgz
of assets upon which the subscribed capital has bccn ek1:;ﬂ l, ; .’m\-
which assets either themselves produce income, independent o 0y
further action by the company, or being rctmncfl by the cum._pan} 1[1;:
made use of to produce income or gain profits. A rruqt bUT:):]m
formed to acquire and hold stocks, share::j and SL:CLI-[‘I-tlnis, ;m fr‘m‘ﬂ
time to time to divide the dividends and income arising f--.r.'.tt- ‘ 1_
is an instance of the former. A munufacrurmg cc:mpan;: .uqumn:g {Ia
erecting works with machinery and plant is an instance ni ihz 1at'::‘;f::
these cases the capital is fixed in the sense of being invested in tl;{
intended to be retained by the company more ot lfess p&rs.*ns;jclrl 7
and used in producing an income. \\iﬂa: is c1rcu1-.1t1_ng cap{mi.m b;‘
a portion of the subscribed capital of the company intendec
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721. Minority shareholders’ right to be bought out
by repurchasing company

(1) This section applies if the holder of any shares requires the repur-
chasing company to buy back the shares under Section 718.

(2) Unless the Court makes an order under subsection (3), the repur-
chasing company is entitled and bound to buy back the shares on the terms
of the general offer or on other terms as agreed between that holder and
the repurchasing company.

(3) The Court may, on application by the holder or repurchasing com-
pany, order that the repurchasing company is entitled and bound to buy
back the shares on the terms specified in the order.

(4) For the purposes of subsection (2), if the general offer falls within
Section 720(5), the terms of the general offer are to be regarded as includ-
ing the particulars and statements included in the notice for the purposes
of that section.

COMMENTARY

Overview

If the repurchasing company is required to buy back the minority shares,
the repurchasing company is entitled and is bound to buy back the shares
on the terms of the general offer or on other terms as agreed between that
shareholder and the repurchasing company, unless the Court makes an order
specifying terms.

Equivalent Provisions in CO
This section is comparable to regulaton 8 of Companies (Forms) Réguladons
(Cap. 32B) and paragraphs 11 and 13 of 13th Schedule of the\(®
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Part 14

REMEDIES FOR
PROTECTION OF
COMPANIES’ OR
MEMBERS’ INTERESTS

Division 1 _Areliminary

Division 23\ Remedies for Unfair Prejudice to Members’
Interests

Division 3 Remedies for Others’ Conduct in relation to
Companies etc.

Division 4 Derivative Action for Remedies for Misconduct against
Companies etc.

Division 5 Members’ Inspection of Company’s Records

Brief Overview of Part 14
Introduction

Part 14 of the Companies Ordinance restates with improved dratting and
some extensions the following provisions in the predecessor CO relating to
the remedies available for protection of companies’ or members’ interests:

* Section 168A of CO (the unfair prejudice remedy) which is now in
Division 2 of Part 14 of the Companies Ordinance; and

*  Sectons 168BC to 168BK of CO (statutory derivative action) which
is now in Division 3 of Part 14 of the Companies Ordinance,

Differences with previous regine
The main differences from the previous regime are:

(i) The scope of the unfair prejudice remedy is extended to cover

v

pr{}pustd acts and omissions.

Section 168A(1) of the CO provides that a member of a com-
pany may petition to the court for the company to be wound up
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if the affairs of the company are being or have been conducted
in a manner unfairly prejudicial to the interests of the members
generally or of some part of the members. There was uncertainty
as to whether, under Section 168A(1) of the CO, a member can
bring an action for unfair-prejudice if a course of action is only
at the propesal stage, or if there is only a threat to do or not to
do something,

The Companies Ordinance now extends the scope of the unfair
prejudice remedy to cover proposed acts and omissions:

»  Sections 722 to 727 restate the unfair prejudice remedy pro-
visions under Section 168A of the CO. -

»  Section 724(1)(b) provides that the 'court may exercise the
power to grant remedies under these sections if there is
any actual or proposed act or omission of the company
(including one done or made on behalf of the cumpanr-)
which is or would be prejudicial to the interests of tﬁc
members,

» The remedies that may be granted by the court under
Section 725 are therefore extended to cover an order
restraining the proposed act or requiring the doing of an act
that the company has proposed to omit to do.

(1) The court’s discretion in granting relief in cases of unfair preju-
dice is enhanced.

Section 168A(2) of the CO provided that orders made by th¢
court (other than for payment of damages and interest) st
be “with a view to bringing to an end the matters corapliitied
of . This prevents the court from granting a remedy which does
not meet that requirement. This phrase has not beet{ iDcluded in
Section 725.

In order to enhance the court’s discretion in granting relief in
cases of unfair prejudice, Section 725 further provides rhar the
Court may make any order that it thinks fit for giving relief in
respect of the matter complained of. )

The rule in Foss v Harbottle

At the outset we should remind ourselves of the rule in Foss v Harbostle (1843)
2 Hare 461, 67 ER 189: ‘if there is a wrong done to a company, only rhr:f
company itself has the right to sue and not its shareholders’. There are two
limbs to the rule: (i) the proper plaintiff rule, that is where there is a wrong to
the company than it is the proper plaintff; and (i) the irregularity princfple,
under which members cannot sue for a mere irregularity which can be cured

1072
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by a general meeting’. Historically this has limited the ability of shareholders
o seek remedies. Statute and case law has evolved to provide means of

redress.
Excceptions to rule in Foss v I Harboitle

The rule in Foss # Harbottle poses difficulties to the minority shareholders
in particular because the decision for suing on behalf of the company
will usually be dominated by the majority. For this reason, the minority
members may not normally be able to sue for wrongs done to the company
and neither can they complain about irregularities in the conduct of its

internal affairs.
Common law derivative acfion

A common law exception to the rule in Foss v Harbottle is a derivative
action. Under a derivative action, where there is a wrong to the company,
but it dog§'aot institute proceedings, the shareholder can sue in the name
of the.ohipany and recover damages on its behalf. In general a common
law dbsivative action can be brought: (i) in respect of wira vires or illegal
comduct; and (i) when there is a fraud on the company’: Fraud on the
sompany, commonly known as fraud on the minority, involves abuse or
misuse of power, ¢g. property or advantage monopolized for advantage of
majority to exclusion of minority, and does not cover a case of negligence.
See Warld One Investments Litd v Chow Chewk Lap [2013] 3 HKLRD 701
(derivative action not properly constituted as substance of plaintiff’s
claim was negligence). A plaintff also has to plead and show control
of the company by the wrongdoers such as to enable them to stifle any
proposed action against them. See Waddington Ltd v Chan Chun Hog (2008)
11 HKCFAR 370

Statutory exceptions
Apart from the common law remedy for shareholders, there are the following

statutory protections:

»  Under Section 168BC of Part IVAA of the CO (statutory derivative
action) which is now Division 4 of Part 14 of the Companies

Ordinance;

*(Sweet & Maxwell, 2013) paras.10.009-10.014

Lo & Qu “Law of Companies in Hong Kang'
(Sweet & Maxwell, 2013) paras.10.016-10.029

Lo & Qu “Law of Companies in Hong Kong'

for the principles on a derivative action.
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* Sections 152FA to 152FE (members’ inspection of company
records) which is now Division 5 of Part 14 of the Companies
Ordinance; and

» Section 350B (the statutory injunction remedy) which is now
Division 4 of Part 14 of the Companies Ordinance.

PART 14
REMEDIES FOR PROTECTION
oF Companies’ OR MEMBERS' INTERESTS

Division 1 Preliminary

722. Interpretation

(1) In this Part—
company (> 7]) includes a non-Hong Kong company.

(2) In this Part, a reference fo a company’s articles, in the case of a
comp.any not having articles, is to be read as the instrument constituting
or defining the constitution of the company.

COMMENTARY

Overview

This section sets out the definition of the term “company” in Part 14.

The term “company” is defined in Section 2(1) to mean “a company formud
and registered under the Companies Ordinance or an existing compaig’™
Section 722(1) further expands the definition of the term “combaiy” to
include a non-Hong Kong company.

If a company does not have articles then the instrument ‘onstituting ot
defining the constitution of the company will be treated as articles for Part

14 (Section722(2)).

Equivalent Provisions in CO
There is no equivalent provision in the CO.

For definition of existing company see section 2(1).

4 For definition of a non-Hong Kong company see section 2(1}.
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Division 2 Remedies for Unfair Prejudice to Members’ Interests

723. Interpretation

(1) Inthis Division, a reference to a member of a company includes—
(a) the personal representative of a person who, immediately
before the person’s death, was a member of the company;
and
(b) a trustee of, or a person beneficially interested in, the shares
of the company by virtue of the will or intestacy of another
person who, immediately before that other person’s death,
was a member of the company.

(2) In this Division, a reference to a past member of a company in-
cludes the personal representative of a person who, immediately before
the person’s(aeath, was a past member of the company.

(3) _orthe purposes of this Division, a person is not a past member of
a comparty unless—

(a) the person was, but is no longer, a member of the company;
and

(b) the person ceased to be such a member on or after 15 July
2005.

COMMENTARY

Overview
This section sets out the definition of member of a company in Division 2
of Part 14.

Section 112 of the predecessor CO provided that a member is a person who
agreed to become a member and whose name was entered in the register of
members of the company, and this included the founder members who are
deemed to have agreed to become members. Sections 723(1) and 723(2) now
expand the meaning of member to include:

*  personal representatives of a deceased member;

* trustee of or person beneficially interested in the share by the will or
intestacy of a deceased member; and

*  personal representative of a past member.

A past member of a company is a person who is no longer a member of the
company since 15 July 2005.

1075
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company must within 7 days after the decision of the directors

for revision
deliver to the Registrar for registration:

* 4 warning statement,
* inthe specified form,

that the financial statements will e 50 revised,

The company and every responsible person® commits an offence for failuge
to file the said warning statement within the specified tme limit.

Revision regulation prescribed in Cap. 622F

The Financial Secretary has, putsuant to Section 450 of the Companies
Ordinance, on 19 March 2013 made this Cap. 622F Companies (Revision of
Financial Statements and Reports) Regulation (the “Revision Regulation™),
which was further amended by the Companies (Revision of Financial
Statements and Reports) (Amendment) Regulation 2013 for the detailed
requirements and arrangements.

Accordingly, note that:

*  this Cap. 622F Revision Regulation largely restates the old Companies
(Revision of Accounts and Reports) Regulation (Cap.32N); and
took effect upon the commencement of Section 450 of the new
Companies Ordinance (3 March 2014).

The Revision Regulation comprises of the following six parts:
1 Definitions

2 Revised statements of financial position, revised directoQ}:ons
and revised summary financial reports - contents ”\\'

3 Revised statements of financial position, revised directors’
reports and revised summary financial Ieports - requirements of
the approval and signature

+ Revised statements of financial position, revised directors’ reports
and revised summary financial reports - effects

5 Auditor’s report on revised financial statements

6

Company’s obligations to inform of the revisions made to the
company’s financial statements or directors’ reports

3

Responsible person is defined in section 3 of the Companics Ordinance.
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Parts of the Regulation summarizes the following principles:
tains preliminary provisions. Section 2 of this Part 1 defines or
b Zzn.expiajns certain expressions used in the Regulation;

I 2 provides for the contents required to be included in reﬁs;c:lﬁnancial
Bart's P d ; » d revised summary financial reports;
_ ed directors’ reports and revise

gp,tﬂneﬂtss revis

art 3 out the requirements relating to the apprfwai and signature of
Pg;mdsast;tcmcms of financial position, revised directors’ reports and
sevised summary financial reports;
: . 4 states that, from the date of revision onwards, the ('erma-nce has'
e ith respect to the revised financial statements, revised directors
ﬁfﬁs“:ud revised summary financial reports;

i itor’ rt on revised financial
- i the preparation of an auditor’s repo
Part 5 provi or
statemc - .
ses obligations on a company to inform relevant parties of the

; : : !
@ s made to the company’s financial statements or directors’ reports.
n -

0 SUMMAry, ion 449 of the new Companies Ordinance provides that a
1:{:.:1113:!11s ¥ m;}??:llunm.dly revise its ﬁmm:_l:aj statements and ﬁc Zie:;e:;arrs_x:
consequential revisions to the summary financial reports and the :
. quThe Financial Secretary has, pursuant to Section 450 of the Co_r1'{pamcs
Epr;incﬂ. on 19 March 2013 made Cap. 622F Flompa:ﬂes {Re:;srgj‘n ﬂ(.i
Financial Statements and Reports) Regulation, which was amc:d dril o
Cbﬁpaﬂes {Revision of Financial Statements and Reports) (Amen
Regulation 2013 for the detailed requirements and arrangements.

Aspreviously stated, Cap. 622 basically restates the rcpealedCampﬁmcs (Rf_-miciz
of Accounts and Reports) Regulation (Cap.32N) with necessary H}Odlﬁc'al-l{)

align the above mentioned requirements and arrangement with r.h:? provisions on
accounts and audit in accordance with Part 9 of the new Companies Ordinance.

Companies (REVISION OF FINANCIAL STATEMENTS AND REPORTS)
RecuraTion (Car. 622F)

PART 1
PRELIMINARY

1. Commencement

This Regulation comes into operation on the same day on w_tﬁcl: Section
450 of the Companies Ordinance (Cap.622) comes into operation.
{Omitted as spent—E.R. | of 2014)

69




T

F10.02

F11.01

Cap.622: Hong Kong Companier Otredinance

financial statements will be deemed to have replaced the original one from
the date of the revision.*

Equivalent Provision in CO
This provision is comparable to Sections 9(1) and 9(2) of the repealed
Companies (Revision of Accounts and Reports) Regulation (Cap.32N).

11.  Effect of revised directors’ report

(1) On the directors of a company approving a revised directors’ re-
port of the company, and complying with section 5(2) or (3) (as the case
may be) and section 5(4), the Ordinance has effect with respect to the
revised directors” report as if the revised directors’ report were, as from
the date of revision, the directors’ report of the company in place of the
original directors’ report.

(2) Without limiting subsection (1), if, as at the date of revision, any
of the following provisions has yet to be complied with by the company,
the revised directors’ report is, as from that date, the directors’ report of
the company for the financial year concerned for the purposes of that
provision—

(a) where a copy of the original financial statements was sent to
a member under section 430(1) of the Ordinance—
(i) section 429(1) of the Ordinance:
(ii) section 435(1) of the Ordinance;
(iii) section 662 of the Ordinance; or

(b) where a copy of the original financial statements was s@s

a member under section 430(3) of the Ordinance— ’\
(i) section 435(1) of the Ordinance; A
(i) section 662 of the Ordinance. \éi'\'

COMMENTARY

Overview

Under Article 11 of the Revised Regulation, if the revised directors’ Teports
have been properly complied with this Regulation, the revised directors reports
will be deemed to have replaced the original one from the date of revision’

¥

For definition of date of revision see section 2 of Companies (Revision of Financial
Statements and Reports) Regulation (Cap 622F).
For definition of date of revision see section 2 of Companies (Revision of Financial
Statements and Reports) Regulation (Cap 622F).
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Equivalent Provision in CO
_ms rovision is comparable to Sections 9(3) and 9(4) of the repealed
Eom;:mes (Revision of Accounts and Reports) Regulation (Cap.32N).

1
12. Effect of revised of summary financial report

(1) On the directors of a company ap?mvir!g a TB\{iSE{i summary fi-
.uanci'al report of the company, and comp]:_.rmg with section 61;2} or (3) (as
- the case may be) and section 6(4), the Ordinance h?ls effect with respect to
the revised summary financial report as if the revised summary financial
report were, as from the date of revision, the summary financial report of
the company in place of the original summary financial report.

(2) Without limiting subsection (1), the revised summary financial

report is m the date of revision, the summary financial report' of
. the cmr&gr the financial year concerned for the purposes of section

448@1 (2) of the Ordinance.
RO
N

COMMENTARY

Overview ‘ . _
Under Article 12 of the Revised Regulation, if the revised summary ﬁnan_mal
report has been properly complied with in accordance to this Regulaton,
the revised summary financial report will be deemed to have replaced the
original one from the date of revision.”

Equivalent Provision in CO
This provision is comparable to Sections 9(5) and 9(6} of the repealed
Companies (Revision of Accounts and Reports) Reguladon (Cap.32N).

PART 5
Aupitor’s REPORT ON REVISED FINANCIAL STATEMENTS

13. Auditor’s report on revised financial statements

(1) Subject to subsection (2), the current auditor of a company ml_lst
prepare a report for the members of the company on any revised financial
statements of the company.

For definition of date of revision see section 2 of Companies (Revision of Financial
Statements and Reports) Regulation {Cap. 622F).
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(b) while a director of the company—

(i) the person’s services as a director of a subsidiary

undertaking of the company; or

(i1) the person’s other services in connection with the
management of the affairs of the company or a
subsidiary undertaking of the company;

retirement benefits (iE fKF ), in relation to a person—
(a) includes—

(i) any lump sum, allowance, gratuity, periodical payment
or other like benefit, any other property, or any other
benefit whether in cash or otherwise—

(A) given or to be given on or after the retirement or
death of the person (including any annuity or other
benefit paid or payable under any insurance policy
on or after the retirement or death of the person);

(B) given or to be given in anticipation of the
retirement of the person; or

(C) given or to be given in connection with the
person’s service rendered before the retirement
or death of the person; and (L.N. 76 of 2013)

(ii) any benefit paid or to be paid under the Mandatory
Provident Fund Schemes Ordinance (Cap 485); but

(b) excludes—

(i) any benefit which has been or is to be afforded solely
because of the person’s personal injury (including an
incapacity or death caused by such injury) by accid
arising out of and in the course of employment; :l\’

(ii) any retirement gift of a value (or, in the e.of a
retirement gift made otherwise than i , an
estimated money value) not exceeding ¥

retirement benefits scheme (GRKF|Z55T &) means a scheme for the
provision of retirement benefits, and includes—
(a) a recognized occupational retirement scheme as defined by

section 2 of the Inland Revenue Ordinance (Cap 112);

(b) a mandatory provident fund scheme as defined by that
section; and
(c) aretirement insurance scheme;
retirement insurance scheme (3B AR EE 51 #])—
(a) means a scheme for the provision of insurance coverage—
(i) on or after the retirement or death of a person; or
(ii) inconnection with a person’s service rendered before the
retirement or death of the person; but (L.N. 76 of 2013)
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isi f insurance coverage
excludes a scheme for the provision O - ‘

Y for a person’s personal injury (m-::lqdmg ax}:,rlmcapacny o:;
death caused by such injury) by accident arising out of an
in the course of employment.

this Part, a reference to 2 directc'lr— _ .
e ](l:) for the purposes of section 5, includes a former dlfecmr, and

(b) for the purposes of section 6, includes a former director and
shadow director.

3) For the purposes of subsection (2)(b), a reference tq a shadow
"dirict)or is to be construed subject to section 516(5) of the Ordinance.

4) In this Part, a reference to a subsidiar):f undeftaking ofa compan:n-—
(a) in relation to a person who, while a director of t.he company,
is.or was also a director of any other unde}'takmg ‘!}y ?'muc
e company * s nomination (whether direct or indirect),
anludes that other undertaking, whether or not {hat other
9 undertaking is or was in fact a subsidiary undertaking of the
OQ{h) :_g:n tfazngarpnses of section 7, is a reference 0 a subs‘%digry
& undertaking of the company at the time the qual.lfyn;g

services of the person concerned are or were Fendered_, and
(c) in paragraph (b) of the definition of qualifying services in

ion (1
S;;?Sﬁf:::rﬂ;i ;—moscs of sections 4, Sand 7,is a refer‘ence to
a subsidiary undertaking of the company at the time the
qualifying services of the person concerned are or were
rendered; and -

(ii) for the purposes of section 6, is a reffzrence ‘10 ]a
subsidiary undertaking of the company immediately

before the loss of office as a director of the company.

COMMENTARY

The totality of Part 2 of the Directors Disclosure Regulauoq :t%eals \:ilﬂ;

i i atio
disclosure in the notes to the company’s financial statements 1n orm .
about directors’ emoluments, retirement benefits, pay?-nf:ms in respec f
termination of directors’ services, and consideration paid to third parties for
directors’ services.

Article 3 provides for the definitions of the most frequent terms used and
applied to in this Part 2 of the Regulation.
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COMMENTARY

Overview

Article 12 of the Directors Disclosure Regulation allows directors to
apportion any payment berween the matters in respect of which the payment
is made or receivable in the manner that the directors think fit.

PART 3
DiscLosURE oF Loans, Quasi-LoaNs AND OTHER DEALINGS 1N
Favour or DIRECTORS

Division 1 Interpretation

13. Interpretation of Part 3

(1) Inthis Part—
authorized financial institution (527 4 7 H6%) means an authorized
institution within the meaning of section 2 of the Banking Ordinance
(Cap 155);
credit transaction ({572 5;) has the meaning given by section 494 of
the Ordinance;
guarantee (1% (%) means a guarantee as defined by section 491(1) of the
Ordinance;
holding company (151 /27]) includes a parent undertaking that js\
company;
guasi-loan (781
Ordinance; Qe’
specified company (1581 7% 7] ) means a specified cnm;@ fined by
section 491(1) of the Ordinance;
transaction (72 %) means—
(a) any loan, quasi-loan or credit transaction; or
(b) any guarantee or security in connection with any loan,
quasi-loan or credit transaction.

'#¢) has the meaning given by section 49\:\\0 the

(2) In this Part, a reference to a director includes a shadow director.

(3) For the purposes of subsection (2), a reference to a shadow
director is to be construed subject to section 491(2) of the Ordinance.

(4) In this Part, a reference to a subsidiary undertaking of a company
is a reference to such a subsidiary undertaking at the end of the company’s
financial year, whether or not it was in fact a subsidiary undertaking of the
company on the date of the transaction in question.

126
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~ (5) InthisPart,a reference to a controlled body corporate, in relation
o a director, is a reference to a body corporate controlled by the director
thm the meaning of section 492 of the Ordinance.

(6) In this Part, a reference to a loan, quasi-loan or credit transaction,
or a guarantee or security in connection with a loan, quasi-loan or credit
* transaction, includes—

(a) any arrangement under which the loan or quasi-loan is made
or the credit transaction is entered into, or under which the
guarantee is given or security is provided; and

(b) any arrangement for an assignment or assumption of any
rights, obligations or liabilities under the loan, quasi-loan or
credit transaction or under the guarantee or security.

(7) In this Part, a reference to a person for whom a transaction is
‘entered int the meaning given by section 495 of the Ordinance and,
for the p s of this subsection, a reference to an arrangement in sub-
sectiorl (25 of that section is a reference to an arrangement referred to in

suksestion (6)(a) or (b).

COMMENTARY

B icw
Article 13 of the Directors Disclosure Regulation sets out all the definition
‘of the applicable terms referred to and utilized in Part 3 of this Reguladon.

'The term “quasi-loan” is defined in the Section 493 of the new Ordinance.
For example, a company provides a quasi-loan to a director where the
‘company agrees to make credit card repayments owed by the director to a
credit card provider on terms that the director will reimburse the company.

‘The term “credit transaction” is defined in the Section 494 of the new
~ Ordinance. An example of a credit transaction is an agreement where
the company supplies the director with goods, with the director to make
payments for the goods by way of installments.

14.  Application of Part 3

(1) This Part applies to a transaction that—

(a) was entered into during the financial year concerned; or

(b) subsisted at any time during that year.
(2) This Part applies whether or not the transaction is prohibited
under Division 2 of Part 11 of the Ordinance.
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(b) an arrangement for the company to give any security to g
third party in respect of a debt or obligation of the Company
for which the director has assumed responsibility wholly o
in part under a guarantee or indemnity or by the deposit of
security;

(c) an arrangement under which benefits are made available
to employees and directors or former employees and
directors of the company or any of its subsidiaries, which
do not provide special benefits for directors or former di-
rectors; or

(d) anarrangement to subscribe for or underwrite shares.

(7) A reference in this article to an entity connected with a director
has the meaning given by section 486 of the Ordinance.

(8) A reference in this article (except in paragraphs (6)(d) and (9))
to a transaction, arrangement or contract includes a proposed transaction,
arrangement or contract.

(9) In this article—
arrangement to subscribe for or underwrite shares (72508 £0 85 iz (4 %2

HE) means -

(a) a subscription or proposed subscription for shares or other

securities of the company;
(b) an agreement or proposed agreement to subscribe for shares
or other securities of the company; or

(c) an agreement or proposed agreement to underwrite any of . .
those shares or securities.

(4) A director who has entered into a contract mentioned in

. raph (2) or is interested in a transaction, arrangement or contract
g ned in paragraph (3) is not liable to account to the company

"m profit realized by the transaction, arrangement or contract by

On G‘ff—’ )

(a) the director holding the ofﬁ_ce; or

(b) the fiduciary relation established by the office.

(5) Paragraph (1), (2). (3) or (4) only applies if the director has

wred the nature and extent of the director’s interest under the Paragraph

e other directors in accordance with section 536 of the Ordinance.

- (6) A director of the company may be a director or other officer of, or

" be otherwise interested in—

h (a) any company promoted by the company; or -

(b) company in which the company may be interested as
eholder or otherwise.

A @tbject to the Ordinance, the director is not accountable to the
Ao ay for any remuneration or other bcnci_‘its received by the director as
: sotor or officer of, or from the director’s interest in, the other company
unless the company otherwise directs.

17. Proposing directors’ written resolutions

(1) Any director may propose a directors’ written resolution.

(2) The company secretary must propose a directors’ written
resolution if a director requests it.

- (3) A directors” written resolution is proposed by giving notice in

16. Supplementary provisions as to conflicts of interest .\\ writing of the proposed resolution to each director.

(4) Notice of a proposed directors’ written resolution must indicate—

(a) the proposed resolution; and -

(b) the time by which it is proposed that the directors should
adopt it.

(1) A director may hold any other office or position cﬁ&'ﬁ%nder the
company (other than the office of auditor) in conjunction the office of
director for a period and on terms (as to remuneration or otherwise) that
e glecins detpoie. (5) Any decision which a person giving notice of a proposed directors’
written resolution takes regarding the process of adopting the resolution
must be taken reasonably in good faith.

(2) A director or intending director is not disqualified by the office of
director from contracting with the company—

(a) with regard to the tenure of the other office or position of

profit mentioned in paragraph (1); or '

- : Adopti f directors’ written resolutions
(b) as vendor, purchaser or otherwise. 18. Adoption o

(3) The contract mentioned in paragraph (2) or any transaction,
arrangement or contract entered into by or on behalf of the company in
which any director is in any way interested is not liable to be avoided.

(1) A proposed directors’ written resolution is adopted when all the
directors who would have been entitled to vote on the resolution at a
directors’ meeting have signed one or more copies of it.
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f th {lg':ease{i lllelllhel W | (+ 1 l.he hale the
(E} 1 e as a joint hﬂld I o 5 )

: and
iving holder or holders of the share; an
: isfurt}\:::::%eased member was a sole holder of the share, the
B legal personal representative of the deceased member.

i fa deceased member
y ing in these articles releases the estate o  d
s NTI:"ml:lilljgtyl-ﬂi11 respect of a share that had been jointly held by the
any lia
member with other persons.

(1) The directors may refuse to reg

(a) the share is not fully paid:

(b) the instrument of transfer is not Io
registered office or another place
appointed;

(c) the instrument of transfer is not accompanied by tha
certificate for the share to which it relates, or other evide nce
the directors reasonably require to show the transferor’s right
to make the transfer, or evidence of the right of Someope.
other than the transferor to make the transfer op
transferor’s behalf: or

(d) the transfer is in respect of more than one class of shares.

(2) If the directors refuse to register the transfer of a share—

(a) the transferor or transferee may request a statement of the
reasons for the refusal: and

trum / e the transmission.
. i ivi ther advan-

(b) the ins ent of transfer must be returned to the transfergr f3) A sa.rne_dmc!;n:s i:rﬂaistlmi;ee v

or transferee who lodged it unless the directors suspect that B 1 which the transmittee would be entith ed i 1. enm rolleiee
netramen of oo oo holder of the share, except that the transmittee is not, cenlis
ﬂlﬂ d as a member in respect of the share, enutlefl in respect ’
E@mﬂz!: any right conferred by membership in relation to meetings o
- EXercl
' the company. ‘ - - -

4) The directors may at any time give notice requiring a t;ansn;t:lt
to 15]1005:: to become the holder of the share or to have the share
*Iened to another person. N - -
| If the notice is not complied with within 90 day‘s (_}f the notice b:s
ir (5? en. the directors may withhold payment of a_ll d1v1denqs, bonusof
:goﬁr r;mneys payable in respect of the share until the requirements
the notice have been complied with.

ister the transfer of a share if__

dged at the Company’
that the directors have

g4. Transmittees’ rights

(] transmittee produces evidence of entitiemen_t to the share as

ﬂ]. )rect i roperly require, the transmittee may, subject to these ar:

B ' ho{:}r:el:o become the holder of the share or to have the share trans
e

to I person. -

i fuse or suspend the reg

irectors have the same right to re
'ﬂ@zﬂﬂ; would have had if the holder had transferred the share

within 28 days after receiving the request —

(a) send the transferor or fransferee who made Ihe»%uest a

Statement of the reasons for the refusal: or \'Q
(b) register the transfer, \é\,

transfer of shares

(4) If a request is made under paragraph (2)(a), the directur@

82. Power of directors to suspend registration of

The directors may suspend the registration of a transfer of a share—
(a) forany period or periods not exceeding 30 days in each year; or
(b) ifthe period of 30 days for closing the register of members is
extended in respect of that Year under section 632(3) of the
Ordinance, for not more than that extended period.

‘85. Exercise of transmittees’ rights

(1) Ifatransmittee chooses t.u bec.u.me the holder_uf a share, the trans-
mittee must notify the company in writing of the chmc'e. T
(2) Within 2 months after receiving the notice, the direc
i (a) register the transmittee as the holder of the sh_are; or
(b) send the transmittee a notice of refusal cf: registration. .
(3) If the directors refuse registration, the transmittee may reques
statement of the reasons for the refusal.

83. Transmission of shares

(1) Ifa member dies, the com

pany may only recognize the following
Person or persons as having any tit

le to a share of the deceased member—
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Interest for the dividend payable can be paid if: A
e A rrangements

q of accounts and other records

of Schedule 1, which is new, provides that a person is not entitled to
- any of the company’s accounting or other records or documents merely

of him being a member, unfss the person is authorized to do so by:

. . ;
a term on which the share was issued; or

*  the provisions of another agreement between the holder of
and the company. 3

Sl-.lbs_equ‘cnt Article 98 of Schedule 1 is another new provision w

jli:tr?gut_mn recipients may waive their entitlement to a dividend o 3
tribution payable in respect of a share by i

favour of the company. yemaea il

y enactment;”

order under section 740° of the Companies Ordinance;

directors; OF

ordinary resolution of the company.

With regards T : 2 Jv formed company has not included the model article then Article
an ording::y rc::\hc;'l::rt;hz w:: ;;fm!ﬁzj E;l;:j ij;&:::dri i 1(:}:1.: oty Schedule 1 will bl::: part of its articles. When the articles are registered
reserves or profits and then apply the sum caj it:]jzcdcj;smr : i - deemed to be a contract under seal_bctwcen the members _and the
shares or debentures of the mm—pan}r. Here u}; der Articlcngnci“usih niss| ay and enforced as such (Section 86 of the new Ordinance).
(i) capitalization of profits without the issue of is st e s are only four circumstances as set out in the above list which
(i) to the extent necessary to adjust the ﬁghtss};rc:h:: ;ln::]maif;m ! 1113 zmber to in::-.pect the documents. But what if a member obtains a
ﬂ}ems:lx-es where the shares or debentures become issuable in fracti N + p:ter in the course of his set of court proceedings, and in accordance
Fllrcctors are now also allowed to make any arrangement they think Zzs, at order, the member requests an inspection of the documents? That
includes the issuing of fractional certificates, the making of cash payments, g would be outside the four circumstances set out in the above. Could

even adopting a rounding policy in regards these sums. _opposing party rely on this section to limit the exercise of that court
“That apparently needs further clarification.

(vitt) Capitalization of prafits

Part 5 of Schedule 1: Miscellaneous Provisions
otr’s insurance
1 regard to administrative matters, Article 104 of Schedule 1 now allows
any to take out insurance for an auditor or auditor of associated
pany against such liability. This is in tune with Section 415 of the new
inance, which provides that the directors may decide if they so wish to
ompany oodes s a ; ase and maintain insurance (at th—e expense of the (fomPan‘j’)_, f":’f an
sent or supplied by or & c:hpmw es for such documents or faformation to be itor of the company or of an ?ssocfated_ company, against any hal_:ﬂmf_:s
s o A o the company i the puspose of the new Osdiney \ may occur in the course of performing their duties as an auditor in
. ject .m e COpAny'S articles, any notice or document to be sent g the company Of RGeS AR
supplied to a director in connection with the taking of decisions by dite ‘
may also be sent or supplied by the means by which that director hzs
to be sent or supplied with such notices or documents for the time ;..
ﬁmcl»_z 101 of Schedule 1 has also been added to provide that a member v
lose his entitlement to receive company notices if two consecutive documet
arc-retumed undelivered within 12 months. Bust such member will agai
enutlcc! to receive such notices by providing a new address to be reuzgr;:i .
the register c:f members, or giving the company the necessary information or
communication by another method of communication. -

Communications io and by the company

The term enactment is defined in section 3 of Interpreration and General Clauses Ordinance

(Cap. 1 laws of Hong Kong) to mean means:

" (@) any ordinance enacted by the Legjstative Council;

| (b) any ordinance adopted by virtue of Artcle 160 of the Basic Law as a law of the
i Hong Kong Special Administrative Region;

" (¢} any subsidiary legislation made under any such ordinance except any such subsidiary
legislation which has pursuant to Article 160 6f the Basic Law been declared to be in
contravention of the Basic Law; and

(d) any provision or provisions of any such ordinance or subsidiary legislation.

Section 740 provides the court with powers to make an arder for inspection of company
tecords on an application by certain members.
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Division 4—Transfer and Transmission of Shares If a request is made under paragraph (2)(a), the directors must.

1 28 days after receiving the request—
(a) send the transferor or transferee who made the request a

statement of the reasons for the refusal; or
(b) register the transfer.

63. Transfer of shares

(1) Shares may be transferred by means of an instrument of
in any usual form or any other form approved by the directors, which jg <= Transmission of shares
executed by or on behalf of both the transferor and the transferee, U

(2) No fee may be charged by the company for registering any

instrument of transfer or other document relating to or affecting the
title to any share.

§

If a member dies, the company may only recognize the following per-
persons as having any title to a share of the deceased member—
(a) if the deceased member was a joint holder of the share, the
surviving holder or holders of the share; and
(b) if the deceased member was a sole holder of the share, the
legal personal representative of the deceased member.

'3.::-4.4 or

(3) The company may retain any instrument of transfer that ig
registered.

(4) The transferor remains the holder of a share until the transferee’

name is entered in the register of members as holder of it. Transmittecs\rights

| (1) If 7 ransmittee produces evidence of entitlement to the share
s the ditedters properly require, the transmittee may, subject to these
.?.;?rtich:c, choose to become the holder of the share or to have the share
tranaferred to another person.

~(2) The directors have the same right to refuse or suspend the
" registration as they would have had if the holder had transferred the share
before the transmission.

(3) A transmittee is entitled to the same divi@ends and nth_er advan-
tages to which the transmittee would be entitled if the transmittee were
the holder of the share, except that the transmittee is not, before being
registered as a member in respect of the share, entitled in respect of it to
exercise any right conferred by membership in relation to meetings of the

company. ‘
(4) The directors may at any time give notice requiring a transmittee
to choose to become the holder of the share or to have the share transferred
to another person.

(5) Ifthe notice is not complied with within 90 days: of the notice being
given, the directors may withhold payment of all diwden_ds, bonuses or
other moneys payable in respect of the share until the requirements of the
notice have been complied with.

64. Power of directors to refuse transfer of shares

(1) Without limiting article 2(2), the directors may refuse to register
the transfer of a share if—
(a) the instrument of transfer is not lodged at the company’s
registered office or another place that the directors have
appointed;
(b) the instrument of transfer is not accompanied by the certifi-
cate for the share to which it relates. or other evidence the
directors reasonably require to show the transferor’s right to
make the transfer, or evidence of the right of someone othet
than the transferor to make the transfer on the transferars

behalf; or
(c) the transfer is in respect of more than one class ofidhales.
(2) Ifthe directors refuse to register the transfer of a share under para-
graph (1) or article 2(2)}—
(a) the transferor or transferee may request a statement of the
reasons for the refusal; and
(b) the instrument of transfer must be returned to the transferor
or transferee who lodged it unless the directors suspect that
the proposed transfer may be fraudulent.

(3) The instrument of transfer must be returned in accordance
with paragraph (2)(b) together with a notice of refusal within 2 months

after the date on which the instrument of transfer was lodged with the
company.

$$‘

67. Exercise of transmittees’ rights

(1) If a transmittee chooses to become the holder of a share, the
transmittee must notify the company in writing of the choice.
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3. Members’ reserve power @) Such a decision may take the form of a resolution in writi.ng, cop-
e of which have been signed by each eligible director or to which each
(1) The members may, by special resolution, direct the directors to gible director has otherwise indicated agreement in writing.

take, or refrain from taking, specified action.

(2) The special resolution does not invalidate anything that the diree.
tors have done before the passing of the resolution.

(3) A reference in this article to eligible directors is a_re-ference to
directors who would have been entitled to vote on the matter if it had been
1:1'013055‘1 as a resolution at a directors’ meeting.

; (4) A decision may not be taken in accordance with this a..rticle ii:
the eligible directors would not have formed a quorum at a directors

meeting.

4. Directors may delegate

(1) Subject to these articles, the directors may, if they think fit, delegate
any of the powers that are conferred on them under these articles—
(a) to any person or committee;
(b) by any means (including by power of attorney);
(c) to any extent and without territorial limit;
(d) in relation to any matter; and
(e) onany terms and conditions.

'8, Calling directors’ meetings

(1) Any director may call a directors’ meeting by giving notice of Fhe
‘meeting to the.directors or by authorizing the company secretary to give
“such notice]
(2) (Npice of a directors’ meeting must indicate—

{a) its proposed date and time; and

(b) where it is to take place.
(3) Notice of a directors’ meeting must be given to each director, but

O need not be in writing.

)

O
5. Committees R ‘Q (1) Subject to these articles_, directors participate in a directors’ meet-
ing, or part of a directors’” meeting, when—

(a) the meeting has been called and takes place in accordance
with these articles; and

(b) they can each communicate to the others any information or
opinions they have on any particular item of the business of
the meeting.

(2) In determining whether directors are participating in a direc_tors‘
meeting, it is irrelevant where a director is and how they communicate
with each other.

(3) Ifall the directors participating in a directors’ meeting are not in
- the same place, they may regard the meeting as taking place wherever any
one of them is.

(2) If the directors so specify, the delegation may authorize further
delegation of the directors’ powers by any person to whom they are
delegated.

(3) The directors may—

(a) revoke the delegation wholly or in part; or

(b) revoke or alter its terms and conditions. 9, Participation in directors’ meetings

(1) The directors may make rules providing for the conduct \of
business of the committees to which they have delegated any of theif\powers.

(2) The committees must comply with the rules.

Division 2—Decision-taking by Directors

6. Directors to take decision collectively

A decision of the directors may only be taken—
(a) by a majority of the directors at a meeting; or
(b) inaccordance with article 7.

7. Unanimous decisions 10. Quorum for directors” meetings

(1) A decision of the directors is taken in accordance with this article
when all eligible directors indicate to each other (either directly or indi-
rectly) by any means that they share a common view on a matter.

(I) At a directors’ meeting, unless a quorum is participating, no pro-
posal is to be voted on, except a proposal to call another meeting.
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(d) for a notice calling an annual general meeting, state that g a2 Attendance and speaking at general meetings
meeting is an annual general meeting; u
(e) if a resolution (whether or not a special resolution)
intended to be moved at the meeting— -
(i) include notice of the resolution; and
(i) include or be accompanied by a statement ¢g
ing any information or explanation that is reasg
necessary to indicate the purpose of the resolution;
(f) 1ifa special resolution is intended to be moved at the me
specify the intention and include the text of the special
lution; and
(g) contain a statement specifying a member’s right to appoint 3
proxy under section 596(1) of the Ordinance. '
(5) Paragraph (4)(e) does not apply in relation to a resolution of which
(a) notice has been included in the notice of the meeting under
scc!:ion 567(3) or 568(2) of the Ordinance; or j to or vote at it.
(b) I-IOtICC has been given under section 615 of the Ordinance, determining attendance at a general meeting, it is immaterial
(6) Dcspl_te the fact that a general meeting is called by shorter notice \phetherany 2 or more members attending it are in the same place as each
than that specified in this article, it is regarded as having been duly called 2 her.
if it is so agreed— 41 5-] Two or more persons who are not in the same place as each
(a) for an annual general meeting, by all the members entitled to 0 'r attend a general meeting if their circumstances are such that

attend and vote at the meeting; and (b) in any other case, by . i i
- . - § 4 ] th
a majority in number of the members entitled to attend and ::?5: ?::,:ghts s

vote at the meeting, being a majority together representing at
least 95% of the total voting rights at the meeting of all the

members. @

36. Persons entitled to receive notice of general meetin ’\\

(1) Aperson is able to exercise the right to speak at a general meeting
the person is in a position to communicate to all those attending the

g, during the meeting, any information or opinions that the person
on the business of the meeting.

(2) A person is able to exercise the right to vote at a general meeting

when

(a) the person is able to vote, during the meeting. on resolutions
put to the vote at the meeting; and

(b) the person’s vote can be taken into account in determining
whether or not those resolutions are passed at the same time
as the votes of all the other persons attending the meeting.

(3) The directors may make whatever arrangements they consider
opriate able those attending a general meeting to exercise their

'39. Quorum for general meetings

(1) Two members present in person or by proxy constitute a quorum
ata general meeting.

(2) No business other than the appointment of the chairperson of the
meeting is to be transacted at a general meeting if the persons attending it
do not constitute a quorum.

(1) Notice of a general meeting must be given lo—\é{'\'
{a) every member; and
(b) every director.

(2) If notice of a general meeting or any other document relating to
the meeting is required to be given to a member, the company must give a
copy of it to its auditor (if more than one auditor, to everyone of them) at
the same time as the notice or the other document is given to the member.

40. Chairing general meetings

(1) If the chairperson (if any) of the board of directors is present at

a general meeting and is willing to preside as chairperson at the meeting,

the meeting is to be presided over by him or her.

(2) The directors present at a general meeting must elect one of them-

~ selves to be the chairperson if— 7

(a) there is no chairperson of the board of directors;

(b) the chairperson is not present within 15 minutes after the
time appointed for holding the meeting;

37. Accidental omission to give notice of general meetings

Any accidental omission to give notice of a general meeting to, or
any non-receipt of notice of a general meeting by, any person entitled to
receive notice does not invalidate the proceedings at the meeting.
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Cap.622: Hong Kong Companies Ordinance Cap.622L: Companics (Unfiair Prejudice Petitions) Proceedings Rules

In this Article 2, the definition of “company” as referred to herein is the ¢
as that of Section 2(1) of the new Ordinance. This definition of “comp,
in Section 2(1) of the new Ordinance means: (i) a company formed
registered under this Ordinance, or (if) an “existing company” which m
a company formed and registered under the predecessor CO,

(a) these Rules apply to the petition under subrule (1)(a); or
(b) the Winding-up Provisions have ceased to apply to the
petition under subrule (3)(a).

COMMENTARY

The definition of an “unfair prejudice petition™ means: a petition Present
to the Court of First Instance by a member, or a past member, of a cony,
under either: (1) Sections 724(1) or 724(3} of the new Ordinance:; or (ii
the Financial Secretary under Section 879(3) of the new Ordinance.

view

e 3 of Cap. 622L relates to the application of the Rules to an unfair
dice petition, in particular in the case where a petitioner seeks an order
3. Application wind up the company in the same petition. This Rule also specifies the
form of a petition.

(1) If an unfair prejudice petition does not include seeking an orde
to wind up the company under section 177(1) or 327(3) of the Companit
(Winding Up and Miscellaneous Provisions) Ordinance (Cap 32) as
alternative remedy (alternative application)—

(a) these Rules apply to the petition; and -

(b) the petition must be in the form set out in the Schedule (with"
any necessary modifications that the circumstances
require).

(2) If the petition includes an alternative application—

(a) the Winding-up Provisions (with any necessary modifi-
cations that the circumstances may require) apply to th
petition; ' @
(b) these Rules, so far as not inconsistent with the Winding—u;i.

1n addition, Article 3 also clarifies and sets out the relationship between
hese Rules and #{e Yules and practice of the High Court for regulating the
dinary civil jffpedure of the court. This provision corresponds to O. 102
of the Rules\af the High Court with regard to the petition as the originating
ing;ess dadSther aspects of the procedure on an unfair prejudice application.

The ruies and practice of the High Court (O. 102) will apply to the petition
\nder this Regulation as prescribed where:

' s the Rules apply to the petition under Article 3(1)(a); or

e \Q » the Winding-up Provisions cease to apply to the petition under Article
e )\ 3(3)(a) 2

Provisions which apply to Form of

Provisions, also apply to the petition; and the petition petition
(c) the petition must be in the form set out in Form 2 in'the
Appendix to the Companies (Winding-up) Rules (Cap'32 Whether unfair  No +  the Rules Schedule to
sub. icg. H). PICi'IldeE the Rules
(3) If'the alternative application is not proceeded with under an order petition includes Yes +  Winding-up Provisions Form 2 in
of the Court— ' secking an order apply to proceedingsina  the Appendix
(a) the Winding-up Provisions cease to apply to the petition; and to wind up the winding up by the Court;  to the
(b) these Rules continue to apply to the petition. company” as and Companies
an alternative (Winding-up)

(4) The cessation of the application of the Winding-up Provisions
does not affect their previous application to the petition or anything
duly done or suffered under the Winding-up Provisions in respect of the
petition.

* the Rules, so far as not
inconsistent with the
Winding-up Provisions
also apply to the petition

Provisions

(Cap.32H)

applicatdon?

. (5) The rules and practice of the High Court for regulating the or-
dinary civil procedure of the court, so far as may be applicable and not

; . . i
nconsistent with these Rules, also apply to the petition where— ? Seesections 177(1) or 327(3) of the Companies (Winding Up and Miscellancous Provisions)

Ordinance (Cap 32).
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Cap 622: Hong Kong Companies Ordinance

22.

23.

25.

26.

27.
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Cap.622; New Forms

ANNUAL RETURN
For the purposes of section 662 of Companies Ordinance (Cap. 622)
Notes for Completion of Form NARI

Introduction

AASBHRANAE - BR R —CGERERIE LR AR 1. Every company incorporated in Hong Kong must make an annual
R_(ERP LA HEA TR A28 - return which should be delivered to the Registrar of Companies
AT (5 14 1E) (the Registrar) for registration. It is the duty of the director(s) and
o the company secretary to ensure that the return accurately reflects
2 E.F%Eﬁiﬁ (ATIRGD) HEASIABFENBEM - =1 the affairs of the company as at the date to which the return is
bR - TR - EERLC SRS HATT ﬁx@?ﬁ@%ﬁéﬁ 4 made up.
(EER/REHES) 2. Please fill inqall particulars and complete all items consistently in
A A TSI R 5 . r either Chi or English. Traditional Chinese characters should
HERBAAFEMERNN (EE5EE be us the form is completed in Chinese. Please note that

51) - UAESHS IR B ML - A TR
el IRET B 44 66 e MERAS
DR AT

IE ERTATINIR BN (E—)

(@) EPERIR T S s e |
RSB ANC B B
BN TS o W T, — ,
BRI : EAGL - FA R ﬁmmﬁi'
WA TR TR - i S
BRI | D R A D #
=
H XX

(b)

(€)

THERE | — PR SR A BRR
XX B XX H#EHgE ‘B’ i - B :
H#OLUE) - o

WMAFHEFR BB - %S M

. i a EE V&

giﬁigg;ﬂ;giﬁiwm%ﬁﬁﬁﬁ , ﬁﬁﬁﬁggi
% FaCEm EIEZ A EATE &

KIfEE » HPHERATEER - B

ETATIRIBR B (=)
LA SIER R IR A B o IR A

G5B EI RS PR S TR () 5% B 1 59
AR R T RGP0 SRS SR

(d)
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en forms may be rejected by the Companies Registry.

h
ﬁsg complete the Presentor’s Reference. Unless the presentor
e

eds to raise a specific issue for the attention of the Companies
Registry, no covering letter is required.

3.

Deadline for Delivery of this Form

This form must be delivered to the Registrar for istration
within 42 days after the date to which the return is made u
by post or in person to “The Companies Registry, 14th floor,
Queensway Government Offices, 66 Queensway, Hong Kong”. If
the form is delivered by post but the Registrar has not received
it, the form will not be regarded as having been delivered to the
Registrar in satisfaction of the relevant provision of the Companies
Ordinance. Regardless of the types of companies, late submission
will be subject to payment of a higher registration fee.

4.

Fee

This form must be delivered with the correct registration fee. A form
which is not delivered with the correct fee will be rejected by the
Companies Registry. The registration fee payable will be calculated
according to the resubmission date of the form. Please refer to the
information pamphlet on ‘Price Guide to Main Services' for the
correct fee payable. If the fee is paid by cheque, the cheque should
be crossed and issued in Hong Kong Dollars payable to ‘Companies
Registry’. Please do not send cash.
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Cap.622: H, amg Kang Compamies Oreltiarice

16.

17.

18.

19.

20.

21.

22.

23,

24,

If all the partners in a firm are joint company secretaries
company, please state the name of the firm in the box for
Company Secretary (Body Corporate).

.If the»cumpany secretary is a body corporate, the addre
1ts registered or principal office in Hong Kong 1shoulr.[ ;
Non-Hong Kong addresses, ‘care of* addresses or post offy o
numbers are not acceptable. =

Directors (Section 12)

Please stat_e the capacity(ies) of the director(s). In the case
alternate director, please state the name(s) of the principal director
to whom he or she or it is the alternate. ‘S

P}ease provide the usual residential address of a director or reserus
d_Lrector who is a natural person. If a non-Hong Kong
given, please also complete the box for ‘Country / Region’, *C

of” addresses or post office box numbers are not acceptable b

P'Iease provide the email address of the director or res
director, if any, to facilitate electronic communication If .
are any s.ubsequent changes in the email address, please ].10tif:v the
Companies Registry by completing Form ND2B or ND7. 1

The Hong Kong I_dentity Card number or, in the absence of which,
the numi?er and issuing country of the passport of a director
reserve director who is a natural person should be given. Ifhe ors

holds neither a Hong Kong Identi
holds g Identity Card nor a pass
Nil” in the boxes provided. P

D

If _the‘ director is a body corporate, the address of its regi
ppnmpai office should be given. If a non-Hong Ko is
given, please also complete the box for ‘Country ion’ ‘Cai"e:f
of” addresses or post office box numbers are not acceptable. T

Particulars of Member(s) of a Company Havi ital
it pany Having a Share Capital

Fora company having a share capital, details of members should be
attached to this return. For non-listed companies, please complete
Schedule 1. For listed companies, Schedule 2 should be used. 1

Company Records (Section 14)

Cpmpanyrecurdsmean anyregister, index, agreement, memorandum,
munutes or other document required by the Companies Ordinance to
be kept by a company, but do not include accounting records.
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25,

26.

2

27.

Cap.622: New Forms

‘A Guide on Directors’ Duties’

All directors of the company are advised to read ‘A Guide on
Directors’ Duties’ published by the Companies Registry and
acquaint themselves with the general duties of directors outlined in
the Guide. Companies should provide copies of the Guide to their
directors for information and reference. The Guide is accessible on
the Companies Registry’s website (www.cr.gov.hk). Hard copies
are also available at the information counters of the Companies
Registry on the 13th and 14th floors of the Queensway Government
Offices, 66 Queensway, Hong Kong.

Particulars of Member(s) of a Non-listed Company (Schedule 1)

(a) For each class of shares, the total number of issued shares for
must agree with the total number of issued shares for

the
i@s as reported in Section 10 of the return.

there have been any changes in the particulars of the

& member(s), please indicate the changes in the ‘Remarks’

column against the related entry (e.g. change of address,
change of name etc.).

If there have been any changes in the structure of the share
capital of the company, e.g. conversion of one class of shares
into shares of another class, forfeiture of issued shares etc.,
please indicate the changes in the ‘Remarks’ column against
the related entry (e.g. ‘A’ shares converted to ‘B’ shares on
dd / mm / yyyy, shares forfeited on dd / mm / yyyy etc.).

(c)

If the company keeps a branch register of members and the
particulars of the entries in that register relate to matters which
are required to be contained in the annual return, particulars
of the entries in that register should be included in the annual
return if copies of those entries have been received at the
registered office of the company before the annual return is
delivered to the Registrar.

Particulars of Member(s) of a Listed Company (Schedule 2)

(d)

The particulars of members of a listed company to be provided in
Schedule 2 are limited to those relating to members who held 5% or
more of the issued shares in any class of the company’s shares as at
the date to which the return is made up.
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