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§1.04[E] Stefano Simongag §1.04[E]

large number of the treaties currently in force include an immovable property comp

{he introduction of Article 13(4) in the OECD Model was targeted at
provision.'**

reventing 4 rule-shopping tax planning tool ths_:t had already been ad-
dressed by @ number of states in their Ireat?' pra'-::nce; o "

' {he purpose of Article 13(4) is to put the alienation of Ashal'-es in immovable
erty companies and the alienation of the underlyu:.g immovable prop-
on an equal footing, from a treaty regime perspeclive; _ar?d .

- Article 13(4) is drafted as an autonomous distribut_ive provision, the appli-
cation of which is not limited to abusive situations (i.e., an asse::'.sm.em of the
abusive intent of the transactions is not a requirement for application of the

Article 13(4) attributes primary taxation rights to the situs state on gains derived fy
the alienation of shares deriving more than 50% of their value from i mova
property situated in this state. The attribution of taxation rights provided for in

13(4) is not in any way connected to the existence of an immovable property pro
in the law of the state where the immovable property is situated. Hence, states that§
capital gains derived by non-resident persons from the alienation of shares in :
nies (for whatever reason) will no longer be prevented from taxing such gai i
Article 13(5), if the alienated shares derive more than 50% of their value frg . pmvlsmn)'
immovable property situated in their territory. Thus, the provision in question
goes beyond merely solving a possible conflict of interpretation where there
domestic anti-abuse sourcing rules.

~ prop

Applicability of Article 13(4) to Disposals of Interests 1l REITs

case of REITS organized in the form of corpnratiorfs the cond?tions. for the
ion of Article 13(4) are generally met and, thus, primary taxation .ngl'lts are
to the situs s{ate; this being the state where the relevam‘propemf' is situated
of the cased\this is the state under whose laws the REIT is organized).

As already mentioned in §1.04[D][4][a] above, the provision aims at achieving eg
in the treaty regimes for the direct and indirect alienation of immovable property,
is, Article 13(4) is aimed at applying to gains deriving from the alienation of sha
an immovable property company the same treaty regime that would have beg
applicable had the underlying immovable property been disposed of. The OEC
Commentary points out:'*

respect soimie issues arise, which are also discussed by the OECD Report:

() thescope of Article 13(4) is confined to the alienation of shares;

By providing that gains from the alienation of shares deriving more than 50 per ~ |bl-wo difference 1S r_nade betw?en small and larFE ;n:: sol?i;ﬁde 13(4)
cent of their value directly or indirectly from immovable property situated in a ) a double exemption may arise from the applicati .
Contracting State may be taxed in that State, paragraph 4 provides that gains from j
the alienation of such shares and gains from the alienation of the underlying
immovable property, which are covered by paragraph 1, are equally taxable in that
State.

llowing sections analyse these issues and some other relevant issues concerning

> 13(4).

) ) - " )
Article 13(4) stems from the domestic sourcing provisions in force in a number of S12'e
and from the related treaty practice, which is also reflected in several of ifieimo
conventions other than the OECD Model. In each case, immovable propsity,com
provisions have an anti-abuse aim. Article 13(4) clearly has an anti-apase goal: that i
to prevent rule shopping through the use of legal entities as intéiposed OWNers 0
immovable property. The 1989 OECD Tax Treaty Override Report, in commenting
similar (domestic) provisions, confirms this by stating that, ‘the overriding meas
clearly designed to put an end to the improper use of its tax treaties’.'*® In light of
above, one may say the following:

Scope: Gains Derived from Alienation of Shares

_ scope of Article 13(4) is limited to gains derived from the alienation of shares
certain characteristics (i.e., deriving more than 50% of their value from
le property situated in a Contracting State). The context ’appears to be
ently defined so not 1o allow any leeway for applying domestic rules on the
on of “shares’. In fact, the term ‘shares’ is also used by Article 10(3) of the OECD
Moreover, the OECD Commentary thereon clearly states that ‘shares’ means
ss in a company limited by shares (joint-stock company)’.

1 the above, it follows that the scope of Article 13(4) does not er?cofn;;)ass: (i)
ts in entities other than joint-stock companies or (ii) interests 1n joint-stock
mpanies other than shares.

138. See, e.g., all the treaties concluded by Canada currently in foree; most of the treaties conciud B
by Australia, Canada, China (P.R.C.), Estonia and the United States; many of the tre
concluded by Austria, Belgium, Bulgaria, Bangladesh, Czechoslovakia, Denmark,
Finland, France, Germany, Kazakhstan, India, Ireland, Israel, Latvia, Lithuania, Malta
Netherlands, Poland, Singapore, Spain, Sweden, Ukraine and the United Kingdom and sof { ]
(more than ten) of the treaties concluded by Albania, Armenia, Azerbaijan, Belarus, Croall b
Hungary, Italy, Korea (R.0.K.), Mexico, Norway, Pakistan, Philippines, Portugal, Rom ]
Russia, South Africa and Switzerland.

139. See para. 28.3 of the OECD Commentary on Art. 13. See also para. 23 of the OECD Commentatk
on Art. 13.

140. See OECD, Tax Treaty Override, Paris (1989), para. 32.

3
Exclusion of Interests in Other Entities

mfirmation of the fact that ‘shares’ has to be interpreted narrowly can t?e gleaned
the OECD Commentary on Article 13(4). It discusses a broad version of the
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§1.04[E] Stefano Simop

resident in the residence state (where the person alienating the shares is resident)
rather in a third state. This problem - which in the first instance has to do wih
domestic sourcing rule and then with the application of the treaty - can be split
four levels:

(a)
(b)
(c)
(d)

As already mentioned, collecting all the information necessary to apply the value
can be rather complex. Even assuming that a treaty with an exchange of informaj
article is in force between the situs state and the state where the company is reside

obtaining information about the application of the value test;
obtaining information about the occurrence of an alienation:
obtaining information necessary to determine the amount of the gain; ay
collecting taxes.

the complexity of the monitoring activity that would have to be done (continuougly

both states would be likely to render the use of such an instrument meani
Complex ownership structures with several entities resident in different states
make the task almost impossible.

This is very likely one of the main reasons why countries such as the United Sga

exclude gains derived by non-residents from the alienation of shares in fo
companies from the scope of the immovable property company provision even thg

the shares derive their entire value from immovable property situated in its territory. 8

To mitigate such problems, domestic law may, for example, contain:

(a) presumptive mechanisms through which, if certain minimum requiremen

are met, a foreign company owning immovable property situated in

territory of the state is assumed to fulfil the condition for the application

the domestic immovable property company provision (unless proof ta
contrary is provided). In this way, the burden of proof is, de facto, shi

the taxpayer. Nevertheless, it should be emphasized that, in thease g

non-substantial investors, the taxpayer itself may have difficufiish obt
all the relevant information. In any case, the question then Bolls down to

application of the treaty, and may lead to cumbersome futual agreer
procedures; or

tive if there is a chain of companies (i.e., when the alienation relates
shares in a company different from the one owning directly the relev
immovable property).

156. In fact, US sourcing rules provide for the taxation in the United States of gains derived from he
alienation of shares of US immovable property companies only. See LR.C, s. 897(c)(1) (A}l
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obligations for the foreign company to provide, on‘art yearly basis, ce [ail
information regarding its property (e.g., value, nature and location) and it
shareholders (e.g., identity, address, number of shares held). On the ong
hand, the source state, being the situs state of the immovable propert
owned by the company, can easily require the company to fulfil such a
obligation. On the other hand, the system would probably become ineffeg

1.04[E
- §1.04E]

 itis hard for the situs state: (i) to become cognizant of the fact that a Faxable
occurred and (ii) to obtain the information necessary to determine the
fthe taxable gain that has to be taken into account. Certainly, once the source
are that the shares of the foreign company satisfy the value test, an exchange
ation procedure may solve both of the above problems.

problem is the collection of taxes. This may be burdensome if the foreign
does not have any other interests in the source state. The lax_ system F]f the
-e state of the alienator may also play a part with regard to the reglme_applicahle
3 gains and to the relief method chosen to avoid international juridical double
2. In fact, for exemption systems, there is a big incentive fo.r the ta'xpayer to
, the tax due in the source state. On the other hand, in states with credit sygems
taxes paid in the source state are entirely creditable against the taxes due in the
ance state, there is no economic incentive for the taxpayer to avoid payment of
the source state. The same cannot be said if the taxes paid in the source s:tate
{or are not entirely) creditable against the taxes due in the residence state, since

a case the-Davment of the taxes in the source state would increase the overall
157

 burden.
0 a scurce state perspective, two factors may be considered: (i) Iocatipn of the
ot av'w property and (ii) joint liability of the purchaser. Even the lucanon_uf the
ﬁﬁﬁ.m!e property does not seem to protect the source state from tax evasion. ]_n
s~y a state cannot have a lien on the immovable property, since the owner of this
(the foreign company) is not the taxpayer that owes income taxes. The source
may take advantage of the conflict of interest existing between seller and
ser, by providing for joint liability for the purchaser for the taxes owed by the
For example, Canadian law contains a withholding tax and clearance require-
em the key element of which is the onus put on the purchaser of the shares,
ough this is a foreign resident. Under this system, the purchaser of tl_le shares
s 1o levy a withholding tax (25%) on the gross amount of the purchase price of the

urchaser with a clearance certificate issued (upon request) by the Canadian tax
orities. To obtain the certificate, the seller has either to pay or to provide
ble security in relation to his tax liability. Obviously, such a measure is more
e where the purchaser is a resident of the source state. Moreover, in the case of
-protected purchaser, the possibility of collecting taxes from it is questionable.
has a substantially similar system with regard to the alienation of shares in a US
ovable property company. A similar system seems to apply in Mexico. In Australia,
the absence of a collection mechanism specifically applicable to capital gains derived
E;‘iﬂn"residems has been acknowledged to be a weakness of the tax system.

—
157, In the case of the exemption of capital gains in the residence state, no credit would likely be
~ Biven. In the case of a tax burden in the residence state that is lower than the taxes paid in the
‘Source state, only a partial credit would likely be granted, with the effect that at the end the real
- laxburden is the one incurred in the source state.
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§1.03[A]

Manuel-

satisfy the 50% stake test, an alternative same business test may be utilized_
this is only available for listed trusts (and their wholly owned sub trusts), |

There are no trust loss rules applicable to Australian REITs in order to utilize Prior ye
capital losses. i

[c] Taxation of Income from Taxable/Non-taxable Subsidiaries

In order to retain ‘flow-through’ tax status, a REIT cannot control a subsidi
would result in the REIT being a public trading trust. It is for this reason that most R
subsidiaries are also trusts that invest in rental properties. A trust subsidiary is t
the same way as a REIT (i.e., on a ‘flow-through’ basis). Therefore, a trust syb
is typically not taxable in its own right. Rather, the REIT is required to incly
income from the trust subsidiary in its taxable income. Unitholders of the REIT pay g3
on the taxable income of the REIT (see section §1.03[BI[1][a] below). i

With the emergence of investment by REITs in foreign real estate, some REITs na
have corporate subsidiaries (e.g., a Luxembourg company or US REIT). Dividends pai
by a subsidiary company are included in the taxable income of the REIT.

[d] Taxation of Foreign Income
Foreign sourced income derived by a REIT is included in the taxable income of the
REIT. Foreign sourced income retains its character when distributed to unitholders;
the REIT has paid tax in the foreign jurisdiction in relation to that income (including™ &
withholding tax), then the REIT may be eligible to recognize a foreign tax credit
respect of the tax paid and distribute those credits to unitholders.

[2] Value Added Tax
Australia has a Value Added Tax (VAT) system with a tax rate of 105( Where the REIT
holds a direct interest in the property, the REIT should be subicts 16 VAT of 10% in
respect of its Australian sourced rental income. A REIT will Aso pay VAT on the
acquisition of Australian real estate unless it is an acquisition of a going concern. If VAT
is payable in respect of an acquisition, it should be creditable but transfer taxes will be
paid on the VAT inclusive purchase price. A REIT should generally be eligible fora
credit for VAT paid. There are however notable exceptions, for example where the
property is held through sub-trusts. In these circumstances, the REIT holding the units

in the sub-trusts will not be entitled to recover VAT in full as the costs relate t0.d
financial supply. In which case a reduced credit for the VAT paid may be available.

Australia - 14

§1.03[A]

withholding Taxes

' ourced income and capital gains relating to Taxable Australian Property 67
alian §

1 REIT distributed to non-resident unitholders will be subject to withholding
e REIT satisfies the definition of a Managed Investment _Tmsl (refer
g f withholding tax is 15% unless the investor is resident in a _coumry
o an exchange of information agreement with Australia, in WlllC‘h case

Imt'tﬁwe}(ix'll,ag.,tax will be 30% . Where the capital gain is a discount gain, the
q-fm::xh?s applied to the gross capital gain that is, before applying the 50%

5

concession. |
withholding tax is a final tax. Accordingly, a non-resident taxpayer will not be'due
( [ui:- any tax withheld in excess of their taxable income after any concessions
[und
jor deductions. -
trust will be a Managed Investment Trust if the following conditions are
g, @

69

=i
X e relevant connection with Australia.
E;]] 11}12 *[::lu:i :lilssrrilnee{ certain regulatory requirements, including being ‘a ?“S[i
(c) The trust must meet certain widely held requirements. Broadly, a retail hun
~_rust be listed or have at least fifty members and a whn_)]esale _fund must aive
at least twenty-five members. For this purpos_e. special iljatlng r_ules z:ip;;i ?rs
There is also an additional concessional test if the REIT is a registere,
own as the 25/60 rule’).
(d) '5‘1;1“& trust is not a trading trust {refer. tc.: § 1.02[A][2] above). Iy
(e) A substantial proportion of the trust'.s investment rpauageme:n
 relation to certain Australian assets is underla_lken in Australia.
(f) The trust satisfies certain closely held rfastrictmns.
{g) The trustee or manager has an appropriate AFSL.

For a REIT which does not qualify as a Managed Investment Trust, the relevant 70

withholding rate will be as follows:
(a) Non-resident individual: individual marginal tax rate, currently commenc-

ing at 29%.
(b) Non-resident company: corporate tax rate, currently 30%. "
(c) Non-resident trustee: highest individual marginal tax rate, cu rrently 45%.

This withholding tax is not a final tax (unlike for a Managed Investment Trust). 71

[4]  Other Taxes

Transfer taxes of up to 7.25% of the higher of market value or cogsideration paid may. 72
be liable on the transfer of property or transfer of units in unlisted pmp‘erty trusts
.:I{ﬂellﬁ‘nding on the ownership of the units and State in which the real estate is located).
There is no transfer tax on the transfer of listed trust units.
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§1.02[F] Maarten Tas, Yves Voeten & Nicolas gye

Furthermore, the SICAFI must make up an investment budget plan which aljgye

: : yaluation of Shares/Units for Redemption and Other Purposes
meet the risk diversification criteria within two years after its registration,

ion of the shares is important for the reporting requirements and for the
12] Marketing/Advertising sctions carried out by the SICAFI, such as redemption and emission of new
In the file attached to the request for authorization, the promoters have to cgm
themselves to ensure that 30% of the voting shares are held publicly within g )
after the approval as SICAFI. A dual listing on NYSE Euronext Brussels and on
European stock exchange is possible. The listing of a SICAFI's shares ha
preceded by the publication of a prospectus. The prospectus has to contain

information to enable the public to make a well-informed decision (taking into
the characteristics of the transaction). All marketing materials for the shares (ingl
the prospectus) have to be approved in advance by the FSMA. Following receipt

marketing materials, the FSMA has fifteen days to grant or deny approval of |
materials. I

2d of each financial year, an independent real estate expert values the real
ﬁncmding relating rights in rem, option rights and leasing righ?s] owlned by
i SICAFI or by real estate companies controlled by the SICAF'I (including the
sional SICAFI). The assets which have been leased and whlch ha_ve to t:je
ed for as receivables under IFRS are excluded from this va}uallcn. This
0 is binding as regards the drafting of the statutory and consolidated annual
;-n- of the public SICAFI (see section §1.02[F][7] below). Furthermore, the expert
{he total valuation at the end of the first three quarters of the subsequent
year based on the market evolution and the specifics of the real estate

S

rties concerned.
To protect the investors, the prospectus should contain a number of specific disclosy,

ici i i slnission of new shares, listing of additional shares or redemption of
to the public investors, including amongst others: e of an

other thiaixthrough the stock exchange, the expert has to make a new valﬁuation
. altiicugh not binding, should be used by the public SICAFI to- justify the

w ¢ithe emission or acquisition price. No new valuation is needed if the shares
jevied within four months after the latest valuation or actualization thereof if the

= an outline of the organization of the SICAFI;

- the identity and references of the founders and shareholders (> 10%) of th
SICAFI and independent experts;

- a description of the investment policy and the risk diversification criterja, « danendent real estate expert confirms that no new valuation is required.
the SICAFT; :

- adescription of the real estate owned by the SICAFI including options on s €] Investment Restrictions
estate; N

- in case of a capital increase, evolution of the stock price compared to the ugf
inventory value;

- information about future dividend distributions in the hands of the SICAFE

- copy of by-laws; :

- the promoter’s commitment to reimburse to the invesfors the invested B
amounts (including fees and costs) in case the total egiuty funds are lowe
than the funds mentioned in the investment budgef:

nciple, the exclusive purpose of a SICAFI is the collective investment in ‘real
', which is broadly defined to include:

— real estate and rights in rem;

shares with voting rights issued by real estate companies which are under the
exclusive or joint control of the SICAFI; a real estate company is defined as a
company whose main statutory goal is the erection, the acquisition, the
management, the renovation or the sale or letting of real estate for its own
account or holding shares in a company with a similar goal;

options rights on real estate;

shares in other public and/or institutional SICAFI duly registered with the
FSMA: for institutional SICAFI, it is required that the public SICAFI has the
exclusive or joint control;

shares in REITs established in the European Economic Area which are subject
to a similar supervision;

real estate certificates (provided these ‘are publicly listed);

immovable leasing rights or similar rights as defined under IFRS.

(3] Redemption

The redemption of its own shares by the SICAFI is allowed provided the consideratiol
consists only of cash. Note however, that as a SICAFI is a closed-end fund, it may o
redeem its own shares at the request of the shareholder. Redemption at the requestd
the shareholder is prohibited by the legislator because the assets of a SICAFI m
consist of real estate, and SICAFIs lack liquid assets to fund a redemption. TH
requirements and constraints imposed by the Belgian Companies Code have to b
obeyed. The FSMA has to be informed about the decision to redeem shares.
the Royal decree of 10 April 1995 allowed investments in affiliated real estate
es without any further restriction, the Royal Decree of 7 December 2010
a set of rules regarding such investments. These rules only apply to public
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§1.03[B] Kamena Valcheva & Ekaterina Alel §1.03[D]

[B] Taxation of the Investor market. [f the sale is made on other markets, the capital gains are included in

income of the company, and are subject to 10% corporate income tax.
[1] Private Investors

| ital gains from the disposal of shares in the REIT by a non-resident

cgail:westor are exempt from taxation if the disposal of the shares is l:lnne_:m
EU/EEA regulated market. If the sale is made on other markets, the c_a.p}lal
;iject to 10% withholding tax on the difference between the acquisition

s

the sales price of the shares.

[a] Taxation of Current Income (i.e., All Income Derived from REIT in ol tiona
Phase) '

A final withholding tax of 5% is levied on the gross amount of dividends distriby
the REIT to a Bulgarian or a non-resident individual.

b 4 olding tax can be reduced or eliminated by following the applicable DTT
]

Non-resident individuals can lower or eliminate the withholding tax on g

under the provisions of an applicable Double Tax Treaty (DTT). See

§1.03[C][2] below. Penalties Imposed on Investors

no specific tax penalties for investors in REITs under the Bulgarian tax
on. REIT investors are subject to the general corporate income tax and personal

100, A

e tax penalties(for non-compliance.

[b] Taxation of Capital Gains (from Disposal of REIT Shares)

Capital gains from the sale of the shares in the REIT by resident and EU/EEA
individuals are exempt from tax if the sale was made on a Bulgarian, EU/EEA r
market of securities. The disposal of shares on these markets by non-EU/EEA resi
as well as the disposal on other markets by resident and non-resident indiy
would trigger 10% tax on the capital gain. The taxable gain is the difference bef
the acquisition price and the sales price of the shares.

o
2siden

]

Tax Treaties

Treaty Access

has a large treaty network with more than sixty countries around the world.
ver, pursuant to the legal restrictions established by the Act, a REIT can.not have
-.s;urce income in respect of which to apply a favourable DTT regime (see
§1.03[A][1][d] above).

respective treaty provides for a lower rate for income payable by a REIT to a
1l .rgsidenl, such relief may be applied. However, it should be Fwted that there are
legal restrictions on the transactions which may be entered 1mo‘by loc.'al REITs,
:_. ordingly the items of income which could be payable to a foreign resident are

Non-resident individuals can lower or eliminate the tax on capital gains from the s4
of shares under the provisions of an applicable DTT. The application of the DTT
subject to the same conditions as for the withholding tax on dividends.

2] Institutional Investors

[a] Taxation of Current Income (i.e., All Income Derived from:, REIT in &
Holding Phase)

Dividends Distributed by the REIT are included in the taxabiz income of a residé

institutional investor, and are subject to corporate income tax at a rate of 10%. WHT Reduction

Under the Bulgarian tax legislation there is a 5% withholding tax on dividend
distributed by the REIT to a non-resident institutional investor. No Bulgarian withhak
ing tax is due if the investor is an EU/EEA tax resident.

vance clearance procedure for DTT relief must be followed if the income accrued
oreign recipient exceeds BGN 500,000 (EUR 255,646) for the calendar year.

accrued income is less than BGN 500,000, the DTT can be applied directly by the
. For direct application of the DTT relief, the non-resident must give the REIT a tax

(b} Taxation of Capital Gains (from Disposal of REIT Shares) B fiiate and a declaration of beneficj al ownership of the income.

Capital gains from the disposal of shares in the REIT (i.e., difference between i )
acquisition price and the sales price of the shares) by a resident institutional inve Exit Tax/Tax Privileges/Concessions
are exempt from taxation if the disposal of the shares is done on a Bulgarian, EU/EE

& are no specific exit tax regulations in respect of REITs.

Bulgaria - 12 Bulgaria - 13
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§1.02[E] Christopher J. Potter, Chris Vangou, David Glicksman & Ken @

| Qbtaining Listing Exchanges

= quarterly financial statements together with a management discussins
analysis or ‘MD&A’; 3

- annual financial statements together with a MD&A;

- annual report;

= annual information form (AIF);

- annual CEO and CFO Certification;

- distribution declaration;

— corporate governance disclosure; and

= security-based compensation arrangement disclosure.

Costs

Jisting fees for the TSX range between CAD 5,000 and CAD SU_,UOO, as
E b gthe market value of the REIT at the point of listing. During the llijE‘.th the
‘Im :re additional fees for certain transactions such as property acqa:u?nmns,
'hnﬁenetelngs and private placements. As well, there is an annual sustaining fee

after the first year of the listing.

Time

- material information;

- material change;

- business acquisition;

- insider trading;

- rights offerings and other securities issues;
- grants of options;

- normal course issuer bids;

- redemptions of units; and

— capital reorganizations.

required to list a REIT will depend on several factors including lhe[ sizde and
. i ickly funds are
ity of the transaction, the state of the market and how quickly

from investors.
Reowirements and Restrictions

Capital Requirements

.rtolist on the TSX, a REIT must have at least 1 mil_linn free trading public sll;?res,
4 million held by public shareholders and 300 public sharehu_ld_ers each ho 1r}§£
lot. If the operations of the REIT have a track recvord, the minimum net ta;}tgjbi]—
(NTA) requirement is CAD 2 million. If the RElT is merely forecasting profita
wﬂl require a minimum NTA of CAD 7.5 million,

Canada has a web-based or electronic filing system called SEDAR. Generally, {
information referred to above is filed on SEDAR and is accessible by the public throug
the website: <www.sedar.com > .

E Registration Procedures N B
N p ) [2]  Marketing/Advertising
v o e ed REIT is required to issue a Prospectus when it seeks to list or raise equity. The
sets out the terms of the transaction, provides in[c-rmathjon_ about ll}e RE[T&
des various experts’ reports, if applicable, includes financial information an

tion on the real estate owned or to be owned by the REIT. The Prospectus is

with the relevant provincial securities regulator(s).

Not applicable.

[2]  Obtaining Authorization

There is no registration or authorization necessary to operate a MFT as a REIT. )
Redemption
7 SR R for QU TR of o Yo gh REIT units are almost always disposed of through the _exchange. many_REITs
provide a redemption procedure in order to avoid certain investment res.mcnuns
mposed on closed-end REITs by the income tax rules for MFTs. R-edernptmns are
cally permitted at the end of each month for a redemption price tha} usually
nts a discount to the trading price of the units. Further, the _REI'I: typically has
on to limit the amount of cash that it will pay out on redemptions in any month.

The formation of a trust is a relatively simple process. A trust may be established upos
the execution of the DOT,

Canada - 6 Canafda'~ 7
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§1.02[E] Samuli Makkonen & Laura paj §1.02[E]

[D]  Registration Procedures _ | - ch shareholder must hold less than 10% of the share capital of the company

(however, 30% ownership may be applied until the end of 2013}; and
:[h Act must apply to the company and hence it must be subject to the
' servision of the FIN-FSA.

1] Obtaining Authorization

FIN-REIT"s by-laws must be approved by the FIN-FSA before the FIN-REIT may|
its public marketing activities and before the FIN-REIT may accept funds Tom
public in accordance with the REF Act.

additional conditions for FIN-REIT status apply as of the beginning of the
as a FIN-REIT:

'FIN-REIT must distribute at least 90% of its net income (excluding un.re.a_iized
e ) unless the Finnish Companies Act restricts the company’s pDSSIbi].ITI? to
. distribute dividend (e.g., if the amount of unrestricted equity is not .f.uff_u:lem
~ or there are solvency reasons for restricting the amount of distribution);
-i?m-REIT’S shares must be listed on a regulated market o_r' must be 'upcnn
7 Vrappljcation admitted to trading on a Multilateral Trading Faqlny (MTF) ‘m t_he
‘European Economic Area (EEA). However, upon appiic:?l[lﬂn to the Finnish
:itax authorities, this requirement may be disapplied during the first two tax
FIN-REIT;
. 5}5:;{;3; ddes.niot make distributions in any other form than as dividends;

1
An application for FIN-REIT status must be filed with the Finnish Tax Authoritjs =
FIN-REIT status must be granted to the Finnish limited liability company

conditions set forth in the FIN-REIT Act (see section §1.02[E][1]).

2] Obtaining Listing

According to the FIN-REIT Act, one condition for tax exemption is the fagq
FIN-REIT"s shares must be listed on a regulated market or have been upon app

admitted to trading on a Multilateral Trading Facility (MTF) in the European

Area. b |
_ FIN-REITor its mutual real estate company subsidiaries have not been
[E) Requirements and Restrictions invo'ved in transactions the purpose of which is deemed to be tax avoidance.

(1] Requirements Set Out by FIN-REIT Act Capital Requirements
In order for the FIN-REIT to obtain a tax exempt FIN-REIT status (i.e., exemption fi
Finnish corporate taxation in accordance with the FIN-REIT Act), the followi
requirements must be fulfilled in accordance with the FIN-REIT Act:

e capital of FIN-REIT must amount to at least EUR 5 million in accordance with

- FIN-REIT does not carry on any other activities than renting of properiy ai [3] Investment Restrictions
certain ancillary activities, such as property administration and ma
and cash management. Property development on own account is pel

- at least 80% of the total assets of the company must compxise, residen
property (as defined in the relevant legislation), shafesvin an apart
housing company (i.e., a residential mutual real estate,.company), or sh
entitling the shareholder to possess residential premises in such other mi
real estate company, which solely carries on holding and controlling of &
estate and the buildings located on the real estate (measured using fi
statements). In general terms, a mutual real estate company is a comp.
shares of which entitle the shareholder to possess (and lease out) the p
owned by the mutual real estate company (see section §1.03[A][1][b}); i

= FIN-REIT does not hold any other assets than property, equipment requi
by its ancillary activities and liquid funds (as defined in the relevant
tion). The company may not, except for shares in mutual real estate comp
nies, hold any shares in subsidiary companies;

— FIN-REIT"s total liabilities may not exceed 80% of the total assets (measure
using (consolidated) financial statements);

REIT is limited to the investments and activities as defined in the legislation
ions §1.02[A][2] and §1.02[E][1] above).

Reporting Requirements

s are subject to the general reporting requirements that apply to public limited
and the reporting requirements in accordance with the REF Act and lh.e
Securities Market Act. Despite the FIN-REIT’s tax exemption, the FIN-REIT is
tofile a tax return. In the tax return, the FIN-REIT must provide information on
it meets the requirements necessary to remain eligible for the tax exemption,

Accounting

accounting rules in accordance with the Finnish Accounting Act apply to
s. Please note that public limited companies the shares of which are subject to

Finland - 6 Finland - 7
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§1.03[A]

§1.03[A] Bruno Lunghi & pp; X
. b ; i ial premises is automatically
= PR al of furnished office or commercia ‘
= AR o TG T, fableNortaxable Subsiiing mehr’\erit'[' at the standard rate of 19.6% (20% as from 1 January 2014) (i.e.,
enc
Taxable income realized by SIICs from tax transparent subsidiaries is exap need to elect for VAT).
Dividends received from qualifying 95% French subsidiaries is also exem;
The CIT exemption for dividends is conditioned on compliance with
dividend distributions regulations.

idential properties is exempt from French VAT (without any possibility
resl

es apply if the properties are held by a subsidiary of the SIIC.

idiari i d under the
Mj SRR heame r incurred by SICs (or by subsidiaries of SIICs) is recovere

The SIIC tax exemption applies to income from directly held properties |g g~
if the properties are not exclusively taxable in the country in which the prop
located according to the applicable tax treaty. Income from foreign properties g
taxable if an election is made to exclude the properties from the SIIC regime,

Wwithholding Taxes

domestic tax rules, dividends paid by a French SIIC to a non-French tax
i

uLio idend wutio subject to French withholding tax at a rate of:
§ oSt s - 91% whenthedividend is received by an individual who is resident in an EU
(fevtand, Norway or Lichtenstein. - _ . _
I%{:'rhv-n the dividend is received by an individual whc_: is resident in a
52.“[.” c;ountry (excluding Iceland, Norway or Lichtenstein) and by a non
\r h company. _ ‘
“T?stazcwhen gle dividend is paid in a non cooperative state or territory.

The second Amended Finance Bill for 2012 introduced an additional 3% contri
on dividend distributions or on sums treated in the same way for tax purposes,
17 August 2012, dividends paid by French and foreign entities subject to CIT
the scope of the 3% surtax. The 3% contribution applies to all types of b
(corporate, individuals located in France or in any foreign jurisdictions incly

European Union). |

SIIC are 3% contribution exempt relating to dividend paid from tax exempt s

between 1 January and 31 December 2013" (i.e., temporary exemption up fg
amount of the distribution requirements).

O to Section 119 ter of French Tax Code, dividends paid by French companies

\Q ":French Parent Company (resident in EU country, Iceland or %\Tﬂrwa}r} a;e
; s tax exempt under certain conditions (i.e., the distributed profits have to be

‘Q ' 1T at standard rate).

Dividends paid by SIIC beyond their legal requirements and dividend disizig

from taxable sector are, in principle, subject to the 3% contributien.

distributions made by a SIIC subsidiary to its parent SIIC company dre exempt g

contribution (i.e., exemption without time and amount limitation )«

SIIC are partly tax exempt, it is therefore doubtful that Ih_e.withhulcling [?,)}E
on also applies to dividends collected from tax results benefiting from the C

under tax treaties, the rate of the withholding tax can be reduced.

i i ivi i h SIICs to French
i i levied when dividends are paid by Frenc
. ¥ - T ch withholding tax is (
” ts (companies or individuals).
There are no specific VAT rules for SIICs. Therefore the standard VAT 1les

applicable. B s

The rental of non-furnished office or commercial premises is not subject to
VAT, except if the rent is assessed on the turnover or on the taxable income rea
the tenant. Nevertheless, the rental of non-furnished office or commercial pi
could be subject to VAT at the standard rate of 19.6% under a special VAT eled!
made with the French tax authorities.

Transfer Duty

g the shares or interest in French _unlisted real estate subsidiaries or
s, the acquisition is subject to registration duties at a rate of 5%.

ill for 2012 provides that the taxable basis on the disposal of sharefs l';n rea:
panies have to be determined based on (i) the fair mgrket value o 'lq;[ 'rv.ea
assets or rights (including shares in real estate companies) less the liabilities

13. Second Amended Finance Bill for 2012 n°2012-958 dated 16 Aug. 2012,
14.  Third Amended Finance Bill for 2012 n°2012-1510 dated 29 Dec. 2012.

France - 12 France — 13
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§1.03[A]

§1.03[A]
Uwe Stoschek & Helge pa

shareholders, Therefore, if the real estate corporation distributes jig DIo
G-REIT, a double tax would occur with respect to the real estate COrporatipp
To provide relief from double taxation, the REITA, under certain conditigp
investors to make use of the privileged dividend taxation (see section §1.03(

te shares and partnership interests are also VAT-exempt. Again, an
. Ora - .
vi?rr?s possible under certain conditions.

withholding Taxes

. . ividend
thholding tax (including solidarity surcharge) is levied on dividen
ithho

ns by the G-REIT.

inning of 2009, the final withholding tax [Ahgellungst-?uer} wils .:::;;;
4 The f_in'al withholding tax only applies to res?dent !I;ﬁ:o]dm
Gemlall_‘!- the G-REIT shares as private assets. Under the final Wlt, -nmmE
L h{:l;lj;nc?ividend distributions), resident individual shareholders” i
4% on :
e consi d.
e considered as pai |
i i te shareholders can claim a

- Act provides that foreign corpora  sha ( ‘ :
fh héﬁmf)?é};rmanpwilhhulding taxes paid, resulting in a withholding tax o
)] :t‘wD- IR 0%

"[“[:I 3 5' i i 'REl .
mpa2" so i .ll' 'dEl'ldS dlstrfbu[ed by lhl’:‘

( lidal’ll Surchal‘g@] on di 1 : y (; ; i

m\.,i.

64  G-REIT service corporations and corporate general pariners are subject tg
taxation. If the Corporation is a resident in Germany, the Corporation g
corporate income tax at 15.8% (including solidarity surcharge) ang tra
approximately 12.5% to 17% of its taxable income. Whether withholdj
15.825% on dividends distriby
general partners to the G-REIT is final or subject to a n
there were a fipal withholding tax double tax occurs, The REITA, ung,
conditions, enables investors to make use of the privi
section §1.03(B] below).

I 65 The G-REIT is not taxed on

: ( sof15%.
exempt entity, the foreign tax | IR . -REIT would (according to most German
| amounts to nil. However, if the foreign taxes are comparable to German ¢q older that holds at least lq%flﬂtllllle i{r:[ternalional affiliation privilege, resulting
| Income tax, the REITA grants relief from double taxation at the leve] of the : tax treaties) normally quallfyHOT e:er the prevailing REITA stipulates that a
II investors under certain conditions (privileged dividend taxation, see section §L.0 ; withholding tax rates. How '
below) '

shareholder is not entitled to receive such a privilege.

Pa.‘['en Su 51- iaI}’ DHEC i.'l'e 1S no app 1Ca lE ue 1o e G R {T S [ax p

)

66 Germany has a VAT s
subsidiaries hold d
VAT-exempt. In return

ystem with a standard rate of 19%. Where the( Wl Other Taxes
irect interest in domestic real estate, the ‘tertal income i

» the G-REIT or its subsidiaries are not eligibleYor input t2
on services received. Under certain conditions it is possible to.éptto VAT in 3]
benefit from input tax relief, An option to VAT is Ppossible previdéd that the real
property is let to an entrepreneur who uses the property both“or his own busin
solely for supplies that do not exclude input tax relief.

i d to other
i e and trade tax. With regar ‘
; xempt from corporate incom : ‘
E Omrzleruiesl:} apply. Real Estate Transfer tax with rates currently ra[;]g:hg
mz%e‘;eand 5% is levied on the direct transfer of real estate proper:jy. osuuc
1 . - - I‘E =
of interests and shares and on certain corporate reorganizations an

67

f the transfer of German real estate property is deemed to be 4 transfer of an

I

business, the transfer is not subject to VAT, A transfer
purchaser may continye the business without notewort
Typically, this will be the case if (he purchaser enters into the tenancy agreen
concluded by the vendor. If a transfer of an entire business does not occur, the tra
of German real estate is still VAT-exempt. The VAT-exemption avoids the doub
burden of VAT and real estate transfer tax. However, an option for VAT is poss
the property is sold to an entrepreneur who acquires the property for his own busil
If the G-REIT or jts subsidiaries intend to Jease out property subject to VAT, the G- L
is eligible for input tax relief on the dcquisition costs, However, if the circumstance

i i ir district. The
l estate situated in their dis
icipalities levy a yearly land tax on rea ituated _ 5
" n'm?;lmjafslessedvfnitiry value to which the municipalities apply their !3;5
E - . u
Eler]s'[‘he land tax charge is relatively low, deductible for income tax purp

typically charged to the tenant.

Penalties Imposed on REIT

i i detailed
s breach the requirements for tax exemption, the RE_]TA [:rmrlgii E;O“ﬂwing
e of penalties. Penalty payments are imposed as a first step.
t¥ Payments may be assessed:

—~ 15
Germany - 14 Germany
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§1.02[C]

§1.01[C] Fabrizio Acerbis & Daniele p;

The SIQ is exempt from corporate income tax (Imposta sul Redditg delle e
IRES), which usually applies at a rate of 27.5%, and regional tax (Imposta )
sulle Attivitd Produttive, IRAP), which usually applies at a rate ranging f
4.82%, on any income derived from rental activities and on income from
in other SI1Qs and in SIINQs. The SIIQ's profits are subject to withholding tax
of 20% when they are distributed to shareholders, and a reduced withholdi

15% applies to the distribution of certain residential rental profits. ¥

RE(;U‘LATGRY ASPECTS
Legal Form of REIT

Corporate Form
i i 13
(‘Societa per Azioni', ‘S.p.A.") which are resident in Italy for tax
rporations

t for the SI1IQ regime. The option is irrevocable.
When the SIIQ regime is applied by a permanent establishment of a foreign s may op

the annual income derived from the rental activity is subject to a 20% substj
lieu of the ordinary corporate income taxation (the substitute tax replaces the

[vestment Restrictions
holding tax levied on dividend distributions to SIIQ shareholders).

i . (i) No shareholder 14
i i nts in the S1IQ must be met: (i) |
e TEQU“E";ree than 51% of the voting rights in the generfal
participate to more than 51% in the ccmeant:;iz
t. For

d (ii) at least 35% of the shares in the SIIQ shallefj)eb helﬁaa:; lf]r;ﬁj S:Jsawhu i

7 [ be owned by s :
SIIQ shares have to . :

T IEHSt' 33:}’ v;:ll;hfm m%re than 2% of the voting rights in the general meeting
)I'Crl' indueluy,

re than 2% of participation in the company’s profits.
mo a’

owing s -
directly or indirectly, m

and no shareholder shall

Upon election for SIIQ status, the basis of the corporation’s rental real estate
and its rental real estate rights is stepped up to fair market value. Any built-in
of loss, is favourably taxed at 20%. The tax can be paid, with interest, over 3
period. The favourable tax treatment only applies if the SIIQ retains the assets
least three years. Alternatively, the company may opt to treat the built-in
losses, as ordinary business income, and the income is taxed accordingly,

Unlike Italian real estate investment funds designed primarily for passive investors, |

newly-introduced SIIQ regime allows active and strategic investors to exercise cont = Regulatory Authorities
over real estate transactions and strategic management decisions. i

o

i ional 15
the supervision of the Bank of Italy and the Italian Nationa

subject to ; i
" oot icn f::r Listed Companies and the Stock Exchange (‘Consob’)

(, Y aw icie imi i oncentra- 16
lﬂl h l ] deﬁ[l the SIIQ‘S investment lellCi S, the limits on risks con
L A e k

The SIIQ regime was introduced by Law No. 296, dated 27 December 2006, an-:l‘*x | — scimitted leverage:

amended by Law No. 244, dated 24 December 2007, and lastly by Law No. 160, vale

20 November 2009, The law applies to SIIQ elections made after 30 June 2pag. islative and Other Regulatory Sources

Certain implementation rules were introduced by the Ministerial Decrée No. 174, dat
7 September 2007 (the ‘Implementing Decree’). The Italian tax/authorities i
preliminary guidance in November 2007, and then more compreheRsive instru
were issued in January 2008. However, some aspects of this iagime are still unclea

17

i overning the SIIQ:
ing are the main legal and tax sources g
. amended by Law No. 244, dated 24

s .
_ Law No. 296, dated 27 December 2006 (a 20 November 2009), introducing

December 2007, and by Law No. 166, date

the SIIQs.

- Ministerial Decree N :
Decree’), defining in particular the basic regulato

rules and certain tax provisions.-
- Regulations issued by Borsa Italiana S.

To date only very few companies have adopted the SIIQ regime. o. 174, dated 7 September 2007 (the ‘Implementing

ry framework, valuation
[C] REIT Market

p.A. (the regulator of the Italian Stock
relating to listing requirements and

I
The SIIQ market is still at a very early stage, and only a couple of corporations have

R mber 2010,
adopted or are in the process of adopting the SIIQ regime. o Exchange]), date&_j 8 N_ove <)
- procedures (for listing in Italian 1ges). oo v 7
" - Head of Tax Office’s Decision, dated 28 NO'VEH]{U:YmE SI,IQ e
i i he option )
- regulations governing the erxerf:lsefcf the op
g approving the relevant application-iorm.

Iy -5
Italy - 4 s
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§1.03[A]
§1.03[A]

Jennife

[8]  Accounting
ived by the REIT from overseas investment is also tax exempt.

A REIT is required to prepare annual audited financial statements in aceorda ed at the REIT level is also exempt from ta upon distribution. to

a_ppm\:red accounting standards. Listed REITs are also required to prepare
fman-:;:aj statement which, like the annual audited financial statements
submitted to the SC within two months after the closing period. ;

me exempt

Determination of Taxable Income
e A {he taxable income of the REIT consists of rental income, interest (other than
vhich is exempt from income tax) and other investment income derived from
. in Malaysia. Rental income from the letting of real property is treated as
income, and expenses incurred wholly and exclusively in the production of
rental income is deductible against business income. Business deductions
de management fees, interest land taxes, and the REIT manager’s remunera-

id to the trustee do not qualify for tax deduction. Any business expenses
< of business income cannot be carried forward, and they cannot be offset

[A] Taxation of the REIT
[1] Corporate Income Tax
{a] Tax Accounting

The Inland Revenue Board of Malaysia (MIRB) has issued three new Public Ry er sources of income.

relation to REIT in October and November 2012 to replace the Guidelines on

i N i t d as a tax deduction as these
Investment Trusts or Property Trust Funds (REITs/PTF) dated 29 June 2005 o Tyt D O e nte R s e

are regarded as pre-commencement expenses. However, as an incentive, the
Fax {Deduction for Establishment Expenditure of Real Estate Investment Trust
(NENS

- Public Ruling No.7/2012 “Taxation of Unit Holders of Real Estate Inyes
Trusts / Property Trust Funds’.
- Public Ruling No.8/2012 ‘Real Estate Investment Trusts / Property
Funds - An Overview'.

- Public Ruling No.9/2012 ‘Taxation of Real Estate Investment T
erty Trust Funds'.

- Trust Fund) Rules 2006 provide that the legal, valuation and consultancy
‘ red for the purpose of establishing a REIT which is subsequently approved by
| be allowed as a tax deduction when the business of the REIT commences.
obtaining financing (other than interest), including legal costs and stamp duty

transactions, are also generally not deductible. Specific tax deductions are
or financing costs incurred in relation to the issuance of certain Islamic
/bonds up to YA 2010. This incentive has been extended for another five

ntil YA 2015.

the accounting depreciation of land and buildings does not qualify for a tax
on. Moreover, tax depreciation is not available for residential and commercial
Where a building can be classified as an industrial building (e.g., factory,
e, certain hotel buildings, etc.), and it is used for business, or is leased to a
who uses the premises as an industrial building, a capital allowance known as
strial Building Allowance can be claimed against the business or rental income
building owner. Generally, the initial allowance is 10%, and the annual
jance is 3% of the building cost. Buildings constructed under an agreement with
ament on a build-lease-transfer basis (approved by the minister of finance),
er, qualify for an annual allowance of 6%. In addition, the following types of
qualify for annual allowances of 10% per annum:

sts /.

The REI-T'S 1nculme.is not be taxed at REIT level provided that at least 90% of}
taxable mcon}e is distributed to its investors. If the REIT distributes less thar ]
total taxable income, the REIT is subject to corporate income tax on its.\otal .

income. The regular corporate income tax rate is currently at 25%, [as a
assessment 2013).

_Sm-::e BE]TS are considered to be unit trusts, certain incomie i ‘exempt from
including interest or discount from the following investments: E

(a) securities or bonds issued or guaranteed by the Government;

(b) debentures or Islamic securities, other than convertible loan
proved by the Securities Commission;

(c) Bon Simpanan Malaysia issued by Bank Negara Malaysia;

(d) Interest income from Islamic securities originating in Malaysia, other
convgrtible loan stock issued in a foreign currency and approved by
Securities Commission and Labuan Financial Services Authority; and

i (a) Buildi ivi ion f loyees by a person engaged
(e) bonds issued by Pengurusan Danaharta Nasional Berhad. 3) Buildings used as living accommodation for employ yap gag

; in a manufacturing business, hotel or tourism business or approved service
Interest paid or credited by any bank or financial institution licensed under the Ba project.
and Financial Institutions Act 1989 or the Islamic Banking Act 1983 is tax e

Malaysia - 12 Malaysia - 13
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§1.03[A
[A] David Sandison & Teg y
. §1.03[A]

e e oo (s o

A : e is not dividend income (e.g., i v

:I;:trizll:olge(rlszlloafns, trust distribution), the REIT can appl; fgr,t;(::;s‘

—— orob etfhe ITA for qualifying foreign-sourced income that :: :

1 clnlre 31 March 2015. The section 13(12) exemption is s

T ‘ . W f:lca‘n impose conditions on that approval. Any forei :
g taxes paid on foreign income are not credited against other REIT taxr::g:;

+ment in Singapore or, where he does carry on operations in Singapore through
ent establishment, the funds used to acquire the Units are not obtained from

ation.
ing Unitholders and Qualifying Foreign Non-Individual Unitholders are re- 66
1o disclose their tax status on a prescribed form provided by the Trustee.

Other Taxes

2] Value Added Tax

or transfer of immovable property located in Singapore is usually subject o 67
sapore stamp duty. This stamp duty is generally referred to as Buyer’s Stamp

sp’) because the buyer is liable to pay the stamp duty unless otherwise agreed

the buyer and the seller. In addition to BSD, Additional Buyer’s Stamp Duty

) and geller’s Stamp Duty (introduced as measures to cool the Singapore

market) may also apply.

imposed in additien to the BSD that a buyer of residential property has to pay.

supplies for GST purposes f . . to direct (pyichases of Singapore residential property and is payable by

to register for GS1E arEd lhusr ?,2 SPEQEI purpose V?hlcles or sub-trusts may net buyers. ABSD for entities (i.e. non-individuals) is imposed at 10% (for

Py IJJJE‘SE o, w_ﬁnt: able to Clallfl input tax on their business ' entracts, Agrocinents, or Documents of Transfer dated between 8 December 2011 to

b ill be able to claim GST incurred on business ¢ 72513) or 15% (for Contracts, Agreements, or Documents of Transfer dated
ruary 2006 and 31 March 2015. This is subject o m aite: 12 January 2013).

61 A i i

REE[{_I;III':‘aza:n IJE reglséered for GST (Singapore VAT) in Singapore. Once regj
o charge GST (at the prevailing rate of 7% : o
derived from its pro i , " et oty
perty holding, property managem s

termed as Output GST, which the R R

; EIT has to collect and remit t

oth !

Input GST. Input GST refers to GST incurred by a REIT on its :xIpR:as-

man g ment atutor Y ﬂud“ ro [l? tenance &
age fEES, st al‘ld tax fees, p pE main
ce exp

62 H imari ive di
owever, REITs that primarily derive dividends or distributions which are

a property and may apply to the transfer of residential 69
lindustrial property located in Singapore. SSD is imposed at 5% to 15% (depending
how long the seller has held the property for) for iransfers of Singapore industrial
, which were acquired by the seller on or after 12 January 2013 and sold/
sed within 3 years. For transfers of Singapore residential property, SSD of
ween 0.67% to 16% (depending on when the seller acquired the property and how

the seller held it for) generally applies if a property is held by the seller for 4 years
It is important to ensure that the seller has paid any applicable S3D. This is
if the seller is liable but did not pay the SSD, the Agreement between buyer
seller for the purchase of the property would not be considered as duly stamped
e Agreement cannot not be admitted as evidence in court in the event of
tes) even if buyer paid the BSD and applicable ABSD.

payable by the seller of

[3]  Withholding Taxes

63 2 : ; o
'D:?u ;;?:géd:;:g ISlpplnas to distributions to individuals or Qualifying Unithoidars.
e Manager of a REIT have to deduct tax on distributi + o the’
: 1 | istributions out of the
Twaﬁgrgzin%)m; {?{Sj defined in section §1.03[A][1][b] above) to any wuzrﬁnt?t;
e Unitholders are Qualifying Foreign Non-Indivi ; I
and Manager must deduct Sin, i : et 0 il
apore inc istributi
s gap ome tax at a rate of 10 % on distributio;

64 A ‘Qualifying Unitholder' is a Unitholder who is a:
ant to a concession, a REIT is exempt from all stamp duty arising on any contract, 70
| January 2006 and 11 January 2013 (both

ment or sale of Singapore immovable

i Sbgldgap?re-mcurporgted company which is tax resident in Singapore;
y of persons reg}slered or constituted in Singapore (e.g., a town ¢
f;:;itﬁ board, registered charity, registered cooperative society,

_ e on, management corp?ratinn. club or trade association); or
ap; wr.:s.;a?ore branch of a foreign company which has presented a
T fmmrgllil :E-;FAS granting a waiver from withholding tax on distr

ent or instrument executed between
inclusive) relating to the conveyance, assign
to a REIT. A REIT is only exempt from BSD arising from any contract,

went or instrument executed between 12 January 2013 and 31 March 2015 (both
inclusive) relating to the conveyance, assignment or sale of Singapore immovable
to a REIT. A REIT is eligible for these exemptions if it:

i hQUu;ashfymg Foreign I\fon—lndwldual Unitholder’ is a person, other than an indi
not a tax resident in Singapore, and either does not have a per

Singapore - 16
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§1.03[B] Jin-Young Lee, Taejin Park & Jaay

Article 5 of Agricultural and Fishery Tax Act (AFTA) stipulates that Agri

Fishery Tax is assessed at 20% on the exempt portion of taxes, i
Registration tax. ' 58

[e] Real Estate Holding Tax (Local Taxes and Surcharges)

Local Taxes paid by REIT are composed of Property Tax on buildings and
Education Tax, Regional Resource and Facility Tax. Property Tax on buildin

atarateof 0.3% (including the Education surtax) of 70% of statutory sta::;np_ i
of 1 June of each year. Property Tax on land is levied at a rate of 0.24% (i .
Education surtax) of 70% of statutory standard price as of 1 June of each y::; :
or an entity that is subject to Property Tax on land and buildings may be hab
the additional Property Tax at a rate of 0.14% of Statutory standard price I
of n?ach year based on the regulation of a local government. A person who h
facilities such as fire safety facilities is liable to pay the Regional Resource

tax at a rate ranging from 0.04% to 0.12% for 70% of stat
building. statutory standard prj

[5] Penalties Imposed on REIT

'_I‘crts anc_l negligence in operating and maintaining REITS" asset and shares will re
in penalties, including imprisonment and fines up to KRW 100 million. -

[B] Taxation of the Investor

(1] Private Investors

[a] Taxation of Current Income (i.e., All Income Derived from \REFT in Hold
Phase) 3

Dividend income received by a resident from a REIT is subjecive withholding
Fate of 15.4%. Withholding tax is a final tax if the resident individual’s
interest an_d dividend income does not exceed KRW 20 million. If the indi
faggre_gale interest and dividend income is more than KRW 20 million
individuals are obliged to file a tax return. In this case, income tax is 1&\1':18(’

ordinary income tax rate which ranges from 6.6% to 41.8% (including resident
depending on the tax base.

Dividends paid by a REIT to non-resident individual shareholders are subject't

wilhh‘olding tax at a rate of 22% at maximum. In case that a double tax treaty a
the withholding tax rate will be reduced.

South Korea - 12

corea §1.03[B]

Taxation of Capital Gains (from Disposal of REIT Shares)

. resident individual shareholder disposes of REIT shares that are listed on the
stgck Exchange, or shares that are registered with Korean Securities Dealers

4 Quotations (KOSDAQ), the capital gains are exempted from income tax if
dividual is a minority shareholder. A minority shareholder owns less than 2% of
chares that are listed on the Korean Stock Exchange, or less than 4% of REIT
ﬂiai are registered with KOSDAQ. Shares owned by related parties are included

“he calculation of the shareholder's ownership interest.

- ividual shareholder including related parties to him holds more than 2% in
Jres that are listed on the Korean Stock Exchange, or more than 4% in REIT
that are registered with KOSDAQ, capital gains are subject to income tax at a rate
(33% if the shares are sold within one year from the acquisition date).

gains arising from the disposal of REIT shares by non-resident individual
Iders are subiect to Korean withholding tax. Withholding tax is levied at the
f 229% esnthe capital gain, or 11% on the gross proceeds. In the case of
isted REIT Shares, an individual income tax return will be required, and then the
biifden will be 6.6% to 41.8%, depending on the tax base. Withholding taxes
» crediced against the capital gains tax.

disposal of the REIT shares by non-resident individual is not subject to capital
tax, and no tax is withheld if the respective REIT is listed on the Korean Stock
ange or registered with KOSDAQ and the non-resident individual shareholder
uding related parties to him) holds or has held less than 25% of the REIT shares at
e during the year of disposal, and the preceding five calendar years.

[2]  Institutional Investors

‘)]  Taxation of Current Income (i.e., All Income Derived from REIT in Holding

R

Phase)

d Income received from REIT shares by a resident corporation is included in the
ble income, and thus will be subject to CIT. Currently, the basic Korean corporate
fate is 11% (including Resident Surtax) on the first KRW 200 million of taxable
, 22% (including Resident Surtax) on the taxable income ranges from KRW 200
to KRW 20 billion, and 24.2% (including Resident Surtax) on the excess taxable

dend income received by a foreign company that pursues its activities through a
an permanent establishment is taxable atithe same rates that apply to resident
ean corporations. Foreign companies that do not have a permanent establishment
subject to withholding tax at a rate of 22%. If a tax treaty applies, the withholding

l&1ate can be reduced.

South Korea - 13
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§1.03[A]

Rosalj Kingdom §1.03[A]

group company to the parent company for use as a head office, and the --
subsequently let to a third party, there is a deemed disposal at market Valuep :
chargeable at the higher rate of corporation tax (currently 24%, reducing t;- y

“hoose to ‘opt to tax’ (charge VAT on rents) when leasing a commercial property,
pecover VAT on its letting expenses. Where a REIT subsidiary buys residential
y to let, it cannot charge VAT to its tenants, and therefore only part of the VAT

There is no exemption from tax on the disposal of shares in a subsidiary, joing St can be recovered from HMRC.

or tl'mils _fn a unit trust. As an investment group the REIT cannot benefit frnm -
substantial shareholder exemption on disposal of any subsidiaries, T 3] Withholding Taxes

s can pay a gross PID to a shareholder who is a UK company, UK charity, UK
on fund or a UK government body if that party gives the REIT a notice that it can
said gross and the REIT has reasonable grounds for believing this. For all other
ors such as an individual or partnership (wherever resident) or a non-UK tax
ident corporate investor, withholding tax, currently 20%), is withheld. The same
for withholding apply to deductions from annual interest, but with one key
tion: it is not possible for a non-UK tax resident investor to apply to receive the
gross. Instead, non-UK tax resident investors have to apply to the Centre for
o Residents (a departinent of HMRC), to make a claim for a refund under the
dend article of {lieyelevant treaty. Taxpayers are provided with vouchers showing
make up of theldistribution, together with any withholding tax deducted. Such
withholding t4xes have to be accounted for on a quarterly basis by the REIT.

{c] Taxation of Income from Taxable/Non-taxable Subsidiaries
:

In the UK REIT regime, companies may have property rental business i
rst-n‘t] which is not taxable and residual income (e.g., interest) which illcomg
dividend of taxable income paid by a UK tax resident subsidiary to the R]?.l'r
trea_ted‘ as an ordinary UK dividend which is not subject to withholding t Simi
a distribution of property rental income from a non-UK tax resid:EI ::h i
treated as an ordinary dividend from a UK company, and is not subject to _S :
tax for UK tax purposes (although the local tax authorities could levy withh‘z;

Following the revision of the UK rules on the taxation of dividends, a dividend f

nun_-residenl subsidiary may not be subject to tax. (Note that there are com
avoidance rules which will need to be considered). :

S]mﬂéfr provisions apply to non-UK joint ventures investing in UK property where the a1 1 “Tother T
REIT is entitled to 40% or more of the income available for distribution here the s er Taxes
's are only exempt from direct tax on rental income and certain types of gain. They
main subject to UK Stamp Duty Land Tax at generally 4% on acquisitions of
mmercial property with a UK situs. FA 2011 introduced rules for purchases of
sidential property where the stamp duty is based on the average property value and
may result in a rate of SDLT applying (between 1%-7%, or 15%. The 15% rate
es to residential property with a market value exceeding GBP 2 million where the
er is not an individual. However there are exemptions for property investors and
velopers, but the law is set out in FB 2013 which has not yet been enacted.

[d] Taxation of Foreign Income

Im:oml_?, other than from UK rental profits of the non-UK tax resident subsidiaries, sy
b_e SPF}‘!ECI to tax with relief for withholding taxes and underlying tax if the RE'T
s:_gm_flcam interest in the investment. The UK legislation in respect of fDl'l:.ig‘lh 0
nies isa complex area and is currently being substantially rewritten. A 2istiib

such income by a REIT is treated as an ordinary dividend by that nﬁa" and iér -

subject to withholding tax.
Following FA 2014 (Summer 2014), stamp duty will not be charged on transfer of AIM

ted shares.

le] Taxation of Income from other REITSs
taxes also apply to a REIT, including VAT, business rates (local tax), landfill tax,

If, following FA 2013, a REIT invests in another REIT then the PID distribution re i eccial security and employee taxes.

by the investing REIT has to be disclosed in a separate pot and distributed in residual
income full to the investing REIT. Distributions of residual income may not have ¢ (5] Penalties Imposed on a REIT
distributed, but this is subject to consultation. |

e are various penalties that can be levied on a,REIT. Some can result in financial

[2] Value Added Tax ties and others can lead to disapplication, or even termination of the REIT regime.

e ARSI B ‘ Where a REIT becomes ‘close’ through the actions of others (e.g., as the result of a bid
pecia provisions; a REIT has to comply with general legislatiof Where the public owns less than 35%), and is unable to rectify the position before the

case law and practice as it relates to VAT and property. For example, a REIT subsi

United Kingdom - 16 United Kingdom - 17
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Appendiv A Tax Tredty Tssies Related 1o REITS Appendix A: Tax Treaty Issues Related to REITS

Distribution of Capital Gains

L jue primarily from immovable property, are required to distribute most of their
[ . _ fits, it is unlikely that there would be significant residual profits to which the capital
q rking Pangjr gelnerfaliy agreed that it would be appropriate to provide . ax would apply (as compared to other companies)
same treatment for distributions from capital gains and distributions from : gall" .

income derived by the REIT. For that reason, the above proposal treats detIihuu'q 1. It was also noted that allowing source taxation of such gains could. result ina 53
5 0] f

Jouble exemption if the State of source did not exercise this taxing right and the State

49

50

51

52

both types of income in the same way. The same conclusion has generall

reached with respect to all other types of income that could be derived by a RE[TY ;
noted, however, that in the case of distributions of capital gains, some countrj 8
different threshold to differentiate between a large investor that is subject loﬁSu
counFry tax without limitation under the Convention and a small investor en(i:lo C
taxation at the rate applicable to portfolio dividend; these countries ma 'Ed
preserve that distinction in their bilateral treaties. e

Treatment of Capital Gains on Interests in a REIT

37. The Working Party examined the possible application of paragraph 4 of Article 13

to gains realized on the alienation of an interest in a REIT. Given that the purpose of 3

ofresidence of the investor was an exemption country (that problem, which is inherent

_ tﬂ Pa;agraph 4 of Article 13, is described in paragraph 28.9 of the Commentary on that
prticle).
2. The Working Party concluded that the Commentary on Article 13, which already 54

discusses possible exceptions to paragraph 4, should be supplemented to address a
ssible additional exception for gains on small interests in a REIT. It therefore
proposes the inclusion of the following new paragraphs in that Commentary.

Renumber Paragraph 28.9 of the Commentary on Article 13 as Paragraph 28.12

and add the Following New Paragraphs 28.9 to 28.11

REIT is pri i i o :
para gra]i:hl r::::llljé ieh;t: "\:r]hn; ?;ibaifriip::gi_lt_h:r;:i'ilr:la‘::; [[‘f; tt];eeapphciﬁun of that 28.9 Finally, a furthej possible exception relates to shares and similar interests in a Real 55
dré:set up in-a fion-carporate form; the:same result would follov fro ca§eh° REITs that state Investméiy Trust (see paragraphs 67.1 t0 67.7 of the Commentary on Article 10
1 of Article 13, which could apply to some REITS set up as contra inel" er paragraph for baEkgl?cund information on REITs). Whilst lt_ would not seem appmpriate to make
or the modified version of paragraph 4 that appe:rq in arc o ;“Taﬁgemems,- an excefifign to paragraph 4 in the case of the alienation of a large investor’s interests
Commentary on Article 13). : paragraph 28.5 of the in 2 PEFE, which could be considered to be the alienation of a substitute for a direct

o {rivesvnent in immovable property, an exception to paragraph 4 for the alienation of a
38. L:}ll}slfll was agreed that applying paragraph 4 to allow the source taxation of gains sinall investor’s interest in a REIT may be considered to be appropriate.
resultin i i i Vo 3 ;
aDpropr‘?at:?if::reeritli?:'.:gnwzieae:\lc;rrgeess::iw;?:rnSv;::t:eeimm”i : REIZLT 'ivould us 78.10 As discussed in paragraph 67.3 of the Com_mentary on Article 10, it may 10 be 56
appropriate result for gains realized by small investors in a RE[Ta would also be an appropriate to consider a small investor’s interest in a REIT as a security rather than as

. an indirect holding in immovable property. In this regard, in practice it would be very
39: For some members of the Working Party, paragraph 4 was intended to apply\to any difficult to administer the application of source taxation of gains on small interests in
,_gﬂ“‘l on the alienation of shares in a company that derives its value prifiarily from a widely held REIT. Moreover, since REITs, unlike other entities deriving their value
immovable property and there would be no reason to distinguish betwzen.a REIT and primarily from immovable property, are required to distribute most of their profits, it is
ﬂ_PUbliCiY held company with respect to the application of that paragraph, especially unlikely that there would be significant residual profits to which the capital gain tax
since a REIT is not taxed on its income. These members considered that a,s long as a would apply (as compared to other companies). States that share this view may agre®
treaty does not provide an exception for the alienation of shares of companies listed on bilaterally to add, before the phrase may be taxed in that other State’, words such as
a stock exchange (as suggested in paragraph 28.7 of the Commentary on Article 13) ‘except shares held by a person who holds, directly or indirectly, interests representing
there should not be a special exception for interests in a REIT. ' less than 10 per cent of all the interests in a company if that company is a REIT". (If
40. Oth ; . paragraph 4 is amended along the lines of paragraph 28.5 above to cover interests
invest 0:.3; il:li- T:zfr; (;rpfgﬁ[- ‘::zrllfllc[]lgbept&m,. however, dfsagreed_ For them, a small similar to shares, these words should be amended accordingly.)
ARIRSBEa reated as a security rather than as an indirect
!mldmg Il’l' immovable property. They considered that this treatment of the small 28.11 Some States, however, consider that paragraph 4 was intended to apply 11 toany 57
“WESN?T'S interest in a REIT as a security was consistent with this report’s conclusion gain on the alienation of shares in a company that derives its value primarily from
rggafdmg the appropriate treatment of such interest for purposes of the taxation of immovable property and that there would be no reason to distinguish between a REIT
distributions. These members also indicated that, in practice, it would be very difficult and a publicly held company with respect to the application of that paragraph,
to administer the application of source taxation of gains on small interests in a widely especially since a REIT is not taxed on its income. These States consider that as long as
held REIT. Some of them added that since REITs, unlike other entities deriving their there is no exception for the alienation of shares in companies quoted on a stock
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