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Requirements as to Residency

3.04

Compliance with Examination and Course Requirements

3.05

3.06

3.07

Compliance with Required Period of Employment as Trainee S
3.08

solicitor.” Subject to certain exceptions®, no person may be
a5 a solicitor by the local qualifications route unless he has duly
4 two years period of employment as a trainee solicitor under
> trainee solicitor contracts.” If the period of two years is not a
riod of two years, it is nevertheless an effective employment
e solicitor if the trainee solicitor has been employed under one
trainee solicitor contracts equal in total to two years during the
or such further period as the Council may allow, immediately
s his application for admission as a solicitor."”

The first requirement is that the court may not admit a person yy
received from the Law Society a certificate to the effect thag y
is satisfied that the person— '

(a) has resided in Hong Kong for at least three months jmg
before his admission;
(b) intends to reside in Hong Kong for at least three months jm
after his admission;*
(¢) has been ordinarily resident in Hong Kong for at least sy
or
(d) has been present in Hong Kong for at least 180 days of
least seven years.'

ay Employ Trainee Solicitors and Restrictions upon the
Solicitors

the special written leave of the Law Society, only solicitors
been in continuous practice as solicitors in Hong Kong for
d of five years or more may employ a trainee solicitor or act as
cipal" and no solicitor is permitted to employ or act as principal
than two trainee solicitors at the same time."> Further, unless
ol written leave is given by the Law Society, the principal must be
ng on his own account or in partnership."

The second requirement is that the applicant has complied
requirements prescribed by the Council with respect to the ps
examinations and the completion of courses.’ ]

These requirements are laid down in the Trainee Solicit
person may only enter into a trainee solicitor contract if he: is also provision for ‘in-house’ solicitors employing trainees
securing special leave to do so. Also, solicitors who have
imitted via the Overseas Lawyers Qualification Examination
granted conditional special leave to employ a trainee solicitor."
- solicitors and qualified persons™ working in certain Government
ments'® may act as principals to trainee solicitors.'” The object
arrangement is to enable trainees to gather experience in the

require and set or approve; or these bodies so as to gain an understanding of the manner in
(b) has been granted total exemption by the Law Society they function which will be beneficial to trainees when they

requirements in paragraph (a).* pmmence practice.'

(a) has passed or received a certificate of completion or a cer
satisfactory completion as the case may be in:
(i) the Postgraduate Certificate in Laws and
examination or course as the Law Society may requi

or approve: or
(ii) such other examination or course as the Law ,b;

At present no other examination in addition ta'the Postgradua

. 2 ¢ a). Legal Practiti Ordi ;
in Laws has been required by the Law Scdiety. I - Ftoctitioncrs Ordivance

A and 20, Trainee Solicitors Rules.

[rainee Solicitors Rules.

rainee Solicitors Rules.

1), Legal Practitioners Ordinance.

[2), Legal Practitioners Ordinance.

3). Legal Practitioners Ordinance.

4A). Legal Practitioners Ordinance. The conditions are set out in Law
ar No. 115 of 2004.

The third requirement is that the applicant has complied
obligation prescribed by the Law Society with respect to

+=

S

son” means a person qualified to be a solicitor: s 2(1). Legal Practitioners

Section 4(3), Legal Practitioners Ordinance provides that, where sucha X
admitted on the basis of an intention to reside in Hong Kong for at least
immediately after his admission but fails to reside in Hong Kong for t
court may, on the application of the Society. order that the person’s name &
from or struck off the roll of solicitors.

Section 4(1A), Legal Practitioners Ordinance.
Section 4(1)(a). Legal Practitioners Ordinance.
Rule 7. Trainee Solicitors Rules.

the Department of Justice, the egal Advisory and Conveyancing Office
Department, the Land Registry, the Companies Registry, the Legal Aid
L. the Official Receiver’s Office, the Intellectual Property Department and
and Futures Commission: s 20(5), Legal Practitioners Ordinance.

3). Legal Practitioners Ordinance.

Society Circular No 322 of 2009 which identifies the participating
and the duration of secondments. It also provides details of the
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% Practice and the Solicitor s Management of His Office

Local and foreign law firms may practise this way:
iis that the partners agree in writing to form a limited
in.$ They are partnerships, not separate legal entities,
go\remed by the laws relating to partnerships, save to
inconsistency with the new statutory provisions.”

Solicitors May Form a Service Company to Carry Out Adminie is
Functions

4.02  Solicitors may, however, form a service company to carry o
administrative functions concerned with the running of o
These functions include the provision of professi
professional staff, the hiring of premises, the purchasing
office equipment, and general maintenance.” Such se
should be incorporated in Hong Kong so as to be
the provisions of the Companies Ordinance. The advant;
arrangement lies in the greater administrative simplicity
and purchasing equipment through a corporate structure,

will come into effect on a date to be Gazetted.

-m is constituted as a limited liability partnership a partner is
mson of being a partner, jointly or severally liable for any
hligation (whether founded on tort, contract or otherwise)
m the provision of professional services by the partnership
UMLTED LIABICITY. RARTINERSHIES ﬁabﬂlty partnership as a result of a default of (a) another
Introduction | (] employee, agent or representative of the partnership."

ility applies only if at the time of the default — (a)
o was a limited liability partnership; (b) the client knew
ably to have known that the partnership was a limited
ip: (c) the partnership had complied with section 7AD
rement for top-up insurance); and (d) the partnership had
h section 7AE(2) which requires the partnership to inform
he identity of at least one supervising partner for the matter
 of which the default occurred.

protected from liability by section 7AC(1) — (a) the partner
ely. a proper party to any proceedings brought against the
for the purpose of recovering damages or claiming other
ect of the liability; and (b) the proceedings may, if they could
his section be brought against the partnership, continue to be

4.03  Before 2012, solicitors in Hong Kong were only permitteg
through partnerships with unlimited liability; this me
partner was at fault and was successfully sued for da
execution of judgment against that partner, the assets o
of all other partners would be at risk.® Solicitors were
cautious about whom they would take on as partners and cg
Hong Kong had many sole practitioners and small firms.

4.04  Limited liability partnerships (LLPs) are partnerships
will only be liable for his own negligence and not the n
partners; this could be adverse to the interests of clients
insurance cover is ensured to compensate the firm’s |
potential negligence in handling client matters. Before 201
was that solicitors had insurance cover up to $10-auiliion
options to ‘top-up’); but this sum would need-to be in
were introduced into Hong Kong.

p Insurance

Amending Legislation’

4.05 In July 2012, new provisions were added to the Legal Pi
Ordinance via the Legal Practitioners (Amendment
(Ordinance No 22 of 2012) to permit solicitor firms to p

s form a limited liability partnership every such firm must
e, in addition to the present indemnity requirement of $10
olicy of insurance indemnifying the partnership for not less
llion in respect of any one claim."

4 Principle 2.07, Solicitors” Guide. Directors and sharcholders must be's

other professionals as required by Law Society Circulars Nos 389 of 18

2000 and 337 of 2006. 3
5  Commentary 1 of Principle 2.07, Solicitors® Guide. Commentary 2 of Pt
requires that a service company must not be used to evade the req
Solicitors® Practice Rules; for example, to share profits with unguali
Seess 11, 12 and 14, Partnership Ordinance (Cap 38). R
There is a valuable article on the legislation and on the experience of LEE
Jjurisdictions by Meggit G, ‘Limited liability partnerships in Hong Kong:
and conundrums” at: http://ssrn.com/abstract=2290112.

. (b), Legal Practitioners Ordinance.

(1), (2), Legal Practitioners Ordinance.

), (b) Legal Practitioners’Ordinance. This applies irrespective of
ity is in the form of indemnification, contribution or otherwise:
gal Practitioners Ordinance)

a), (b), Legal Practitioners Ordinance.

. Legal Practitioners Ordinance (there is more detail to be found in
wvidence of compliance must be provided to the Law Society within
mencement of the firm: r 5(1B), Solicitors Practice Rules.

~ &
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soap Lk nt of His Office
The Professional Conduct of Lan vyers in Hong Kong: Desk g gice and the Solicitor's Management of
suspicious transactions and risk areas and the
transactions. Solicitors should be alert to:

(i)  unusual settlement requests such as for settlem,
(ii) unusual instructions such as from foreign cfj
serviced by firms in their local Jurisdiction;
(iii) large sums of cash to be invested or retained ip a_" -
simply retained for transmission to a third party:
(iv) secretive clients who are reluctant to disclose their i
(v) instructions from clients in suspect countries wh
drugs is known to be prevalent; '
(vi) suspect clients who are suspected to be triads or gn
traffickers: 1
(vii) Clients or counter-parties from non-compliant
(viii) The use of powers of attorney or trusts where
authorised to deal with assets on behalf of the
particularly where there is no discernible
relationships to exist,

the client is not present and where instructions

d satisfy themselves with the identity of the client
r(s) of a client which is not a nan_ual person at :_he

i e when establishing lawyer/client l'eiat].ol:jsh]]?;
] jﬁ.i;ausacticms). This may be done by obtaining (i)
cation documents, proof of addrelss and par.ticulars
iness, and (ii) a corporate entity’s incorporation and
S certi}icates, identification documr:‘nts for dll‘ElE:tOI'S,
resolutions and details of beneficial ownership or

or urgent circumstances where this is not reasonably
{seriﬁcation procedure should be mafde as soon as
the preliminary identification. Veriﬁca_tmn‘ refers to the
: ‘ citor needs to obtain to confirm that his clu_anls are who
- - they are. Client verification is onJy_ rf_:quu_'ed whf_:n a
“ for a client (new or existing) or giving mstructwns?
oh client, in any of the following circumstances, namely:

Update of the International Standards in 2012 ons (e.g. buying and selling of real estate, business,

4.99  On23April2012, the Law Society issued Circular | 2-307(SD)

. : . ' fisthation, structure, | 1e-organisation, operation of
Standards on Combating Money Laundering and Financing :
& Proliferation in February 2012 (the ‘2012 Recomme
Law Society pointed out that Recommendations 1012, 15,
21 of the 2012 Recommendations apply to lawyers, notari s
independent legal professionals in the following situations:
a)  buying and selling of real estate;
b)  managing of client money, securities or other assets:
¢)  management of bank, savings or securities aceanmits;
d)  organisation of contributions for the -cieation, oper
management of companies;
€)  creation, operation or management 9Fitel persons or arrang
and buying and selling of business elitities, 2

 transactions involving custody of funds as stakeholder or
or transfer of funds through their bank accounts.

: nce must be undertaken when dealing with ﬁnantfial
including the buying and selling of real estate: managing
securities and other assets; the management f‘f bank
and securities; the formation, structure, reorg_amf;anon and
of companies and other entities; dealil?g with insolvency
tax advice: and other transactions involving the custody of
nds or the transfer of clients’ funds through their bank accounts,

-

o e E M ing steps of due diligence should be undertaken: the lawyers

obtain information on the nature and intended purpose of the
tion; obtain information on the business relationship t_:erween _thc
nd other interested parties to the transaction: obtain mform-am::n
> source of funding; and where appropriate, check the new client’s
against the published list of terrorist suspects.

timing required for conducting client due di]‘igencfe is simi]au_‘ to

ired for client identification and verification (i.e. at the time
instruction). However, in exceptional or urgent circumstances
this is not practicable, it would be permissible to have the due

4.100  Only the most important matters will be mentioned briefly here:

Client Identification

4.101  Solicitors must take reasonable measures to identify their clie
verify their identities by using reliable and independent sources.

112 The discussion below incorporates material from the International Bar Asso¢
(IBA) Anti-Money Laundering Forum summary of the position in
(updated on 13 July 2012) as well as summarising elements of Practice Diret
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The Prafessional Conduct of Lawyers in Hong Kong: Desk Edj ion and the Obtaining of Business
(1L

newspapers. It had also been reported that the solicitor we, ny given action. However, the need for rigidity. albeit
his clients his girlfriend’s services as a marriage counsefls ' i Janced against the danger of excessive rigidity. The
free condoms. The gravamen of the complaint was the gf  uired depended to a considerable degree on the
the solicitor’s attempts to promote himself. The solicitor k. ent in question, the field it was designed to cover
have breached paragraph 6(h) (and 6(1)) of the Promotig, status of those to whom it was addressed. In the case
Solicitors Disciplinary Tribunal. On appeal the Court of ofessionals such as solicitors in both their private
the finding. By themselves the advertisements on buses “wiﬁe& this balance was particularly acute. Principle
Transit Railway might not have been objectionable either ag 2 - or imcertain that no clear guidance was afforded
or frequency, but they assisted in providing the context .:_ ing what might amount to professional misconduct
allegation of breach had been made. The solicitor’s constan conduct. The solicitor’s behaviour was unbecoming,
to the public through the press and mass media justified th

pletely inappropriate given his position as an officer
reached by the Tribunal and the appeal was accordingly d finding of the Tribunal should be upheld.

A further instance of conduct unbefitting (which might alsg|
considered as ‘offensive’ advertising) was the subject of
proceedings in Re A Solicitor (Paul Tse No 1) [2006] 2 HKC
The solicitor had demonstrated in Central wearing only"
trunks and holding a banner covering his lower parts which
Rights Are Inborn: Mine Too'. He was also charged
a circular in his name which was distributed to members
profession advertising the protest and containing dispa
about the Law Society as well as an invitation for membe
disciplinary hearing against him which was to be held on t
notwithstanding a previous ruling by the Solicitors Discipli
that the hearing was to be heard in camera. He was fo
committed conduct unbefitting a solicitor by the Solicitors
Tribunal and appealed to the Court of Appeal. The Court hel
officer of the court, a solicitor was expected to abide by
by the Tribunal. If there was dissatisfaction with a ruling
was somehow deficient, appropriate representations could b
authorities. Rulings could not, however, be flouted. This
in respect of the second complaint. Although there was n
a solicitor was entitled to exercise his right to friiedem
guaranteed by the Basic Law. that right was not wdrestricted.
clearly had a right to demonstrate in public ana send
fellow lawyers, but the prohibition upon conduct unbefitti
could not be said to constitute an unjustifiable limitation on
expression. Lawyers enjoyed public respect and occupied a ¢
in the administration of justice. In the case of professional
apart from the solicitor’s own reputation, the reputation
profession was also affected. Public confidence in both the
the profession were prejudiced by such conduct. The same
be true in situations involving serious misconduct of a sol
private affairs. It was difficult to envisage a situation in whicl
the solicitor’s own reputation would not also tarnish the rep

profession. It was clear that any restriction on a funda
had to be formulated with sufficient precision so that a pel
be able to regulate his conduct and foresee to a reasonable € i

4 or Likely To Take Advantage of the Weak or
physical or Emotional State of the Intended Recipient:

vieisation of patients in hospitals or old person’s homes.
wainer in respect of litigation or for the drafting of a will

 be forbidden under this head. Clearly, personal vis';t.? or
fpersons charged with offences could fall within it. Mailed
to such persons might also fall within its prohibition if the
. letter falls within the description.

n or in the Immediate Vicinity of a Court, Police
ntion in relation to a Person Who Has Been or May
_or Has Been Convicted of, Any Offence: Para 6(j)

on constitutes one element of the bundle of anti-‘touting
in criminal cases promulgated by the Law Society.”” The
erlaps with the previous paragraph, as the person targeted
10 be in a highly emotional state. If the approach in the first
10 the parents or relatives of a young defendant, that also is
jt just personal solicitation but also handing out flyers (one
ion) in the *vicinity” is forbidden.

cted at a Person Who Has Made Known a Desire Not To
ra 6(k)

promotional letter receives a return fax “No more please’ that
the communications.

ion of the improper obtaining of business later in this chapter at
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The Professional Conduct of Lawyers in Hong Kong: Desk Editig The Retainer

._respOﬂSlbl]lllﬁs taken up by the solicitor."” In every case the
uuld consider whether it is appropriate to confirm in writing
;iven and the instructions received.”

MANDATORY INITIAL CHECKS BEFORE CONDUCTING ANY:
TRANSACTION ON BEHALF OF A CLIENT

Check for Conflicts of Interest
Ethics

6.64  Principle 5.01 Solicitors” Guide states that:  Matters

A solicitor must not act, or must decline to act further. where the ‘there is no rule of law requiring a written retainer in civil
significant risk of. a conflict of interest. 1 : y matter of good sense, the solicitor should always ensure that
written retainer.”’ Registrar Christopher Chan recommended in
s Resoris (Management) Co Ltd v Chan Yuk Yan HCA No 7665

a case involving uncertainty as to the mode and rate of the
. charging, that, in order to avoid uncertainty as to the client’s
/ to pay his solicitor’s fees, the Law Society should introduce a
s direction similar to paragraph 12 of UK Practice Direction
F 1098 which required the production of a written retainer for the

of taxation.

6.65  If there is. or a significant risk of conflict of interest, the s
likely be compromising or impairing his *independence or
*his duty to act in the best interests of his client”, which is
Rule 2 (a) and (¢) of the Solicitors’ Practice Rules.

The Law

6.66  The ethical directives lay down a duty of professional responsj

the courts fully recognise:
> ubout the quantum of fees arose, in the absence of a written

. in Wong & Fuk (a firm) v Ronstar (Asia) Ltd (2010) HCA No
£2009, [2010] HKCU 1804 in which the Court did not accept that
s word should prevail, as had been suggested in past cases. In
what was in dispute was the rate of charging. There had been no
retainer but the plaintiff contended that the client had agreed to
usual High Court taxation rates of $4,000 per hour for a partner’s
client maintained that what had been agreed was a daily charge
00 The solicitor had made an attendance note on the day of the
g with the client which set out specifically the charging rate
0 per hour. Recorder Ambrose Ho, SC. stated that it was not an
able rule that the client’s word would prevail in the absence of a
‘retainer; in this case the contemporaneous attendance note made
plaintiff was a material piece of evidence to which considerable
should be attached. On the evidence the plaintiff had established
client had agreed to the hourly charging rate of $4,000 and
ent would be given for the plaintiff.

When a client appoints an attorney. he has a right to presume,
be silent on the point. that he has no engagements which i
degree. with his exclusive devotion to the cause confided in
has no interest which may betray his judgement or endanger :
Story I in Williams v Reed (1824) Mason 403, 418).

6.67  This is why a full conflict check by the firm is a necessary;
preliminary step before a new client or new client matter i

The First Meeting with the Prospective Client — Practice Dire
Mandatory Requirements Regarding Anti-Money Laundering ttc

6.68 At the first meeting with a potential client a solicitor tnust co
the requirements of Practice Direction P *Guidelines on
Laundering and Terrorist Financing’. These Glidelines are’
in Chapter 4 paragraphs 4.97 et seq. The requuireinents ap
existing clients.

THE FORM OF THE RETAINER ecially important to have a written retainer in the following cases:

6.69 The retainer may either be made expressly or it may be i
conduct. Where it is expressly made, it may be made
in writing. although there are exceptional cases where the
be in writing. A prudent solicitor will, however. ensure U
written retainer in case the client subsequently denies the exi
retainer. The Solicitors’ Guide states that it is good practice
to obtain confirmation of the scope of the retainer in Wrl
client at the outset in order to prevent or resolve quickly any

in Civil Litigation Where Unusual Expenses Will Be Incurred

itor can act in civil litigation without a written retainer, however
s is on him to prove that he has authority to act and it is much

7 of Principle 5.12, Solicitors’ Guide.

y 3 of Principle 5.12, Solicitors” Guide. See also on the desirability
mstructions and communications, Principle 4.04. Solicitors” Guide:
j ?ofPrim:iplc 5.01. Solicitors” Guide; Commentary 9 of Principle 6.01,
Juide and Principle 7.02, Solicitors’ Guide.

mentary 8 of Principle 5.01. Solicitors’ Guide.

68  Conflict of Interest is discussed in Chapter 8.
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The Retainer

Duty to Act With Due Care and Skill

pusiness to judge their truth or falsity. The solicitor or barrister may
- harbour distinct feelings of scepticism about his client’s story but

6.136 A solicitor who has acc.epted |]1struct}ons on behalf of _ y beside the point. Professionally. he is 0o i
bound to carry out those instructions with diligence ap 2 elief one way or the other on the topic. For a court to attribute
reasonable care and skill."*” This obligation is reinfo vledge or belief and criminal liability to the legal adviser in such
the Solicitors’ Practice Rules which provides that a soli os would gravely endanger the fundamental ribgln 16 Mgl v
or permit anything to be done which compromises or i entation.””
to compromise or impair a proper standard of work. - derations apply. however, where fhe silicitor condts 2

. lient. The Court of Final Appeal has made it clear in Chong

Duty to Obey Instructions HKSAR [2004] 2 HKLRD 681 (CFA), that, as a general

6.137 As a general principle the solicitor must obey the i ed person was bound by the way the trial was conducted
him by the client. A rather unusual illustration of this p 3 tess of whether that was in accordance with the wishes
v JL (2002) 211 DLR (4th) 350 (Quebec CA). A la it was not a ground for setting aside a conviction that
by the court to represent a boy aged ten in divorce p 'by counsel were Tade without, or were made contrary to.
lawyer believed that the best interests of the boy lay - or involved errors of judgment or even negligence."*
relationship_ wifh his father. but the boy wished to live and conveyancing transactions the application of this
On an application b\e the mother that the lawyer be erally occasions no difficulties. Its application in the area

granted 1hv: appl_lcanf:m. Rothman :IA hetd.thal. since the may, however, prove problematical especially with regard
of expressing his wishes and of instructing counsel, th in which the litigation is conducted and the acceptance of
act as his advocate and urge the court to respect the be rms. This is dealt with in detail in Chapter 11 “The Litigation
lawyer had, of course. the professional right and duty &
as to the possible consequences of his wishes and to
what she believe_d to be in his best ime!'est:s. But, in Confidential
ensure that his wishes were heard and his rights respe
her personal opinion. must keep confidential matters that come to his notice in
. g instructions.'™
6.138 The duty to obey instructions will not, however
instructions would involve the solicitor in illegal or imp<e hx.
However. it is not his or her duty to assess the client’s S Client Informed
investigate whether the client is engaged in illegal activ
solicitor may be sceptical of the client’s veraciwy. ethical duty to keep his client properly informed and
6.139 In the Court of Final Appeal in HKSAR™ evin Eg all reasonable requests from the client for information

affairs.'™ At the outset the client should be told the
he status of the person responsible for the conduct of
on a day-to-day basis and the partner responsible for the

HKC 180, Ribeiro PJ said of the appéliantsolicitor

Assuming that when Derck Wong and Chui went to see
instructions were that she believed that Becky Wong
detained by the ICAC against her wishes, Lam waT_
instructions unless he knew them to be false. Eveni B oiven —__. *_ -
Chui’s asserted belief with scepticism. it would be wron; i \fiinn:]n dluti iﬂh:l.torsl_gimde in Commentary 2 of Principle
allow such scepticism to taint its assessment of the solic! whether his Ci-ien[:ci‘q ::;S[{‘) e .l where he
to the truth or falsity of her instructions. A finding lhﬂl 10 assess the 1rulh- ot mlt?g 1I1c ,m"h and- " ‘f"]” be for the _"“““'
the relevant falsity and was complicit in a perversion 0 B spvlicd by the Con ;n‘;b; of the cllcm_ s statement. Ribeiro
calls lor unequivocally clear evidence to that effect. In CC No 6 01_-2010 5 0 1na.1 Appeal in I'_:-.-{en Fan & Ors
knowledge. a solicitor (or barrister) is bound to adopt e (:!.”cnj q.uashmg the convictions of all the
towards the client’s instructions in carrying out his pro 22 “The Barrislger‘[; Dl;h')[( 1 seq.) _ _

v 1o the Lay Client and Opposing Parties’

1290 Principle 5.12. Solicitors” Guide. The legal duty of care owed 104

130

Solicitors® Guide. This duty i ith i
ik ; uty is dealt with in detail in Che
d Legal Professional Privilege’. e

in detail in Chapter 10 “Competence. Quality of Service
See Principles 5.02 and 5.14. Solicitors” Guide.
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Bills for Contentious Business Where There Is No Conte

the agreement is not fair and reasonable, the soljgj

itemised bill for taxation purposes.”* Practice Dire
to contentious and non-contentious business,

an itemised bill of costs must be rendered to g ¢f

costs exceeds $10,000, even though there has

This applies to contentious and non-contentious

counsel’s fees. these must be separately disclosed

sum includes counsel’s fees. As a matter of ethics the.

Practice Direction must be followed.

Agreement

Gross sum bills

7.40

Where the remuneration of a solicitor in respect of cong
done by him is nor the subject of a contentious busin
the solicitor’s bill may either contain detailed items

sum.”® There are, however, special provisions in
Ordinance which apply where a gross sum bill is

before action is commenced upon the bill by the soli
months of delivery to him of the bill, the client may
to deliver an itemised bill and, in this case, the gross bil
effect.* Further, if the solicitor sues upon his bill, the

bill to be taxed if the client so requests within one

the writ upon him.*” Finally. if a gross sum bill is refes

case where the above two provisions are inapplic
furnish the taxing master with such details of any

the bill as the taxing master may require.*® Again, howiave
of Practice Direction B1 must be borne in mind g9 tiat,
itemised bill of costs must be rendered to a client if th

exceeds $10.000, even though there has been an
counsel’s fees, these must be separately disclosed
sum includes counsel’s fees.

63
64
65
66

67

68

Section 60(2)(b). Legal Practitioners Ordinance.
See also Commentary 5 of Principle 4.02, Solicitors” Guid
Section 63. Legal Practitioners Ordinance.

Section 63(a), Legal Practitioners Ordinance and Commentary 3 of 1

Solicitors™ Guide.

Section 63(b), Legal Practitioners Ordinance. Section 63(c) provides
sum bill is referred to taxation, nothing in section 63 shall prejud
court with respect to taxation and the solicitor must furnish the £
such details ol any of the costs covered by the bill as the taxing ol

Section 63(c). Legal Practitioners Ordinance.

194

Remuneraiion

Should Be Sent
= red within a reasonable time

-

suld deliver his bill of costs to the client within a
e of concluding the matter to which the bill relates.” In

tracted litigation he may wait until the conclusion of the
to send his bill. If the solicitor fails to deliver his bill, the
ction to order the solicitor to deliver his bill even where
. been done by the solicitor in the court.™

)

n respect of distinct transactions

hills

shown that firms which have introduced a system of
are more likely to be paid by their clients. If a solicitor
interim bills in respect of a continuing representation,
must first secure the agreement of his client” and the
d be evidenced in writing.” In the absence of such
a solicitor cannot sue for his profit costs until the work
 subject matter of the retainer has been completed and a bill
or can he justifiably terminate his retainer if the client refuses
ch a payment.”” Where interim bills are sent, the client has
ve the bill taxed until the final bill is sent. The interim bill
the period to which it relates.” If there is prior agreement
hilling and the solicitor requires a client to pay a sum on
to be incurred, that sum must be a reasonable sum in all
nces.” There is no requirement for the agreement to pay
to be in written form and the solicitor is free to make such
ment orally. However, if there is no written agreement the
face a problem of enforcement if the client is subsequently
pay an interim bill and a written agreement recording the
be highly desirable in the long run.

the

mo

able, the
of the

agre
eve:n‘]' ]I:

bursements paid may be sent without prior agreement at
refusal to pay is a justifiable cause for termination of the
ough reasonable notice is required: Underwood & Son &
pis [1984] 2 OB 306, 309.™

Solicitors’ Guide.

Legal Practitioners Ordinance.

Solicitors’ Guide.

1 of Principle 4.08. Solicitors’ Guide.

2 of Principle 4.08 and commentary 4 of Principle 5.22. Solicitors’

e,

Salicitors” Guide.
‘2 of Principle 4.13, Solicitors’ Guide.
2 of Principle 5.22, Solicitors’ Guide repeats the legal position,
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8.75

Information Imparted at the Initial Interview

8.76

Not All Communications within a Contiriing Relationship of ¢
and Client Will Be Automatically Protected '

8.1

Communications may happen to be made with 5
solicitor, which would be of exactly the same charae
or less privileged or confidential than, communig;
his steward, or between a man and his land agent, who
a solicitor. 5
1

'+ of solicitor and client being once established, it is not a
-nelusion that whatever conversation ensued was protected from
be conversation to secure this privilege must be such as, within
and generous ambit of interpretation, must be fairly referable
ip. but outside that boundary the mere fact that a person

In Minter v Priest [1930] AC 558 (HL), two Risolicitor, and the person to whom he speaks is his clicnt, affords

solicitor with a request for a personal loan related to th o

house and, during the course of their discussions, ‘h communications fall outside the privilege where there
the vendor of the property. He claimed profess communications between the solicitor and the client may
House of Lords ruled that he was not so protected. The Court of Appeal analysed the position with care
at 584: Air India [1988] 2 WLR 1036 (CA). The plaintiffs sued
rmance of a contract for the sublease of business
'-wught discovery of three classes of documents from
nts, namely communications between the defendants and
.rs other than those seeking and giving legal advice; drafts,
attendance notes and memoranda of the defendant’s
> to the sub-lease; and internal communications of the
her than those seeking advice from its legal advisers — in
s all communications falling outside the strict ambit of the
Court of Appeal noting that there was authority to the effect
all communications were protected once the relationship of
and client had been established, held, on the facts, that the
sought were privileged. Taylor LJ said that the appropriate
shether the communications or other documents were made
ly for the purposes of legal advice and these purposes
construed broadly. Privilege obviously attached to any
eying legal advice. but it did not follow that all other
ons lacked privilege. In most solicitor-client relationships
d be a continuum of dealings and meetings and, where
on was passed by the solicitor or client to the other as part of
jum aimed at keeping both informed so that advice may be
iven as required, privilege would attach. It is, therefore,
ve to suggest that a communication only enjoys privilege if
ly seeks or conveys advice.

I.am not prepared to assent to a rigid definition of what
discussions between a solicitor and his client in order to
of professional privilege. That merely to lend money,
or contemplation of professional help, is outside the
solicitor’s business is shown by the case of Hagart g
Inland Revenue Commissioners [1929] AC 386,

We must now consider the situation where importa
information is imparted to the solicitor at the initi
suggest that preliminary discussions between a solj
client may be protected by legal advice privilege. hu
Lord Atkin in Minter v Priest [1930] AC 558 (HL):

[In order to attract the privilege it] is not necessary that
have reached the definite status of solicitor and client.
be willing to be employed as a solicitor by the person
be communicating. If a person goes to a professiona!
purpose of seeing whether the professional person wili
advice, communications made for the purpose-of indi
required will be protected.®

Once the relationship of solicitor and client has been es
communications will pass between the parties. Does
communication will be protected by privilege? There i
no simple answer. In the words of Lord Buckmaster in
[1930] AC 558 (HL):

ivilege: Communications between Client and Third Party
of Obtaining Legal Advice from a Lawyer

gal advice privilege extend to communications made between
-and third parties (such as requests for experts, accountants
‘prepare a report) where the client maintains that it was his
to pass that communication, or its substance, to his solicitor
purpose of receiving legal advice? This may be akin to and

66

This can lead to difficulties of course, which may be the result of @
prospective client unburdening themselves of “confidential” informi
solicitor has the chance to check for any conflict or before he is abi
the current notion of the “quasi-client” and its limits, enters into the
paragraph 8.27 previously.

ly merge into a claim for litigation privilege if the client was
plating litigation at the time of the communication. Though
ted in Hong Kong courts there is overseas authority for
f1ew that if the request for a report was made with the dominant

d
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Joint Representation of Co-Defendants in Criminal

Joint Representation Permitted

9.21

9.22

Ii'fﬂterest Situations Involving Co-Defendants in

~ral common situations in which a solicitor is instructed to
dants and which might involve the solicitor in a conflict
these situations. a solicitor should be especially astute in
ential conflict. They are:

.nts who are charged as joint principals in the crime
their legal representatives that they are culpable, but in

degrees: ]
fendant might wish to enter into a plea bargain with the

Joint representation of co-accused persons in criming
because the mere fact that they are co-aceuSed' 4
interests adverse. However, the potential for a conf
The Solicitors” Guide acknowledges there may be
defendants in criminal cases, as does the Bar Code
Guide and Code indicate that the lawyer should '-
Solicitors” Guide selects one situation of risk of conf
Commentary 5 of Principle 9.04, Solicitors’ Guide s
cut1on.

.ndants who are charged with differing culpability:

adants, of whom one only has a criminal record and their
necessitates an attack on the character of a prosecution
; and

dants, one with an unblemished character (A) and one with
on (B). The problem here is that counsel will be reluctant
mote the good character of client A as relevant to his credit

testifies) and his innocence because, to do so, might prejudice
B0

Where a solicitor acts for two or more co-defendants i
and one or more of them changes his plea, the solicitorn
whether he may continue to represent any of them. Foy
his decision, the solicitor must bear in mind that if
to the client or clients he proposes to represent
confidentiality to the other client or clients, he must
them. Before agreeing to continue to represent one ¢
carefully examine whether there is any information in
to the other clients which may be relevant to the retained el

R v Ataou [1988] 2 All ER 321 (CA), provides a
firm represented A and B who were co-defendants
offences. The retainer with A was terminated when.
guilty and to be a witness for the Crown against B

by the same firm. A testified in-chief casting all b
to the instructions he originally gave to the firm
culprit. A solicitor of the firm who was in the court
about the change of story, and gave A's previous state

hese issues (and others) became apparent in Queen v Chan
OR (3d) 264. Five persons including A and B were charged with
o smuggle persons into the USA illegally. In particular L and,
ent, his partner F represented A for the preliminary inquiry.
uently retained by B in his defence. On an application by
o remove F as counsel for B on grounds of conflict of interest,
nted the order applied for. He pointed out that, even though
more significantly involved in A’s defence than F, F, being a
'the same firm. had the same duties of loyalty to B. Several
ht arise whereby a conflict of interest was likely to arise
ind B in their defences. First, the case against A was far more
e than that against B so that B might wish to canvass with
through his solicitor, whether he might provide assistance to
in return for a lighter sentence. He might even be prepared to

of A. However. the trial judge refused to permit i
used on the grounds that the information was
and the Court of Appeal ruled that the sclititor’s ¢o
confidential information was unaccepianle. The
continued to represent B.*

%

Paragraph 153, Bar Code. [Draft Revised Bar Code: Paragraph |
The key issue discussed in the case was what a judge shoulde
information is sought to be used by an accused in order to demons e
or. at least. to cast doubt on his guilt. The cases of R v Barton bithe loss of the “shield” of the accused who has a criminal record: s 54(1)
(which had been cast into the wilderness prior to R v Ataoir Procedure Ordinance. However, this problem may be overcome in
R v Craig [1975] NZLR 597, were applied. The Court of ApE lances and with the fully informed consent of the accused with the
judge should have weighed the appropriate factors for and
information. the burden being on the accused to show that

down in his favour. In so far as the decisions in R v Ataou an
for the overriding of the privilege of another in the inte
to establish his innocence at trial, they have now been @
of Lords in R v Derby Magistrates Court, ex parte B [1996] 1
ER 526 (HL).

g Court of Appeal has followed the English line of authorities (see.
i Fye [1993] 1 WLR 471 (CA)) which hold that the judge is bound
‘on the good character of one co-accused, even if it means that the
d, Who has a record. is prejudiced by the implications of the silence
0 the other’s character. See R v Chan Kwok Keung (1994) Crim App
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: e : J i d Negligence

rotection, the solicitor should obtain written ins ) , ; .
P ' A Catter. as they could have rectified the situation by seeking advice
The clients were awarded damages. -

cent example is Sharif v Garrert & Co [2002] 3 All ER 195
he plaintiffs retained the defendant firm of solicitors to sue a
rance brokers, but the claim was eventually struck out on the
want of prosecution. The plaintiffs then sued their solicitors
ce. In concluding that the solicitors were liable in damages
 explained in some detail how the trial judge should deal with a
this nature. The court said that, where a claim had been struck
the grounds that a fair trial of the issue was no longer possible as
Lof delay by the plaintiff’s solicitors, the judge. in assessing the
prospects of success in the original claim, had to start with
usion, reached by the judge on the striking out application. that
al had been possible. He could not, therefore, and should. not
o0 try the issue himself. That did not mean that those issues haci
1 ed against the solicitor since the legal burden remained on the
show that he would have succeeded on them. However. such
‘ic“lght be prc-:duced in practice by the application of two settled
-Lnam_e_]y (i) that the evidential burden lay on the solicitors to
t the litigation had been of no value to their client, so that the
Iost nnthi{lg by their negligence in causing it to be struck out;
hat, if and in so far as the court might have greater difficult i]‘;
the strength of the plaintiff’s original claim. such difficulty
I:Ql.lmt against him but rather against the solicitor. In such ;1
intiff wou.ld normally be expected to be able to show that he
d substantial prospects of success. The judge had to evaluate
ts by making a realistic assessment of the plaintiff’s
success if the original litigation had been fought out. If he
hear‘ewdence. he could agree to do so, but he should not
f;:l so if he were of the opinion that he could otherwise make

action to trial.

Delay in Prosecuting an Action

The Ethical Duty

10.52 It is the duty of the solicitor to act without unrease
is professional misconduct for a solicitor to fail to se
conscientious, diligent, prompt and efficient mg
must reply fully and promptly to correspondence f
client®® and must not resort to excessive delay in d
affairs. This occurred, for example, in Re WC
(NSW) 174. where the solicitor was responsible fo
of delay in securing for his client a divorce. The client
been able to sue in negligence, as he might have sustai
loss, but the solicitor was nonetheless subject to
profession. Street CJ said:
I agree that mere neglect or delay in the transaction of g !
not necessarily amount to misconduct of such a ch
by the court in the exercise of its disciplinary jurisdi
must depend upon its own circumstances. It may be ¢
know where to draw the line, but wherever it shou
think that, in the present instance, the neglect was of
took place in such circumstances, as to carry the case w
region of professional misconduct.

The Legal Duty

1053 The solicitor might be liable in damages if the action|
of prosecution. For example. in Mainz v James & Ch
(1978) 122 Sol Jo 645, solicitors took six men!
opinion over a pending action which was subs=q
want of prosecution and their clients claimed Jam
that. in the exercise of his duty to a clieat;a zolicitor!
to use a reasonable degree of skill, care and know
expeditiously, particularly in stale actions, to p
from being struck out due to delay caused by
solicitors were responsible not only for their own, bu

rocess within the Limitation Period

essential that the solicitor pays due regard to any limitation

sin Fletcher v Jubb, Booth & Helliwell [1920] 1 KB 275 a

5 he]d. liable i-n negligence for failing to commence suit b::fore

lon ]3e_1'10d expired or to advise his client as to the consequences
Initiate action within that time.

incurred in the proceedings’. Sce also Delhaive v Ng &
of 2003. where an ex-client had commenced an action in neg
and second defendant for negligence in having failed to advi
very little chance of success. The learned judge at first insta
disgruntled client ‘came to the solicitor already knowled
his case’s shortcomings. He was further advised of the di
he had ample opportunity to withdraw from the action’.

Sem P
; mﬁznag?‘renl of the time limits has resulted in a lost appeal. the
N, allow an extension of time to lodge a notice of appeal; if

negligent. This conclusion was upheld by the Court of Ap I represent the appli ¢
- T A i) L pplicant at the hearing for extensi :

3_2 Pr!m.!plc 6.01(b}. !?c'n_ilutl_)r:}_ (‘Juldn costs personally: See Chin -"'s'fn(‘.-‘u.an%p o E‘n;:-mn. he should be
53 Principle 6.04, Solicitors™ Guide. 0f 1991 g v Yu Yan Yan, Angela (1992)
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The Professional Conduct of Lawvers in Hong Kong:

otiate a fee with counsel or counsel’s staff.* Whenever
srees with a client to charge a lump sum for the conduct
. the sum agreed includes counsel’s fees, this fee should
cated in writing to the client at the time the lump sum is

Solicitor’s Duty when Instructing Counsel
Duty to Instruct Counsel in Adequate Time for the H

11.25  The solicitor’s duty when instructing counsel
Lam J in Chow Wong Wai Hung Margaret v Wong
No 798 of 2005: *It is unsatistactory for solicitor
a very late stage.” A solicitor who fails to in
time for him to appear at the hearing may be in bre
court, to his client and to the profession and the
of' the solicitor being made to pay costs of the abort
of such default. For example, the court ruled in
(1811) 3 Taunt 484, 128 ER 192 that, if a cause y
defended is called on and tried as an undefended
of the defendant’s attorney neglecting to deliver the
court will grant a new trial and compel the defaultii
costs out of his own pocket.

and Full Instructions and to Exercise Independent
hen Counsel Briefed

seen in Chapter 10 “Competence, Quality of Service and
37 g solicitor has a duty to instruct counsel in a case where
y believes that counsel’s assistance is required and the client
his course of action. The duty is threefold: first the solicitor
that the counsel he instructs is competent: Re 4 (a minor)
JLR 79 (CA). Secondly the solicitor’s duty extends not just to
unsel. but to instructing him properly,® The law has been
ed by Pollock CB in Heawkins v Harwood (1849) 4 Exch 503,

he said:

Duty to Provide Backsheet to Counsel the opinion that instructing counsel cannot mean merely putting a

paper into his hands, professing to be instructions in the cause in
is to appear. It must mean the putting him into such a situation,
th respect to the information which is given him and the means of
that information available. as will enable him to conduct the cause
. whether he appear for the plaintiff or defendant. In this way, in
ructing counsel means properly instructing him. A person who
erly and imperfectly instructed as to be unable to do what is
of him. is not instructed at all.

case Parke B added:

my Lord Chief Baron as to the sense which is to be attributed
‘instructing counsel’, namely that, in order properly to instruct
is necessary not merely to hand him a brief, but that the attorney
some competent clerk of his. should be present to explain the
er of the brief. and to give any information upon the matter that
require.

11.26 Whenever counsel is briefed in proceedings in cou
solicitor must deliver to him a formal brief or
marked. Failure to deliver a brief or backsheet or
would result in counsel being unable to comply wii
of the Bar of Hong Kong. Further. in a criminal ma
of rule 3D(e) of the Solicitors” Practice Rules must
Every backsheet must contain the following info

(a) the name of the solicitor in charge of the matters
(b) the name of the firm of the instructing solicitors:
(c) the name of the case (and the court number if kn
(d) the name of counsel; and
(e) the agreed fee and any agreed refresher or tLeg
appropriate.™

11.27  Where counsel is briefed in a criminal matter, th
must personally sign the backsheet or other written
(rule SD(e) of the Solicitors™ Practice Rules). W'l'lel'f'u
any other matter. the instructing solicitor must sign t
written instructions to counsel either in his persol
name of the firm of the instructing solicitors. If a
the initials of the solicitor who has signed on I:.>eh
appear on the instructions or covering letter for ident!

re, an important duty of the solicitor, in a case where counsel
10 give him clear, thorough and full instructions in good time
prepare for the hearing.” Failure to instruct counsel in good

n F(3).
n F(4).

requirement also. Principle 12.01. Solicitors’ Guide provides
leting a barrister. it is the solicitor’s responsibility to ensure so far
ihat adequate instructions, together with supporting statements and
1t 10 the barrister and that those instructions are sent to him in good

11.28  Whenever counsel is instructed, counsel should al
in the first instance by the instructing solicitor am:h ..
staff and only such instructing solicitor, and not

32 Practice Direction F(1)(a).
33 Practice Direction F(1)(b).
34 Practice Direction F(2)(a). (b).

iple 12.01, Solicitors’ Guide, when instructing counsel, it is the
sibility to ensure so far as practicable, that adequate instructions,
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The Court cannot. merely because the offiee
mulet him in damages.' :

11.172 The jurisdiction will only be exercised, hg

been guilty of some act of misconduct, [y the y

inR & T Thew v Reeves (No 2) [1982] 1 QB

[tis only available where the conduct of the «

as to merit reproof. In Myers v Elman [1940] ;

put it as “serious dereliction of duty’, [ord
negligence’. Lord Wright at p 319 says tha
may suffice.

188  See also John Fox v Bamister King and Rigbeys [1987] 3

424

dertakings

" Be Taken by Solicitors before Giving Undertakings as

play a significant role in legal practice and the Solicitors’
solicitors to take special care before giving undertakings
“ the possible serious consequences that will follow. The
des that the wording and extent of any undertaking should
considered before it is given since a solicitor becomes
‘bound by any undertaking given by him or his partners.! The
undertaking by a solicitor is not to be taken lightly and an
 should never be given unless the solicitor giving it is certain
nally can comply with it This advice was repeated by
: V=P in Law Society of Hong Kong v Solicitors (1999) CACV
§99:

aking given by one member of the profession to another is a serious
lemn matter. So it should never be given unless it can be complied
d if it becomes clear for reasons beyond the control of the person
the undertaking that it may not be complied with, then the undertaker
ake steps to have the matter regularised before the breach takes place.

ROFESSIONAL UNDERTAKING?

ing is defined in the Solicitors’ Guide as any unequivocal
ition of intention made orally, in writing or by conduct of a solicitor
ssed to someone who reasonably places reliance on it.?

Previous edition of the Guide stated that a solicitor was bound
ically) also by undertakings made by his (unqualified) staff (where

4.01 : An undertaking shall only be given by a solicitor and is binding
: ally. and if given in the course of practice. also binds his firm. Also
ntaries 2, 3 & 4 of Principle 14.01. Solicitors™ Guide.

1 of Principle 14.02. Solicitors” Guide. Also see Commentary 2 of
1.

1 of Principle 14.01, Solicitors” Guide.
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b ir Relations with the Profession, the Public and Third Parties
e and The :

latter alleges, of his own accord, he should have

_until he has given notice of his intention to do so to the other
him personally. :

jtor.”
13.35 The situation arose more recently in another
v Ontario (1991) DLR (4th) 354, affirmed (1
where applicants who had been detained in a mep
for relief to the court. Counsel employed by
the hospital on unrelated business when he e
with one of the applicants in which he told lhe
interview him the following day. As a result o
court disqualified the counsel from further invol
he had violated the rule against contact with an
professionally represented.

ion of Inquiry Agent by the Client

ould be noted that this principle, like all the others in the Guide.
tors not their clients. If the client of his own initiative and
 any prompting from his solicitor hires an inquiry agent who
g statement from the opposing party, then the Guide has nothing
or example. it is common practice for “disguised” loss adjusters
an insured who is suspected of having made a false claim into
an admission that his claim was fraudulent. This will usually
~urred before the insurance company has retained a solicitor to
< disputed claim.

Communications with the opposing party i
ich It Is Proper For a Solicitor to Instruct an Inquiry Agent
about the Opposing Party

)2er, may a solicitor properly do by way of investigation in the
of his client? These days it is common practice for solicitors.
not already been done by the insurance company, to hire agents
efly photograph or video ‘injured’ plaintiffs with, for example.
‘permanent’ and ‘severe’ back pain lifting heavy loads or
eant may trap the defendant by asking for help or assistance in
king such a task. Further, an inquiry agent might be needed after
rt has made an order. For example. an interlocutory injunction
we been obtained in respect of copyright infringements where
tiff believes that the defendant, who still retains a solicitor, is
ing to manufacture and sell infringing articles through agents.
it to be permitted for a solicitor to instruct an inquiry agent to
to purchase forbidden items from the infringing party or his agent
to inquire from an employee of the party whether the article
ise obtainable. The solicitor is laudably seeking to establish
‘has been a contempt of court as well as seeking to benefit his
To summarise, common situations which may justify a solicitor
leting an inquiry agent to approach the other party who is legally
ed may include:

13.36  As we have seen above, in general, a solicitor wh
in a matter should not interview or otherwise commu
on that matter who to his knowledge has retained an
for him in that matter, save with the other solicitor’
solicitor should not write directly to the client of ano
he has no reason to believe that the other solicitor’
determined.?* It might, however, be proper for
solicitor has failed to reply to his letters or has re
reason, to pass on a message to his client. This step
be taken afier warning the solicitor of such intention
to copy such correspondence to the other solicitor.*
a solicitor from suggesting to his client that he c
with the client of the solicitor on the other side di

Inquiries about the Opponent by way of an Inquiry Age\”
The General Principle :

13.37 Where a solicitor considers it appropriatesand his ¢l
may instruct an inquiry agent in an endeavour to a
the whereabouts or means of the other side or to
However, where a third party is already representes

not instruct an inquiry agent to approach the o : . _
q & urchases following a breach of copyright action:

s involving disposal of assets by the defendant in breach of a
eva injunction or to establish evidence on which to found an
ication for a Mareva injunction:

ted destruction of evidence or documents otherwise
verable in order to found an application for an Anton Piller order;

23 Principle 11.02. Solicitors” Guide.

24  Commentary | of Principle 11.02, Solicitors’ Guide. Note
proceedings and solicitors are on the record. subsequent |
documents should be served on the solicitors and not on the el gerated personal injuries claims:
orders otherwise or personal service is required by the Rules © udulent statement of means: and
(Cap. 4 leg. sub. A). L sion of maintenance orders.

25 Commentary 2 of Principle 11.02. Solicitors’ Guide.

26 Commentary 4 of Principle 11.02. Solicitors™ Guide. 5 of Principle 11.02. Solicitors’ Guide.
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16.56

Admissions of overseas counsel for applications for leave:

16.56A This matter was considered by Cheung CJHC in Re | R

The continuity factor

Re Andrew White, OC (2005) HCMP No 1509 of 2(
which overseas counsel seeks to be admitted must b
Where. for example, admission was sought only fo
such as a directions hearing, it was unlikely that the

granted even where the overseas counsel had appe
proceedings. The arbitration factor was, however, a

2s counsel has been admitted to represent one party,
ires that overseas counsel be admitted to represent

courts have recognised that fairness requires that if overseas counsel

imitted to represent one party, that fairness and the perception of

imess requires that overseas counsel be admitted, if application were
de. to represent the other party.*

Where overseas counsel has been involved in the trial
below it would be strange if overseas counsel who
appear in the trial below, were not permitted to ap
appeal (or application for _leave to appea!)_ U
representation would be permitted unless special circum

4o make serious efforts to locate suitable local counsel

clearly necessary that proper efforts must be made to locate suitable
| counsel and. if they can be found, there are no good grounds
A a&inining overseas counsel. Re Kosmin OC [1999] 1 HKLRD
involved an application for the admission of overseas counsel in
on involving the liquidation of two related securities and finance
The case was one of unusual difficulty and complexity. Local
] had been approached. but were unavailable or involved in a
us related inguiry. Chan CJHC ruled that the fact that the case was
" pausual difficulty or complexity did not absolve the solicitors
Laving to approach local counsel first before turning to overseas
el. It would be unacceptable for solicitors to decide at the outset
of London counsel and merely look for local counsel as a matter of
ty. However, although insufficient efforts had been made to locate
iitable local counsel. in the light of the special circumstances of the case
ing the complexity of issues and the fact that several experienced
counsel had been involved in the inquiry, the application was
d.* The decision in Re Badenoch QC [1999] 2 HKLRD 209 which
ed a medical negligence action against a hospital provides helpful
Overseas counsel had been briefed to provide an opinion and the
for the applicant argued that the case was of unusual difficulty
volved legal principles which would lead to the development of
Jurisprudence, that no local counsel of sufficient experience was
le and that, overseas counsel having been briefed to provide a
opinion. he should be retained for the trial; otherwise the plaintiff
suffer prejudice. Chan CJHC refused the application. He ruled
he court had not been satisfied that no local counsel of appropriate
and experience were available, since there were a number of
counsel who specialised in personal injury claims. Further, if the
’s argument that overseas counsel should be instructed since
already provided a written opinion were to succeed, instructing

(2013) HCMP No 2844 ofil}l.?.judgem.ent 1 Febru
an application was made in a commercial tax case ft
a London silk to apply for leave to appeal, first to d
and if such application failed, to the Court of Final
was also sought for admission for the subsequent
Court of Final Appeal if leave was granted. On beh:
it was argued that the admission was supponcc.l by
public interest factor, the development of loc:il juris|
unusual difficulty or complexity factor and, in ¢
court and any subsequent hearing, the Court of Fina
Bar opposed the application for leave to appeal to t
but did not oppose the application F?r leave to 2
Final Appeal. The Secretary for Justice opposed u
for making a leave application. Cheung C]HC: AN
be refused for the application for leave to the o
from an overseas counsel could easily be obizined
and incorporated into written submissions: howe :
for leave for the Court of Final Appeal, the Coun of
came into play. This was an important factor in de
this instance, leave would be granted for any further
to the Court of Final Appeal and, if the ne_ed arose,
substantive hearing before the Court of Final Appeal

Cin Re Collingwood Thompson QC (2007) HCMP No 2190 of 2007:
Cin Re David Perry, OC (2010) HCMP No 1550 of 2010; Re Edward
OC (2010) HCMP 1545 of 2010; Re David Perry QC, Clare Montgomery
Kelsey-Fry OC (2012) HCMP 2381 of 2012.

See the comments of Ma CIHC in Re David Pannick OC (2005) HCMP

88

No 2446 of £2005.

See Ma CJHC in Rebert Alun Jones (2008) HCMP
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of approach or surrounding circumstances; or by p:
place in or in the immediate vicinity of a hospita
establishment, court. tribunal, police station or pla
vague and subjective measure of lOl{_n being
regard to the best interest of the public” is a catch-:
more imaginative promotional material.

of Change of Address of Chambers and Notice of Return to

! -h notices may be sent to all present and potential clients provided
is no breach of paragraph 101(2) of the Bar Code."

OBTAINING OF BUSINESS

or to the 2009 liberalisation of advertising and promotion by barristers,
Bar Code severely restricted any promotion or attempt to obtain
iness by barristers and forbad “touting” for business under Para 100
the Bar Code. There was no definition of ‘touting’ and people had
ferent percepnons of the ingredients of touting. The extreme examples
*paying a commission to agents in return for business or *ambulance
ing’ came. of course, within its ambit. But these extreme examples
'did not exhaust the concept. It seems to us that. since the word and its
ing connotations are no longer part of the official vocabulary of the
Code it should be honourably retired from Hong Kong lawyers’
cabilary. Instead, promotional activity which breaches the Code
~uld be described as ‘improper obtaining of business’. The Solicitors
cice Promotion Code (SPPC) provided assistance in drafting the new
ovisions in the Bar Code and, like the SPPC, now states specifically
conduct that is disallowed. The new provisions in the Bar Code,
paragraph 101(2), borrow from the SPPC'" in providing, with other
ers. that practice promotion must not:

Barristers May Not Appear on Television or Film in Robes '7 ;
Public in Court Dress Save in Vicinity of Court .

21.20 A barrister may not appear in robes in any film or tele
without the leave of the Bar Council."" Paragraph I{rj
also provides that a barrister shall not without leave ¢
provide or publish a photograph of himself in wig an
purpose of practice promotion. (Bar Circular Nos, 10
Bar Association has declared that it is unacceptabl
lunch in a hotel or restaurant wearing bands. It is eg
for counsel to appear in public wearing bands unless
jacket or waistcoat or wearing a winged collar shirt

. shirt with a detachable collar without a collar attached.” '

21.21 In 2011, a barrister was censured for wearing a
holding a barrister’s wig whilst distributing election le
support from constituents in a District Council
grounds that such conduct failed to uphold the digni
of the profession and brought the profession of b

(Bar Association Circular No 26 of 2011). be offensive or otherwise inappropriate having regard to the manner,

medium, frequency of approach or surrounding circumstances:

be calculated or likely to exploit or manipulate the weak or
vulnerable state of the recipient or intended recipient;

'(h) take place in or in the immediate vicinity of a hospital or similar
medical establishment, court, tribunal, police station or place of
detention:

Visiting Cards

21.22 There are no restrictions on the form and content oy
However there should be no massive distribution whici, mi
“frequency of approach” restriction in the Bar Code
() nor any feature that might bring the hrefessi

[ h 101C2Xb)).* Improper obtaining of business may occur of course where there are
| paragrap e o

hes of the Bar Code in other ways, such as a barrister directly
proaching a prospective client without the intervention of a solicitor,

hich is contrary to paragraph 50(a)."”

Il Paragraph 105, Bar Code. A barrister shall not without leave
appear in wig and/or gown outside the precincts of the court except
of the opening of the legal year. (Bar Circular Nos. 105/08, 014/09
of the present Bar Code is Paragraph 8.3 (a) and (b). DRBC].

12 [Now Paragraph 8.4, DRBC].

13 See Bar Association Circular No 126 of 2006. -

i 14 Paragraph 101(2)() is para 8.1(b)(vi) and Paragraph 101(2)(b) is pa

the DRBC.

aph 101(2) is para 8.1.(b) of the DRBC.

scussions about the SPPC restrictions may provide useful guidance; see
er 5 *Practice Promotion and the Obtaining of Business’.

i Kwok Keung Lowie v The Bar Council [2011] HKCU 621, (2011) CACV
of 2010. [Paragraph 5.16, DRBC replaces 5.16(a) Bar Code].
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