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cash requirements for servicing the loan tend to ebb and flow with the
situation and therefore have a risk-mitigating effect. Such an arrangement jg .4
from the standpoint of the creditor as long as the phases in which the COmMpag
weak situation, ie, yielding low interest, are adequately balanced out by phasegig
high rates of interest. From the creditor’s viewpoint, however, there is a 2ap begyy
risk inherent in a weak corporate phase and the risk premium. i

It is conceivable and also common practice that the risk and risk Premig
coincide by having the interest linked to performance indicators, such as the 3
profit, the operating result, the operating cash flow or similar ratios, in such a maps
weak results signifying an increased risk then lead to a higher return, and p&
reasonable risk premium. The risk-related return therefore fluctuates with the o
risk, ie, the market value of the bond or the loan remains constant in the ideal case )

Collateral arrangements

Lenders who enter into a debt financing arrangement as creditors are exposed)
core risk of insolvency of the borrower, with the consequence that their claims g g
and repayment of the principal amount within the scope of the insolvency proges
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s to observe such an agreement is, as a rule, left to

borro’ r then tak M 468
. £ for the most common covenants are as follows:

A few examples

fon):

debt service coverage ratio;

Jum
m inferest cOVerage:

mum leverage: |
senior debt to EBITDA; and

the distinguishing feature of affirmative covenants is that specific
',wnmshl ATe im:;U'iL:d on the borrower. These obligations may be:
Ons :10 ac .

25 lons or restraints;

can (_m]y be fulfilled partially after a certain delay, or in the worst case not at all. Ag; S Censultation requirements. oo,
creditors are therefore interested in taking precautions at an carly stage with a ) aints may include an agreement that may prevent the borrower
limiting the risk of insolvency and the risk of losses at insolvency. Some gof Q) Qi O roSTrarE : N

risk-mitigating instruments most commonly used by creditors are presented briefly bg
These instruments, which are usually collected together under the term “col
arrangements”, can be classified into two groups: D

(1) Traditional collaterals: These collaterals. g, the provision of i
lencumbrances on real property) or of a guarantee are aimed at reducinir the ng
loss at insolvency, ie, to increase the lender’s chances of realizing.his own claig
the event of insolvency — either in their entirety or at least to_d\eieater extenty
if no collateral had been provided.

=

2) Covenants: A second approach towards limiting the core\fisk for the lender lis§
including certain clauses, ie, so-called covenants or Jgdod behaviour claj
the underlying financial contract. Under these covenanis, the borrower com|
under an obligation either to implement certatn.“measures or to desist i
performing certain actions, or to ensure that certain situations defined as “crifig
do not occur.

Covenants that are included when signing a debt financing contract may be furl
characterized according to the nature of the obligations imposed upon the borrowes
view of this feature, a distinction is usually drawn between so-called financial covel
on the one hand and affirmative covenants on the other hand. Both terms are not techni
terms. However, the distinguishing feature of financial covenants is normally seen inil
fact that they obligate the borrower to ensure that certain financial ratios, which ust#
relate to the balance sheet and the profit and loss statement. do not exceed or fall belo
stipulated critical value. Such metrics may, for instance, be the debt/equity ratio orl
relationship between a specified level of debt and the cash flow, ie, the so-called dynafils
debt/equity ratio. Here, it is possible to prescribe that the corresponding restrictionS i

observed for every individual year or for the moving average of several years. Wil
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: mbering certain properties in future (a negative ka_cdge]. or a_ban En
. s to the shareholders unless a prescribed minimum of financial
iy payo::::h;d D'tréct ives may, for example, be obligations of the hnrml\.xfcr o
: ﬁj?g_:n;“d inventories ;1g1tins1‘\':;rioua ri‘.\ks._ :.’_L_‘..[]li.‘l‘l zmd\ t'lre.. ::11 to gﬂ:f\:]fl
equal treatment in respect of the mlluler_alsm[mn. ie, they are treate ,;rin fj {1 ”»;m:
Rilation requirements may, for example, obligate the borrower Ell-"[‘ to imp LI[;]:'];T :m:_;
s on capital expenditure investment above a certain magnitude or to se 3

out the creditor’s prior consent.

w:ﬁj_' Debt financing through the credit market

SDebt financing through the credit market is normally achicx'nfrq nla h;llﬂlf iing]l;,r;l 31:3

long-term provision of funds by a bank. As a rule, a bank loan is made available e
form of an open account credit. - -
) ‘The duration or lifespan of a bank loan is generally more Eh;:_n four years. -!ht
duration is either fixed directly upon the granting of a lm}n or it is ‘hnmed_ :‘1| a l;jL?‘r] s!;::%jL
ﬂﬂ'ﬂllgh the possibility of termination after a Im}glhy period in v.-lud; ﬂrm!n?e 1:; L.':Vk:nl:“ Ed.
I the possibility of termination is not _ex_crr;::‘-;ed_ b_\-"lhe lender tkl -E?‘m";-e;y[—ce]f‘
atomatically for another term. This credit facility is often referred to at :11]11 LI e
Sevolving” or “standing” loan. Repayment of the principal amount 1_enua ;._ a :éﬂ[:;\sL-i
aceording to a fixed repayment schedule (instalment or annuity repay |1}: EI}J; re_q:} : _[i].e
fumber of years are granted as a grace period for repayment at the T,;__iﬂr‘nﬂ.___“{u: i
duration. It is possible, but rarer, that the loan is repaid in a single sum at maturity as 4
so=called “bullet” or “balloon” loan.

13-422
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Financing the acquisition of foreign businesses fions
General

Investors have to decide in which portions an investment project shall ees:
~quitv and d e Wi R i . sandempiﬂlft‘fﬁ-
equity and debt. In the case of an investment in a high tax country, the PRCS T L
have an interest to reduce the taxable income in the country of the products and manufacture;
- 3 . s : = L '
financing thc acquisition wnl? !ocal l.‘rarﬂ\- loans or shareholder tmuncmg (so Jlectual property: and
push-down™). In the case of investing in a low-tax country, the PRC iy i
provide only equity and raise any debt in the PRC or in a country with'g b ad
burden. e fransactions are contracts concluded between the different entities
JC- ~ . o
istence or the need of these contracts might affect related tax

exl

Bank financing This is because the establishment of the mentioned contractual

. . 3o b s ; s relating to:
If the investment is funded by bank loans, it is important to verify wheh rigger tax rule =

payable on these loans are deductible in the state where the target or the holdi H
is located. plishment; and

: on.

ﬁn.:l:e prices charged by different entities of a mu_]ti—nationa! cnterpp'se
5 different jurisdictions with different tax rates for sales and services
lother. The overall taxable MNE profits can be manipulated by cl}urlglng
arices depending on the applicable tax rates in the djﬁ'ergmjug_*iﬁdwlmns.
are of these techniques and have implemented transfer pricing rules
1 how to determine arm’s length transfer prices and what to request in
'{Jﬁcing documentation.

business model may result in the creation of a so-called permanent
th the result of tax being imposed in a jurisdiction where a company is
(also see 1[3-932).

If the acquisition of a subsidiary is funded on the level of ii¢ sharehold SerOf know-how or intellectual property might trigger capital gains taxation
methods may be available to “push the debt down™ into\the-barget entity. Lstate considers that functions and profit chances have been transferred
here is to offset interest payable against taxable income_of\tlie target and th processes can be structured in a cost- (and tax-) saving manner, eg, by
target’s tax burden. A common way of debt push-dowsis: ired services. Shared Service Centres are normally used by groups that
service supply entities.

Certain jurisdictions (eg, Germany) provide a limitation of the d
interest that also applies to interest on bank loans. Countries typically do
carry-forward regarding interests which were not deductible,

If a partnership is set up, certain states allow the deduction of ig
partnership’s level that occurred on the partners’ level. This can result in a
situation where interest is deductible twice, once in the resident state of the pa
second time in the resident state of the partnership.

Shareholder financing and debt push-down

A shareholder or partner of a corporation or partnership can providz ot
but also debt.

(1) either the resolution of a dividend distributien aiid the switch of the divi
into a loan (novation); or

(2) the intercompany transfer of the shares in the target. .

ed to invest abroad through a holding structure. a number of issues

dered as far as tax planning is concerned. The importance of the
network has already been addressed above. Other tax implications

articular location of a holding company stem from various issues, the most

lich are explained below.

If the loan is granted to a holding company, it may be possible to offsetih
eventually against the target’s income by setting up a tax group. Such a tax'@
allow the consolidation of income of target and holding company. If a tax g
be established, a merger can be envisaged to achieve the same goals in practi

As far as shareholder loans or loans granted by pariners are concerned, @ ; oy
capitalisation rules apply. Pursuant to thin capitalization rules, the deductibility 4 Icipations
may be restricted for tax purposes. Some jurisdictions provide for safe haven
allow a financing as far as a third party would have given such financing undeg
conditions.

Buropean countries, income derived from participation, fe. from
18 €ither exempted or reduced from normal taxation. These benefits apply
on the disposal of shares as well as to dividend distributions. Where these

13-931 & 201aiceHtl Investments: A Guide to Law and Practice 13-931
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i 5 d of Commissioners, as
114-0304 M&A rules and merger control bers of the Board of Directors and Board of Commi

and allowances for members of the Board of Directors and
Tglitt g 2
ity soners of the surviving company;
. i i for the i ation of the merger or consolidation;
It was not until 1995 that the first Indonesian company laws werl _ the implement: g

included regulations on mergers and acquisitions. Prior to that, M&A
only governed by a single provision of the Civil Code, ie. Art 1338 abamg
contract, and certain other capital market regulations.

of the circumstances, development and results achieved of each of
a merger or consolidation;
each company in the merger or consolidation and the changes of

] ¥ : in the current financial year; and
The amended Company Law Number 40 Year 2007 now provides p sities that occurred in € ¥

rules and regulations regarding consolidation, mergers, acquisitions and s arising during the current ﬁr!imclml year that have affected the
companies in the merger or consolidation.

formation included in the consolidation or merger draft must be
I mbers of the Board of Commissioners of E‘ﬂl'__'h company :.md.be
" General Meetings of Shareholders of the merging or c:)ns_.ohdanng
win up in notarial deed form in the Indonesian language. Afterwards.
idation and merger drafts shall be reported to or approved by the

Human Rights, depending on the contents of the deed (as stated in

Consolidation and merger

Indonesian company law does not provide a clear definition of
and/or merger. However, Art 122 of Company Law Number 40 Year 2007
of the legal effect of a consolidation or merger, in that a company, inclug
that consolidates or undergoes a merger is liquidated by law without o
formal liquidation process. '

Consolidations and mergers require consolidation or merger drafts, whic Company Law Number 40 Year 2007 states that shareholders who d_u:-
at obtaining approval from the General Meeting of Sharcholders. Art 123 & consolidation or merger may request their shares to be bought at a Fair
Law Number 40 Year 2007, specifies the following information to ision aims at protecting the right of the majority shareholders to
consolidation or merger drafts to be compiled jointly by the Board of

or consolidation plans without being blocked by minority
companies intending to consolidate or merge:
e Name of each company that will be merged or consolidated:

* Reason and explanation of the Boards of Directors for the consth: atic
as well as the requirements for merger;

protection for third parties is provided by the requirement to announce
or merger in a national newspaper and to the employees of the
the respective General Meetings of the Shareholders are held. Any
it may be affected by the consolidation or merger should submit lh_eir
st 14 days prior to the General Meetings of Shareholders, after which

ation or merger is deemed to have been approved.

* Valuation procedure for the conversion of the shares of the, merged cof
the surviving company;

e Draft of the articles of association of the surviving colnpany (in the
that causes an amendment to the articles of association):
[ ] ‘ e S r 5 2 ) - - ol
S:‘iﬂl?dgﬁnan;;]';;f{:;m St S ) tion may be carried out by either a legal Er}tit)-' or an _mdm‘dual. Shgrf:
i imply the acquisition of all or a substantial part of the shares of a
ding a PT PMA, which may result in the transfer of control to the
. In the case of a change of controlling sharehuldersl nt_ the target
* Pro-forma balance sheet of the surviving company in accordance Willl il acquisition procedures must be followed that comply with investment
principles generally applied in Indonesia; ' 1 s (including the Negative List Regulations) and the Cnmpn_n)' .[mv.‘ Note,
® Method of settlement of rights and obligations of the members of the t Indo esmtr: laws §|:Ecdr:2:; iiﬁﬂ;Silﬁﬁ;ﬁ;rﬁ:z;z;:r?}?ﬁ;;t(];;;fegozeng;
irectors, Boz 3 ; ' Il acquisition an s s y.
i e g L e nsfer of small amounts of shares of a listed company through the

e Plans on how to continue or terminate some of the business acli
company:

® Method of settlement of the rights and obligations of the merged compal
parties;

¢ Method of settlement of the rights of shareholders who do not agree to the
the company;

fi4-0304 ©2011 CCH Hong Ko Investments: A Guide to Law and Practice 14-0304



350 Chapter IV (g 351

Debt financing stration (ka’dung'ki’dam’bo) of the option to purchase real property.

Companies can also raise financing by loans from banksyoutl ipstrument was developed to save costs associated with creating a

issuing bonds.

Only joint stock corporations are authorized to issue bonds. Korean'f
among others, general bonds, convertible bonds, bonds with stoc

& ey o ) k purchy n exchange control
mortgage bonds and participating bonds. 151
. currency is not freely convertible and cross-border monetary
vily regulated under the Foreign Exchange Law and its enforcement
ations. Foreign investors can benefit from certain investment guarantees
theu‘ investment falls under the scope of application of the Foreign
ation Law. This law sets forth four types of foreign direct investments,
owing two are of interest for foreign business investors.

The inducement of loans from abroad to a Korean company needs g
regulations of the Foreign Exchange Law and Foreign Investment Prom
ordcr to secure the repatriation of principal and interest (see 14-0506).

Tax implications need to be considered when financing a Korean groupg
shareholder loans or shareholder-guaranteed bank loans. Apart from g
issues with regard to the interest rate of shareholder loans (see “Transfer Prigj
14-0512), foreign investors need to consider the Korean thin capitalization’
finance planning of their Korean investments. Under the International Tax
Law, if a Korean legal entity has borrowings from a foreign controlling
and/or a third party lender benefiting from a guarantee extended by*
controlling shareholder and such borrowings Uenerall} exceed a ratio of g
the foreign controlling shareholder’s equity investments in such Korean en
interest expense attributable to such excess borrowing will not be deductible
entity for corporate income tax purposes.

‘of a purchase of shares or equity of a Korean company. the foreign
g;qm:e shares or equity of a Korean company for the purpose of
ntinuous economic relationship with the company by pamcnpatmg in the
the company and through other means. The amount of the investment by
qust be at least KRW 100 million and the foreign investor must, in genem'l.
percent of the voting shares or equity of the Korean company.

Iy or concurrently, the foreign parent company or its affiliate may
sterm loan, ie, a loan with a maturity of five years or more to the
| Korean company.

Securit ; . . b L
¥ investor is required to file a report with a foreign exchange bank prior to

. The foreign exchange bank will normally accept the report within a few

A pledge is created by the parties entering into a pledge agreement, As ta ) ; : 3 ;
. assuming that the industry in which the company conducts business has

shares of a joint stock company, the share certificate has to be delivered (0
and the company has, at the request of the pledge, to enter his ac and
register of shareholders and record his name on the share cestificate. For aj
units of contribution of a limited liability company, the restctions of a §
apply mutatis mutandis.

Security rights over real property typically used iinitorea include:

e a mortgage that gives the lender a security interest in the encumbe
without having to take physical possession of the subject property.
mortgagee and mortgagor continue dealing and the amount owed by th
continuously changes, a so-called “Kun-mortgage”™ may be used.
secure indebtedness arising from a series of transactions up to a pre-il
For creditors who seek to establish a blanket security interest in a fag
includes its underlying land, facilities, fixtures and equipment as collg
mortgages are available;

0 Civil Code is the basic law governing real properties in Korea. It
ng others, the ownership, security interests and leasing of real property.
Real Property Registration Act governs the registration of rights over real

fownership rights/registration

a dual registration system for real property, consisting of a land registry
ng registry. Ownershnp interests must be registered under both registries
and any structure on such land are considered separate real properties. If
10 acquire the ownership right by contract, valid against third parties, one
certain documents with the appropriate authority after the execution of the

e security transfer (yamg'do’dam’bo), by which the borrower transfe
interest and title of the property to the lender, who holds it as security unk
is repaid; and

114-0505 ©2011 CCH Hong Ko Investments: A Guide to Law and Practice f4-0507
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the Companies Registry to provide a one-stop company and businegs
upon the implementation of the new on-line incorporation system, Under
any person who submits an application for company registration will be ¢
applied for business registration at the same time. Thus, it is no longer
for a Business Registration Licence separately upon the incorporation of

- ust have at least one director and a public company or a
i tee must at least have two directors. A company has the
e m nun-nber of directors. In a private company, dlre‘cllors can
maxlmuﬁ old) or companies of any nationality, domicile and
I'B );zih are, however, not allowed in a public company or a

For those who need to have a company urgently, they can buy a ¢ direc

instead of incorporating one from the very beginning. This is usually a spy
more straightforward option. A shelf company is basically a ready- |
incorporated, but has not started any business activity. A person can

company from a firm of solicitors, an accountancy firm or a firm off;
services. Once a person has bought a shelf company, he can “activate™ g}
appointing new directors and secretaries, and commencing business activig
of a shelf company does not take long and is less complicated than incg
company. In short, the purchase of shelf companies is a convenient alte
business people. There is no distinction between a shelf company nd control
incorporated from the very beginning in practice because the name and
documents of the shelf company can easily be changed to suit individual rg

the articles of association, it is also pnssib]t? for a director to a_PIiU'ﬂl
Alternate directors can attend and vote in the board m:leeunbl_o:
ting director who for some reason cannot attend the bn_ar .mee ||'|Ir
directors are quite common in Hong Kong, because business people

are often travelling out of Hong Kong.

rship or sole proprietorship, where the person who owns the h]l.lsm:.‘-ss
-incss, ownership and management are separaie in Lh_e, claseth 0 3
galient difference between a company and pannershlg 1{5 alka
is not an agent of the company and hc_has. no a_mi_hom} to mal ef
pany unless there is clear authorisation from the board o

company
alf of the com

Financing the company

There are two main sources of funding available for a company: (1)
and / or (2) loan capital. There is no prescribed maximum share capital f
company. The minimum share capital can be as low as HKDI, The anth
capital (which is the maximum amount of capital which a company may iss @)
capital duty at the rate of HKDI per HKD1,000 (subject to a ma.in,
HKD30,000). A company may, by an ordinary resolution in the general el
its authorised share capital. Share capital may be divided into differsnt pe
shares such as ordinary, preference or deferred shares, with spelal righ
them as prescribed by the company’s articles of association.

marate structure, shareholders own the company, but directors bmapage
company. Shareholders have no 3utc:matlc right t:? manage the | us;_nss;
o elected as directors. This is particularly true in thf.f case of a 1:;
the shares of the company are also held b_y the put?lrc. S_,harehj::- e;ls‘
e right to receive dividend and vote on certain resolutions, including the
d removal of directors. In a small or fan*!il}f company, however, sepfa:atiion
nd management is less clear. The main reason 1s because Ihﬂ]d nunr ec1l'
company will themselves usually become the only shareholders an

The other way of financing a company is by way of(fdan or debt. The ¢
borrow money from shareholders or a third party. Thexdirettors have the
money on behalf of the company. Shareholders' loais ure likely to be on v [
terms (ie, long-term loans at little or no interest and no security required).
loans will usually come from a bank and will be on the usual comme
Loans from a bank will almost certainly be on less favourable terms than
loans and will also usually require security from the company. Also,
require the directors or majority shareholders of the company to pro
guarantees.

mpanies Ordinance, certain specific matters can only be dealt with by
n the general meeting of the company, not by directors. Such matters

‘of the objects clause in the memorandum of association;

of the articles of association;

name of the company;

 of the share capital of the company;

i of the share capital of the company; and

directors. |

meetings of a company are either Annual General Meetings (AGMs) or
General Meetings (EGMs). General meetings of a company are supposed

Shareholders

A company must have at least one shareholder who can be an i -
company of any nationality, domicile or residence. The maximum o
shareholders in a private company is 50. The number of shareholders il

company is unlimited. :

ound Investments: A Guide to Law and Practice 14-0603
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" ession cannot exceed 25 years, but may subsequently be rem?wed

5. provided that the concessionaire of the land submits a
y Government at least six months befqre the term. The rf:new;fl is
it of a special lump sum contribution which shall be fixed from time
: Government by reference to the updated rent calculated according

E:g’l]]ﬂlj{)ﬂs.

According to the Law 6/80/M, dated 5 July 1980 (Macau Land
lands exist as follows:

e Public domain land;

* Private domain land (a residual category, ie, land that does not qf
domain land nor private ownership land); and 1

» Private ownership land. wesions shall be granted by a public auction, through a;publi-; bid ﬂc:r
B i i ions / be used, infer alia, when the

Land may be the object of: in writing. Public auctions may not be used, i

for developments with public interest.

» oRe e obtained upon an application to the Macau Government, followed

advices from different public departments on a variety of issues. The
e certain contents, such as:

* aconcession by Aforamento;
* a Concession Leasehold; and
® precarious use or occupation.
Article 39 of the Macau Land Law defines the entities that may obtag
land or hold special licenses to their occupation, as follows: E

* individuals of any nationality; the useful domain (dominio itil) or the annual rent per square meter,

e legal entities irrespective of the place of incorporation; and Jower than what is established in the law; and
* other entities of public nature. , concessions that the applicant holds as concessionaire.

Land that may be the object of a concession leasehold are: on. the following documents need to be submitted:

* rustic land (raw land, ie, without any kind of construction): and Registry Certificate;

» urban land or with urban interest lands. » utilization of the land, with the localization of the land;

The Chief Executive of the Macau SAR is responsible for the chin ess
and any other rights related to the lands.

‘stating that the applicant will renounce foreign jurisdictions; and
from the Macau Land and Real Estate Registry.

The most common and usual way of granting land in Maeau'is thra of an application, the following issues have to be considered by the
leasehold contracts executed with the Macau Government ‘on behalf 0

Special inistrativ gion. seholdimi :
pecial Administrative Region. The concession leaseholdém ¥ be BF the land development proposal;

* provisory, during a certain period of time to be &tablished; and ghts;
s definitive. as soon as the clauses of the Concession Leasehold Cont

es of the land development taking into consideration the nature and
and the land is delimited.

nstruction works projected; and
ssues that may have to be introduced in the Concession Leasehold
order to protect the public interest of the Macau SAR and third parties

. . ¥l
Sub-concessions are only permitted when:

* there is a public interest that applies for the celerity of the development
granted; or

above issues have been cleared, and public departments and other
partment, Electricity Company, etc) have been consulted, the M_at:au
¢ Works Department shall form a view on whether the application 1_w1l| be
and, subsequently, the Chief Executive shall issue a dispatch granting the

* in favour of credit institutions that, to promote and accelerate the develoj
loaned on the land concessionaires and the concessionaires have def:
agreements.

o

Leasehold Contract and must comply with applicable laws and regulations. 0 ground for its dispensation. After the delimitation of the land, the Chief

14-0707 PR—— Ind Investments: A Guide to Law and Practice 14-0707
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o Phase | entails a quick review and allows merger situations
raise competition concerns to proceed without undue delay. The
complete a Phase 1 review within 30 working days.

i

jor financial centre and there are some 120 commercial banks
rore. The cost of borrowing in SGD has often been quite low.
impose any exchange controls in respect of borrowings in currencies
o dollars, ie, companies are free to borrow in USD or any other
4 other than there being some restrictions against speculating in
rrowers are also free to borrow in Singapore dollars.

If the CCS is unable to form a view during Phase 1, it will n
extensive Phase 2 review and require further information. The
complete a Phase 2 review within 120 working days. '

{4-0805 Financin imit imposed generally by !aw on rhg gmounts that a borro_wer can
. re no generally applicable thin caplta]lsgunn ru!es.or rule.s which limit
of the capital of the borrower (though in certain industries, there may
‘ e atication requirement by virtue of the industry that the company is
Companies may raise financing by issuing shares. Shares may by y
denomination and, under Singapore law, do not have a par value. In addj
shares which carry voting rights, companies may also issue non-voting s . . . ;
“preference shares™ as these usually carry a right to dividends on :g : es such as banks, while equity 1"und1I1g._l'I'ial"'_k“3 b:‘f Wy L}f-- Geliyiiry
They may be redeemable or non-redeemable, convertible or non-cg e shares (please see l_he SCCioH. ony Equity. Financing; ghose).
capitalists will often subscribe for preference shares in a start-up, which g iy be scen as a type offupucine (Gl is i hetwenn theextenpark)
of redemption under certain circumstances, and may also be conve: ity financing (ordinary shares), in that in terms-of pontrol of
shares just prior to the successful listing of the company. In addition
from non-shareholders, companies may also seek to raise capital from
shareholders by engaging in a rights issue.

Equity financing

to companies is often by a mixture of loans from shareholders and

e voting rights (less than the ordinary shares, while unless other
pmwded bank lenders have no voting rights at the board of directors of

Companies may also seek to raise financing by listing on Sing wer); and
Securities Trading Limited (SGX). The SGX has two boards: a Main Bo jority in liquidation over ordinary shareholders.
Companies that seek to list on the Main Board must meet the minimm.a)
which are both qualitative and quantitative. Quantitative criteria comprisen
achieving a minimum shareholding spread, having a minimum amcuit of p
and/or achieving a minimum capitalisation level. The listing pricss for the - . banks have started to adopt the loan documents of the Asia Pacific
generally takes about 12-16 weeks. The company will nettiio issue a iation.
must meet the disclosure requirements set out in the Securities and F
also file a listing application with the SGX.

stamping or registration requirements for loan agreements and no
ovals for borrowings.

Companies that seek to list on Catalist do ndt eed to meet minim
criteria but must be sponsored by a financial institution that is registered
sponsor on Catalist. A prospectus meeting the disclosure requirements
Securities and Futures Act must also be issued, and a listing application
SGX. The listing process for Catalist is generally shorter than that for the
taking about five to six weeks.

‘may also seek to raise debt financing through the issuance of debt
as bonds or notes. These debt securities may be issued to the public, or to
sophisticated investors by way of private placements. An issue of debt
to be accompanied by a prospectus which meets the requirements of
Futures Act (SFA), or pursuant to an exemption under it.

es, including foreign debt securities, may be listed on the SGX. In order
uments issued by a Singapore incorporated issuer, the issuer must be
ed on the SGX (in which case the issue of debt securities must have a
Itof at least SGD750,000), or it satisfies any of the following conditions
Debt financing - pESECurities have a principal amount of at least SGD750,000:

Companies that are already listed on another exchange may also seek.
on SGX either by seeking a secondary listing or by issuing Global Depository

Companies can also raise financing by relying on debt, either via loanss PEISSuer must satisfy certain specified quantitative criteria in relation to
or, by issuing bonds to the public. Ch as achieving a minimum shareholding spread, having a minimum
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made during these periods, the offeror must ensure that prior acquisit
terms that are better than the terms of the takeover bid, and that gy
are on identical terms to the takeover bid.

'.rgquf."fmfﬂ”

rition Act, a proposed transaction will generally require notification
on Bureau (the “Bureau”) where thresholds relating to both the size

size of the transaction are exceeded. The size-of-the-parties
where the parties to the transaction, together with their affiliates,
_or have annual gross revenues from sales in, from or into Canada,
0 million. The size-of-the-transaction threshold distinguishes among
s ansaction. For an asset acquisition, the threshold is met if the
- Canadian assets acquired or the annual gross revenues from sales
ated from those assets would exceed CAD70 million. For a share

old is met if:

Bid conditions d th

There may be conditions attached to a takeover bid. Such
prescribed by Canadian securities laws and vary according to the foljg

(1) the business of the target;
(2) the nature of the consideration offered:

(3) the extent of regulatory : ol - | |
Sl alue of the assets in Canada owned by the subject corporation or by

{ 1} “‘hElhel [he bid ]-5 h“Slilﬂ or fl Ilﬂlldl 5"- . \ ( : | e‘ [+ [ [Ei ] i
: 1 or from al‘lada g nera d om [hDSE assets E\’OUld Exc eed
I'VIOI'EO\-'EI. d h(}sti]ﬁ bid 'i'i"i“ L-USIOIIIHI“\-‘ LDI‘IEaiI! a ddilionﬂi cond itiy

occurrence of events that are not in the control of the bidder but within .
target. ' of the proposed acquisition of the voting shares, the acquiror, together
tes, would own more than 20 percent of the voting shares of a public
more than 35 percent of the voting shares of a private corporation, or
jor already owns more than the above percentages before the transaction,

‘more than 50 percent of the voting shares of either a public or private

Plans of arrangement

Under a plan of arrangement, the target company and the purg]
execute an arrangement agreement and the target company prepares ag
c!rcular setting out the terms of the arrangement. Prior to completion
circular, a court preliminary order must be obtained. In order to approve ‘he
a special meeting of the securityholders must be convened. Generally,
received in the form of a special resolution. The requirements for a spee
vary across the corporate law statutes of the provinces. After {is appra
the target company can then apply for a final court order apprakiig the an

a proposed transaction is notifiable, notification must be made by
and the entity being acquired. Pre-merger notification filings are subject
of CADS50.000 per notification.

> must wait 30 days following a filing before completing a proposed
in the circumstances of a hostile takeover bid, the waiting period
b from the time that a complete filing is received by the Bureau. If the
et of Competition (the “Commissioner”) considers that filing to be
! can require additional information to be provided. This could postpone
ent date for the waiting period. In addition, the Commissioner has the
30 days of receiving an initial filing, to formally require that additional
ovided. This process is known as a secondary information request (SIR).
es receive a SIR, they cannot close the transaction until an additional
s has passed afier all of the additional information requested in the SIR

P-mxies in respect of a securityholder meeting held“to consider an 2
be solicited and validly deposited up to 48 hours priliz 19 the time of
meeh:ng but later deposits may be accepted at thé UiScretion of the
meeting. However, proxies can be revoked at ‘any time up o
sec_nntyholder meeting. A securityholder meeting held to consider an a
adjourned to any future date by a simple majority vote of the sharehol
at the originally scheduled meeting or at the discretion of the chairperson

Merger control

The Competition Act provides for the effective regulation of co
matters affecting competition. The purpose of this statute is to maintain
compgliiton in Canada. For the purposes of this section, we will focus only on
provisions of the Competition Act.

om the statutory waiting periods, the Bureau has also implemented
gts, or-“service standards”, for completion of the Bureau’s review of a
. The service standard applicable to any particular transaction, and the
complete a review of the transaction, will depend upon whether the

es the transaction as “non-complex”, “complex” or “very complex”.
I the classification, the target maximum turnaround time for review can
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Non-income earning representative office

For companies which do not intend to engage in commercial trape
the activities to be performed in Mexico are limited to idemify nol
liaise with Mexican clients, the establishment of a non-income e
office in Mexico may be advisable. Similar to the establishment of a
approving the establishment of a non-income earning representative §
adopted by the foreign company. Since this type of entity is not eq
activities, its registration with the Public Registry of Commerce and
the Foreign Investment Bureau should not be required. However, j
governmental agencies may require obtaining of such authorization andy

ican Antitrusi Law, a “combination” is defined as any “merger,
rol. or any other act” carried out among cumpe_tilor‘s, suppl_iers.
other economic agents by means of which companies, associations,
5 interests. trusts, or assets in general may be combined.

that any combination reaches any of the following thresholds, the
Commission (COFECO) must be notified before the transaction

.5 of acts leading to a combination, and irrespective of the place of its
slves in Mexico, either directly or indirectly, an amount greater than
ant of 18 million times the general minimum wage effective in the Federal
_gpproximately USD73,100,000):

: s of acts giving rise to the combination involves the accumulation of 35
bor aore of the assets or shares of an economic agent, whose annual assets in
: Qmaal sales originated in Mexico, are greater than the equivalent of 18
the general minimum wage effective in the Federal District (ie,

ely USD73,100,000); or

of acts giving rise to the combination involves the accumulation of
prate capital in Mexico, greater than the equivalent of 8.4 million times
al minimum wage effective in the Federal District, ie, approximately.
0.000. and two or more economic agents, whose assets or annual volume
s jointly or severally, amount to more than 48 million times the general
 wage effective in the Federal District, ie, approximately USDI 88,000,000,
in the combination. Under this hypothesis, both elements (ie,
of assets and estimation of assets or sales of the economic agents) must

fi4-1004 M&A rules and merger control
M&A rules

Under Mexican law, a merger can be defined as the form of corporata
whereby:

e a Company transfers the totality of its patrimony, rights and
Surviving Company, while giving up its own legal existence; or

e the merger of two or more companies to form a new entity which will
legal existence.

Both scenarios require compliance with several provisions set forth in th
the merged and merging companies as well as those of the General Co
(GCL).

Procedurally, in Mexico a merger follows the following pattern:
of a notification, COFECO may within 10 business days order the
ts involved not to conclude the deal until a favourable COFECO’s
ed. If no such order is issued, the transaction can in principle go ahead as
order has been issued following the date of issuance of the order receiving
arance for the combination, COFECO shall within 35 business days from
filing of the application for clearance of the combination, issue its final
DFECO is entitled to request additional information during the first 15
ollowing the date of filing. In this case, the 35-day period will be counted
when all the requested information has been received. COFECO's failure to
resolution within the 35-business day period shall be understood as there
ction on COFECQ’s part against the combination.

e The terms of the merger and the balance sheets of the, imerging
companies must first be approved by an extraordinary sharenolders/paring
of each company. 1

» The merging company and the merged company must execute a me
setting forth the specific terms and conditions of the merger.

e Relevant merger excerpts and the corresponding balance sheets must b
the Official Gazette of the domicile of both companies. The merged com
also publish the approved procedure for the discharge and satisfaction
ie, the procedure of payment of outstanding debits.

e The merger resolutions must be formalized before a notary public m
subsequently registered before the Public Registry of Commerce of
domicile of the merged and merging companies, to be effective against

ack clearance procedure exists for cases where economic agents file an
ccompanied by appropriate information ‘“clearly evidencing that the
will have no purpose or effect that diminishes, damages, or impedes
vand free trade”. In fast-track cases, COFECO shall issue a final resolution
siness days following the date of issuance of the order receiving the filing of

e Certain notices must be filed with competent governmental authorities,
National Foreign Investments Registry and the Ministry of Finance and
(Secretaria de Hacienda v Crédito Piiblico).
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environmental liens and other liens in the jurisdiction in which the
are being acquired is organised (or, if acquiring real property s
real property is located) and to clear any liens prior to a'-“-quil‘iﬂg,the

using independent contractors often enter into agreements whereby
their right, title :L_Hd interest in mc_wn_rk being cre.'ﬂe.d to ahg
"¢ often also establish workplace guidelines under which their
at any works created in the course of employment are deemed to be

company-.

-

f14-1108 Intellectual property

Introduction 3 sfom
s subject to both federal and state trademark laws, which provide for

use of a device (including a word, phrase, symbol, produce shape, or
acturer or merchant to identify its goods and services against
use by others. The Trademark Act of 1946 (more commonly known
") provides the statutory framework for regulating federal protection
as the Model State Trademark Bill, developed by the International
ation, is used as the basis of state trademark statutes and has been
. While trademark common law rights arise from the actual and
a mark, in order to obtain the greatest protection for a mark, it is
the mark with the USPTO in order to provide notice to third parties
ants to sue for trademark infringement. Assignments of registered
recorded with the USPTO in order to provide constructive notice to
alue. The main test of trademark infringement is the likelihood of
ate and federal anti-dilution law also provide protection for distinctive
P uses by junior users that dilute their distinctiveness. Trademark
attempt to address the growing problem of counterfeit or imitation
ically with the intent to deceive a consumer as to its authenticity.

The US legal system has a statutory and common law fram
certain rights and protections for owners of intellectual property
personal property that is the result of creations of the mind. The law
and how IP is created, who owns it, what rights of exploitation the gy
property, the duration of the owner's rights, and the limitations apg
owner’s otherwise exclusive rights over the property.

In the US, IP is generally divided into four broad catego
(2) trademarks; (3) patents; and (4) trade secrets. Rights and prg
generally based on federal laws for copyright, trademark and patents;
governs the protection of trade secrets.

The US Patent and Trademark Office (USPTO) is the federal
for the granting of US patents and registering trademarks. Protection
enforced through the court system and the US Customs Service.
disputes are instituted by the owners of IP through civil law suits. ¥
contain criminal enforcement provisions, prosecutors in criminal cases p
large-scale piracy and counterfeiting activities. The US Customs Servi
exclude goods from entering into the US if the goods would infringe US}

copyrights (see, eg, 19 CFR §§ 133.0-133.7 (1972)). N
pyrighis ( 8 3% ( ) US are governed by the federal Patent Act and are generally based on

stem. Patents may cover any non-obvious, novel and useful process,
facture, or composition of matter, or any new and useful improvement
to the USPTO for review. The owner of a patent has the right to
from making, using and selling the invention” for 20 years from the date
filed with the USPTO. Patents can also be filed for ornamental
cally modified plants. Patents allow a holder to sue for infringement to
and/or enjoin the sale of infringing products. Valid patents can defeat
covery so developers should be aware of any prior art and obtain a license
f any patent(s) a developer improves or relies upon. State laws do not

Copyrights

US federal copyright law provides protection for “otigina! works @
are fixed in a tangible medium, including literary, drainatic, musical, an
other intellectual works. Subject to certain limitations and exceptions,
copyright has the exclusive right to reproduce, adapt, distribute, perfo
work. One major limitation is the doctrine of “fair use” which alle
copyrighted materials without permission from the rights holder for g

criticism, comment, news TFPU"ﬁI'EE- teaching, SChﬂlfffShiP or research tion for patents. As with copyrights, companies using independent
lawful copies have limited rights under the “first sale” doctrine. A copys % enter into agreements whereby the contractors assign their right, title
automatically upon creation and generally lasts for the term of the aut ny invention to the company, and establish warkpla;: guidelines under
addlfmna! j."l] years after the authoy s death. Then the work returns to “emp oyees agree that any palen; filine made on an inventioﬁ‘u will designate
However, in order to recover certain statutory damages or other remeFlI S the owner of the patent itself, with the employee individually listed as an
the benefit of presumption of ownership, copyrights need to be registe : -
Copyright Office. Copyright ownership becomes more complicated if @
produced by a group of collaborators or by one or more independent ¢
each contributor is deemed a co-owner of the copyright unless th
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14-1307 Property law

] ! 5 ut Eﬂ."!".‘r‘;e s to
-8 vironmenta statute. [[.\ o
d L pI’lnCIpa} en

*remedying, avoiding or

Zealan i

management of the environment by
- | - 0 iviti fironment.

Subject to consent which may be required under et B e At on s eavirn

Legislation, overseas persons are free to acquire or lease

without any need for consent from any regulatory body (see o

is largely responsible for implementing the RMA and, for this
3 s
Overseas Investment Legislation).

;e divided into two tiers (regional and dislr_ict councils).
e 13 onitor environmental matters relating to air, land, water
Disatgd rli'ic:runr:ils. focus on regulating agiivities n:lfnin_g to Iian:ji uie.
councils are responsible for ‘cu‘n_tm]lmg the eft_ecia off : an :::q
“ubstances and noise), land subdlnflﬁtqll and the effects o agln: d.
e egional council functions under the RMA include

rivers. R | ] : :
2 ﬂ;;fd quantity, the discharge of contaminants to land, air or water,
i :

and natural hazards.

Sale and purchase of land

Agreements for the sale and purchase of land are required o
by the parties or their representatives, and may be either uncon
conditions for the benefit of either party. Usually, these conditions
satisfied by the purchaser. Common conditions include the i
necessary finance, obtaining and approving of builder’s reports and ¢
due diligence, or the purchaser obtaining and approving :
Memorandum (LIM). A LIM is a comprehensive report produced
Council and contains all the relevant information the Council kng
(such as, consents, District Plan classifications, potential hazards,

plishes a consent process for the approval of dCVE|DpITIIEHE lpmp?qiﬁi'
Jlications for resource consents musl be made to re_g:on‘[ih mumer;;
oth, depending on the proposed dex-'elopm-?m. Follc_:u.—mg ‘e r;:;:_:t-.ﬁm
nt local authority may grant consent, Iv.-nh or wnhqu:n con Ii ::ve-;-;
erson who makes a submission in relation to an application,

Environment Court,

Changes in land ownership are registered on a centralised §
system, which can be searched by the public. While the public h:
information, only authenticated, registered users (usually solicitors)
property or register various interests such as mortgages. Elect
documents is compulsory, and with very few exceptions being those
signatures are required (eg, court orders), this has resulted in the
based lodgements.

tions involving interests in land, im-'els[.ors will usually gndenaket;r;
_'gation as part of their due dlhgence. Depf:ndlm]g ?ﬂ 1
s may include engaging third party ?nwmnmental consu lfm i’i’on gf
gation will depend on the investors risk appetite anc_i {ts_perL:.p el
ental issues on the site. Phase [ enwmnmen.tal |1'n,-'esl|g.i_uﬂrisrﬁetrll:z3 .
exercise involving an environmental audit to detem?me‘w e i
have been obtained. whether the consents arf:rﬁl.lll _r.um;n -LiM)
¢ any contamination issues noted on a public register tlr}cludmg :j .:1 rré a<
ymination issue is identified then a purchaser may decu:iertc.s unde =5
nmental investigation. Phase II environmental investigations |m‘:? t;
pnsultants attending at the site of interest and undertaking tests

Land development

Where an investor intends to develop land in Néw Zealand, h _
Building Act 2004 and the Resource Management XchJ99] (the RMA)

’ . . pination levels.
The Building Act 2004, in conjunction with the Building

construction of buildings. It requires that building consent be obtained
local Council for construction or alteration to an existing building.
building consent will often be subject to various conditions.

some of this risk, purchasers may obtain envimnmeqtai warranties fm?'l
‘may also attempt to obtain an environmental mderlnnily. It is common to
gnmental indemnity for an identified environmental issue.

In addition, work must start within twelve months after the cOnst
and it must be completed within two years from the date the building
although the ability to apply for an extension exists in both cases.
building project, a code compliance certificate should be applied for fro
which confirms that the work complies with the building consent. In the
used by members of the public, if people want to start using the premi
compliance certificate is issued, then the owner can apply for a certifical
This will only be granted if the Council is satisfied that the public can
safely.

gs relating to the provision of security are CC_IIlSi.L!ETl:d.ll'I "iiundmg. »'1;:
‘and NBDTs” under fJ4-1305. As far as secunty Interests over pe_rs,oz?a
cerned the PPSA. which came into force on 1 May 2002, provides z;_‘set
i l:zur interests created over personal property. The PPSA does not affect
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however, a legitimate interest to suspend disclosure .~ \:vhich is us_uall;,'
negmialinns on a recommended offer — such suspension is allowed [L_lnt_ll
peen reached) provided confidentiality can be ensured and the public is
the non-disclosure. In case of rumours, an emergency press release may be

then disappear. Many variations of this basic form of statutory/legal me
such as a merger between a parent and a subsidiary, or a lri.':lrrlllf l‘;gal u
the consideration shares may be issued by a member of the acgu‘a?. ‘
The legal merger is the only merger that is directly regulated in qu[]}]u A

MJLV %
Acquisitions
.. the bidder, the target and the target’s board members need to no.tify the
tai :;.f their transactions related to the target — some of which details also
ublished in the offer memorandum.

Introduction

Under Dutch law, a distinction must be draw
d53 w, a dis . n between :
companies, and public (listed) companies. Generally speaking w]?:npn
company, parties have a lot of freedom. Partly due to Europe'an Iegi |
cli]

public companies need to comply with several rules governing the biddj can also be conducted by way of an asset deal where all assets of the

ny are acquired. The management of a company may -onty decide to sell
assets of its company after approval by the general meeting of shareholders.
3531 is usually not necessary, but exceptions apply, eg, for n?al estate. Dutch

¢ that in the event of such transfer of assets, all employees will transfer along
% ‘a5 sets and will automatically be employed by the new owner of the assets.

Share deals

The most CoOmmon i“ﬁthod I o i 18 }' sf
oI vaU'nnE d bU"iII]E‘H b a er
s x an
tran ;IEI cdn D“-I}‘ be dOI'Iﬂ b'\" a JIOIEJIdI dEEd-

Potential bidders for public (listed) companies

: - : s should be

public offers can be distinguished: P aware that t
for competition aspects in principle, no third party approval is needed for a
A transaction. Exceptions exist in case of the involvements of banks or other

nstitutions as already explained in 4-1702.

» friendly offers;
* hostile offers: and

* mandatory offers. . _ ‘
b nies entering into an M&A transaction are however obliged to consult with

n a friendly offer, the management of the targ R ecti ch Works Councils prior to a transaction. The establishment of a
g get company ective Dut P

recom
shareholders accept the offer. Usually management and the bidder concluga auncil is obligatory for companies with more than 50 employees. And, they

“merger protocol” in which they agree on the price and principal deal to n so at such time that the Works Councils can still influence the decision of
structure, conditions precedent, competing bids and break fees). s “or not to transfer control. Negative advice from the Works Council results in
agreement has been reached, parties are obliged to immediately "uz.i licl postponement of the acquisition by at least one month during which the
offer and its main features in a press release. ANV Council may take the matter to court. Furthermore, the relevant trade unions also
our : vy ; i any nter into
In a hostile offer, the management of the target compefsdoes not rec i lﬂf;]“;frlnpﬂﬂr to the transaction and can oblige the company to e
offer. Usual]}' a bidder makes a hostile offer after ncgonatim's for a recommend a3 .
have failed. However, since 2007. it is no longer mandatory to consult ma

1o a hostile bid. i 5 : Sy ! r
s hid:_ id. Many listed companies have anti-takeover devices in place

er control

jess concentrations may result in powerful companies which are dominant
to affect competition significantly or eliminate competition in a specific market.
this, the Dutch Competition Act provides for a system of ex ante assessments
gers and acquisitions above specific turnover thresholds. The Dutch Competition
(NMa) has to be notified of a proposed concentration, which cannot be pursued

a clearance is received.

If a party together with its group companies is able to exercise at least 30
the voting rights at a general meeting of a listed company, it is obliged
mandatory offer for all other shares. The offer must be unconditional and the |
be equal to the highest price paid by such bidder in the preceding 12 months =
such purchases have not been made, the average quoted share price in the p
{mon::s. TI_1fI:] oing_lation also arises when 0ne~party reaches the 30 percent
ogether with ano i i S i ici -
m?ing o er party with whom it acts in concert, eg, by an explicit or i 705 Financing
Insider trading rules pla : . . . Y, Netherlands has a high level _ﬂnanciqi systern With. an. Sasily ac;esscd
gt g play an :@portam rﬂle in P]’fbh(? offers. In principle, comg ass banking system. All major international banks are represented in the
isted in the Netherlands need to disclose price sensitive information immediately:

14-1705

a Outbound Investments: A Guide to Law and Practice

14-1704

© 2011 CCH Hong Kong L




LA Chapter IV oy o adom 725

qums in issue and the importance of what is at stake and the complexity of

This chapter provides a basic summary of the procedures and
" ps taken musl be proportionate to the case.

litigation process before the courts of England and Wales, which are.

Civil Procedure Rules (CPR).
' i1l be an early hearing for the court to set the steps to trial (directions). the

Which court will handle the case? n which the trial will take place (the trial window) and the length of the trial

Civil claims with a value in excess of GBP50,000 are usually ha £
Court. Lower value, less complex disputes are dealt with by the Co{i n tions
o is under an obligation to disclose to the other all documents within its
which it either relies or which adversely affect its case or another party’s case
S anport another party’s case. “Documents” includes paper documents and
stored information. Communications between a lawyer and his client made
s or receiving of legal advice will not have to be revealed, neither will
ions between the lawyer and the client or a third party made with the
purpose of helping in the conduct of the litigation. These documents are

The High Court comprises the Queen’s Bench, Chancery and R
Cpr!lrpercial disputes are dealt with by either the Queen’s Bench gr
Divisions. Cases involving a sufficiently technical or scientific element by
the specialist Technology and Construction Court.

The procedure

Pre-action
statements of the witnesses who will give evidence at the trial are exchanged
of trial. This enables the parties to assess each other’s case and narrow the
spute. Witness statements usually stand as that witness’s evidence in chief at
can be cross-examined in court on that evidence by the other party.

. Unless there are good reasons to the contrary, all parties are ex
dialogue to try to resolve their disputes before issuing legal proceedin;
not, 1th::y may be penalised by the court in costs. Usua]l::r'. a party is i
fieiaﬂed letter setting out his claim and enclosing anjf supporting d
intended defendant should be allowed a reasonable period (say 30 days) to

[

dent experts with relevant expertise may also be called, with the permission
to provide a report on a technical issue. Expert reports are exchanged before

Commencing proceedings
the experts are expected to meet before the trial to identify any areas of

_ The usual way to commence proceedings is to issue a claim form in g
it on the other party to the dispute. The claim form sets out a summary of wh
A more detailed document setting out the full “particulars™ of the case l
which the claimant relies and the basis for holding the defendant lia'n}: R
within14 days of serving the claim form. B ]

CPR encourages parties to consider the use of ADR, such as mediation, and
n discussions at any time during the proceedings to try to settle the dispute.
ications genuinely aimed at settlement are regarded as “without prejudice”
they cannot be shown to the trial judge until after judgment and only for the
claiming costs. Under the CPR, if a winning party fails to beat a formal offer
litigation, he will have to bear the other party’s costs of the proceedings from
fime period after the offer to settle was made.

_ Ifthe defendant intends to dispute the claim, he must serye 3 defence seting
he is not obliged to meet the claim. ]

_ The particulars of claim and the defence are called\"statements of case
or its legal representative must sign the respective statements to confirm (o
1L 18 true.
s in the High Court are heard by a judge. Before trial the judge is provided with
intends to rely. The parties must agree and prepare paginated bundles of all
peuments they wish to refer to the judge or to a witness during the trial. All
must attend trial for cross examination unless the opposing party agrees that a
attendance is not necessary. Any witness of fact, who refuses to attend trial, can
with a witness summons requiring him to do so. The process of
Xamination is adversarial, not inquisitorial. The judge must be impartial and may
s to the witnesses to clarify matters of fact or of expert testimony.

Defended claims

ane a claim is defended, the court will ask the parties to complete an *2
questionnaire”, describing certain features of the claim and/or defence, and W
the claim to one of the three tracks: small claims, fast track or multi-track.
with a value in excess of GBP25,000 will be assigned to the multi-track.

Court process for multi-track claims once proceedings are issued

proceedings are recorded and the parties can obtain transcripts of the
Pedings in court including the judgment. Civil trials are open to members of the
ic, unless there are good reasons why this should not be the case.

_ The CPR requires all parties to conduct litigation with the “overriding ol
mind. This is to deal with cases justly having regard to the identity and financi
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4 .j\ESO the names of companies registered in Switzerland enjoy
identical or confusingly similar company names (see Code of Obli
adopting a name for a new Swiss company, it is therefore advisable to con

1

miake sure that it doe infri a pre-existi :
smot infringe the name ol & pre- Xy S labour law bears the stamp of the essentially “liberal” character of Swiss

as opposed to certain European jurisdictions. Switzerland has remained
general evolution in  matters like protection against dismissal,
Jation for employees and union rights within a company.

Patents

Sw_iss patent law is based on the “first to file” principle (see Pape
companies intending to enter into the Swiss market should therefore mg
products do not infringe existing patents held by third parties and
patents with respect to Switzerland. Switzerland is a member of the
Cm.n:enn'm! and it is therefore possible to obtain a European Paten
Switzerland. Switzerland is furthermore a contracting party to the Pages
Treaty. Patents are granted for new, commercially applicable inventig
protection for patents is 20 years and may not be extended. Suppl
cer[i_ﬁcates may however extend the life of a patent for pharmaceutical
maximum period of five years. Patent rights can be freely assigned (Von B
2008). A new specialized Swiss Federal Patent Court will soon become
replace the first instance jurisdiction of the cantonal courts in patent
infringement matters.

Copyrights

Swiss copyright law protects literary and artistic works, including a
software provided that they have “individual character”, ie, are the result of ar
intellectual creation or expression (see Copyright Act). Copyright prote
autpmralically. fe, no registration or other formalities (such as the use of .
notice) are required. Because both China and Switzerland are man
WTO/TRIPS Agreement, Chinese copyrights are automatically protected i
as well. Copyright protection lasts for the life of the author plus ¥ year
cap;;righl in software, which extends for the life of the author plus 50 y
S_vﬂss law, the copyright always originally belongs to the individual author (
hire” doctrine). The right of commercial exploitation of a copyrighted work
transferred or licensed. On the other hand, the author’ s moral rights are des
non-transferable (Von Biiren/Marbach, 2008).

i« pverview shall provide a summary of Swiss labour law, including the related
ity scheme, and of the Swiss work permit regime.

g governing employment contracts

actual regime

of the relations between employer and employees are regulated by individual
b . contracts drafted based on the relevant provisions of the Code of Obligations.

e, INOreover, NUMmerous collective employment contracts whereby employers and
b e associations, on the one hand, and employees’ associations (labour unions),
ther hand, jointly establish provisions concerning, eg. the conclusion, content and
on of the individual employment relationships of the participating employers

yees. Collective employment contracts are genuine compromises between the
st of employers — or employers’ associations — and employees’ associations. It is

Ueuch contracts that labour strikes rarely occur in Switzerland and that labour peace
Wi ]j" Sﬁngllﬂl'dﬁd.

. law on employment contracts and the pertinent provisions of public law
ing, eg, maximum weekly working hours, security in the work place) apply to
tizens and foreigners alike.

on of employment contracts

termination of an employment contract does not require advance approval by a
mmental or regulatory body. Where the employment contract has not been entered
a fixed period of time, notice may be given by either party at any time without
ustification. According to statutory law, the notice period is between one and
hs, depending on the years of service. These periods may be altered by written
but, in practice, periods in excess of six months are rarely provided for.
s exist with regard to the termination of employees who are absent from work
Billness, accident or military service or in case of pregnancy of an employee.

Designs

. Novel designs (ie, patterns and shapes) with individual character may b
in Switzerland (see Designs Act). If a design is merely functional, it is e ]
Ejf{s}gn protection under Swiss law. Designs need to be registered in order to’
initial period of protection lasts five years and may be extended up to a max ployment contracts, whether they were entered into for a definite or an indefinite
years (Von Biiren/Marbach, 2008). 4 time, may be terminated by either party based on just cause at any time with
. . ate effect. Any circumstance under which the terminating party cannot in good
. Dssi[‘tlni?::Sl:ll)dpbrgt:?:ii:ﬁi‘rﬁ:;;ssmw (unlike, eg, German law) does not pro! expected to continue the employment relationship is considered “just cause™.
- / : or not such circumstances are found to exist, however, is a matter for the judge’s
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Chapter'_'

f holding companies. If a holding company holds more than 10 percent of
of another Swiss or foreign company, or participations with a current
of more than CHF1 million, its taxable income is reduced by reference to a
the net earnings generated by the participations and the total net profit. Net
o the earnings derived from participation. minus financing costs related thereto,
nt deduction to cover administrative costs. As a rule, capital gains on the
cipatiun benefit from the same reductions.

ha:ve ente:‘recl into a double taxation treaty with Switzerland

w;thhold}ng tax may be recovered fully or partially oran i
withhoelding tax refund or exemption at source is also ramn?gdbe o
EU member state as such companies can likely heieﬁt fn:;m

Directive which i
1993) more or less implemented the EU Parent Subsid

nita

II'I case Df d Chll’tESf p . [ g fﬂxes
]J'Eli‘ﬂ!'ll com a“} SLL[ES \:"l[hholdlll
pe L I‘lde ] Chlne. e S o Xation t .I-h]S
rcent w T th S WI1SS D()Uble ta trea Y. e

the Swiss Federal Tax Authorities. companies

companies (also called “qdministrative” or “mixed companies”) usually
ces to other entities of the group abroad or to foreign companies. Most
erally grant tax privileges to these companies. An auxiliary company can
-4 commercial activity in Switzerland.

Interposing a Luxembourg intermediary holdi
and its Swiss subsidiary company could reduce Sw?fscx'?lfhaglﬁpe -
dlsrr;buted by the _Swiss company in such a structuring first uf][g ke
holding and the 35 percent Swiss withholding tax is r:duced o il
Igﬁgﬁlgpqsrg gqub]e taxation treaty (provided all requirements fo:-D tre
ividend income in turn is very likely exempt from ro
? !.mder lhg L_uxcmhnurg participation exemp[‘:ion. OE-:: etil:o II_J,IE
l_a»mhute_s this income as dividends to the Chinese parent, li "
withholding tax is triggered either. As a result dividends of’lhlkEIy-
longer are subject to any withholding tax in Europe Suc:h t .
analyzed on a case by case basis and may be ccnﬁrmcél in adva:arlxcesE

S eneral rule, at least 80 percent of the income from its activities must be
o1 non-Swiss sources (ie, a maximum of 20 percent of income may be linked
wces). Many cantons additionally require that at least 80 percent of its costs
At to activities undertaken abroad.

n auxiliary company, it may apply for a tax ruling
sourced income is only subject to a
tive income tax rate of about 8-12

ed a company qualifies as a
ed to a treatment where its foreign
federal, cantonal and communal effec

Value added tax (VAT)

As a rule, anyone who makes, in a regular and ind s
transactions in Switzerland that exceed CHFIDOTUO[] is li % ependcl-:lt g '
able to VASHS gre is no federal tax holiday as such, but there are specific economic measures in
8F certain underdeveloped areas of Switzerland which effectively achieve the
The Confederation may thus grant assistance to businesses which establish
in areas that are economically underdeveloped. Federal aid may be granted as
commercial loans andfor as a contribution to the payment of interest on such

wever. this is only available if the company settles in certain parts of the

2 Proceeds of sales made and services rendered in Switzerland are
: edslandard rate of § percent (jwhic.h is reduced to 2.5 percent far .
Hee S ?.ll'ld to 3.8 percent for services in connection with the pro.*iviu*ﬂvf-'
] méexer. exp9ﬁed_ goods and services benefit from a VAT exem;ti:n ,
goods or services imported from abroad are subject to 8 m-ﬂer;l S\\;iﬁ

company usually fulfils the conditions to be deemed a VAT i:;'ayer and b ‘

register as such with the Federal Tax Authority (Héhn/Waldburger, 200 ; Y'and li
y a canton for cantonal an communal income

s incentives may be granted b

Tax Act).
: - for locating new business activities in the canton or in a specific region in
Special tax reliefs : P, . . : pe T
Business incentives may in particular be obtained under an advance tax ruling
for creating a new presence or for an expansion project which has particular

relevance for the canton. The new business activity must furthermore not be in
petition with existing local businesses. Lastly, and potentially most importantly,
S incentives are generally granted in connection with the creation of new jobs
y international standards, the number of jobs which need to be created to benefit
iness incentives are generally quite low (eg, beginning at 10 to 20 jobs in most
Business incentives are obtained by negotiation with the relevant cantonal
promotion office, often in cooperation with the cantonal tax authorities.
§ may include up to a ten year tax holiday at the cantonal/communal level as
interest loans on new buildings, easy access o work permits etc.

Taxation of holding companies

vy .Tln genfarfll. holding companies whose main purpose is the adminis
fg[]eh !'_nenls in other companies (subsidiaries in Switzerland or ab )
owing preferential tax treatment on both the cantonal and the federal &

t_Oﬂ a cantonal tax level, holding companies are generally exempt rom
profits and pay only a reduced tax on capital. ]

g I%ven t_hough the federal direct tax does not recognize the concepl €
mpany, substantial tax reductions are granted to qualified dividend
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