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[f1-000] Laws and regulations covered in this chapter

(1) Administrative Regulations on the Human Resource Market (issued for the
first time on 11th September 2003 ; revised on 22 March according to The De.
cision of the Ministry of Personnel and State Administration Jor Industry ang
Commerce on Modifving the Provisions on the Administration of Talents May.
kets; Announcement No. 4 on 22nd March 2005 by the Ministry of Personne]
and the State Administration for Industry and Commerce) ;

(2) Provisional Administrative Regulations on Sino - foreign Joint Venture Em.
ployment Intermediaries ( Announcement No. 2 on 4th September 2003 by the
Ministry of Personnel, Ministry of Commerce and the State Administration ;
amended on 24th May 2005 according to The Decision of the Ministry of Per-
sonnel, Ministry of Commerce and the State Administration on Modifying the

Provisional Regulations on Management of the Sino — Foreign Joint Venture

Employment Agency Agencies.

Survey of the Labour Law in China

[11-005] Composition of human resources cost in China

Human resources cost is the expenditure arising from the acquisition and develop-
ment of human resources, and this includes acquisition cost, usage cost, development
cost and separation cost. China’s labour regulations are precise mainly on the issue of

use cost of the human resources, that is, the wages of employee, social security, public
housing funds, labour protection fees and welfare.

(1) Wages—general salary given out as hourly wages, piece rate wages, bonuses,
incentives, allowances, overtime wages, and payment given in special circumstances;
(2) Social security—inclusive of endowment insurance, medical insurance , unem-

ployment insurance, maternity insurance and work accident insurance. Except for ma-
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temity insurance, where the contribution is determined by regional regulations, the pay-
ment for the other four insurances is mandatory ;

(3) Public housing funds—long term housing savings deposited by both the em-
ployers and the employees for the purchase of public housing. Employers are responsi-
ple for contributing to the public housing fund;

(4) Labour protection fees—employers are responsible for the payments, so as to
prevent accidents and injuries during work;

(5) Welfare—additional expenditure set aside by employers to improve the pro-

duction and living conditions of their workers.
[§1-010] Responsibilities of the human resources manager

Adapting the hunian resources (“HR") policies of global companies to the Chinese
context

The glohdl HR policies of multinational corporations (“MNCs") are unusually
standaslliseG, but in view of differing laws of different countries, appropriate adjust-
mehts must be made to the global HR policies, so as to comply with the legal require-
ments of the territory.

Multinational corporations in China should adapt the global HR policies they plan
to adopt in China to the Chinese context, making adjustments in accordance to the laws
in China.

Establishing localised policies

One of the responsibilities of the HR manager is to establish HR policies that are
suitable for China and MNCs based in China.

According to Art 4 of the Labour Contract Law, employers shall establish and per-
fect rules and regulation in accordance with the law, so as to ensure that employees en-
joy the right to work and fulfil labour obligations. The rules and regulations here refer
to the internal rules and regulations that will affect the employees’ rights and obliga-
tions. The law enforcement agencies, labour disputes arbitration organization and judi-
cial courts will recognise and implement the rules and regulations that comply with the
Chinese laws.

According to the usual practice in the implementation of labour law, in the event
that the employer is negligent in establishing the regulations in accordance to the law, or

should the regulations not contain detailed measures of implementation, a pro - employ-
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ee stance will be employed in the interpretation and evaluation of the provisions of the
labour law. According to the Labour Contract Law, if the rules and regulations of the
employer violates the stipulations of the law and the legal provisions, and this causesg the
employee to suffer losses, the employee can dissolve the labour contract; the labour aq.
ministrative department will issue a warning and a rectification order; the employer will
be liable for the losses suffered by the employee. This, therefore, makes the localisatj-
on of the HR policies all the more important.

Inspections for regulation compliance

The HR manager must ensure that the rules and regulations adopted by the employ-
er comply with the labour law requirements of China. The Labour Law here includes
the precise interpretation of the Labour Law of the People’s Republic of China ( passed
on 5th July 1994 on the 8th meeting of the 8th Standing Committee of People’s Con-
gress with effect on 1st January 1995; hereinafter refers to Labour Law) and also the
relevant laws, administrative regulations, regional laws, rules, and civil interpretations
that are formulated by the relevant national agencies in accordance with their legislative
functions as defined in the Legislation Law of the People’s Republic of China ( passed
on 15th March 2000 of the 9th Standing Committee of People’s Congress with effect on
1st July 2000; hereinafter refers to Legislation Law) .

Laws

The National People’s Congress and the Standing Committee of the National
People’s Congress are in charge of national legislation, ie the authority to enact laws.
The responsibility of the interpretation of these laws belongs to the Standing Comimi‘tee
of the National People’s Congress.

Administrative regulations
The State Council will establish administrative regulations in accordance to the

Constitution and laws.

Regional regulations

Members of the People’s Congress and its standing committee from the provinces,
autonomous regions and municipalities can establish regional regulations in accordance
to the actual situation and requirements of the area, as long as it does not violate the na-
tional Constitution, laws and administrative regulations. Members of the People’s Con-
gress and its standing committee from large cities can also establish local regulations, as
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long as it does mot violate the national Constitution, laws and administrative regula-
tions, and also the laws and regulations from the home province or autonomous region.
The People’s Congress standing committee of the province or autonomous region must

first approve the regulation before it takes effect.

Rules

The various departments of the State Council, committees, People’s Bank of Chi-
na, the Audit Commission and organisations directly under them with administrative
management functions can establish rules under their purview in accordance to the na-
tional laws and administrative regulations, decisions and orders of the State Council.
The People’s Government from the provinces, autonomous regions, municipalities and
large cites can also establish rules in accordance with the national laws, administrative
regulations and th= Jocal laws of the province, autonomous regions and municipalities.

The varitus laws, administrative regulations, regional regulations and rules form
the basis O the inspections for regulatory compliance. On top of that, the legal interpre-
tatioris.by the Supreme People’s Courts based on the Constitution also form a basis for

r¢fer=nce.

implementation of HR policies of companies

During the implementation of the HR policies, the HR manager must pay attention
to the archiving of all types of documents and vouchers for evidence preservation, espe-
cially those that involve legal documents. This includes job invitation letters, labour
contract texts, rules and regulations ( employee handbook ), training records, assess-
ment records, etc. Extra attention must be given to the management of labour contracts,
and a reminder system regarding the expiry of contracts should be set up so that the HR
manager would not make any mistakes in this area. In the management of errant work-
ers, it must be clearly verified through the collection of adequate evidence, with consid-
eration given to the applicability of the law, and carried out with proper procedures.

THE LABOUﬁ LAW SYSTEM OF CHINA

[11 -015] Labour Standard Law

CHINA

Labour Standard Law is the collective term for regulations regarding minimum wa-
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ges and basic labour conditions. It covers working hours, rest and vacations ( maximym
working hours ) , wages ( minimum wages) , labour safety and hygiene conditions, ang
protection of females and minors etc. When hiring, employers should adopt wage and
labour conditions that are higher, but never lower, than what is beneficial to the em-
ployee as stipulated in the regulations of the Labour Standard Law.

The Labour Standard Law of China is mainly established through the Labour Law,
and covers areas such as working hours, rest and vacations, wages, labour safety ang
hygiene conditions, labour protection of female workers, and labour protection of mj-
nors.

In addition, some concrete regulations are also incorporated in related laws and or-

dinances, and rules and regulations, which mainly include the following .

(1)Main regulations relating to working hours and rest and vacations—Stare Coun-
cil Provisions on Working Hours for Employees ( revised and issued by the State Counci]
on 25th March 1995) ; Method of Vacations for National Holidays and Memorials ( re-
vised and issued by the State Council on 14th December 2007, was implemented with
effect from 1st January 2008 ) ;

(2)Main regulations relating to wages—Regulations Governing the Composition of
the Gross Income ( approved by the State Council on 30th September 1989, State Statis-
tical Bureau Order No. 1, issued on 1st January 1990) ; Payment of Wages Provisional
Regulations (issued by the Department of Labour on 6th December 1994 ) 3 Minimum
Wage Regulations ( Ministry of Labour and Social Security Order No. 21, issued ok
20th January 2004 ) , eic;

(3)Main regulations relating to labour safety and hygiene—Law of the Pevpic’s
Republic of China on the Prevention and Treatment of Occupational Diseasés ( PRC
President’s Order No. 60, issued on 27th October 2001 ) ; Safety Production Law of the
People’s Republic of China ( PRC President’s Order No. 70, issued on 29th June
2002) ; Regulations on Reporting the safety production and investigation settlement
( State Council Announcement No. 456, issued on 9th April 2007 ) ; Regulations on
Management of Labour Safety and Hygiene Education of Workers and Employees in En-
terprises ( Department of Labour, issued on $th November 1995) ; Regulations on the
Administration of Labour Protection Articles ( Department of Labour, issued on 23rd A-
pril 1996 ) ; Regulations on the Supervision and Administration of Labour Protection Ar-
ticles( State Administration of Work Safety’s Order No. 1, issued on 22rd July 2005),
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etc; and
(4)Main regulations relating to the special protection of female and minor work-

ers—Provisions on the Labour Protection for Female Workers ( State Council Order
No. 9, issued on 21st July 1988 ) ; Provisions on Special Protection for Minor Workers
( Department of Labour, issued on 9th December 1994 ) ; Provisions on Prohibition of
Child Labour ( State Council Order No. 364, issued on 1st October 2002) , etc.

[]1-020] Labour Contract Law

The labour contract is an agreement in which the employee and the employer estab-
lish their labour relationship vis — @ — vis each other and it specifies the rights and obli-
gations of both parties.

The Labour Cantract Law was promulgated in China, and was implemented with
effect from 1st\January 2008. It regulates the conclusion, performance, amendment,
dissolutios! ¢r*termination of labour contracts.

The-iabour Contract Law is approved and promulgated by the General Office of
i National People’s Congress Standing Committee,, and is a special law which is appli-
cable throughout the entire country. The Labour Contract Law is consistent with the La-
bour Law in terms of legal principles. In addition, the Ministry of Labour has stipulated
many departmental regulations with regard to labour contract as the supplement of the
Labour Law. For instance, Economic Compensations due to Violation or Rescission of
Labour Contracts ( issued on 3rd December 1994 by the Ministry of Labour) and Meas-
ures on Compensating for the Violation of Relevant Provisions on Labour Contracts un-

der the Labour Law (issued on 10th May 1995 by the Ministry of Labour).
[11-025] Collective Contract Law

The collective contract is a written agreement which is executed between a repre-
sentative nominated by the trade union or employer and the employer, in accordance to
the provisions of the laws and regulations and based on equality and consensus reached
through consultations.

In the Labour Contract Law which will be implemented with effect from 1st Janu-
ary 2008 , there is a chapter on “Collective Contracts” which makes provisions for this
area of the law.

Other regulations that make detailed and comprehensive provisions for this area in-

CHINA
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order, and the execution period has expired less than five years, or had been dane _hecks on personnel to ensure that they have the qualifications.

political rights because of crime and the execution period has expired less than §

— [14 -035] Background checks of personnel prior to joining a special

industry

Besides the special legal restrictions on some special positions for candidates, prac-

(3) Had been appointed as the company or corporate director or manager of hante
rupted companies, or was personally responsible for the bankruptcy. It has only

less than three years since the date which the companies or enterprises declared gitioners in certain industries also have their legal restrictions.

ruptey ; For example, under the Securities Act in China, expelled employees from Stock

(4) Had been appointed as a legal representative of companies or enterprises y Exchange , securities clearing agencies and securities service agencies, securities compa-

ks
Nick

had violated the law, resulting in the revocation of business licences and closure of ool . pies due to law violation or disciplinary misconduct, and the employees expelled from

panies, or need to bear some forms of personal responsibility. It has only been less u,.t the government agencies cannot be recruited as employees for securities companies.

three years since the companies and their business licences were revoked; and Therefore, employers from such sectors would need to conduct this level of back-

(5) Large personal debt outstanding at maturity. und checks on th=ih candidates before hiring them.
g y gro

According to Art 125 of the Enterprise Bankrupicy Law in People’s Republic of [94 -040) Prior notification or consent of background checks
China published in August 2006 and implemented since 1st June 2007, corporate di : C ) B i o ) &
tors, supervisors or senior management personnel who have violated the duty of lo:-faity o S B

diligence obligations, resulting in bankruptcy of an enterprise, cannot hold appoin tion or-consent on background check. We understand that employers are not required to
“beain prior consent of the candidates before they conduct checks, but the precondition

as corporate directors, supervisors and senior management personnel within three years

from the date of the end of the insolvency proceedings. is that the checks conducted by the employers should closely revolved around whether
According to the Securities Act, any situation under Art 147 of theCompany Lawcf the candidates have attained the requirements for the job, directly related to the matters

People's Republic of China or any one of the following cases, the persons are not al— tich are linked to the management of the taff aftcr they are hired, inciading, bot not
limited to matters directly related to candidates with the duties of the position require-

lowed to serve as corporate directors, supervisors or senior management personnel :
ments ( including professional ethics) , or matters related to cultural requirements by the

(1) The persons in charge or corporate directors, supervisors and senior Matdge-

ment personnel of the Stock Exchange, Securities Clearing Organisations who.hid viola-

employers.
o In addition, for specific industries or specific jobs, employers should also checks
ted the law or because of disciplinary misconduct, being removed from their duties. It on candidates whether they have criminal records, law violation records and poor credit

has only been less than five years since being relieved of their duties; and record information or occupational performance information. Prior notification and con-

(2) Lawyers, CPA or investment advisory bodies, financial advisers, credit rating sent is not needed when obtaining such information.
According to the current practice of laws and regulations in China, to conduct
checks on the basic personal information, educational qualifications, work experience
and vocational aptitude of candidates, whether the candidate has the non — competition
obligations to previous employers or obligations of confidentiality, and other informa-
tion directly related with the appoinlmem, prior notification or consent of the candidates

is not required. Whether the other information is also included in the scope of checks

agencies, asset evaluation agencies and professionals from certification agencies who
had violated the law or because of disciplinary misconduct, resulting in the revocation
of their professional licence. It has only been less than five years since the date their li-
cences had been revoked.

According to the above — mentioned laws and regulations, when appointing direc-

tors, supervisors or senior management positions, employers should conduct background
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inces, autonomous regions, municipal labour and social security administratiy
€ deqn

ments can increase the record information appropriately as needed.
false advertisements is prohibited

[14 -100] Filing time requirements of a labour contract record Employers are prohibited to provide false recruitment information or to issue false

According to the Notice to Establish Labour Record Filing System, employers g ecruitment advertisement during recruitment.

Detention of certificates is prohibited

recruited new employees or have renewed labour contracts with their employees
Employers are prohibited from detaining employees’ identity card and other certifi-

file the recruitment or renewed labour contracts within 30 days. The terminatio E d
* ermination of Ja.

bour contracts should be filed within seven days after the termination or dissoluti -
the labour contract takes place. N

cates during recruitment. According to Law of Employment Contract the labour admin-
istration authority shall order the resident identity card or other certificates be returned to
If there are changes made in the name of employer, legal representative, economie. ~ the employee within a prescribed period of time, and meanwhile, impose a fine in ac-
type, organisation code, filing of the changes should be done within 30 days. De "I

tration of employers should be done within seven days.

cordance with the provisions of relevant laws. Labour

Seeking unlawful profits is prohibited

[14 -105] Department filing labour record procedures Employers @re-prohibited to collect property or personal belongings from employees
. ) as guarantes orjunder some other guise, and seek unlawful profits or conduct other ille-
Notice on the Establishment of a Labour Record Filing System states that from 2007

onwards, all employers who hire their employees through legal means should

gal activities in the name of recruiting. According to Law of Employment Contract La-
- . gister porr. -smployers who collect any property or personal belongings from employees as
their filing records with their i : , ..
meats above the —_ respective labour and social security administrative depart- guarantee or under some other guise, the labour administration authority shall order the
cou - . .
. oty :3-ve - And if what the employers register turns out to be differ- property or personal belongings be returned to the employees within a prescribed period
ent from the actual operation, actual operating procedures need to be filed in the labour

and social security administrative departments.

of time, and impose a fine on the employer at the rate of RMB 500 to RMB 2,000 per
It must be noted th concerned person; where any damage has been caused on the employee as a result there-
no t i icter i i i

. ' at some regions are stricter in terms of implementation based mn of, the employer shall be liable for compensating the damages.
e understanding from the labour department, for example Tian Jin, Shanghai, G [N+

- - ' , I‘

Zhou; there are also some regions ( like Beijing) that do not require the emp!tvers to
register their filling records. é 4

JEmployers are prohibited from recruiting candidates who shall not be employed
No employers may recruit minors under the age of 16 or other persons that shall not
be employed according to any State law or administrative regulation ( refer to " Ban Re-

cruitment” ) .
Employers are prohibited from recruiting personnel who do not have legal identity

PROHIBITION ON RECRUITMENT

documents.
[14 -110] Prohibition on employers in th Unfair competition is prohibited in the recruitment
rs in the
Y! recruitment process No employer may recruit employees by defaming any other employer, by commer-

The Labour Contract Law, Employment Promotion Law and Regulations of Em- cial bribery or any other unjustifiable means.

ployment Service and Employment Management have set out the prohibition provisions

when employers are performing recruitment, including, but not limited to, the points

Discrimination is prohibited
No employment brochure or job advertisement that is issued by an employer shall

402
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been expanded to include private i i i
non — i i i i isi ious i
pri n — enterprise units and their employees. of legislation which contains more detailed provisions on various ISSues related to labour

Secondly, it provid ins ; .
y provides that where the laws or administrative regulations contain, gp contracts. Based on the principles of applicability of laws such as “new laws takes pre-

the State Council has formul i i i
ated, separate regulations concerning the conclusion, per- cedence Over old laws” and “special laws takes precedence over general laws” , if there

are inconsistencies between the provisions in the Labour Contract Law and the Labour

provisions of the Labour Contract Law shall apply.

formance , modification, dissolution or termination of employment contracts by and pa-

tween public institutions and their employees who are subject to the employment syg. Law, the

tem, matters shall be handled in accordance with such regulations. In the absence pf (45 -025] Impl - vitise. Linkioue Contract La
s - mplementa ion O e ur Contra W

such regulations, the issues shall be handled in accordance with the relevant regulationg

in the present law. In i ; B g o
P & other words, it clearly stipulates that public institutions and their According to Art 98 of the Labour Contract Law , the law comes into force as of 1

employees who are subject to the employment system will also need to establish laboyr January 2008.

contracts vis —a — vi : il
s vis —a — vis each other. However, consideration is given to the fact that em. Article 97 of the Labour Contract Law regulates;

ployment systems implemented by public institutions may di from ral hi
y differ general labour : i
e Labour relationships

contract systems in the rights and obligations of both i i
g parties of the labour contract and in If an employmitnt relationship was established prior to the implementation of the

[he management Syslﬂﬂl. T‘herefore th. e V s I 1011 (}l a written em 10 ment CU]]t[aCt. th'E C
gl ghl %o Chm L&bﬂur CGPI racalaw WlT.]]Gul‘. the C{)I'ICI.U.S P }I’

to adopt special regulations.
~oncluded within one month from the date on which the law becomes ef-

tract shall ©e

Thirdly, it provides that the Labour Contract Law is applicable to the conclusion fecti
. echive.

performance, modification, dissolution or termination of employment contracts when
T abour contracts

government agencies, public institutions, social organisations establish labour relation-
Employment contracts concluded before the implementation of the Labour Contract

ships with their employees. In other words, apart from civil servants and personnel whn"-
Law and continue to exist on the implementation date of the law shall continue to be

are subject to the laws for the management of civil servants and employees who are sub-
ject to the employment system in public institutions, government agencies, public insti- e

The number of times of which a fixed — term labour contract can be renewed

tutions, and social organisations should establish labour relationships with their othes
The number of instances of consecutive conclusion for a fixed — term labour contract

employees and implement the Labour Contract Law. L
In addition, Art 3 of the Implementation Regulations on the Labour Contjui: Law stipulated in item (3) of Art 14 shall be computed with effet from the renel of e
of the People’s Republic of China (issued and implemented on 18 September 2008 )

clearly provides that partnerships and foundations of legally established accounting

fixed — term labour contract following the implementation of the Labour Contract Law.

firms, legal firms, etc, are legally considered as employers in the Lab 3 Jeciel campenastion
Law. our Contrack If an employment contract existing on the implementation date of the Labour Con-
tract Law is dissolved or terminated after the implementation of this law, in accordance
" with Art 46 of this law, a financial compensation is payable and the number of years for

[15 -020] Effectiveness of the Labour Contract Law
. which the economic compensation is payable shall be counted from the implementation

The Labour Contract Law was passed and promulgated by the General Office of the:
National People’s Congress Standing Committee, and is a special law which is applica=
ble throughout the country. The Labour Contract Law is consistent with the Labour Law:
in terms of legal principles. On the other hand, the Labour Contract Law is a new piece

date of this law. If, under relevant effective regulations prior to the implementation of
this law, the employee is entitled to financial compensation from the employer with re-
gard 1o a period prior to the implementation of this law, the matter shall be handled in

accordance with the relevant effective regulations at that time.

413

412




RC Employment and Labour Law Guide |

(1) The employee himself: So — called “authorised persons " or “agents” cann
substitute the employee in signing the labour contract. For the same reason, the m~
nion which represents and protects the interests of the employee under the labour | -
has the right to represent the employees to sign a collective contract with the com .~ ;
but it cannot substitute the employee in signing the labour contract with the employe; ;

(2) Statutory age of employment: The country’s laws and regulations have set
gal requirements for the employment age. In China, the general statutory age of .
ployment is 16. Article 15 of the Labour Law prohibits the employment of minors u
the age of 16. There are some exception provisions for professions with special reg
ments: for example, according to Art 8 of the Provisions on the Prohibition of Using
Child Labour, artistic, sports or other special skills units may, upon agreement by .,,
ents and guardians and approval by the above - county level Labour Department, recruit
minors under the age of 16 as artists or sportsmen.

The employer

According to Art 2 of the Labour Law, the employer refers to enterprises, individ-
ual private businesses, government agencies, service units, and social organisatig
within the country that are legally established, have the ability to pay wages and soc
security fees, to provide labour protection conditions and can take on relevant civil re=
sponsibility. According to the Labour Contract Law, private non — enterprise entities are. §
also included. : $

o

(1) Can the employer's branch office sign and conclude the labour contraci?
According to Art 4 of the Implementation Regulations on the Labour'\Contract
Law, a branch office established by an employer as defined in the Labour Contract Iaw
which has obtained its business license or registration certificate according to law may
conclude employment contracts with employees in the name of an employer; if it lms
failed to obtain a business license or registration certificate, it may conclude emplor

ment contracts with employees only upon the authorisation of the employer. '

(2) The employer should have the legal operating qualifications. ;
According to Art 93 of the Labour Contract Law, employers who do not have the
legal operation qualifications and operate illegally shall have to take on legal responsibil-
ities, pay the remuneration and financial compensations to employees who have started

working according to the relevant local regulations, and compensate workers who have
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suffered damages.

[95-080] Invalid labour contracts

In accordance with Art 26 of the Labour Contract Law, the following contracts

shall be invalid or partially invalid:

(1) A party uses means such as deception or coercion, of takes advantage of the
to cause the other party 1o conclude or amend the labour contract
intent of the other party;

(2) The employer excludes itself from its legal liabilities, and removes the rights

and interests of the employee;

(3) The mandatary: provisions of the laws and administrative regulations are viola-

ted.
If thersiis any dispute regarding whether a labour contract is invalid or partially in-
valid , ziiz tnatter shall be resolved by the Labour Dispute Arbitration Committee or the

Pespi a"s Court.

In accordance with Art 27 of the Labour Contract Law, if the labour contract is

partially invalid, such invalid provisions shall not affect the validity of the other provi-
sions, which shall continue to be wvalid.
Furthermore, in accordance with Art 28 of the Labour Contraci Law,

contract is adjudicated to be invalid, and the employee has already performed labour,
labour remuneration. The amount of the labour

if the labour

the employer shall pay the employee a
remuneration shall be determined with reference to the labour remuneration of another

employee with the same or similar job position in the employing company.
[95 -085] Exclusive labour contracts and exceptions

The labour contract is a basic method for establishing a labour relationship, and it
signifies that an employee is employed by one employer. Generally, an employee can
establish a labour relationship with only one employer and can sign only one labour con-
tract. However, under special circumstances, an employee can be employed by differ-
ent employers, which will result in the same employee signing two or more labour con-
tracts. The laws and regulations of China have set relatively strict and clear limitations

on such situations.
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the employee have agreed on following the relevant provisions of the place of peg

tion of the employer, the relevant provisions of the place of registration of the ¢

shall apply.

(95 -180] Other regulations relating to the content of the labour cgne
tract

Other matters

Other matters (or other content) of the labour contract refers to some areas relajed
to the content of the labour contract but not part of the necessary clauses of the I
contract that still need to be negotiated and are included into the contract after reach ,!,;:
consensus. This content is established by the parties voluntarily and is not legally
datory. In other words, the legal validity of the labour contract is not affected Whﬂhﬂt
or not these clauses are added into the labour contract. 1

Article 17 of the Labour Contract Law states that, other than the necessary clauses,
the employer can also agree with the employee in the labour contract on other matters

such as the probation period, training, safeguarding of commercial secrets, supplemen-

tary insurance and welfare benefits.

Prohibiting clauses (invalid clauses)

The content of the labour contract should be within the law and adhere to the prin-
ciples of faimess, equality and voluntariness. Therefore, in view of the content of la-
bour contracts, labour contracts that include mandatory regulations that violate the laws
and administrative provisions, or those whereby the employer relieves itself from any re-

sponsibilities and excludes the rights of the employee will be considered as wuoily or
partially invalid.

Situations where the agreement is not clear
According to Article 18 of the Labour Contract Law, in the event that the labour

contract is not clear on standards such as the labour remuneration and labour conditions,

and this results in disputes, the following procedures and methods can be employed to

settle the issue:

(1) The employer and the employee can renegotiate the contract;

(2) If negotiation fails, the regulations for collective contract can be used;

(3) If there is no collective contract or if the collective contract does not stipulate

CHAPTER S | LABOUR CONTRACTS

y regulations on labour remuneration, the “equal pay for equal work” system will be
an

i i i i ive contract does not stip-
;mp}emcnted; if there is no collective contract or if the collective

glate any regulations on standards such as labour conditions, the relevant State regula-

tions will apply.
tract
Accessory 10 the con -
During the conclusion of the labour contract, there are times when the employer

and the employee have to go into details regarding some clauses due to objective rea-

sons. In regards to this, both parties can either list out clearly all the items agreed in the

original contractual text, or choose to list out items agreed upon by means of an acces-

sory to the contract. In practice, the appendix to the contract commonly found is the

confidentiality agreement, non — competition agreement and training agreement. In sucP
situations, the appendix\is considered part of the labour contract, which means that it
should adhere to-the tegulations on labour contract stipulated in the Labour Cclsmracf
Law and other relevant laws and legal provisions. At the same time, the appendix pos-
sesses the~tegal validity of the labour contract.

Theze is also another type of appendix to the labour contract. This is when two par-
sax with a labour relationship have concluded the labour contract, but due to changes to

sertain conditions, there is a need to renegotiate some of the clauses in the contract.

Such situations will be considered as modifications to the original labour contract.

PROBATION PERIOD IN THE LABOUR CONTRACT

[95 -185] Probation period in the labour contract

The probation period ( also known as the adjustment period) refers to a period of
mutual observation and review that is agreed upon in the labour contract by the employer
and the employee through consultations on an equal basis in concluding the labour con-

tract for the purpose of mutual understanding and selection.

In accordance with the Labour Contract Law, the employer and the employee can
enter into consultation to determine the probation period. Here, the use of the word
“can” is not equivalent to “shall”. If the employer and the employee are of the opinion

that there is no need to establish a probation period, then after consultations on an equal




CHAPTER 5 | LABOUR CONTRACTS
PRC Employment and Labour Law Guide |

is traini is still being i and the apprentice-
In accordance with Art 83 of the Labour Contract Law, if the employer by tablished. Currently, this training system is still being implemented , PP
ship period is determined based on technical levels.

the present regulations and agrees to a probation period with the employee, the ahas | |
| The internship period is a period of time within the internship system. The intern-

Administration Department shall issue an order for rectification to be carried out. [f ha
agreed probation period in violation of the law has already been performed, the emp}
er shall pay compensation to the employee according to the duration of the ultrg
probation period that has already been performed, based on the monthly wage that ¢
due to the employee after the probation period. 3

ship system is a type of training and education system implemented by the State for

technical schools, secondary schools and vocational institutes. Usually the school would

sign an internship agreement with the employer that it is correspondjflg with, and the
‘employer will provide the place and equipment for the internship. It is a type olf on -
the — job training before a labour relationship is established. The scope of such mtcrn-
ship training has widened, and many undergraduates will look for employers to do their

before graduation. Therefore, the agreement that is signed between the em-

[15 -200] Industrial attachment, apprenticeship, internship and pro-
bation periods i .
‘internship a
ployer and the intern should not be viewed as a labour contract, but as a type of civil

contract. . -
The probation period refers to a period of mutual observation and review that is a-

In accordance with the provisions of item (3) and (4) in the Reply of the Gene
Office of the Ministry of Labour Regarding the Enquiry on Relevant Issues for the M
agement of Labour Employment, a simple analysis and comparison of the concepis
the internship period, apprenticeship period, industrial attachment period and probation
period is given below.

greed upofi ik the labour contract by the employer and the employee through consulta-

tions Gnian equal basis in concluding the labour contract, for the purpose of mutual un-
The-mdostnal atischment, periidis a period.of e within the infustri o dersteanding and selection. The probation period should not exceed six months.

system. The industrial attachment system is a form of practical training and appraisal It can be seen that the internship period , apprenticeship period and probation period

where the State allocates and dispatches college and secondary school graduates to a_,.f-' belong to three different types of systems, where the differences are as follows:
ployers, and it is applicable for government agencies and companies. The concrete con-

' (1) Duration. The apprenticeship period is determined based on the requirements
tents of the industrial attachment system are as follows: the industrial attachment period

of the technical level ; the industrial attachment period is at least one year; the probation
is for one year, whereby an industrial attachment wage is implemented during this per= .

od, and the job cannot be adjusted. After the period is over and if the graduate passss
the appraisal, the job position will be officially confirmed. However, if the giaduate

does not pass the appraisal, the period shall be extended, and the wage may be reduced | m—— AN e e s
by one level. - .

period does not exceed six months.
(2) Methods of confirmation. It is mandatory to implement the apprenticeship and
internship period according to the existing administrative regulations. While the proba-

consultation within a timeframe of six months ;

Although the industrial attachment period has been ordered to be abolished, it can ‘ . )
: e ; (3) Target groups for the implementation of the scheme. The apprenticeship peri

be seen from the provisions for the probation period of civil servants and the probation
riod of employment contracts that the industrial attachment period has been aced :
b g " o tachment period is mainly for college and secondary school graduates, and technical
by various types of probation periods. pe , -y
g school graduates who are newly employed; and the probation period is for employees
The apprenticeship period is a period of time within the apprenticeship system. The ool gradu . -
that include the abovementioned personnel. Therefore, where the apprenticeship sys

od is mainly implemented for new employees in certain job positions; the industrial at-

apprenticeship system is a training system or a known training method to help a new em-=
ployee in a new job position familiarise himself/herself with the job and to improve his/
her skills. It is a type of on — the - job training after a labour relationship has been &§

or industrial attachment system is implemented, an employer may stipulate a probation

period not exceeding six months when signing a labour contract with an employee.
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The “recognisance” mentioned in the various regulations listed above also includeg.

the different types of fees that is similar in name to recognisance, and possess the chap.
acteristics of " requiring the employee to provide guarantee or using other reasons to cgj.
lect the property of the employee™ as described in Art 9 of the Labour Contract Lay,
According to Art 11 of the Labour Contract Law, when recruiting an employee, the

employer is not allowed to request the employee to provide guarantee, or collect the

property of the employee under the pretext of guarantee, nor detain the identification
certificate or other identifications of the employee.

As a regulation that safeguards employees at a greater length as compared to previ-
ous regulations, the Labour Contract Law has also formulated a system of fine and the

rates for such violations. Article 84 of the Regulations states that, in the event that the
employer violates the Regulations and collects properties of the employee in the name of
guarantee or other reasons, the Labour Administrative Department will order the em-

ployer to return the properties back to the employee within a prescribed period, and im-

pose a fine of more than RMB 500 but less than RMB 2,000 per head as punishment; if

the violations cause damages to the employee, the employer should assume liability to

compensate.

If the employee dissolves the labour contract legally and the employer detains the
records or other objects belonging to the employee, the punishiment for the violation will

be in accordance with the regulations mentioned above.

[15 -310] “Special operation” and *special operation qualification”

“Special operation” refers to operations that pose serious dangers to the safewy of

the operator, the people around him/her, and also the surrounding facilities.

The scope of the special operation is classified into 10 categories; electric work op-
erations ; boiler operations; pressure vessel operations; crane operations; blasting opera-
tions; metal welding ( gas cutting) operations; gas check operations in underground
mines; automobile vehicle driving; motorboat driving; turbine operation; and scaffold

erection operation in building construction.

The national standard Management Rules on the Technical Safery Assessment of
Special Operation Personnel ( GB5306 —85) and the Provisions on the Management of g

Technical Safety Training and Assessment of Special Operation Personnel (Issue No. 31

(1991) of the Ministry of Labour) promulgated by the Ministry of Labour have given
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clear stipulations on the scope of special operations and the requirements, training, as-
sessment and permit issue for special operation personnel.

“Special operation qualification” refers to the possession of the “ Special Operation
Personnel Operating Permit” issued by the labour department and other relevant depart-
ments that the special operation personnel must obtain before being allowed to com-
mence operation at the work post. The personnel must undergo technical safety training,
and pass the technical safety theory examination and actual operating skills assessments
before being issued the permit. This permit is a type of national occupational qualifica-

tion certificate.
[15 -315] “Other labour rights stipulated by the law”

“Other labour iights stipulated by the law™ refers to the right of employees to par-
ticipate and organise labour union in accordance with the law, right to participate in the
democratic <nanagement of the employees, right to participate in social voluntary labour
activitisS} right to participate in labour competitions, right to propose reasonable pro-
poals “right to engage in scientific research, technological innovations and inventions,
L.ght to dissolve a labour contract in accordance with the law, right to refuse the orders
of employer that gives directions against rules and force orders on dangerous operations,
right to voice out and criticise actions that endangers life and physical health, right to

impeach and file charges, right to supervise actions that violate the labour law, etc.
[95 -320] “Daily wage" and “hourly wage”

The Circular of the Ministry of Labour and Social Security on the Issues Concern-
ing the Average Monthly Working Hours in a Year and Wage Conversion of the Employ-
ee (Issue No. 3 (2008) of the Ministry of Labour and Social Security) states that, ac-
cording to the amendments by the State Council on the regulations of the Measures on
Having a Holiday for National Annual Leave and Memorial Days ( Order No. 513 of
the State Council) , the number of public holidays for all citizens is increased from the
original 10 days to 11 days. Based on this, the average monthly working days and
working hours in a year are adjusted to 20. 83 days. At the same time, monthly wages
are adjusted to 21.75 days, and the daily and hourly wage of the employee is calculated
based on these figures.
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Trade Union Commitiees and Committee Members

[16 -135] Trade union committees

The trade union committees at every trade union level is the management and exec.
utive body of the trade unions. Article 9 of the Trade Union Law states that trade umﬂm'
at every level are established on the principle of democratic centralism, and trade unigp
committee members at every level are elected democratically by the trade union mem.
bers’ assembly or the trade union representative assembly. The trade union membem!
assembly is formed by all members of the trade union. The trade union representative

assembly is formed by representatives who are elected through democratic elections

[16 -140] Election of trade union committee members

The trade union committees of trade unions at every level are the management and
executive bodies, and the selection should reflect the choice of voting members. 'I]g.
list of nominated members should be deliberated and scrutinised repeatedly. Voting WIII
be anonymous, and the vote can be a formal competitive election by having more camh. g
dates than needed and voting desired candidates. Alternatively, a list of popular candi-
dates by a previous differential voting can be produced before the formal round of voting
to determine the actual winners of the vote. |

In order to avoid the appointment of spouses or relatives of the manager, director
or key personnel of the state — owned enterprise into the trade union committee, hence,
possibly compromising the legal rights of the employees, the Trade Union Law states
that the close relatives of the enterprises’ key personnel are not allowed to stand for fue.
election of the trade union committee.

[16 -145] Benefits of trade union committee members

Part — time committee members

According to ¢l 2 of Art 40 of the Trade Union Law, non - full - time basic level
trade union committee members can use normal production or working time to attend
meetings or participate in trade union work for up to three working days per month with-
out penalty.
Full - time committee members

According to Art 41 of the Trade Union Law, the wages, bonuses and allowances
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of full — time committee members of enterprises, public institutions and organs are to be

paid by the relevant enterprise/unit/body :

(1) Wages, including supplementary wages; public institutions with structured
wage system should include basic wage, vocation wage and retirement wage;

(2) Bonuses, including monthly bonuses, year - end bonuses and productivity bo-
nuses awarded by the enterprise/ public institution, similar to management staff of simi-
Jar rank;

(3) Allowances, including national allowances and allowances given by enterpri-

ses, public institutions or organs to their staff ;

full — time staff of basic level trade union are to receive similar treatment with other

staff in social security(and other welfare benefits.
(16 —150( !senefits of trade union chairman

Accerding to Trade Union Law and Measures for the Election of the Trade Union
Chairnian of an Enterprise ( Provisional ) , the trade union chairman of an enterprise
shall be selected generally from the deputy executive level and shall receive equivalent
senefits. The enterprise should ensure that the working hours and benefits of a non full
_ time chairman are in accordance to the law. The union should not change the work
duties of the chairman at will within his tenure. In case a change of work duty is neces-
sary, the approval of the trade union committee at the same level and the trade union at
the next higher level must be sought, and a democratic procedure should be implemen-
ted according to the law. From the day on which a full - time chairman assumes the
post, the duration of his labour contract shall be extended, the extension shall be equal
to his tenure; if the unfulfilled labour contract duration of a non — full — time chairman
is shorter than his tenure, the labour contract duration shall be extended until the expiry
date of his tenure. However, this is not applicable to chairmen who have committed se-
rious negligence or who have reached the legal age for retirement. The dismissal or
change of chairman of an enterprise trade union can be approved only when half or more
of all the members of the general trade union assembly or all the representatives of the

trade union assembly consent to the dismissal by anonymous balloting.
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onclusion of Collective Contracts

[]6 —250] Draft discussion

A collective contract is the labour contract agreed and signed by the trade uni

e trade union representative on behalf of the unit. As such, the draft coll I'mmn 3
act must be discussed and approved by the employee representative assem:I -
e workforce; the China law regulates the attendance numbers and number}l urthe‘ i’n‘
stes for the meeting. i

Article 51 of the Labour Contract Law states that a collective contract o
ages, working hours, rest and leave, labour security and hygiene, insurance \ .ljabo 3
re, etc, can be worked out by employees with employers through fair ne; zutiau"i"rd-
he draft of collective contract should be submitted to the employee re . i o,
smbly or the entire workforce for discussion and approval. P Tl

Ar-ticle 36 of the Regulations for Collective Contracts states that the emplo
:senlau‘vc assembly or the meeting of the entire workforce shall be attendcdpb y:;ep'
m.— thirds of the employee representatives or employees when discussing the :raft o
-xnve contract or draft special collective contract. In addition, the draft collective 3
act or draft special collective contract would need the approval of at least 50% il
mployee representatives or workforce. o
Once the draft collective contract has been approved by the employee representative

ssembly or the entire workforce, it wi i resen
, it will be signed by both the chi i
he collective negotiation. e R

[96 -255] Examination of collective contracts

N Lj:j:;d;nj u:) t;e:;:; la:s‘uf China, the collective contract should be submitted to
e o e § anwf: Department for legal examination, and must pass the
objections before it can be effective.

In China, the Labour Security Administrative Departments of district level and a-
1‘0\'3 G‘W.:ISI.‘.C and examine matters relating to collective contracts in the respective locali-
::;d T:Jns :;iz:i at.]hj:m tt:zl ;ci:.]llaibsupenfisicn and examination of collective contracts is
- : y the Labour Security Administrative Departments of
istrict level and above in the respective locality of the employer, and these departments

will enforce the relevant procedures.

However, the collective contracts of employers control
;ons and municipalities shall

led by the central govern-

ment and employers of inter — provincial , autonomous Te;
pe submitted to the Ministry of Labour and Social Security or the provincial — level La-

pour Security Administrative Department as directed by the Ministry of Labour and So-

cial Security.
The conclusion and modification of ¢
epartment for examination within a stipulated period.

d or amended, the collective contract in triplicate

ollective contracts shall be submitted to the

Labour Security Administrative D

Once a collective contract is signe
should be submitted to the Labour Security Administrative Department for review by the

employer within 10 days,of the signing of the contract by both chief representatives.

If no objection S *aised by the Labour Security Administrative Department within

15 days of receipt ¢ the contract, the collective contract or special collective contract

will become. &fizutive.
Aftérvbjections are raised by the Labour Security Administrative Department, the
termt._Objected shall be rencgotiated through collective negotiation, and the amended

Colléctive contract in triplicate shall be submitted by the employer to the Labour Security

Administrative Department within 10 days of the signing for TeView.

[96-260] Expansion capability of collective contracts

Although the collective contract is an agreement signed between the trade union Of

the employer after negotiations, the effect of the collective
h, valid collective con-

employee representative with
contract is, however, experienced by all the employees. AS suc
tracts shall be announced to the entire workforce by the negotiati
appropriate form on the day the contract comes into force. Labour contracts signed be-
have lower standards than that of

ng representatives in an

tween employers and individual employees should not

the collective contract.
According to Art 6 of the Regulation for Col
this regulation have legal binding force on the

employer and entire workforce of the employing entity” . The standards in labour condi-

in labour contracts signed between employers and individual employ-

lective Contracts, “ collective contracts

or special collective contracts in line with

tions , wages, etc,

ees cannot be lower than that in collective contracts and special collective contracts.
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Article 4 of the Labour Contract Law stipulates that, the formulations
n:-lenls .un rules and regulations or major decisions made by the employer, whj;hT
direct 1rf1pact on employees’ immediate rights and interests, such as those on Iabm:e 3
munerations , working hours, leave and rest, occupational safety and hygiene , ing 3
ami- welfare, training, work discipline and work quota management, or ajs::n g:m
major matters should be presented to and discussed with the employee mpmnou_:“
congress or all the employees The proposal and advice thereof will be detcrminedmwe
consultation with the trade union or employee representative on the basis of equali ™
- The trade union or employees have the right to voice out any inappropriate ity.

during the implementation of the rules and regulations or major matters, and th:wes
ployer should consult with the union or employees for revision. ! 3
- The Company Law that was revised on 27th October 2005 also provided a legal ba-
sis for the fulfilment of democratic procedures by a company. In Art 18 (3) of tli
Cor-r:pa-ny Law, when the company plans to make a decision on restructuring or]:lw
major l-SSI.lE related to business operation, or the formulation of any important ;Ldes a:;
regulations, the company should seek the opinions of the company’s trade union, and

sjeek the opinions and proposals of the employees through the meeting of the representa-
tives of the employees or through other methods.

Open procedure

Open display has the similar meaning to public display. The law requires the em-
ployer to make public the internal labour regulations, with the intention of letting the
employees to be familiar with the internal labour regulations that have a binding i”w
on them. This is the unilateral action of the employer, and there is no need to swk‘
pm\j'al from the employees. There are many ways to make public the internal ]abou;' r:lgj:
f.llauons; it can be done by putting up the regulations on the bulletin board, or on the
internet where the employees can surf freely. However, no matter which'melhod is
used, the employer must ensure than the employees are familiar with the internal labour
r:zgulaliuns. It is the legal obligation of the employer to acknowledge the labour regula-
tions of the entity to the employees.
' Article 4 of the Labour Contract Law states that, employers shall announce deci-
sions on rules and major matters which directly involve the vital interests of employees

or notify the employees. This regulation is a type of protection of the employees’ rights
to know, which will in turn protect their greater rights and interests

CHAPTER 7 | INTERNAL LABOUR REGULATIONS AND PUNISHMENT

Evidence on open display: From practical point of view, in labour dispute cases,
the burden of proof usually lies with the employer. In the case where the employer is
unable to produce evidence that the employer is familiar with, and the employees do not
admit that they are familiar with the internal rules and regulations of the entity, the la-
bour dispute arbitration commitiee and the People’s Court will tend to reject using the

internal labour regulations as the basis for labour dispute. This is the reason why em-

ployers usually lose lawsuits.

Recording procedure

The internal labour regulations involve the implementation of the provisions and
policies of the labour law; hence they are closely related to the interests of the employ-
ees. In order to make-§ure that the content of the internal labour regulations is legal and
safeguards the intefesis of all the employees, many countries legislature enforce the sub-
mission of the internal labour regulations to the relevant departments for examination or

records s socthat the formulation of the internal labour regulations can be under the su-
pervision-of the State.

Wasis of recording: According to the Circular Concerning the Implementation of
the System of Labour Rules and Regulations and the System of Records by Employing
Entity that is Newly Established ( Ministry of Labour Issue No. 338 (1997) ), from 1st
January 1998 onwards, newly established employing entities have to submit their inter-
nal labour rules and regulations to the labour administrative department for records, and
the labour administrative department must also conduct checks and supervision when or-
ganising inspection tours of the entities.

However, in practice, some provinces and municipalities ( such as Beijing and
Shanghai) do not actually require the employers to carry oul record filling of the rules

and regulations at the administrative labour department.

Punishment for violation of regulations
Article 74 of the Labour Contract Law states that the labour administrative depart-

ment of the local People’s Governments at the county level and above should supervise
and inspect, in accordance with the law, the rules and regulations formulated by the
employer that have directly related to the immediate interests of the employees, and also

the implementation thereof.
For internal labour regulations that violate the law, Art 80 of the Labour Contract
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document can be considered as evidence where its effect is undetermined, the

. - - » su-c
of its evidentiary effect will be determined by the strength of the corroborative ¢ idence
Vi

that the employer provides.

In judiciary practice, there are usually two ways to enhance the strength of ¢,
plicated document as evidence ; 3

(1) The employer can independently collect evidence that enhance the evidenti
effect of evidence with undetermined effect, such as duplicated documents, so as ¢ 3
- ; 0
sure the full validity of such evidence; and <

(2) If the employer cannot independently collect the evidence, it can apply to th
E

court to obtain evidence through investigation that will enhance the strength of
evidence.

its own

In the case that the employer is unable to provide corroborative evidence to support
its evidence, the employer will have to assume the consequences that come with the ina
Jility to produce evidence as stated in Art 2 Item 2 of the Supreme People’s Court's §,

ev-

zral Regulations Concerning Evidences in Civil Lawsuits: “If there is no or inadequat
: uate

*vidence to validate the claims of the party who provided the evidence, the party will
1ave to assume any unfavourable consequences” .

[17 -135] Fax documents

- Fax document is considered a type of data telegraph. It has two obvious character-
stics Firstly, the nature of the fax document varies with differing objective facts which
neans that the fax document can be deemed as the original document or a duplicate
iecondly, the authenticity of the content of the fax document is hard to be verified as
Iteration of the content can be made using certain technology or method. :

The Art 3 of the Electronic Signature Law of the People’s Republic of China only
ccords certain degree of recognition to the legal validity of fax document. According to
1e regulation, only when the employer and employee agree and clearly state that fax
ocuments can be used during the fulfillment of the labour contract will then the fax
ocument is accorded legal validity. Without these two requirements, the fax document
annot be used independently as evidence due to the characteristics of fax document
lentioned earlier. Fax documents that are legally valid and meet the characteristics of

vidence generally have the same weight of proof as the original document

CHAPTER 7 | INTERNAL LABOUR REGULATIONS AND PUNISHMENT

In judiciary practice, a few situations must be differentiated when determining if a
fax document has evidentiary effect:

(1) The nature of a fax document must be clearly determined ie the fax must be
verified if it is considered as an original document. Document that is faxed between the
two parties and amended or verified can be considered as original copy. However, fax
documents with the objective of transferring the text or pictures are similar in nature to
duplicated documents, so they are considered as evidence with undetermined effects and
cannot be independently used as evidence.

(2) The weight of proof of a fax document should be determined according to ob-
jective circumstances. Sometimes, even though the fax document is considered as origi-
nal document, it cannot be used solely to determine the truth of a case. Only fax docu-
ments that can direeily"proof the truth of the case, and relate to the actual facts of the
case will be consicered as original evidence of the case.

(3) Betere determining the evidentiary effect of the fax document, its authenticity
must fifenbe verified. As the content of the fax document can be doctored through cer-
tairineans such as photocopy, therefore, although fax document can have full eviden-
vary effect as original document, generally its authenticity must be verified through oth-
er evidence. If there are no other evidence to prove the authenticity of the fax docu-

ment, the judge has to differentiate based on actual circumstances of the case and discre-

tional evaluation of the evidence.

[97 -140] General procedure in the internal punishment

To sum up, the main procedures are as follows .
Discussion through meetings

Based on evidence gathered and obtained, the investigation into the regulation vio-
lation by the employee will be conducted, and the preliminary decision on the punish-
ment will be made.
Seeking the opinion of the trade union

According to Art 21 of the Trade Union Law, when an employer penalises an em-
ployee by dissolving the labour contract, the employer should first notify the trade union
the reason for doing so. If the trade union deems that the action violates the laws, legal

provisions and relevant contract agreements and thus it requests the employer to re —
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According to the Article 9 of the Reply by Labour Department to Questions on Em.
see Warking Hours ( Labour Ministry Notice No. 271 (1997) ) . the implementatiog
iggregate working hour system arose from the practical production situation in part of
enterprises, and allows implementing comparable centralised system of work and
to ensure normal production and the legal rights of the employees. As such, the an-
of aggregate working hour system does not require the enterprise to comply with the
tlations in the standard working hour system, but requires the enterprises to meet the

Wing two points ;

(1) Enterprises adopting the aggregate working hour system or any work system
ch aggregates the working hours should do so in negotiation with the trade union and
loyees ;

(2) For employees involved in labour Level 3 and above, they should not work

inuously for more than 11 hours, and are to rest for at least one day per week.
[19 -070] General information on reporting procedures

In general, for work applications under special work systems, we need to provide;

(1) *Declaration Form for Implementing Aggregate Working Hour System and
— fixed Working Hour System” ;

(2) Business licence of the enterprise legal person ;

(3) Specifications in application primarily indicating concrete reasons for not im-
lenting the standard working hour system and needing a special work system, affect-
’b appointments, number of employees and the work period and work/rest system
1e aggregate working hour system;

(4) Enterprise trade union’s views on the implementation of the special work sys-

Enterprises without a trade union should submit the combined views of the em-
ees affected by the special work system ;

(3) Other supporting materials that should be submitted.

With regards to this, the regional labour administrative department has more de-

1 and clearer requirements.

CHAPTER 9 | WORKING HOURS, THE REST TIME AND

xtension and Reduction of Working Hours
[19 -075] Extending working hours

According to the Article 3 of the Reply to Questions on Employee Working Hours,
extending working hours is also known as the overtime ( holidays and normal working
days) system, and refers to the working time which the employer orders, arranges or
requests the employees to work, which are beyond the statutory and standard working
hours as determined by the laws and regulations. There are two types of overtime: one
is arrangements for the employee to extend their working hours on rest days and holi-
days, the other is arrangements for the employee to extend their working hours on nor-
mal working days.

Article 41 of thefubour Law states that due to production and management needs,
the employer can_extend working hours after negotiations with the trade union or em-
ployees. Tyrfcaliy overtime per day cannot exceed one hour, while under special cir-
cumstancés s overtime per day can be up to three hours but not exceeding 36 hours per
monta.\ Hence as can be seen, enterprises are not allowed to extend working hours uni-
I4teradly, but are required to negotiate with its labour union or employees beforehand.
Yowever , it is stated in Art 42 of the Labour Law that under certain circumstances, it is

possible to extend working hours without the aforementioned constraints ;

(1) In the event of natural disasters, incidents or other reasons which threaten the
lives, health and property of the employees and require emergency management;

(2) Malfunction of production facilities, transport lines and public facilities which
affect production and the interests of the public and require timely repair;

(3) Other circumstances as stated in the law and administrative rules and regula-

tions.
[99 -080] Extending working hours on rest days and holidays

Section 2 and 3 of Art 44 of the Labour Law state that employees asked to work on
rest days without time in lieu are to be remunerated no lower than 200% of their wage;
employees asked to work on statutory holidays are to be remunerated no less than 300%
of their wage. The labour department further points out in the Reply to Questions on

Employee Working Hours by Labour Department, which according to Art 44 of the La-

LEAVE
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probation ;

) The employee seriously violates the rules and regulations set up by the em-

}, The employee seriously neglects his duties or engages in malpractice for per-
iins and has caused severe damages to the employer;

) The employee simultaneously enters a labour relationship with any other em-
md thus seriously affects his completion of the tasks assigned by the employer
mployee refuses to recitify after the employer has pointed out the problem; ,
) The employee, by means of deception or coercion or by taking advantage of
loyer’s difficulties, forces the employer to conclude or change the labour con-
ainst the employer’s true will;

)} The employee is under investigation for criminal liabilities ;

) The employee is sick or is injured for a non — work - related reason and cannot
his/her original position after the expiration of the prescribed time period for
treatment, nor can he assume any other position arranged by the employer;

) The employee is incompetent for his position or remains so after training or
ssigned to another position;;

D) The objective situation on which the conclusion of the labour contract is
as changed considerably, which makes it impossible to perform the labour con-
ind no agreement on changing the contents of the labour contract has been
after negotiations between the employer and the employee;

1) The employer is being restructured according to the Enterprise Bankrupicy
2) The employer encounters serious difficulties in production and business oper-

3) The employer changes its products, makes important technological renova-
i adjusts the way of business operations, and it is still necessary to lay off some
zes after modifying the labour contract; or

4) Other objective economic situations on which the labour contract is based

substantially, which makes it impossible to perform the labour contract.

CHAPTER 10 | MODIFICATION, DISSOLUTION, TERMINATION AN

Dissolution of Labour Contract Through Consultation

[910 -040] Legal basis for dissolution of labour contract through con-
sultation

According to Art 36 of the Labour Contract Law, an employer and employee may
e the labour contract if they so agree after consultation. Dissolution of a labour
ur relationship. It is

dissolv
contract through consultation is one of the ways to remove the labo
convenient, fast and confidential, hence, a popular method among employers and em-

ployees.
Article 18 and 19 of the Implementation Regulations on the Labour Contract Law
also pointed out that, if hoth the employer and employee so agree, they may, according

to the conditions and-protedures prescribed in the Labour Contract Law , dissolve the la-

bour contract with\afixed term, the labour contract without a fixed term or the labour

contract that/seis the completion of a specific task as the term of the contract.
[990-045] Legal requirements for dissolution through consultation

Pfincipal parties in a consultation
The principal parties in the dissolution of a labour contract through consultation
should be both parties in the labour contracts or their authorised representatives. Any

third party (including relatives and friends) who is not authorised by the employer or

employee is not allowed to enter into discussions about the dissolution of the labour con-

tract with the employer or employee. Otherwise, the conclusion of the consultations will

not be legally binding for both parties. However, exceptions are made if one party of

the labour contract decides to honor the contract.

Principle of dissolution through consultation
Employers and employees should follow the principles of equality and free will in

reaching unanimity through consultation. According to these principles, if both parties

are unable to come to a consensus on the dissolution of the labour contract, the labour

contract will continue to be in force. Neither party can dissolve the labour contract uni-

laterally without legal reasons; if it does, the party who breaches the contract will be li-

able for responsibility and/or compensation.

Format of dissolution through consultation

D RENEWAL OF LABOUR CONTRACTS

The Labour Law requires that the labour contract be established through a written
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[f the employer cannot, or is unwilling to, serve 30 days prior written notice, the

Jyer can pay an additional one month’s wages in lieu of notice to replace the obli-

1.
110 -150] Payment of financial compensation

tem (3), Art 46 of the Labour Contract Law clearly stipulates that an “employer
lissolves the labour contract of the employee based on Art 40 of this law” should
nancial compensation to the employee. An employee who is incompetent in his/

b is considered one of the situations stipulated in Art 40 of the Labour Contract

olution of Labour Contract Due to Major Changes to Ob-
ve Circumstances

910 -155] Conditions for dissolution

wccording to item (3 ), Art 40, of the Labour Contract Law, when there are ma-
anges to the objective circumstances upon which the labour contract is based . and
sults in the inability to fulfil the original labour contract, and when the emp.loyer
nployee is unable to come to a consensus to amend the labour contract after con-
n, the employer can dissolve the labour contract. For the applicability of this

tion, the employer must first possess the following conditions.

' changes to the objective circumstances

ceording to Art 26 of the Explanation of the Ministry of Labour Concerning the
$ Regulations of the Labour Law of the Peaple’s Republic of China, the “objec-
rcumstances” here refers to force majeure or other circumstances that cause the in-
to fulfil all or part of the regulations stipulated in the labour contract. These cir-
nces include moving out of the enterprise, mergers, and transfer of the assets of
terprise. However, this term excludes the situations where personnel are re-

'd due to insolvency and reorganisation, or due to serious difficulties in produc-
d operations.
‘ing the implementation of the original labour contract

hen there are major changes to the objective circumstances upon which the labour

t is based, the original labour contract cannot be fulfilled. However, if the origi-
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nal labour contract can continue to be honored, the employer will not be able to use this

reason to dissolve the labour contract.

Failure to amend the labour contract

In situations where the original labour contract cannot be honored, the employer
cannot directly dissolve the labour contract of the employee, and should follow the prin-
ciple of “ensuring the continuity of the labour contract” , and consult the employee con-
cerned on the possible amendment of the labour contract. Only when both parties are
unable to reach a consensus on the amendment can the employer then dissolve the labour
contract. The consultation on the amendment of the labour contract should follow the

necessary procedures.

Employee not undor conditions that prohibit the employer from dissolving the con-
tract

The La@bour Law and Labour Contract Law give employers the right to unilaterally
dissolvéike labour contract of the employee under certain conditions. However, the two
laws ziso provide imperative provisions that restrict the employer from dissolving the la-
$jeur contract in certain situations.

For more details, please see Situations where dissolution by employer is prohibi-

ted.

[110 -160] Legal requirements

Request for amendment through consultation

When there are major changes to the objective circumstances upon which the labour
contract is based, and the changes result in the inability to fulfil the original labour con-
tract, the employer should consult the employee on the amendment of the labour con-
tract with the hope to continue honoring the contract. Only when both parties cannot
reach a unanimous decision through consultation can the employer then dissolve the la-
bour contract. From this, the prepositive procedure for the dissolution of the labour con-

tract by the employer is that both parties should conduct consultations on the amendment

of the labour contract.

Seeking the opinion of the trade union
If the employer is to terminate the labour contract of the employee due to major

changes to the objective circumstances upon which the labour contract is based, and the
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0 -250 | Dissolution as a result of invalidity of the labour contract
easons of the employer

arding to Art 26 of the Labour Contract Law, the labour contract will be whol-

ially invalid in the following situations .

A party causes the other party to conclude or amend the labour contract against
s true intent through fraud, coercion or exploitation of the other party’s disad-
position;

The labour contract absolves the employer from legal liability and denies the
his/her rights;

The labour contract is in violation of the mandatory provisions of the law or

ative fegulations.

wding to Art 86 of the Labour Contract Law, if the labour contract is declared
accordance with Art 26 of this law, the party at fault shall be liable for dama-
ty harm or loss caused to the other party.

ns where Employees can “Immediately Dissolve” the
' Contract ( Due to Breach of Agreement or Violation of
n the Part of the Employer)

0 -255] Situations where employees can immediately dissolve the
ontract ( due to breach of agreement or violation of laws on the part
nployer)

le 38 sec 2 of the Labour Contract Law states that where an employer uses
‘h as violence, threat or illegal restriction of personal freedom to coerce a
lo the provision of labour or where an employer gives orders which violate the
wee a worker to engage in risk work which endangers the worker’s personal
¢ worker may forthwith rescind the labour contract and shall not be required to
mployer advance notice thereof.

again, Art 18 of the Implementation Regulations on the Labour Contract Law
these situations where the employee can dissolve the labour contract concluded
mployer. In addition, according to Art 18 of the Implementation Regulations

bour Contract Law, the above — mentioned labour contract includes labour

CHAPTER 10 | MODIFICATION, DISSOLUTION, TERMINATION AND RENEWAL OF LABOUR CONTRACTS

contracts with a fixed term, labour contracts without a fixed term or labour contracts
which set the completion of a specific task as the term of the contract.

Comparing with the situations of violations of law and agreements as stipulated in
Art 38 sec 1 of the Labour Contract Law, employers using illegal means, such as vio-
lence, will endanger the personal safety and legal rights of employees, hence, the regu-
lation of “ dissolving the labour contract immediately without giving any prior notice to

the employer” is a form of protection for the employees facing peril.
[110 -260] Forced labour

“Unlawful restriction of personal freedom” refers to the illegal deprivation or re-
striction of the freedom of the employee to dictate his/her activities according to his
own will through detémition, confinement or other coercion methods.

In a labour rflahonship, although the employee is bound by the internal labour reg-
ulations and Zahour contract, he/she is still entitled to basic personal freedom which in-
cludes fuil\nérsonal freedom out of the mandatory working hours and limited personal
freedoffi within the mandatory working hours. If the personal freedom restriction of the
eraployee imposed by the employer exceed that of what is required to fulfil the labour
bbligations, and there is no legal basis or if it is based on an unlawful labour contract

and internal rules, regulations and systems, this will be considered unlawful restriction.
[110 -265] Legal responsibilities of employers

Where an employer uses means such as violence, threat or illegal restriction of per-
sonal freedom to coerce a worker into the provision of labour or where an employer
gives orders which violate the rules or forces a worker to engage in risk work which en-
dangers the worker’s personal safety, the worker may forthwith rescind the labour con-
tract and shall not be required to give the employer advance notice thereof.

Article 88 of the Labour Contract Law stipulates that, if the employer is involved
in any of the following, the employer should be subject to administrative punishment; if
such conduct constitutes a crime, criminal liability shall be pursued in accordance with

the law; if the employee suffers any harm or loss as a result thereof, the employer shall

be liable for damages:

(1) Force an employee to work through the use of violence, coercion or unlawful

restriction of personal freedom;
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rly wages, piece rate wages, bonuses, incentives, allowances, overtime wa-
yment given under special circumstances.

e 27 of the Implementation Regulations on the Labour Contract Law states
nthly wages for calculating the financial compensation to be paid to an em-
stipulated in Art 47 of the Labour Contract Law shall be the monthly wages
wployee deserves, including the hourly wages or piecework wages and other
ncome such as bonuses, allowances and subsidies. If the average wages of
ree in the 12 months before the employment contract is dissolved or termina-
ow the local minimum wages level, the financial compensation shall be calcu-
I on the local minimum wages. If the working time of the employee is less

onths, the average wages shall be calculated based on the actual work time.
1 -375] ltems not within the wage scope

ollowing items are not part of the wage scope:

Social insurance premiums and welfare benefits provided by the employer to
yee, such as funeral expenses and pension for the family of the deceased em-
ving allowance, and family planning allowance;

Expenses incurred in labour protection, such as uniforms, antidotes and re-
; provided by the employer for the employee;

Various kinds of labour remuneration and other income that are not incorporat-
total wages in accordance with regulations, such as Creative Invention Prize,
spark Award, Natural Science Award, National Award for Progress in Science
iology, Innovation and Technological Improvement Award, Chinese Skills
Article and lecture remuneration, translation and other specialized job fees;
Food and entertainment subsidies during business trips, travelling expenses
ig — in allowances for job transfers;

Dividends ( including share capital dividends) paid by the employee for the
of the enterprise’s shares and bonds, and the interests gained;

Medical treatment subsidy and living expenses subsidy, etc, which the enter-

ld pay for the dissolution of the labour contract, as stipulated in the labour
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[910 -380] General calculation of length of service

The “length of service” used in the calculation of financial compensation refers on-
ly to the “number of years the employee has been with the employer” , which is tabula-
ted from the day the employee and employer established a labour relationship. The dura-
tion of service of the employee with his/her previous employer is not included as part of
the current length of service.

According to the Reply of the Office of the Ministry of Labour on the Advice Con-
cerning the Understanding of “ Continuous Working Time at the Same Employer” and
“Working Term of the Entity” , “ continuous working time at the same employer” refers
to the period where the employee maintains the same labour relationship with the same
employer. In calcidiating the medical treatment period and financial compensation, the
“length of serficy“in the entity” and “continuous working time at the same employer”
are considsted~similar concepts, hence, the medical treatment period enjoyed by the

employ©e i accordance with the law should not be reduced.
(910 -385] Determination of length of service

According to the Reply of the Office of the Labour Ministry * Concerning the Ad-
vice on Relevant Issues on the Disbursement of Financial Compensations after the Ter-
mination or Dissolution of Labour Contract” , Reply and Suggestions of the Office of
Labour Ministry Concerning Whether the Length of Military Service of Retired Soldiers
and the Length of Service of Relevant Workers Can be Calculated as Part of the Finan-
cial Compensation Term by the office of the Ministry of Labour, and the Implementa-
tion Regulations on the Labour Contract Law, for the following situations, the *length
of service” when calculating financial compensation should also include the employee’s

working time in the previous unit, as given below .

(1) The length of service of a permanent employee with an employer before the
implementation of the labour contract system can be calculated as “ length of service in
the entity” ;

(2) For an employee who changes work unit due to reasons such as merger, acqui-
sition and joint venture, changes in characteristics of the unit and change in name of the
legal person, his/her length of service before the change can be calculated as “length of

service in the entity” ;
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