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discipline, abuse of company facilities and property, endemic cronyism,
nepotism and corruption, over-hierarchical work structures based on time
served rather than merit, and many more. Some foreign investors have a
policy of never hiring workers with such exposure. This is perhaps harsh as
there are exceptions to these rules.

Even in the absence of these factors, other organisational issues arise as a
result of the educational system and culture in place. These include an
unwillingness to express dissent or engage in original thinking such as in
brainstorming sessions, as well as a highly-developed collective sense of
identity. The latter, as opposed to the highly individualistic work culture of
the United States for example, can result in a reluctance to excel at work over
one’s peer group. This tendency can result in policies which meet with
employee resistance, resentment or friction within the Chinese workplace
when they would have been effective elsewhere, for example, encouraging
competition to raise productivity or sales. HR managers need to develop a
range of customised and effective tools for this work environment.

CHN 910-031 Managing change: the role of HR

Mergers and acquisitions

Following China’s accession to the WTO, the reduction in the restrictions on
the activities and flexibility of WFOEs is apparent. There is already growing
merger and acquisition (M&A) activity by and among FIEs, albeit from a very,
low base. This will result in rapid growth for HR advisory skills on their
implementation. In contrast to developed economies, M&A is almost
unknown in the traditional China work environment, and therefore oiie HR
task will be communication to internal staff on what is taking plade and its
implications in a neutral manner.

This type of rapid change has been almost unknown@ambng Chinese
enterprises and so will require in-depth preparation and\gxblanation, as well
as teamwork amongst the internal communications, PR) finance, and HR
departments of a company. This is especially true in terms of retaining morale
and key employees. The same intensive teamwork will be necessary to handle
the range of similar issues that arise with company restructurings and
reorganisation.

Leadership and change

High-level support from the head office could well play an important role in
the restructuring process, as will close involvement and communication with
the foreign investor’s local partners, be they joint venture partners, suppliers
and customers or local government bureaux. Getting cooperation and
delivering a similar message across all these levels will play a vital role in the
successful handling of such large-scale restructurings and M&A projects.

CHN 910-031

@ 2010 CCH Hong Kong Limited

'HR Best Practice 11

Best policies and procedures

Many of the same international principles apply to selecting and preparing
oxpatriates to work in China. Perhaps the most important factor is the nature
of the job the staff member is being assigned to. If the employee is inheriting
an already well-defined set of responsibilities and infrastructure, job training
while still offshore can be combined with a lengthy acclimatisation period in-
country focused on getting to know his new team. If it is a case of a foreign
investment start-up, a different type of preparation (and personality) is
necessary, focusing on investigation of the situation and taking the initiative
in a flexible manner to meet the company’s targets.

A common factor to retaining motivation of expatriate staff is to maintain their
links with the office from which they were posted, combined with input from
and knowledge of the head office. Regular check-ups should be scheduled
includin@nif appropriate, visits back to the head office and keeping in touch
with-previous colleagues. In addition, a network should be set up, if possible,
of all’ company employees working in China to build up support and
praplem-solving mechanisms.

Whether possible or otherwise, an expatriate network can be complemented
by funding and encouraging membership in local branches of chambers of
commerce or informal clubs and groups of expatriate staff and their families.
The embassy or consulate of the staff member involved should be informed of
the details of the individual. This is important also when drafting evacuation
plans, which are a very important procedure.

Many of the above also apply to acclimatising the staff member and their
family. Supporting language studies in this situation is important, even if no
great results are expected or achieved. Simple instruction in how to move
am—un_d the city and purchasing things can reap big benefits and get the whole
experience off to a good start. Thereafter, a fine balance must be maintained
by those tasked with overseeing this process (usually the regional HR
manager} of remaining in touch while not intruding into the privacy of new
expatriates. .

CHN 910-041 Flexible work practices

Fle?-:ible wgrk practices are almost unknown amongst the local workforce in
Chma.' This is an important reason for hesitation in adopting them for
expatriate staff, as it can easily lead to misunderstanding. In additign with the
pnw!eged position of most expatriate workers, including the a\-'ailrabiljtv of
full-hme_r, live-in home help, there is less justification than exists in other
economies. On the contrary, establishing one’s position in a new and different
working environment often calls for total dedication to the job on a full-time
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20 The Employment Laws

benefits for redundant employees who start their own businesses,
occupational training for employees seeking a career change, living expenses
to certain employees, etc.

Non-compliance penalties

There are no express penalties for violation of these regulations. Labor
administrative penalties provided in the Labor Penalties Provisions are
applicable here. Such penalties are imposed by the labour administration
authorities and include disciplinary warnings, fines, forfeiture of illegal
income, circulation of the notice of criticism, order of production or business
termination, and revocation of the business licence.

CHN 920-131 The state council notice on properly
dealing with the basic life security
and reemployment of state-owned
enterprise off-post employees (1998)

This Notice (State Council Notice) was promulgated by the State Council on 9
June 1998 and came into effect on the same date. The State Council Notice
applies to SOEs and their employees.

Scope and role

It provides protection for SOE employees who are suspended from dtity due
to poor management and the financial status of the enterprises.

Non-compliance penalties

There are no express penalties for violation of this Notice.

CHN 920-141 Notice on strengthening the
management of state-owned
enterprise off-post employees and the
establishment of reemployment
service centres (1998)

This Notice (Ministry of Labor Notice) was promulgated by the Ministry of
Labor and Social Insurance on 3 August 1998 and came into effect on the same
date. The Ministry of Labor Notice provides the implementing rules for the
State Council Notice. Its coverage and scope are the same.

CHN 920-131
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Non-compliance penalties

There are no express penalties for violation of this notice.

CHN 920-151 The labour dispute regulations

The Labor Disputes Mediation and Arbitration Law (Labor Disputes Law) was
adopted at the 31" Session of the Standing Committee of the 10" National
Peaple's Congress on 29 December 2007 and came into effect on 1 May 2008.
The law covers most categories of labour disputes between all forms of
enterprises and their employees.

Scope and role

The law sets forth the procedures by which to resolve disputes arising from
the conclusion, performance, novation, rescission or termination of
emplofmyent contracts, whether by the employee or employer, and disputes
regarding wages, social insurance, benefits, training, and labour protection.
The law details the mediation and arbitration process for dispute resolution as
well as the penalties for violations.

Employment benefits and social security

The maternity insurance The unemployment insurance

MEeasUres ........ccevevneeene. CHN §20-161 regulations (1999) ........ CHN 920-201
The work related injury The premiums collection

insurance regulations ..CHN %20-171 regulations cemmmnneenene CHN §20-211
The old age insurance decision The regulations on the Housing

......................................... CHN %20-181 Provident Fund .............CHN 420-221
The medical insurance decision

......................................... CHN 920-191

CHN 920-161 The maternity insurance measures

The Trial Measures on Maternity Insurance for Enterprise Employees (Maternity
Insurance Measures) were promulgated by the State Council on 14 December
1994 and came into effect on 1 January 1995. The measures cover urban
enterprises and their female employees.

Scope and role

Under the Maternity Insurance Measures, only employers are required to pay
th-e maternity insurance premiums. Female empiovees are entitled to
reimbursement for their basic medical expenses and allowances during
maternity and to their full salary during their maternity leave.

Employment Law in China
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48 Recruiting, Selecting, Hiring and Induction

nature of this sector with attendant risks to a hiring company’s image and
reputation, as well as the sheer number of such postings and the inability to

profile more significant positions.

Employment agencies and recruitment specialists

In China, employment agencies, recruitment specialists or “head-hunters”
have mushroomed over recent years. Due to all the difficulties already
mentioned, headhunters have played a larger role in the foreign investment
employment scene in China than HR managers are used to seeing such
companies play in developed economies. Instead of focusing on very senior-
level and highly-remunerated positions, in China such agencies have often
become involved in hiring of quite junior level staff of a foreign investor,
including secretaries and receptionists. Although no longer uniformly the
case, to some extent this still occurs. All major international recruitment
agencies are represented in China, alongside a large number of local
companies.

From being a bit of a “Wild West” industry in the early years, the
headhunting industry is now coming under a greater level of regulation and
supervision. However, ethical and other risks still apply to users of some of
these agencies. These include internal corruption, poaching staff from one’s
own client, and others.

QOther issues

Another problematic area in China in terms of hiring is that of qualifications
and references. Unfortunately, forgery of these documents is commipn and
growing at all levels. While not unknown in developed economies, this is
much more prevalent in China. As a result, executives responsiilefor hiring
must be aware of this. Responses can include exhaustive doublé-checking and
verification of such qualifications for more senior lekels where their
importance is greater, o greater reliance on in-house\esting of literacy,
numeracy and other basic skills rather than relying on u werifiable documents
at lower staffing levels.

CHN 930-041 Hiring practices

Hiring practices in China differ to some extent from those in developed
economies. Due to a low level of social trust in local society, and the
prevalence of negative work and social habits, many HR practitioners suggest
satisfying concerns in these areas to be the first priority. This incorporates the
oint above in CHN 930-031 concerning qualifications and reference letters
as well as the trustworthiness in general of such documents as the CV.
Generally, such verification and other background checking needs to be
implemented in-house, and therefore the expertise in conducting this (how to
contact universities/previous employers) developed. However, there aré
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ginr ing to»be cheaper service providers offering this service. The more well-
5tab.lkahed international private detective investigation services can also
Prowde this for senior level staff in China.

The use of lssy;homztric testing was growing in popularity a few years ago in
China as elsewhere, but has not taken off in a big way. Generally it i
although not well-understood. il i

[nterview techniques may have to be adapted to be effective in China. On a

eral level, the-na-ti:;ma] education system and culture do not encc;ura e
asserti\._reness, curiosity, asking questions of “superiors” and interpersongal
gkills in ge:neral, compared to western societies. Therefore, apparent
weaknesses in these areas on the part of candidates may not reflect gn the
ability or potential of the applicant, but merely repre.senf social norms. As a
result, more structured interviews combined with one-on-one interactic-nl may
be requifed; along with other interviewing techniques, in order to draﬁ;v out
the trie ibilities of, and differences between, candidates.

TTivacy _and similar issues are not nearly as sensitive in China as in developed
e-onomies. The same applies to racial and multicultural issues as a whole

Apart from the dang’an, or personnel file system, discussed in other sections
these can almost be counted as non-issues. :

Induction

INMOHGEHIOT ™ sssicrmmmr s 30-

Benefits of induction ----- E:: ﬁ'gggg]
BUDRE GFINAUCHION e cooorsesees st et seeees e ssrersin CHN '-’!30-[}?6
Preparing for induction CHN 930-081
Who should be involved? CHN 1:30-{}91
The induction process .......ciniciinnennnnn. CHN 'i‘IBD-mT
RBIG OF the SUDEIVISOE +uovrsosssssssssisresss oo essmssnmmssn CHN‘!3D-‘I1‘[
Induction in practice CHN 930-121

CHN 930-061

Induc_:i:;n is an .e_xtremely important but often underrated part of the
recruitment and hiring process. It is sometimes referred to as orientation.

Introduction

;iﬂ;?on l? the process bfy which a new employee learns about and becomes
._jﬁhm:i;;ork cggamsahon. Its overall purpose is to provide the necessary
e t(im the culture, values and priorities of the organisation, facilities

vation to assist the employee to quickly adjust to a new work

€nvironment and to encoura
19 e the devel .
towards the organisation. 8 opment of loyalty and enthusiasm

afmp nt Law in Chi
loyment | China CHN 930-061




78 The Employment Contracg . Employment Contract 79
~Ontracg

employers to require their key employees to provide advance notice of thejy
resignation. Upon receipt of such notice, employers should be able to reserve
the right to adjust the employees’ positions, such as reducing their duties and
responsibilities, in order to protect confidential information.

CHN 940-221 Compensation

This clause should clearly state the amount and frequency of the
compensation, including discretionary and/or guaranteed bonus and
commission provisions.

CHN 940-231 Termination of the contract

CHN 740-261 Dispute resolution

égbitration at the Labor Dispute Arbitration Committee is mandatory under
the Labor Law. If one party is not satisfied with the arbitration award, the
| digsatisfied party may file a lawsuit within 15 days of receiving the award,
..I-H.E?Eﬂdmg on the amount at issue and subject matter of the dispute.

' Consultation, mediation, and litigation may be included separately or jointly
as alternative dispute resolutions, in conjunction with a mandatory arbitration
' cdlause in the employment contract.

Varying the employment contract

IntOHUEEION . .cnnnnn e S CHN 940-281
Under Art 42 of the Employment Contract Law, employers are prohibited from Reasons for varying the employment contract .......... CHN 940-291
terminating an employment contract, except under limited situations IMPOTtANt ISSUES  —oovvoooveeereeennssenssssssensssnssssessssssasssnssens CHN 940-301

enumerated under the law (see CHN 980-061).

CHN 940-241 Covenant not to compete

According to Art 23 and 24 of the Employment Contract Law, for an employee
having a confidentiality obligation, the employer may include competition
restriction provisions in the employment contract or confidentiality
agreement, and stipulate that the employer shall pay economic compensation
to the employee on a monthly basis during the term of the competition
restriction after the termination of the employment contract. If the employee
breaches the competition restriction provisions, the employee shall pay
liquidated damages to the employer as agreed in the contract.

CHN 940-281 Introduction

The t¢risy “varying the employment contract” refers to those amendments
necessitated by changes in the law, by changes to the basis of the contract that
call for the inclusion of certain contractual provisions, or by changes in the
sircumstances beyond the parties’ control. Such changes, from an objective
point of view, render performance of the original contract impracticable to
such an extent that it should be amended or supplemented. Such variation is
necessary to adapt the contract to changed circumstances so that the new
gontract conforms to the will of the parties.

CHN 940-291 Reasons for varying the employment

contract

Reasons for varying the employment contract may be one of the following:

® an increase or decrease in workload or job responsibilities

® an extension or reduction of the employment contract term

® a change in the nature of the position or duties of the employee, or

® an increase or decrease in the employee’s remuneration.

In addition, the employment contract may be modified, with the agreement of
the parties, where any of the following events renders performance of the
original contract impracticable by either the employer or the employee:

® an enterprise changes product lines or adjusts its level of production to
adapt to changes in the market such that certain provisions in the
original contract are no longer applicable

an employee is injured or disabled and is unable to fulfil the

The personnel subject to competition restrictions shall be limited ¢\ ihe
employer’s senior management, senior technicians and other personns? with
access to confidentiality information. The scope, territory and\téti of the
competition restrictions (no more than two years) shall be agreed trpon by the
employer and the employee, and such agreement shall not €iglate laws and
regulations. Under the national law, the amount of cotfsideration for the
competition restrictions is subject to agreement between, the employer and
employee (Employment Contract Law, Art 23). Local regulations may dictate the
minimum of legally sufficient consideration.

CHN 940-251 Liability for breach of contract

Early termination by an employee is allowed under Art 31 of the Labor Law,
which provides that “an employee shall give 30 days” advance written notice
to an employer when terminating the employment contract”. The Employment
Contract Law expressly provides for an employee’s right to terminate the responsibilities of his/her original position to such an extent that a
employment contract (Art 37). suitable change in the employee’s position must be made

Unless there is a service term stipulated in the employment contract according ® certain terms of the original employment contract conflict with newly-

to the law, the employer may not require the employee to pay liquidated promulgated state laws and regulations, and
damages in case of early termination by the employee. ® force majeure (such as flood, earthquake, war, or other events).

CHN 940-221 ® 2010 CCH Hong Kong Limited Employment Law in China CHN 940-291
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where an employer provides facilities or health conditions that do not
omply with State regulations or fails to provide employees with the

ary safefy items and facilities, the local labour bureau or other
ant authorities may issue rectification orders and may, in case of
ent, impose a fine on the employer. Should the violation be deemed
3 be serious, the employer may be ordered to halt production or
ess operations temporarily (Labor Law, Art 92)

vhere an employer fails to adopt measures against a latent danger that
scuilts in a major accident causing loss of life or property, the “person
nonsible” may be subject to criminal liability pursuant to Art 397 of
Criminal Law and Art 92 of the Labor Law. In addition, particular
ence should be paid to Art 135 of the Criminal Procedure Law
ed), which provides sentencing guidelines for such criminal
ations: maximum imprisonment or detention for three years in
2l Sircumstances, or maximum imprisonment or detention for seven

in particularly serious circumstances

ere an employer has forced employees to perform dangerous
tions that result in a major accident causing loss of life, the ““person
ible” may be held criminally liable (Labor Law, Art 93), and

ere an employer instructs in violation of rules and regulations, or
remptorily orders, an employee to perform dangerous operations
threaten his/her personal safety, or provides odious working
ditions or a severely polluted environment, resulting in serious harm
the physical or mental health of employees, it shall be subjected to
ministrative punishment; if the said conduct constitutes a criminal
ence, criminal liability shall be pursued according to law; if the
ployee suffers harm as a result of the said conduct on the part of the
ployer, the employer shall be liable for damages. (Employment Contract
Art 88).

inal Law provides that staff and workers who do not submit to and
agement rules at work or force other workers to encounter risks in
0 of such rules, giving rise to serious accidents involving injury or
be sentenced to not more than three years of fixed-term
ent (Art 134). Where the circumstances are especially serious, the
> will be extended to between three and seven years of fixed-term
nment.

Implementation of the Civil Law General Principles Opinion (Trial Implemeng
(Civil Law Opinion). '
General principles concerning liability for personal injury are set out jg
119 of the Civil Law General Principles, which provides that, where

injury is caused to a citizen, compensation must be paid for medical e
loss of income, living expenses, and other unspecified expenses.

In the event of death of such a citizen, funeral expenses and expenses f
maintenance of the dependants of the deceased must be covered by :
or parties at fault.

Contributory negligence

The Civil Law General Principles provide that, where a party who suffers g
is also at fault for that loss, then the liability of the person who caused
may be reduced (Art 131). More detailed provisions on the computa
compensation may be found in the Civil Law Opinion.

Medical expenses

Compensation for medical expenses will generally be calculated on &

of diagnostic proof and medical and hospital bills from the local
treating the injured person (Civil Law Opinion, Art 144). Expenses in
the course of treatment given in another hospital without approval
relevant medical service department (if approval is required) will g
not be compensated.

Expenses for the unauthorised purchase of medicine unrelated to the s
personal injury or for the treatment of other illnesses ma¥
compensated. Allowances for loss of working time of a persom
special nursing care, upon approval by a hospital, mai-be

according to such person’s actual losses (Civil Law Opinion, st 145).
Where personal injury causes a person to experience‘a)partial or
work disability, the living allowance paid to~the injured pe o
compensation may not generally be below the basie living expenses of
residents (Civil Law Opinion, Art 146).

Dependents of injured parties who have no other means of livelihood
essential living expenses may claim compensation where the injured
have suffered personal injuries resulting in death or in the loss of theiras
to work. The amount of payment for living expenses is determined accor
to the “actual circumstances” (Civil Law Opinion, Art 147).

CHN 950-301 Administrative or criminal sanction
In certain circumstances, sanctions may be imposed on Ppersons
responsible for industrial accidents.

Employers may have sanctions imposed on them under the foll@ ) € a person viu!ate§ regf.llation_s concerning the ::-:)nt'ml of explosives,
circumstances: tibles, or of radioactive, poisonous or corrosive materials, thereby

ing sanctions are applicable to both employers and employees:

icle 15 provides for imprisonment for up to seven years where a
negligently causes fires, breaches of dykes, explosions,
ings, or other accidents that lead to serious injury or death, or
es loss of public or private property, and

CHN §50-301 @ 2010 CCH Hong KongE gt Law in China CHN 950-301




CHN 950-561 Trade secrets

There is no specific law dealing with trade secrets in China. The term rad
secrets” (also known as “commercial secrets”) is defined by the PRC A%
Unfair-Competition Law *as technical information and operational inform

protected under confidentiality measures taken by the lawful owners’”.

However, the law has no express application to employment
major issue relating to trade secrets which concerns employers a
relates to the non-disclosure of proprietary information and confident;
obligations. The Labor Law, the Employment Contract Law i
implementation rules address this issue. Please see the section on “
disclosure and Conﬁdentia]jry in Termination” at CHN 180-671.

Case example
CHN 950-581 Chai v The company (1999)

Extension of working hours of an il employee
Facts

relations, The
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and Development

TRAINING AND DEVELOPMENT

The role and objectives of training and

....... CHN 960-001

deuelcpmﬁ‘ﬂt e R ol 16{]-031

: Decid].ng when to train ..............:-‘-.::: ....... CHN 1’36[}_051
Setting ODJectives ......ccovviieiiecensuciiinns CHN 960-101

Evaluation of training ...

rhe role and objectives of training and development

CHN 960-001

IRTrOAUICHTON | 1o it aaa st ise e smesnisins it

Trends affecting training and development ............

g N 960-001 Introduction

@ OPHIEIIt mn th.E E R ar |d 0 ftEI lli 1.
X |d dE& 'El C 1S receivir lg more more a Q
g =

7 i i the complexi
B e cases, this attention focuses on technical expertise as the comp ty
SOME\CASES,

Sl i i i E‘SH}I‘S
Les I” rise ra 1d]. . I.Il o e aSES, i

jocal and foreign managements.

ining is executive
ditional and increasingly widely-used metho::i of trairkllmgt _1sne v
One a.d l {}nboth local and foreign managers. Thig specialisa af ; i
aeoC g5 O tensive one-on-one sessions, aims to identify we !:}oﬁﬂns I
hased FI: efifecutives‘ working methods and styles and to devise solu
senior-levi

P these.

Factors driving change _ . .
B ditional mainland China workplace has nqt invested ;nﬂconf;i?;ls
Ihtraem]?rrla This i due largely to the somewhat static nature of the working

e This s ll-lleseciﬁrs. With a small number of n{}te.ﬂrf-le exclsphons,
en‘fli'ﬂnmem lr;iszs Have not been adaptive organisatin_ns, failing to tr:;{:: Llll-;z
SHSI;‘S;;I;EI?&? global competitors. As .fxs-:.‘h,t ’ihe d;:;s;nagnge;dasttgr T4

apt to -

i e&?ﬂzil:i{ai?e]:iiizsz tigh?ingpand development programr:ei: g}
;a:%?oo[je];e:c(fnomjes has not been at the forefront. Yet arguably this are

Vi

On 30 April 1999, the Company requested Chai and others on a list to work
overtime during the Labor Day holidays from 1-3 May. Chai told the Deputy
Head and the Director that he could not work overtime due to illness, but the

Issues

According to Art 41 of the Labor Law, an employing\Giit may extend an
employee’s working hours after consulting with the trade union and /or its
workers. The extension should not exceed one hour per day. The maximum is
three hours per day in special circumstances and 36 hours per month.
According to the Labor Law Implementation Opinions, where an agreement is not

reached, the employing unit may extend the working hours within the limit of
the Labor Law. Employees may refuse to work overtime if the employer
extends working hours in violation of the Labor Law. An employer cannot

force an employee to work overtime if the employee cannot work due to
health or family reasons.

Decision

The Labor Dispute Arbitration Committee revoked the Company’s decision
and required the Company to pay the proper salary and bonus to Chai.

CHN 950-561 2010 CCH Hong Kong Limited

i iness.
prime importance for organisations to grow and develop their busin

i iven by a
Instead, the training infrastructure that does exist has 1arg§ly b;i:-tla c]i;;; gn tight
liti 1 agenda of promoting government policies and m v L
o Ec? ofgthe workforce. Two factors can be taken |1i1130 aﬁ;—. - matnid
?m' -t estors and their HR managers. Fzrs_tl‘:v, they w nlc v e
o ture conducive to world-class training and deve opn:ll(zi e
th l'mcmsﬁmc % riners, and will to a large extent need to bui £
e ChjénelecSe c}i)]a roérammes to empower workers and staff outside
;f]r:;tﬁf?es of t(;lI:.‘ 0%‘;1331 union structure may be looked on askance.

CHN 960-001
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146 Benefits, Retirement and Related Tax Jsgy

Where the individual has contributed to the basic old age insurance s
for less than 15 years, he/she is entitled to a lump sum payment of the bz
of his individual basic old age insurance account, rather than mg
payments.

h ~cedural requirements

5 ive consultations and negotiations between the enterprise and its trade
or employees’ representatives are required to deade_ upon the
lishment of an enterprise pension and to adopt the enterprise pension
However, since the function of the basic old age insurance scheme js gg An enterprise pension plan shall cover the following issues:
maintain the basic living standard of retired employees, the benefits a Ppersan
can receive from it are limited. 4

Penalty

According to the Premiums Collection Regulations, violators are subject to ap
order of correction, fines, disciplinary dispositions, criminal penalties, or
payment fee for delaying payment of premiums. These penalties are
employers that do not conduct proper social insurance registration, do nof
properly keep relevant accounts and information, or that delay payment of the
social insurance premiums, including the old age insurance premiums. ]

1) scope of participants

sources of funds

management of individual accounts of enterprise pension
(4) management of pension funds

(5
(6) conditions for payment

7N o ational administration and supervision method

method of calculation and payment

(8) gjpension of contribution, and
($)+ other agreed matters.

i i the local labour
e adopted enterprise pension plan shall be reported to : :
ini tl:aﬁve departments above the county level. The plan \ﬂfflll come into
t if the government department does not raise any objection within 15

' days after its receipt.

CHN §70-101 Enterprise supplemental old age
insurance scheme (Enterprise
pensions)

The term “enterprise supplemental old age insurance scheme” under the law
refers to an old age insurance scheme provided in addition to the basic old age
insurance scheme. The State encourages enterprises to establish these ore.
behalf of employees;and enterprises may decide at their sole discr h sources of contributions
whether they will implement it.

‘The contributions to an enterprise pension fund are made jointly by the

The Enterprise Pensions Trial Provisions, issued by the Ministry or and employer and its employees. The employer is allowed to deduct the
Social Insurance on 30 December 2003 and effective on 1 M%‘ 004 has Cindividual contributions from the salaries paid to its employees. The
replaced the Opinions Concerning the Establishment of Enterprise, Supplemental contributions made by the employer every year shall not exceed one-twelfth

Old Age, issued by the Ministry of Labor on 29 December 1 upplemental
Old Age Insurance Opinions), to lay down the guideljm%@t implementation
of supplemental old age insurance scheme on a trial basis.

0 terprise’s total payroll expenses of the preceding year. The enterprise
nf'th?o:lfirrgi is comprisidyif the Eontributinns made by the employer and its
employees and the gains from the fund investment.
Qualifications for participating enterprises Individual old age insurance account and payment
The contributions made by the employer will be credited into the t_amploye_e's
individual account according to the ratios provided by the enterprise pension
plan and the contributions made by the employee hu_:nself will bE;' fully
credited into his individual account. Net gains from fund investment will also
be credited into the employee’s individual account proporﬁonally. When the
employee retires, he may withdraw the balance of this account either in a
lump sum or in instalments. If he decides to withdraw the pension payment in
instalments, any balance of this account will be inherited by the heir(s) upon
the employee’s death.

The supplemental old age insurance schemes voluntarily established by
employers and employees are referred to as “enterprise pensions” under the
Enterprise Pensions Trial Provisions. An enterprise pension may be
established if the enterprise satisfies the following basic requirements:

® it participates in the basic old age insurance plan scheme and fulfilling its
contribution obligations

® it has corresponding economic strength and ability, and
® it has established a collective consultation and negotiation mechanism.

CHN 970-101 © 2010 CCH Hong Kong Limited Employment Law in China CHN ﬂ7[}‘1 01
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The Ministry of Finance, Supplemental Provisions on
plementation of the New Enterprises Financial System in
reign-invested Enterprises

- ire an allocation of part of the after-tax profits to the EBWF. This
d is to be used for collective welfare items such as non-recurrent bonuses
foreign invested enterprises, private enterprises, government offices a to employees, subsidies for purchase, construction, and repair of houses for
institutions, social organisations, and private entities and their employees. ployees, etc. The allocation to the EBWF is to be determined by the board of
It requires these entities to set up the basic medical insurance system for their’ ectors.

employees and contains detailed guidelines. P

The Unemployment Insurance Regulations

The State Council Decision on Establishing Urban and Township
Employee Basic Medical Insurance System (Medical Insurance

Decision) '
Promulgated by the State Council on 14 December 1998 and came into effeq
on the same date, this decision applies to the SOEs, collective enterp

These rules also provide that an FIE should allocate the welfare fees for the

local employees but they do not specify the rate. Many FIEs and SOEs allocate
These regulations cover the SOEs, urban collective enterprises, foreign. 4%. Some FIEs choose to make welfare fee payments to their employees
invested enterprises, private enterprises, and urban institutions and instead of setting up an EWF. (This saves the trouble of setting up and
employees. The regulations provide details on the funding, administration, ‘managing such a fund.)

ieibility, and benofi : _
eligibility, and benefits of unemployment insurance Ac ord@ relevant tax rules, if the annual aggregate of those payments

CHN 970-691 Employee welfare & exceed 14% of the total wages of all employees, then the FIE is
The Labor Law 2 |‘ to deduct those payments as expenses before taxation.

Article 76 of the Labor Law lays down the principle that employers shou] the PRC Company Law (Company Law)
create conditions for the improvement of collective welfare and enhancement

of welfare benefits for their employees.

Ministry of Finance, Notice on the Increase of the Allocation Ratio
of Welfare Funds and Adjustment of the Allocation Basis for
Welfare Funds and Education Expenditures for State-owned
Enterprises Employees (SOE Welfare Funds Notice)

‘Under the old Company Law, a company was required to allocate 5-10% of
Ctheir after-tax profits to the “statutory provident fund” (SPF) for the
_employee’s collective welfare purposes. The revision of the Company Law in
late 2005 has deleted such provision.

According to the Enterprise General Financial Rules, revised on 4 December
2006, and the Enterprise Accounting System Rules, other enterprises must also

ﬁﬁiﬁﬂeﬁﬁ 1 I;l;ﬁegng'?ﬁ:: :*,.3‘;:;’:;*“;; © sﬁi{”tzf ﬂf:le 3 - contribute to the SPF (this does not include FIEs, which are obligated to
e P fy q 5 e fees (Fu L3 F i mntnbute to the EBWF, the equivalent of SPF). It is likely that the deletion of
is sometimes referred to as the “welfare R Likes): such requirements by the Company Law will lead to the revision of the relevant

'promsmns of these rules so that an SPF will no longer be required for any type
of enterprise. It also remains to be seen whether the laws on FIEs will also be
tevised to remove the requirement on contribution to the EBWF.

As indicated by the relevant enterprise finance rules, the @nc}nﬂeﬂl}-r is
used for following purposes: ]
® medical expenses for employees (including the premidms for the social
medical insurance schemes)
® wages paid to internal medical staff and medical administrative fees
® expenses for travel to other places to receive medical treatment for work-
related injuries
® subsidies for needy employees
® wages of staff of enterprise-funded facilities such as baths, barbers,
nurseries, and kindergartens, and
® other expenditures set aside from the employees’ welfare fund in
accordance with the stipulations of the state.
Contributions to the EWF are listed as costs and expenses of the enterprise
and are therefore deductible before taxation.

nllegulat!ons on the Administration of Housing Provident Fund (HPF
‘Regulations)

These rules require State institutions, SOEs, city and town collective
Emierpnses, FIEs, city and town private enterprises, and non-profitable
in-rgamsahnns, together with their employees, to make a contribution equal to
a certain percentage of the employees’ wages to a long-term housing
—provident fund.

‘The HPF system, which forms part of the social insurance system, was
‘established to assist employees’ needs in purchasing, building, and renovating
their residential houses.

CHN 970-691 © 2010 CCH Hong Kong Limited Employment Law in China CHN §70-691
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CHN 980-311 Alternatives to dismissal

According to Art 25(2) of the Labor Law, where an employee violates
discipline or the rules and regulations of the enterprise, the employy
allowed to dismiss him/her if such violation is serious. Article 39(2)
Employment Contract Law has deleted the wording “labour discipline”, sp .
a serious violation of an employer’s rules and regulations constitutes cause §
summary dismissal.

Courts and tribunals

JURSCHON .o omecmsmsmsssibsncmscisiiss s somssnsisssssmsaiss CHINGBOEIZ)
Legislation ... ceesessescsssiss e, CHN 480-331
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1
LHIGAON <oivsivicisvasenaic ... CHN %80-521

There is no clear definition for what is “serious”. Past court cases, which ag
not binding but provide guidance, indicate that if the employee is a first
offender and/or shows repentance, the violation may not be regarde
serious and therefore may not justify dismissal. b

CHN 980-321 Jurisdiction

has a four-level court system: the Supreme People’s Court sits in
ing; th[e Higher People’s Courts sit in the provinces, autonomous regions,
special, municipalities; the Intermediate People’s Courts sit at the
_el and also in parts of provinces, autonomous regions, and
..ﬁ Icrpa_ljties; and the Basic People’s Courts sit in counties, towns,
Q. tmicipal districts. The Special Courts handle matters affecting military,
aad transportation, water transportation, and forestry.

' upreme People’s Court is the judicial organ of the highest level in China
| is responsible to the National People’s Congress and its Standing

ttee. The Higher People’s Courts may try the cases that materially
uence the area within its jurisdiction.

e Intermediate People’s Courts may try any:
‘@ major foreign-related cases
'® major cases within its jurisdiction, and

'® cases designated by the higher people’s courts (including maritime cases
- and patent disputes, etc).

The Labor Law and the Employment Contract Law permit companies fg
formulate their own rules provided that they are not in violation of la
regulations. Article 4 of the Employment Contract Law further provides ¢
when an employer formulates, revises or decides on internal regulatios
material matters, that have a direct bearing on the immediate interests
employees, such as those concerning labor compensation, work hours,
leave, work safety and hygiene, insurance, benefits, employee training, wi
discipline or work quota management, the same shall be discussed by |
employee representative meeting or all the employees. The emplos
representative meeting or all the employees, as the case may be, shall pro
proposals and comments, whereupon the same shall be determined throu
consultations with the labour union or employee representatives cond
on the basis of equality. Internal regulations and decisions on ma
matters, that have a direct bearing on the immediate interests of emp
shall be made public or be communicated to the employees by X
The purpose is to ensure that the company’s rules can serve as basis
making a decision to dismiss an employee if the company@adopted- th
rules through the abovementioned legal procedures. L\

In practice, for the purpose of avoiding any possible violation of the laws ¢
regulations, companies should refer to the Rewards and Punish
Regulations when preparing their rules. Internal disciplinary rules like thy
contained in the Rewards and Punishments Regulations are likely to be
recognised by the labor dispute arbitration committee or court.

Ihe Basic People’s C{?urts are the trial courts for most cases, including labour
ute cases. Any trial court decisions may be appealed to the courts at the
higher level. The appeal decisions of such higher courts are final and

AN 980-331 Legislation
legislation governing labour disputes resolution is as follows:
Labor Law (1994)

Labor Disputes Mediation and Arbitration Law (2007)

® Explanation on Questions Regarding the Governing Law for the Trial of Labo
: Disputes (2001) (Governing Law Explanation) g d & '
® Explanation on Questions Regarding the Governin i
; g Law for the Trial of Labo
Disputes II (2006) (Governing Law Explanation II). & 7 '

CHN 980-311 © 2010 CCH Hong Kong Limit ent Law in China CHN 980-331
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The labour dispute arbitration committee may appoint ex-judges, s
lawyers or human resources or trade union professionals to be arbitrat
20).

Time frame
The party that requests arbitration should file a written application with
Labor Arbitration Committee within one year from the date he k
should have known that there has been a violation of his rights or inte
27).

appointment letter should state appointed matters and the scope of
power of the appointee (Art 24).

@) The tribunal will first consider the facts. Based on those facts, it will
. attempt to initiate mediation between the parties with a view to settle the
dispute amicably. The tribunal will then prepare a written settlement
agreement which will become legally effective from the date of service of
the settlement agreement on the parties (Art 42).

(9) If the mediation fails, the tribunal will proceed with the hearing and
"~ make an arbitration decision within 45 days from the date of the
application for arbitration (Art 43) based on the majority view of the
arbitrators (Art 43 & 45). Subject to the approval of the committee, the
time limit for delivering the arbitration decision may be extended by a
~ maximum of 15 days (Art 43).

Procedures :
Upon receipt of the application, the arbitration committee will follow
following procedures: )
(1) Within five days of receipt of the application, the committee y

determine whether or not to accept the case (Art 29). : (10) If ei artl}r is (I}Df satisfied with the arbitration decision, it may appeal
; ; : to thie\P ! ithin 15 days from the date of ipt of th

Sl .t it Shoald serdig el to, People’s Court wi y m te of receipt of the

(2) ellfp;hliia:iisne fisr a;fl‘:ilzratinn < thlelmruespondent it o ga}r}rs ‘ %9 ation decision (except for certain decisions ‘which are final on the

acceptance of the case. If the case is rejected, the committee will sta By playes, see CEIN 980 501). Failure to appeal within the time Hoit ayill

reasons (Art 29-30). A common reason for rejecting the application : 1;59 the arbitration decision to take immediate legal effect (Art 4748 &

the case involves economic interests between the parties arising = )

contractual relationships or from relationships other than a {11) If either party fails to comply with the arbitration decision, the other

relationship. party may apply to the People’s court for mandatory enforcement (Art
(3) The committee will establish an arbitration tribunal to handle the . 51).

dispute raised in the application. Such a tribunal is usually compa

three arbitrators, but if the case is relatively simple and straightforw:

the committee may decide to appoint only one arbitrator (Art 31
(4) Within 10 days of receipt of a copy of the application for arbitia ;

respondent has to submit a response and relevant evidu

committee. The respondent’s failure to submit the ehise

evidence, or a delay in submitting the same will “"\tﬁﬁ‘e hearing € Te are certain disadvantages in starting litigation proceedings in order to

the case (Art 30). _ lve a labour dispute. It is both costly and time-consuming to obtain the
(5) The committee will inform the parties of the constitution of the tribi Us judgment. Employers may run the risk of being required to disclose

within five days from the date of acceptance of the application (Art lain confidential infonr}aﬁon, such as operational and management policies
(6) Five days in advance, the tribunal will inform the parties of the cedures, to the public when the case is heard before the court.

time, and place for the arbitration hearing. If either party fails to ractice, it is uncommon for the employer and the employees to resolve a

the hearing without reasonable ground or retreats during the ar dispute by litigation. Nevertheless, if the parties choose to do so, the

without the arbitration tribunal’s consent, the tribunal may (in Procedure Law will apply.

the applicant) dismiss the case or (in respect of the respondent) ma - ot )
an award in favour of the applicant in the respondent’s absen 990-341 A‘Vﬂldlng dlSpl.ltES
Employment contracts

35-36).
(7) Either party may appoint authorised representatives to attend ; .

most effective way to avoid a labour dispute is to have a comprehensive

fmployment contract with the employees. It is recommended to use plain

CHN 990-331 Litigation

labour dispute, if either party is not satisfied with the arbitration decision,
appeal to the People’s Court. The dispute must be first arbitrated.
ut satisfying this condition, the parties cannot bring the dispute before a

hearing, provided that the names of the appointee and a validly
or sealed appointment letter must be filed with the committe

CHN ¥90-321 © 2010 CCH Hong Kong Hi Employment Law in China CHN 990-341
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Article 23 A labour contract shall be promptly terminated on the expiry of jig
duration or when conditions occur for termination of the labour contract as 3 o
parties concerned.

1) where a worker suffers from an occupational disease or a work-related injury and
" has been confirmed as being totally or partially unable to work:

‘ 9) where a worker suffers from an illness or injury form which medical treatment
Article 24 The parties to a labour contract may dissolve a labour contract, sub * within a stipulated period is allowed;

agreement following consultation. ) where a female worker is pregnant, on maternity leave or within the stipulated

Article 25 An employer unit may dissolve a labour contract in any of the follg period for nursing;

circumstances: 4) in other circumstances as stipulated in laws and statutory regulations.

(1) where it is proved, on the expiry of the probationary period, that a worke jcle 30 If a labour contract is rescinded by an employer unit which has been

failed to meet employment requirements; improper by the trade union, the trade union shall have the right to object. If an
er unit is found to have violated laws, statutory regulations or the labour contract,
de union shall have the right to demand correction; the trade union shall support
ist a worker who applies for arbitration or takes legal proceedings against the

(2) where a worker has seriously violated labour discipline or the rules and regya)
of the employer unit;

(3) where a worker has committed serious dereliction of his’her duties or has
favouritism or other irregularities resulting in serious losses being in .
employer unit; . 31 rker rescinding a labour contract shall inform the employer unit in

) days in advance.

Si) A worker may, at any time, advise the employer unit to terminate a labour
°t irf any of the following circumstances:

(4) where a worker has been accused of criminal liability in accordance with "

Article 26 An employer unit may rescind a labour contract in any of the
circumstances, however, written notice shall be provided to a worker in person, thi i . )
(30) days in advance: 3 during the probationary period;

2) where an employer unit forces the worker to work through means of force, threat

(1) where, after undergoing a period of medical treatment, a worker with an i U ey
or illegal restriction of personal freedom;

non-work-related injury is unable to perform his original work duties and ig
unable to perform another job arranged by the employer unit; 3) wher!:‘ an en_:lplo}'er unit fails to pay labour remuneration or to provide work
(2) where a worker is not competent to perform the job and remains unqualified g conditions stipulated in the labour contract.

after training or being moved to another post; rticle 33 The workers of an enterprise may enter into a collective contract on labour

uneration, working hours, rest days and holidays, labour safety and hygiene,
nce and welfare and other related matters. A draft collective contract shall be
tted to the workers congress, or to all of the workers, for discussion and adoption.

llective contract shall be signed by the enterprise and the trade union on behalf of the
; or shall be signed by the enterprise and a representative elected by the workers.

e 34 A collective contract, after signing, shall be submitted to the labour
gministration department. A collective contract shall be deemed to take effect if the
administration department raises no objections within fifteen (15) days of
ng the collective contract.

(3) where a labour contract can no longer be implemented due to major changs
objective conditions which were relied on as the basis for concluding
contract and an agreement to amend the labour contract cannot - athed
parties through consultation. &)

Article 27 If an employer unit genuinely needs to reduce s ing a period
statutory reorganisation due to the unit being on the verge of b ptey or dug to
difficulties in its production and business operations, the trade union, or all worl
staff, shall be informed of the facts of the situation thirty (30) days in advance;
may be reduced after the opinions of the trade union, or all workers and staff, have be

heard, and a report made to the labour administration department. e 35 A collective contract signed in accordance with the law shall have legal

Where an employer unit has retrenched staff in accordance with the provisions o g force on the enterprise and all of its staff and workers. The working conditions
Art. and recruits workers within six (6) months, those staff who were retrench tabour remuneration standards stipulated in a labour contract which has been signed

have priority in recruitment. n individual worker and an enterprise shall not be lower than those stipulated in a

Article 28 If a labour contract is rescinded by an employer unit in accordance ive contract.
provisions of Art. 24, 26 or 27 of this Law, appropriate compensation shall be pro
pursuant to relevant State regulations.

Chapter 4 — Working Hours, Rest Days and Holidays

ele 36 The State shall implement a system of daily working hours for each worker

0 excess of eight (8) hours and average weekly working hours not in excess of forty
{44} hours.

Article 29 An employer unit shall not be permitted to rescind a labour co!
accordance with the provisions of Art. 26 or 27 of this Law in any of foll
circumstances:

CHN §110-001 Article 23 CCH Hong Kong Limi Ployment Law in China Article 36 CHN 9110-001
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Article 88 Under any of the following circumstances, the employer s]:mll be subi
administrative punishment pursuant to the law; where the‘case constitutes a ¢
offence. criminal liability shall be pursued in accordance with the law: where
suffers damages, the employer shall bear compensation liability:

(1) the employer uses means such as violence, threat or illegal restriction of
" freedom to coerce a worker into provision of labour;

(2) the employer gives orders which violate the rules or force a worker to en
risk work which endangers the worker’s personal safety; 3

(3) the worker is subject to humiliation. physical punishment, beating, illegal b

or detention by the employer;

(4) bad working conditions and severe environmental pollution which ca
worker to suffer serious damages to physical and mental health.

Article 89 Where an employer violates the provisions of this Law in failing to sk | —

written proof of rescission or termination of labour contract to tl_xe worker, the
administrative authorities shall order the employer to makc_ cnntect.u.m; where the
suffers damages thereto, the employer shall bear compensation liability.

Article 90 Where a worker violates the provisions of this Law in rescission of |
contract or violates the provisions of a labour contract on confidentiality ob 2
non-competition restrictive covenant and causes the employer to suffer damags
worker shall bear compensation liability.

Article 91 Where an employer employs a worker who has not rescij‘nd?d or tej
his/her labour contract with the existing employe:: anq causes t?le existing emp!
suffer damages, the employer shall bear compensation liability jointly and se erail

Article 92 A labour secondment unit which violates the provisions of -‘ v
ordered by the labour administrative anthuriliﬁ' and the relevant apthinties to
correction; where the case is serious, a fine ranging from RMBI1 RMBS3.0
person shall be imposed and the business licence shall be revo c adming
for industry and commerce; where a seconded worker suffers dam ges therf:tni the
secondment unit and the secondment employer shall bear compensation liability J
and severally.

Article 93 For illegal acts and crimes committed by employers_ which do not
legitimate business qualifications, legal liability shall be Pursz_:ed in 'accordan "
law; where a worker has provided labour services, the unit or its l:aplt:}] cuntn
shall pay labour remuneration, ecnnm:_ajc damages and compensation to 1S
pursuant to the relevant provisions of this Law; and shall bear compensation 11aDIXEy
worker suffers damages thereto.

Article 94 Where an individual contractor violates the provisions cf_ th15 W
recruiting workers and the workers suffer damages thereto, the E)_l'gaﬂ.lS&Fl
awards the contract and the individual contractor shall bear compensation liabul
and severally.

CHN §110-005 Article 88 contong i
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rticle 95 Labour administrative authorities and the relevant authorities and their
ersonnel that are guilty of dereliction of duties, non-performance of statutory duties or
se of official powers in violation of law which cause a worker or an employer to
damages shall bear compensation liability; person(s)-in-charge and other directly
untable personnel shall be subject to administrative punishment; where the case
itutes criminal offence, criminal liability shall be pursued in accordance with the

Chapter 8 — Supplementary Provisions

le 96 Where the laws and administrative regulations or the State Council provide
wherwise for the conclusion, performance, variation, rescission or termination of labour
racts between institutions with their staff under the existing employment scheme,

jch provisions shall prevail: where there are no provisions, the relevant provisions of
Law shall prevail.

ing labour contracts concluded pursuant to the law prior to the
f this Law and valid as of the date of implementation of this Law shall

performed; the number of instances of consecutive conclusion of fixed-

r, Contracts stipulated in item (3) of the second paragraph of Article 14 shall be

with effect from the renewal of fixed-term labour contracts following the

nentation of this Law,

a written labour contract has not been concluded for a labour relationship
hed before the implementation of this Law, a written labour contract shall be
luded within one month from the date of implementation of this Law.

re a labour contract valid as of the date of implementation of this Law is rescinded or
ated following the implementation of this Law and whereby economic damages
be paid pursuant to the provisions of Article 46, the duration for economic damages
commence from the date of implementation of this Law; where an employer is

d to pay economic damages to a worker pursuant to the relevant provisions
ling before the implementation of this Law, such relevant prevailing provisions
be complied with.

rticle 98 This Law shall be effective 1 January 2008.

ent Law in China

Article 98 CHN Y110-005
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leading bodies of the unit undertaking a project. The leading bodies shall remain
as to be held responsible for the construction project through to the end.

Article 6 The parties involved in the undertaking of a contract project y
economic responsibility system shall define the content, conditions, respons;
economic rights and interests in the undertaking through consultation, contracts g
legal procedures. They shall co-ordinate closely to ensure the fulfilment of the ¢
tasks.

Chapter II1 — Basis for Contract Projects

article 10 In undertaking construction projects under contract, the procedures for
-anital construction shall be followed, preconditions for construction shall be fulfilled,
approval of documents describing design tasks, initial design and general budgetary
stimate shall be obtained. These projects shall be included in the investment plans for
d assets under the administration of relevant departments at various levels.

those projects involving “‘five fixed items’, that is, where the construction scale, the
stal investments, building time limit, economic results and the main conditions for co-
nation are all fixed, the items serving as the basis for undertaking the contract
ects shall be re-examined and approved.

icle 11 Norms for undertaking contract projects shall be calculated and determined
accordance with the existing quotas and standards approved by the state or a
epartment, a province, a municipality or an autonomous region. In the absence of
fied quotas standards, norms shall be worked out jointly by the designing and
truction and the Reconstruction Bank in accordance with the principle of
average adﬁpced level, and reported to the department in charge for approval.

*

Chapter II — Forms Of The Responsibility System

Article 7 In accordance with the characteristics and concrete conditio
construction projects, various forms of the responsibility system may be adog
which, for example:

(1) the building unit must fulfill its contract with the higher-level department in ¢
of a project;
(2) the unit in charge of construction must fulfill its contract with the s
department in charge of a project or the building unit;

(3) the department at a lower level in charge of a project must fulfill its contract with

the superior department in charge; X o Chapter IV — Content of Contract Projects

icle 12 Any unit undertaking construction projects shall be responsible for the
tollowing main items:

(4) construction projects which require comparatively simple building techniques
a comparatively greater labour force, such as railway roadbeds, highways, v

conservation projects and buildings for civil use, may be undertaken by i i ) ) . )
organised in a unified way by localities taking full responsibility; ' - 1. It is responsible for investment. The amount of investment shall be determined by

the approved designing budgetary estimate or the approved budget of the
construction blueprint. According to concrete conditions, contracts for investments
may be based on either the designing budgetary estimate, the budget of
construction blueprint, including the safety factor, or the cost of building per
square metre of a project.

. ] B . : - 2. It is responsible for building time. Building time shall be determined according to
Article 8 In implementing the economic responsibility system for Qdena]ﬂng' fa the reasonable time limit set by the state plan or by the superior department in
construction project by a unit, no matter what form of responsi system may be charge.

the tmit -

. t i . s . .
A Skt e sindbpoturnete Tt pecgleat sach Jovel . It is responsible for quality. The relevant technical standards, norms and the

quality required by the design of the project shall be taken as the standard for
checking the quality of the project.

. It is responsible for the amount of important materials used, taking as its standard
the amount of principal materials set in the list provided by the designing papers or
the list of principal materials agreed upon by the contracting parties.

(5) a comprehensive development unit or a designing unit must fulfill its contract with
the department in charge; ‘

(6) if the necessary conditions exist, a building unit may assume full g\‘\} to
a region or a department for the fulfilment of building tasks, n -3 crring fe
specific projects. .\

If a department, a bureau or a building unit undertakes a project, it shall conclude a
contract with a construction unit in accordance with the requirements for the underta
of the project. The economic responsibility system shall be instituted at every level v
a construction unit. b
In accordance with the requirements set for the undertaking of a contract project, the umt
responsible for it shall sign agreements or contracts with the units concerned. such
surveying and designing institutes, material and equipment supply units, so as to e
the fulfilment of the tasks undertaken.

Article 9 In a region or a department where necessary conditions exist, a construction
project may be undertaken by way of issuing calls for tenders on a trial basis. Concrete
rules for implementation shall be worked out by the relevant departments and regions, but
shall be reported to the State Planning Commission for the record. '

. It is responsible for the formation of comprehensive productive capacity. In
building an industrial project, the principal and subsidiary parts and the part for
handling the *‘three wastes’” shall be constructed at the same time in compliance
with the designing stipulations and turned into comprehensive productive capacity
to suit the designed scope of construction. For projects of some industrial
branches, the units undertaking them are responsible for the duration of time
within which the designing productive capacity shall be reached. For non-

CHN 1110-041 Article 6 CCH Hong Kong Employment Law in China Article 12 CHN §110-041
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(2) During his/her term of appointment a foreign naﬁonal_sha]l not he perm
lend a work permit to another person or to carry it outside the territory of
When a foreign national leaves his/her post, the work permit shall be reco
the issuing authority.

(3) A work permit issuing authority shall send copies of the fureign employees’ wo;
permits to the departments of labour and personnel and public security wh
enterprise is located, for their records.

The issue of work permits to foreign nationals in foreign investment enterprises is s
policy work. All regions and departments are t?erefur; requested to stren
administration of issuing work permits to foreign l}qtmnals in foreign ir
enterprises in accordance with the abovementioned provisions.

The Ministry of Foreign Economic Relations and Trade

The Ministry of Labour and Personnel

REGULATIONS CONCERNING THE
LABOUR PROTECTION OF FEMALE
STAFF AND WORKERS

CHN 9110-081

Mdopted on 28 June 1988 ar the Eleventh Regular Session of

Stare Council, Promulgated on 21 July 1988 and effective
I September 1988.
icle 1 These Regulations are formulated in order to safeguard the lawful rights and
ests of female staff and workers, to reduce and solve the special difficulties
countered by female staff and workers in their labour and work (hereinafter

24 July 1986 collectively refe to as “‘Labor’”) due to their physiological characteristics, and to
protect their so as to promote socialist modernisation.
ticle 2 e Regulations shall apply to the female staff and workers of all state

esQass organisations, enterprises and units (hereinafter collectively referred to as
®)

Artiyle 3 Any unit which is suitable for women to engage in labour may not refuse to
<mploy female staff and workers.

icle 4 During the pregnancy, maternity leave and nursing period of female staff and
kers, their basic salaries may not be reduced and their labour contracts may not be
elled.

icle 5 It shall be forbidden to arrange for female staff and workers to engage in
our in mine pits, labour involving physical labour of the fourth (4th) degree of
ity as specified by the state, or any other kind of labour to be avoided by female
[T and workers.

ficle & During the menstrual period of female staff and workers, the Units
ploying them may not arrange for them to engage in labour at high altitudes, in low
eratures or involving contact with cold water, or labour involving physical labour of
third (3rd) degree of intensity as specified by the state.

ticle 7 During the pregnancy of female staff and workers, the Units employing them
not arrange for them to engage in labour involving physical labour of the third
ee of intensity as specified by the state or any kind of labour to be avoided during
gnancy, and may not extend their labour hours beyond the usual labour day. For those
Who are no longer competent at their original Labor, the volume of labour shall be
teduced, or other labour shall be arranged, according to a certificate from a medical
tment.

nerally, no night-shift labour may be arranged for female staff and workers in or past
seventh (7th) month of pregnancy and they shall be given certain rest periods during
ir labour hours.

¢ time spent by pregnant female staff and workers antenatal examination during labour
‘hours shall be deemed to be labour hours.

CHN 9110-071 2. CCH Hong Kong Limitet Employment Law in China Article 7 CHN 9110-081
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5. Foreign contracting and labour service project personnel annual statistical report

i ibili i ti f the contract, in accordance .
assuming responsibility for implementation o o o

principles of the party in charge of operations being the party responsible for fi
reports. ' This form shall reflect the number of persons dispatched overseas and their composition,
Article 10 If a foreign project contracting company assigns or sub-cnnttags col - pumber of persons returning from overseas, numbervc!f persons overseas at the year’s end,
fulfillment duties to a non-foreign project contracting company, the fﬂr‘elgu PIoje annual average number of persons overseas, fatalities overseas, etc, during the report
contracting company shall be responsible for reporting target indicator statistics for the year.

various items.

Article 11 The US dollar shall, without exception, be used as the monetary ;..,
unit for the various items relating to foreign contracting and labour service statistics. The
various types of currencies shall be converted into US dollars. Contract amounts shall,

the time of signing of the contract. be converted into US dollars at the rate stipula
the respective type of currency in the country (region) where the project is

6. Foreign contracting and labour service project economic performance annual
statistical report (**Jingmao Chengtong Form 6°°).

This form shall reflect the actual economic performance of foreign contracting and labour
service projects during the report year.

Article 13 The various type of statistical reports in relation to foreign project
pursuant to the intermediate price (namely, the buying and sel‘ling average: contracting companies shall, without exception, use a 16mo format. Within 10 days of the
conversion rate. Other indicators shall be converted in accordance with the exchange ¢ end of cach month, for monthly statistical reports (Jingmao Chengtong Form 1), within 20
determined pursuant to the financial affairs of the company itself during the reporting days of the end h year for Jingmao Chengtong Forms 2 to 5 and within four months
period. 1 of the end (@ year for Jingmao Chengtong Form 6, one copy of each form shall be

submitted tothe MOFERT comprehensive planning department and foreign economic

— tistical Report Forms and goopery {or) department respectively and, at the same time, copies shall be presented to
Chapter v TFP'EI: Ofllsii:tn:ents P the, pelevant authority in charge or the foreign economic relations and trade office
eq

> ion, bureau) of the province, autonomous region, directly administered
cipality or municipality with independent planning status, as well as its same level

i isti 1t forms in this System include the following six types:
Article 12 Statistical report fo! N By sxny

1. Foreign contracting and labour service project monthly statistical repo
(**Jingmao Chengtong Form 17).
This form shall reflect the contract amount for new contracts sigged that m
foreign confract engineering and labour service cooperative projects, the
operating amount and details of personnel changes.

2. Foreign contracting and labour service project comprehensive St
gn

Chapter V— Organisation and Control of Statistical Work

icle 14 All foreign project contracting companies must establish a complete
nination and, verification system for statistical reporting, fill in report details
curately in strict accordance with the provisions of this System, ensure that all writing
reports is done carefully and neatly, that numerals are written clearly and that all
formation filled in is correct. Statistical reports may only be released after being signed
the person responsible for statistical work and the tabulator and affixed with an
official seal.

Article 15 The various foreign project contracting companies must improve their
hip in the area of statistical work and assign one deputy general manager to be in
ge of statistical work. Each company shall, pursuant to its business circumstances,
tablish a statistical body or decide on a department to be responsible for statistical work
d designate statisticians, as well as safeguard the rights of statisticians and enhance the

report (**Jingmao Chengtong Form 27").
This form shall comprehensively reflect the overall situation as reg
engineering and labour service cooperative projects during the year.
contract amounts, operating amounts and the number of persons overseas at the e
end shall be filled in pursuant to actual numbers, while the economic perform:
indicators for other items may be calculated and filled in pursuant the actual fig
financial accounting reports for the first three quarters of the year, plus the pr
figure for the fourth quarter. !
3. Detailed annual report on newly signed foreign contracting and labour
project contracts (**Jingmao Chengtong Form 3"). 3
This form shall reflect the national (regional) distribution of newly signed confrais
during the report year. _ |
4. Detailed annual report on the implementation of foreign contracting and
service project contracts (**Jingmao Chengtong Form 4°7). :
This form shall reflect the national (regional) distribution of contracts imple
during the report year and progress details.

th regard to statisticians’ work positions. If a statistician is transferred to another post,
job hand-over and take over system must be established to ensure the continuity of

icle 16 The overseas representative offices of foreign project contracting
panies and overseas specialist teams shall, depending on work requirements, be
pped with statisticians, define statistics-related duties and carry out supervision and

CHN 1110-091 Article 10 CCH Hong Kong L mployment Law in China Article 16 CHN 1110-091



