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ership of other assets could have remained with the original owner.
-ndant, who had originally operated the business on his own account,
originally acquired a lease of premises for the business, and had prnvu_ied
t and furniture for the business, was entitled to those assets (not being
erty). Goodwill brought by the plaintiff to the partnership remained the

e plaintiff. It was not necessary for these assets to be treated as assets of the
‘pusiness in order for the business to operate. For example, the partner:s,hlp

4od as being entitled to use of the premises for the business on the basis of
anted by the defendant.

partnership can carry on business under the names of its partners or undeg
business name registered under the Ordinance, '

3.3.4 Nature of a partnership

Partnership not a legal entity separate to its members, A partnership mig
referred to as a “firm”, but a partnership is not a legal entity that is separate r,-
members (the partners). This is illustrated by some of the principles below g
with the legal rights and liabilities of partners. '

3.3.5 Partnership property
Partnership property and separate property: different treatment. Property ygs
the purposes of the partnership business can be categorised either as partnership py
(belonging to all the partners) or separate property belonging solely to one or more indiy
partners. It is important to ascertain whether property is partnership property or ngg
example, because partnership property must be applied exclusively for the purpgss
the partnership and in accordance with the partnership agreement;*' and treatment g
property on a winding-up of the partnership (or upon bankruptcy of individual part
differs depending on whether the property is partnership property or not. '

'*mm. In Law Chou Shing & Anor v Chow Wing Kun & Anor.® a Mr Law

ess in the timber trade. Mr Lam and Mr Chow became partners in the
1 1988 Mr Chow purchased residential premises in Tai Po—he intended
hose premises with a Miss Poon whom he was to marry. The propelny was
the names of Mr Chow and Miss Poon, but was to be in the first instance
the nditnership under the following arrangement: the partnership was to

cbayments to the mortgagee under a mortgage obtained for the purchase
at the same time, the amount of the loan repayments was to be debited in
Bet\.:waen Mr Chow and the partnership. Under these arrangements, ultimately
uld need to effectively make the payments. Similar arrangements were

Partnership property jointly owned by partners. Where property is p with the partnership for certain property owned by Mr Law.

property, the property is not owned by any entity separate from the partners. ' X ) '
the property is owned jointly by the partners, with each having a form of equi Law in ahsencf: of express ag-reement mtentlo-ns and acnm;s ;f part:les
proprietary interest in the partnership assets. ™ ) to determining what cenfl:tutes partnership pmpi-zrty. ubsequently,

srship broke down, and a dispute arose whether the Tai Po premises were
ip property or not. There was no express agreement on this matter. The court
d various factors in ascertaining the implied agreement of the parties, and
ed that the parties’ intentions were that the property would be the separate
Mr Chow and Miss Poon (and not partnership property). The court took
nt the following factors:

Ascertaining whether property belongs to the partnership. Whether p -’;i
partnership property or not is ascertained from either the express agresn f
parties or by reasonable inference from the manner in which the parine
with the property during the subsistence of the partnership.™

Miles case: in absence of express or implied agreement cou
as “partnership property” if required to give busin
Miles v Clarke,” a fashion photography business was 0|
the plaintiff and the defendant. When the business was wound up, it was necessar
ascertain who was entitled to which assets used in the business. There was no exp
agreement between the partners whether the assets were partnership property
The court held that in the absence of express agreement and any other indicati
implied agreement, the court will treat property brought by each of the parties i
business as partnership property only as far as necessary to give business effi
the arrangements. In this case, the court took the view that for the business to 0
the stock in trade of the business (such as film) must be the property of the partnersh

* The attitude of Mr Chow and Miss Poon as to the decorations in the flat when
they purchased it. The evidence was that they had chosen the flat because
the existing decorations were adequate and it was not necessary for extra
~ spending to re-decorate the place. This indicated the parties” intentions that

‘Mr Chow and Miss Poon were to bear the costs in relation to the flat and that
‘the premises were to be theirs.

» Inthe partnership accounts, debits were made to Mr Chow’s account with the
firm with the effect that Mr Chow would ultimately pay for the cost of the
fpilEChase. This was the same treatment in the accounts as for Mr Law’s own
~ residential property.

When the partnership had entered into difficulty, the partners had arranged for
the Tai Po property to be mortgaged under an all-monies mortgage with ﬁ.mc?s
being used for the partnership. Miss Poon had been very reluctant about this

* Partnership Ordinance 5.22. -
See Bankruptcy Ordinance (Cap.6) s.38(7).
See Papat v Schonchhatra [1997] 3 All ER 800; Canny Gabriel Castle Jackson Advertising Pry Lud v o
Sales (Finance) Pty Lid (1974) 131 CLR 321; Federal Commissioner of Taxarion v Everere (1980) 54 ALIR!
See Miles w Clarke [1953] 1 All ER 779; Law Chou Shing & Anor v Chow Wing Kun & Anor [1994] 2
Kelly v Kelly (1990) 92 ALR 74,
¥ [1953] | AILER 779.

1994) 2 HKC 531,
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expressed concerns that the restrictions on disclosure would serioyg)
investigative journalism and the uncovering of fraud by directors. For the
the provisions on restriction of access to residential addresses and id
numbers will not commence when the rest of Cap.622 commences 0pe
2014. The Government will revisit the issue at a later stage.”

.5 Pt.5— Transactions in relation to share capital

: ges to share capital. This Part sets out the provisions on reduction
le shares; share buy-backs; and financial assistance for acquisition

£5

wce doctrine retained but new wider exceptions. The capital
strine is retained under Cap.622, but greater flexibility is provided for
= enactment of new exceptions to the doctrine. The new exceptions
based on a solvency test. Part 5 retains the existing procedures for
saoe in a reduction of capital or redemption or buy-back of shares,
o new provisions enabling: (a) capital reductions to be made without
approval if the company would remain solvent after the capital
(b) redemption or buy-back of shares out of capital if the company
Ivent following the share redemption or buy-back.

5.4.3 Pt3—Company formation and related matters, and
re-registration of company
Incorporation and basic requirements for companies. This Part cavers in
of companies and basic requirements of companies. The memorandum of
is abolished,™" and the constitution will simply be comprised of the
association. Part 3 also contains provisions on company names, corporz
and execution of documents. It will no longer be compulsory for compan
a company seal,™ and so there are also new provisions for execution of
without a seal.™ There are new provisions for a statutory indoor manag
based on the UK provisions, although the common law indoor management r
abolished.*”

ancial assistance maintained but new exceptions. The prohibition
ne financial assistance for an acquisition of shares in the company
n.622. New exceptions are provided, based again on the solvency test.

Re-registration. The provisions on re-registration of companies in Pt.3
from the existing law, dealing with conversion of unlimited companies to ac
limited by shares.

5.4.6 Pr.6—Distribution of profits and assets

distributions to shareholders. Part 6 largely restates the provisions on
distributions to shareholders under Pt.I1A of the predecessor Ordinance
capital maintenance doctrine is retained, the general principle of

5.4.4 Pt4—Share capital of profits only is retained.

Provisions on shares. Part 4 contains provisions on shares, allotment a

transmissions of shares, share certificates, certain alterations to share 5.4.7 Pt.7—Debentures

tghes § 3 es for debentures. There are no major changes to the existing law
Changes to provisions on shares. Important changes in htl-:m of rs of debenture holders. The predecessor Ordinance (Cap.32) contains some
nominal value of shares;* abolition of bearer shares?” a :\qt ck j ering both shares and debentures (in relation to transfers etc.). Cap.622
enabling transferors or transferees to require the com n gwe reaso provisions so that the provisions for debentures are contained in Pt.7.
refusal by the directors to register a transfer of shares: % xtension of the pro with provisions for ‘share allotments, there are some new provisions
on class rights to companies without share capital. irement for sending a return of allotment of debentures to the
d setting out the time period for registration of in the company’s own
nture holders.”?

* See the paper of the Financial Services and Treasury Bureau tabled before the Legislative Co 5.4.8 P:.S—Reg{'s.!ra!fﬂﬂ of charges
Financial Affairs, “New Arrangements for the Inspection of Personal Information on the Comp p . . o 4
under the new Companies Ordinance” (LegCo paper CB{1)788/12-13(01)) (28 March 2013). Pu gistration system retained with some significant changes. Part 8 is the
of 2013, the following provisions will not commence operation when the rest of Cap.622 commences; the predecessor Cap.32 PL.III. The pre-cxisting chargcs rcgistratiorl
2014: 5, 27(3), (4), (5) and (6) in so far as it relates w a director or reserve director; ss. 47, 49-52 ands : . . R
Div.7; 5. 643(1)(aii), (2)(b) and (3)(b) in so far as it relates to 2 correspondence address; s.643(5 l?'meam_cap'ézz' Howe_ver' lhere. gt Slgmﬁ;?m Cbanges e
647(4) and (5). 651 and 657(2)g); 55.791(4), B02(4)-(5); Sch.2 s5.3(1 MaNiii) and (2); Sch.6 ss.348 1ssome modification to the list of registrable charges.” The instrument

= See Cap.622 5.98, also to be registered.™ and this would impact on the matters on which

2 Cap622 5,125,

2 Cap.622 s.127(3). =

B Cap.622 ss5.117-119.

= See further Chapter 12

2 Cap,622 5.135.

2" Cap.622 5.139. Bearer shares in existence before the commencement of Cap.622 can continue to exists

= Cap.622 5.138. Stock already in existence before the commencement of Cap.622 can continue to

= Cap.622 5.151.

ng

Cap.622 s5.185-192,
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interests involved.™ Organic models likewise have been criticigeq
commentators arguing that the reification of the company takes the a
persons too far, leading to erroneous legal arguments,™

tion theories have been adopted by others to lead to similar
to corporate social responsibility.’”

P : 3 Economic analysis of law
Theories about corporate governance. Corporate theories have also be i

other areas of company law, including in relation to corporate governance.
social responsibility. Corporate governance looks at the laws and sys
managing of companies, in particular management of companies in a way-
interests of the shareholders. Corporate governance theories™ examine
for achieving optimal alignment between the interests of managers and the
companies, including both internal governance structures, such as board
or shareholder monitoring,** and external mechanisms, such as the so-¢a
corporate control.*” Much corporate governance literature in the United
United States has traditionally focused on the agency problem that arises from
between management and ownership (arising from a dispersed ownership g
However, large companies in other countries, including in Asia and contineg
often do not exhibit this feature of separation between management and ow g
family-controlled companies),* and so different concepts of corporate governag
needed for differently structured companies.* ’

on the “law and economics” perspective. Legal theories from the
chvc have been influential in corporate law jurisprudence in
, the economic analysis of law stresses the role of the law in
in rgdumng costs, and in maximising social wealth.™ Principles
or assessed against the criterion of efficiency. One basic question
- bargaining model) that is asked in determining efficiency is
ides the rules that the parties would create for themselves if they
son.** For instance, with respect to directors’ duties owed to creditors
solvent trading statutory provisions, the hypothetical bargaining model
argue that the legal rules are inefficient.*” In other areas, existing
<any law have been explained and rationalised on the basis that they do
rules. For example the doctrine of limited liability of shareholders has
n the grounds of efficiency—through the lowering of monitoring costs, the
efficient diversification for investors thereby lowering costs of raising
sh the notion that the creditors are the most efficient risk-| A0 In
e governance, common law principles of fiduciary duties imposed on
n explained and justified as being required for the reduction of agency
the interests of management and shareholders are aligned.*? Other areas
nalysis has been applied include aspects of corporate governance such
ipation, the role of non-executive directors, and executive remuneration;
share buy-backs, mandatory disclosure obligations, shareholder
r voting rights, takeovers and securities markets regulation.*”

Corporate governance theories have developed to include examinati
manage companies in interests of wider community known as co
responsibility. In recent decades, corporate governance theories have
from simply examining the interests of shareholders to examining

the management of companies in the interests of others and the wide:
This is the idea of corporate social responsibility (CSR).?* A
have proceeded on different theoretical foundations of the co
stakeholder, communitarian or pluralist theories have been pro:
that persons other than shareholders (such as creditors, e :
also be regarded as legitimate stakeholders compames se 1nten:sts~

\’é

' Paddy [reland, “Property and Contract in Contemporary Corporate Theory™ (2003) 23(3)
Michael J Whincop, “Form, Function and Fiction: A Taxonomy of Corporate Law and the Evo
Rules™ (2001) 24 University of New South Wales Law Review 85,

¥ M Wolff, “On the Nature of Legal Persons™ { 1938) 34 Law Quarterly Review 494,

"% See also Chapier 8.

'*! See, e.g.. Donald C Langevoort, “The Human Nature of Corporate Boards: Law, Norms and thel
Consequences of Independence and Accountability™ (2001) 89 Georgetown Law Jowrnal 797.

™ See, e.g., Lucian A Bebchuck, “The Case for Increasing Shareholder Power™ (2005) 118 Harvard Law

" See, e.g.. Henry G Manne, “Mergers and the Market for Corporate Control” (1965) 73 Jo
Econamy 110; Michael C Jensen, “Takeovers: Their Causes and Consequences™ (1988) 2 Jow
Perspectives 21.

** Adolf Berle and Gardiner Means, The Modern Corporarion and Private Property (revised ed
New York 1968); E Herman, Corporate Control, Corporate Power (CUP, New York, 1981).

" See, e.g., L Bebchuk and M Roe, “A Theory of Path Dependence in Corporate Ownership and (G8
{1999) 52 Stanford Law Review 127.

" See, e.g.. Philip Lawton, “Berle and Means, Corporate Governance and the Chinese Family Fif
b Australian Jowrnal of Corporate Law 349, [ 1

¥ See generally J E Parkinson, Corporate Power and Responsibility (Clarendon Press, Oxford, 19935 E
(ed.), Progressive Corporate Law (Westview Press, Boulder, 1995),

d R Edward Freeman, “A Stakeholder Theory of the Modern Corporation: Kantian Capitalism™
N E Bowie (eds.), Edvical Theory and Business (4th edn, Prentice Hall, Englewood Cliffs,
L E Mitchell (ed.), Progressive Carpovate Law (Westview Press, Boulder, 1995),

4 L A Stout, “A Team Production Theory of Corporate Law™ (1999) 85 Firginia Law Review
*al Critical Look at Corporate Governance™ (1992) 45 Fanderbilt Law Review 1263,
l'nsw Economic Analysis of Law (6th edn, Aspen, New York, 2003); D A ‘Wittman (ed.),
is of the Law (Blackwell Publishing, Malden, 2003).

and Daniel R Fischel, Economic Structure of Corporate Law (Harvard University Press,
) vii; Brian R Cheffins, Company Law: Theory, Structure and Operation (Clarendon Press,

Company Law: Theary, Structure and Operation (Clarendon Press, Oxford, 1997) 528-553.

89; and see also § E Woodward, “Limited Liability in the Theory of the Firm™ (1985)
istitutional and Theoretical Economics 601.
g and B J Freedman, “The Fiduciary Relationship: Its Economic Character and Legal
(1991) 66 New York Universitv Law Review 1045; Frank H Easterbrook and Daniel R Fischel,
of Corporate Law (Harvard University Press, Cambridge, 1991) 90-93.
rank H Easterbrook and Daniel R Fischel, Economic Structure of Corporate Law (Harvard
8, Cambridge, 1991); Roberta Romano (ed.), Foundations of Corporate Law |Oxford University
 1993); Brian R Cheffins, Company Law: Theory, Structure and Operation (Clarendon Press,
illiam W Bratton (ed.), Corporate Law (Ashgate, Aldershot, 2000); Michael ] Whincop, An
[ Jurisprudential Genealogy of Corporate Law [ Ashgate, Aldershot, 2001).

ook and Daniel R Fischel, “Limited Liability and the Corporation™ (1985) 52 University of
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PIERCING THE CORPORATE VEIL

* Realist or natural entity theories: Realist or natural entity theqy
of the company as an association of persons that is a real pp s
(as opposed to being a purely artificial entity created by g
an association has attributes not found among the huma
components. The company is not simply an artificial entity.
recognition of companies as legal entities simply reflects
companies having an independent existence. Some natural
equate the corporate entity as being a real person analogous tg
and hence may have moral or legal rights and duties in the
natural persons. Other natural entity theorists focus on the grg
companies. One possible implication of such a focus is that
to take into account organisational theory in looking at group

6. PIERCING THE CORPORATE VEIL

6.1 General

L. d limited liability can be abused. Although benefits flow from the
entity and limited liability, the combination of these doctrines
be abused. For example, creditors of a company can be prejudiced
is deliberately undercapitalised so that it does not have sufficient
claims of creditors, or where assets are removed from the company
sfeating creditors’ claims. Trading frauds are not uncommon, both
% [n Hong Kong, controversies have arisen, for instance, where
ts (operated through a company) close down their businesses,
“gother debts unpaid, only to open up similar businesses through
 shortly after.* Strict application of the separate entity and limited
< would mean that the “real” owners* of the businesses are able to
e =nirprises of the company while evading the legal liabilities of the
%‘}:n’eu'iment of creditors.
A

+ Organic theories: A related theory to realist theories is the
This theory conceives of a company as an organic entity—i.g.
likened to a living organism, with natural persons acting as pa
corporate. This concept of the company has been used to desc;
of the board of directors and the general meeting of share
of these is regarded as independent organs of the company v
areas of power in relation to decision-making for the company.?
board of directors are not agents of the shareholders, but is a ¢
itself. The organic conception of the company also underlies the
of attribution which refer to the “directing mind and will” of

corporate veil can be lifted: rights or liabilities of company are

or liabilities of persons behind company. To prevent abuse of the
id limited liability doctrines, the law provides certain mechanisms via
n law and statute to look through the corporate form to impose the
ties on persons behind the company (usually shareholders or directors
). Such mechanisms are referred to as “lifting” or “piercing” of the
he terms “lifting of the corporate veil” and “piercing of the corporate
interchangeably, and no distinction is made between these terms
doctrine of “lifting” or “piercing” of the corporate veil is used in
fer to principles where rights or liabilities of the company are treated

» Contractual theories*': These theories focus on the contractual a.
between the persons behind the company—i.e. the memorand
articles of association (which have contractual effect betsveen
and the shareholders). On one view of the company, ¢he Corporate :
no more than a “nexus of contracts™—i.e. contrdcts\between sha ( ilities of persons behind the company (shareholders or directors), or
directors, employees and creditors. One conclusion that might garding the separate personality of the company.” Whatever term is
this conception of the company is that there.should be minimal iing”’ or “piercing”), it is important to distinguish such principles from
regulation of companies, as the rights and-{iabilities of the parties hich do not involve the disregarding of the corporate veil in the above
matters of private bargaining between the persons concerned. example, a corporate entity is used to conceal the real actor or to

relationship between the parties, but where the court uses principles of

law to impose liabilities of the company onto its controllers or to treat

See Morton J Horwitz, “Santa Clara Revisited: The Development of Corporate Theory™ (198
West Virginia Law Review 173; Michael J Phillips, “Reappraising the Real Entity Theory of t
(1993-1994) 21 Florida State University Low Review 1061; Michael J Phillips, *Corporate
and Three Conceptions of the Corporation”™ (1992) 2 Business Ethics Quarterly 435,

See Chapter 6.

See Chapter 12,

See Michael Jensen and William Meckling, “Theory of the Firm: Managerial Behaviour,
Ownership Structure” (1976) 3 Jokrmal of Financial Economics 305; William W Bratton Jr,
Contracts” Corporation: A Critical Appraisal™ (1989) 74 Cornell Law Review 407; Frank H
Daniel R Fischel, The Economic Structure of Corporate Law (Cambridge, Harvard Unive
Melvin A Eisenberg, “The Conception that the Corporation is a Nexus of Contracts, and the-D
Firm"™ (1999) 24 Journal of Corporation Law 819: Margaret M Blair and Lynn A Stout, *Tel
Business Organizations: An Introduction™ (1999) 24 Jowrnal of Corporation Law 743,

Under Cap.622, the memorandum is abolished (see Chapter 2), but the contractual analysis canss
relation to the company’s constitution (composed of the articles).

erg, “Abuse of the Corporate Form: Reflections from the Bottom of the Harbour” (1987) 10
W Law Jovrnal 67.

i v Chi Tan Enterprises Co Lid [1986] HKLR 171: Diana Lee, “Restaurant Boss Escapes
Wages” The Standard (29 August 2008).

e, the ultimate controllers of the businesses (shareholders/directors of the companies)
s, but the economic reality is otherwise.

enitators use the terms to refer to different aspects of going behind the corporate form:
“From Peeping Behind the Corporate Veil, to Ignoring it Completely™ (1990) 53 Modern

Resources Ltd [2013] UKSC 34, [16). See also VTB Capital Pic v Nutritek Intl Corp [2013]
CY, [18]-[119]. In Maritime Co 84 v Avalon Maritime Lrd (No 1) [1991]4 All ER 769,779,
10 this as a true “piercing” of the corporate veil. His Lordship’s view is that the term “liffing”
veil should be confined to circumstances where one merely looks behind the corporate form to
shareholding in a company for some legal purpose.
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THE COMMON LAW POSITION
PRE-INCORPORATION CONTRACTS

qmade, it is harder to impose personal liability on the person(*.s}

act in the name of the company. In both Newborne v Sensolid
1954] 1 QB 45 [1954] 1 QB 45 and Black v .S'mafh*.-‘om*! 1 96(?] ALR
o directors had wrongly believed the company to be in existence
oribed the name of the company on a contract, and adde:_i thE}r
. ath, the contract was held to be a nullity. The contract in this
beé contract purportedly made by the company itself, rather lhaq
son executing the contract on behalf of the proposed cafnpany.f
signatures of the pseudo directors in Newborne v Sensolid"®, as it
confirm the signature of the company.'”

2. Tue Common Law PosiTion

Company cannot be bound by any pre-incorporation contrs
in formation does not have the capacity to make contracts and the
to appoint an agent. It follows that nobody can contract as the agent gf
before the latter’s incorporation.® The company, once incorporated, is yn
a contract purportedly entered into on its behalf, since ratification can ol
by a person ascertained at the time of the act done.” For the same reason, {
is not bound by a pre-incorporation contract purportedly made on its bel
the company sue upon the contract.'’ '

difficult to impose as company intended to be principa[_ 0:'
he basis of the courts” decisions in both Ns?l:l-'bome v Sensolid'

callwood'® appears to be that the real principal of_ the_cpntrgct
and the pseudo directors were acting only in their _mu?lstsnl']at
= test on the liability of the pseudo directors in this situation

2.1 Intention and knowledge

Where both parties are aware company not incorporated and ente
incorporation contract such contract may still be binding. The
developed a set of rules based on the parties’ intention, which can be im : N "
basis :;f;'thc parties’ knowledge as to tﬁe existence of the company as the real intention of the paljlles. It is possible to ar_gu:k that ::e
to use the concept of agency for pre-incorporation disputes. Thus, whe ctor and the purported director made the same _mls's e on : e
knew at the time of contract that the company on whose behalf the contracts he company when tl'f': e executed, which mEs ;‘ a}
into had not been incorporated yet, and if the proposed company is ot the purported director. was intended to_ be the pfilnc]:pa H-:?

incorporated but fails to perform the contract, the person who purp Phonogram Lid v Lane [1982] QB 913:3, Oliver LJ said that His
the contract on behalf of a proposed company may be held to have conty ot convinced that the common law pESlhI}n de.pends un. the narrow
principal."" The reference to the “proposed” company in Kelner v Baxte en a signature “for and oq behalf ami a sagllmture in t!1e name
CP 174 indicated that the parties were aware of the non-existence of the Co The question, His Lordship held, was “what is the real intent as
parties must have intended, absent evidence to the contrary, that the pe; ontract.”'!

the proposed company was to be liable for the contract, as the parties st b

have the i i lude a bindi I yarties critical to determining liability. Mahon I's decision
ave the intention to conclude a binding contract. 2

Industries Ltd v Fairchild [1975] 1 NZLR 529 appears to have
the same view. His Lordship suggested that an alternative way of
same result in a situation similar to that in Newborne v Sensolid™ is
intention to all signatories that the contract was to be made with
one where all signatories mistakenly believed that the company was

Rebuttable presumption that person making contract i, ehalf of ¢
be personally bound. There are some New Zealand autholities that su
situation similar to that in Kelner v Baxter", where oné party has execute
the contract, there is a rebuttable presumption thatihe person who p _
the contract on behalf of the proposed company is personally bound to the g

Harder to impose personal liability where both parties believe com

1 lity where the contract is a nullity: breach of warranty of authority
existence. Where both parties mistakenly believed that the company was ing :

ill be held liable for breach of warranty even if not personally liable
orporation contract. That an “agent™ or pseudo director is not personally

Tinnevelly Sugar Refining Co Led v Mirrlees Watson and Yarvan Co Lid (1894) 2 SLT 149: Newhon
(Great Britain) Led [1954] 1 QB 45.
Kelner v Baxter (1866) LR. 2 CP 174, 184, per Erle CJ; Natal Land and Colonization Co Lid v Pl
& Development Synddicate Led [1904] AC 120, 126, per Lord Davey.

Tinnevelly Sugar Refining Co Ltd v Mirrlees Watson and Yaryan Co Ld (1894) 2 SLT 149,
" Kelner v Baxter (1866) LR 2 CP 174. }
1 P Hambrook, “Pre-Incorporation Contracts and the National Companies code: What does Section
Mean" (1982) 8 Adel LR 127.

" (1866) LR 2CP 174

Marbelstone Indusrries Led v Fairchild [1975] | NZLR 529, 542, per Mahon J; Power v
NZLR 403, 409, per Vautier J; Elders Pastoral Lid v Gibbs [1988] NZLR 596, 601-603, per Md
Marbelsone Industries, Mahon J expressed the view at 542 that the presumption was “irresistible™
Elders Pastoral, McGechan J observed that while there can be such a presumption of some stren
wrang to say that the presumption is “irresistible™ or “irrebuttable™ (at 603).

olid (Great Britain) Lid [1954] | QB 43, 51, per Lord Goddard CJ; Black v Smallwood [igfy.bl
per Barwick CJ, Kotto, Taylor and Owen 1J; 749-750, per Windeyer 1. See also Hawkes Bay Mifk
son [1974] | NZLR 236.

Jord Goddard CJ.
45,

v Lane [1982] QB 938 at 945.

Industries Ld v Fairchild [1975] | NZLR 529, 542,
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168 CORPORATE CONSTITUTION AND SHAREHOLDER AGREEMENTS

2. RULES ON INTERNAL GOVERNANCE:
ARTICLES OF ASSOCIATION

2.1 The legal nature of articles of association

5.025

The articles determine the ways in which the powers of the comp

including allocation of powers to particular corporate organs.”® The art
with members’ rights in relation to the distribution of the company’
Cap.622, the articles of association still perform this role, although j

articles now also perform the role of the former memorandum of assg

out basic information about the company for outsiders (as discussed

section).™
5.026

extraction, a company’s constitution is a statutory contract bel

members infer se and between individual members and the company,

clear by Cap.622 s.86:

“(1) Subject to this Ordinance, a company’s articles, once regis

Ordinance or a former Companies Ordinance —

(a) have effect as a contract under seal —
(i) between the company and each memberi\and

(i)
(b)

(2)
(a) by the company against each member;
(b) by a member against the company; and
(c) by a member against each other member,

(3) Money payable by a member to the company under the articl -

(a) is a debt due from the member of the company; and
(b) is of the nature of a specialty debt.”

5.027

Company’s regulations on internal governance. Traditionally,

association have constituted the company’s “rule book™. As such, the
regulations on the internal governance of the company. The purpose.
is to provide for the allocation of profit, risk and control within

Statutory contract between members inrer se and member and eg
Hong Kong, as in the United Kingdom and some other jurisdictig

between a member and each other minber; and

are to be regarded as containing covendnis‘on the part of the
and of each member to observe allthe-provisions of the arf

Without limiting subsection (1), the articles are enforceable —

Reasons for contractual approach. There are some historical and pra
for the adoption of the contractual approach to the company constitutio

ILES ON INTERNAL GOVERNANCE: ARTICLES OF ASSOCIATION

was a favourite analytical tool. Also, making a contract had
F forming or joining any company under the common law.* The
od of settlement companies in the 19th century was the deed,
¢ among members. The Joint Stock Companies Act 1844 (UK)
1 time, for the registration of deed of settlement companies. The
npany registered under the 1844 Act was still the deed. which
+t 3 The memorandum of association and articles of association
;ﬁplace the deed under ss.7 and 10 of the Joint Stock Companies
7 and 10 made it clear that both the memorandum and the articles
and shareholders contractually.

2.2 The enforcement of articles of association
2.2.1 Who can enforce the constitution?

The company and its members

rs. Section 86 states in clear terms that the constitution is enforceable
and each individual member and among each member inrer se.
could enforce a provision of the articles that required disputes
y and its members to be referred to arbitration,”” and a shareholder
a provision in the articles on dividend payments against the
mple of enforcement by a member of his rights under the articles
member is Rayfield v Hands [1960] Ch 1, where reg.11 provided that
ended to transfer shares should inform the directors, “who will take
between them at a fair value”. The directors were also members,
pired them to hold shares in the company. The plaintiff wished to
es and sought a declaration that the three directors were bound to
es because of the effect of reg.11. Vaisey J granted the declaration,
1 was binding on the directors in their capacity as members.”

be enforced by company against members and vice versa, eg
lies to members inter se. It should be noted that not all clauses in
enforced by the company against its members and vice versa.* For
a provision in the articles only applies to matters between members inter
n may not be invoked by the company in relation to a matter between itself

The Enforcement of Parinership Agreements, Articles of Association and Sharcholder Agreement”™ in
ity and Commercial Relationships (LBC, Sydney, 1987) p.89, p.93.

L1844, 557, 26, see fin 10, 121,

it ar Romney Marsh Sheep-Breeders "Association [1915] 1 Ch 881,

Waterworks Co (1889) 42 Ch D 636.

5 are not parties to the statutory contract, but the case of Rayfield v Hands illustrates that

bound to the contract in their capacity as members if they also hold shares. However, as

the constitution is enly binding on members in their capacity as members, This restriction was

in Rayfield v Hands, where the court regarded reg.11 in the articles as involving a relationship

*  See Farrat, fn 10 above, 95,
B Eg, Table A, reg.82.
" See also Chapter 3 in relation (o the contents of articles of association.

bers and the directors not in their capacity as directors but in their capacity as members of the
ors being referred to as “working members™ in that context): see [1960] Ch 1, 6. See also

the ability of minority members to enforce the articles, see Chapter 10,
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resolution, over the management of the company’s business.® Tr a binding precedent, as the judgment does not sustain close

- . N L N A P . . . E 4
authorities emphasises that the general meeting’s power to intery, cult to identify a precise principle underlying the decision.”

matters is to be determined by the wording of the power-allocation g ) bﬁ en been cited as an authority for the mainstream view is

Salford) Ltd v Peter Shaw and John Shaw. ™ In that case, certain
&authonse the company to commence proceedings against the
also directors in the company). The defendant Shaw brothers
“'to the action, including an argument that the proceedings were
e general meeting had passed a resolution to discontinue the

3.2 The problems with the mainstream authg

Mainstream view that limiting phrase denies general meeting
control. Although the first line of authorities represents the recej
from a number of problems which render this view unconvmcmg“
that are normally regarded as authorities for the received view e
this view or cannot sustain close analysis. Secondly, the decisipn;
cases where the general meeting was not permitted to assert its g
resolutions can be rationalised on alternative doctrinal bases. Th
view has been challenged in some more recent decisions.

ragement are vested in the directors, they and they alone can
. The only way in which the general body of the sharcholders
em-clse of the powers vested by the articles in the directors is by
es, or, if opportunity arises under the articles, by refusing to

wrs of whose actions they disapprove™.™
3.2.1 Questionable authorities E

Criticism of mainstream view authorities. Automaric Self-Cleansi
Co Ltd v Cunninghame® is normally regarded as one of the
representing the dominant view.” That case, however, does not
meeting can never intervene by ordinary resolution even if the diyj
article of the company gives such a power to the general meeting. :
MR’s decision is that where the management powers of the directors
general meeting’s control by “extraordinary resolution”, the powers
can be altered only by an extraordinary resolution, not an ordina
other words, the Cunningham case actually supports the view taken Ly
of authorities.

in Shaw, however, should not be taken as a strong authority on
of powers. His Lordship’s above-quoted observation was obiter
t Shaw brothers succeeded in the case on different grounds.
judgment on the general meeting’s power of control was not
wiew of authorities. The only authority His Lordship cited was the
oy on Companies. The relevant passage in Buckley states:

now to be established that under an article in the present form
e A], whatever effect is to be given to the words “to such regulations,
tent with the aforesaid regulations or provisions as may be preseribed
y in general meeting’, these words do not enable the shareholders, by
at a general meeting without altering the articles, 1o give directions
as to how the company 5 affairs are to be managed, nor to overrule
me (o by the directors in the conduct of its business, even as regards
delegated to the directors by the articles.” (emphasis added)™

Quin & Axtens v Salmon™ is also treated as a leading &uthority re
received view.”™ While a House of Lords case, Lord Loseburn’s short de

of the 11th edition of Buckley cited Cunninghame and Quin
porities for their view cited above.”™ However, neither of those

port the proposition contained in the italicised words in the
The reason why Cunninghame does not do so was discussed
Ouin & Axtens not support that proposition either? In that case,

* For examples, see The Gramophone and Topewriter Ltd v Standey [1908] 2 KB 89 at 105-108
Johin Shaw and Sons (Salford) Lid v Peter Shaw and Jofin Shaw (1935) 2 KB 113 at 134, perC
Group Holdings Ltd v London & Suffolk Properties Lid (1988) 4 BCC 342.

* Awomatic Self-Cleansing Filter Syndicare Co Lrd v Cunningharne [ 1906] 2 Ch 34 (this cas
seminal case for the first line of authorities but, as will be pointed out below, this is inco
case has been misunderstood in a number of well-known decisions); Marshall’s Falve
Hardle & Co Ltd [1909] 1 Ch 267; Dowse v Marks (1913) 13 SR (NSW) 332; Tam Ka
[1986] | HKLR 448; Credit Developmeni Pre Ltd v IMO Pre Lrd [1993] 2 SLR 370

“" Leo Flynn, “The Power to Direct™ (1991) 13 Dublin University Law Journal 101; Ch
Reflections on the General Meetings Power 1o Control Corporate Proceedings™ (2007)
Hirld Review 231,

“ [1906] 2 Ch 34. E

" Bee The Gramaphone and ﬂpe‘nruer Ltd v Stanfey [1908] 2 KB 89 at 105-106, per B
and Sous (Salford) Lid v Peter Shav and Jolkn Shaw (1935) 2 KB 113 at 134, per Greer LI
Holdings Lid v London & Suffolk Properties Led (1988) 4 BCC 542, See also R P Austin
Principles of Corporations Law (14th edn, LexisNexis Buttherworths, Sydney, 2010) 226,

™ Auwtomatic Self-Cleansing Filter Syndicate Co Ltd v Cunninghame [1906] 2 Ch 34 at 42,

" [1909] AC 442

™ See R P Austin and | M Ramsay, Ford & Principles of Corporations Law; see fn 69.

: Reflections on General Meeting’s Power to Control Corporate Proceedings™ (2007) 36(3)
23,

School [1986] | HKLR 448 at 453, per Sir Alan Huggins \-P.

A Wrenbuy, et al., The Law and Pracrice under the Companies Acts: Containing the Statres
v and Forms to Regulate Proceedings (11th edn, Stevens, London, 1930) 723.
0 Wrenbuy, et al. op cit 723, note (r).
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of all directors.”” The reasonableness of the notice depends op:
in which the notice was given. The test of reasonableness appears
notice is given early enough to enable directors to attend.' Thus,
office is five minutes’ walk from the venue of the board meeting, 5 1
ten minutes may be sufficient where the director is available,'?* wj

notice may be insufficient where one of the directors cannot be reg,
the next day, as he or she is overseas.'™® Where there is evidence th
giving other directors short notice is to make a pre-emptive strike on
meeting and to entrench the position of the notice giver as a ¢
called through such short notice will be invalid.'”!

be transacted at the board meeting must be given. The level of the
o of the business in the notice, His Lordship added, should be
evel of importance of the business."

pby board. The facts in SEG [nvestment Lid v SEG Inti Securities
‘a pu;rponed board resolution for winding-up. A special feature of
winding-up under Cap.32 is that it is possible for the board,
om the shareholders themselves, to initiate a members” voluntary
A voluntary winding-up initiated by directors under s.228A has the
E ,,,,. bers’ voluntary winding-up provided under Cap.32 5.228, As
heerved in SEG investment, if a .228 winding-up required a notice
1o the intention to propose the reselution as a special resolution, it
that the safeguards provided in the case of'a voluntary winding-up be
ced with where the winding-up is initiated by directors."

Model articles: time and place. The Model Articles require the
the proposed date and time of the meeting, and where the meeting

Generally no need to state nature of business to be transag
principle, there is no need to state the nature of business to be -
notice.'” The rationale behind this rule is summarised by Lindley L i
de Mayville v Whitley:"™ i

ggest avoiding opposition of co-directors. Deputy Judge To's
o stating in the notice the nature of the business to be transacted
.g is supported by Re Homer District Consalidated Gold Mines,
d that a failure to state in the notice what was to be done at a
suggest that the aim of the directors who sent out the notice was
ing of a resolution that would bind the company through getting
ion of their co-directors.'™ The resolution to be deliberated at
it case was on the allotment of shares to an external party; the
had been ruled out in the previous board meeting attended by

“It is not uncommon for directors conducting a company’s |
stated days without any previous notice being given either of
they are going to do. Being paid for their services — as they g
is their duty to go when there is any business to be done, and tg
business whatever it is.”

Subject to considerations of reasonableness. This rule, however,
overriding consideration of reasonableness in all circumstances.
To points out in SEG Investment Ltd v SEG Intl Securities\(HK)
rule without qualification. If it were, some directors at §'mz¢ting e permission given.'* Under Table A, reg.100, it is unnecessary to
it opportune to do so, pass any resolution which they\know wou who is, at the time, absent from Hong Kong. This provision is
had other directors been present at the meeting.y s Vhe result would nthe Model Articles since the giving of notice to persons outside Hong
anarchy”.'* t under modern communication technologies (and since meetings
t the need for every person to be present at the one location'').

or absent. If a director is beyond physical reach and has the
‘to be absent from office, it is unnecessary to send notice to the
requiring the director to attend a board meeting would be wholly

Whether some notice required if business important or extraol
Judge To was of the view that the rule applied only where the busine
at the meeting was ordinary business. His Lordship believed that if tf
transacted at the meeting was important or extraordinary, some noti

5.3 Quorum

rally 2; if director has interest he is not counted under Model
ies adopting the Model Articles or Table A, the quorum for
at board meetings is two, unless the directors have determined
a director is interested in a transaction, arrangement or contract

T Bell v Burton (1993) 12 ACSR 325, 329, per Tadgell; SEG [nvestment Lid v SEG Intl Sécu
HCMP 421172003, [2005] HKEC 1633, [11]).

2 Broadview Commodities Pre Lid v Broadview Finance Lid [1983] HKLR 384, 388.

7 Browne v L Trinidad (1887) 37Ch D 1.

" Re Homer District Consolidate@Gold Mines Ex p Smith [1888] 39 Ch D 546. Note, how
provides that it is not necessary 1o give notice to any director for the time being absent
is no equivalent of this provision in the Mode] Articles.

B Yiek Hok Wing v Chan Yook Ming [1997] | HKC 49, )

"2 Model Articles (private companies) art.9(2); Model Articles (public companies) art.7(4). 5

" La Compagnie de Mayville v Whitley [1896) 1 Ch 788; Kwok Shun On v Wong Sai Wing {2

3 [1896] 1 Ch 788, 797.

3 SEG dmvestmenr Ltd v SEG Intd Securities (HK) Lid [2005) HKEC 1633, [13])1

At Securities (HK) Lid [2005] HKEC 1633, [13].

mare detailed discussion on this topic, see Chapter 19,

SEG Intl Securities (HK) Lid [2005] HKEC 1633[14).
idated Gold Mines Ev p Smith [1888] 39 Ch D 546, 550,

Co v Franklyn (1890) 59 L Ch 591,

companies) art. 1 1; Model Articles (public companies) art.9; Table A reg. 102,

243

7.064

7.065

7.066

7.067



m

5.018

8.019

8.020

INTRODUCTION
DIRECTORS® DUTIES

(UK) Lid v Fielding* Lewison ] declined to follow that app
the facts in the Yukong case indicated that the Person was mopg
than a shadow director. Lewison J held that the mere fact tha
director of a company does not mean that fiduciary duties wi]j
her, although his Lordship accepted that where the shadow di;
beyond indirect influence to assume control of a company asset,
will be imposed in respect of the use of the asset. But despite
view is that, because of the actual control and influence of a sha
company, the general law duties of directors should apply
extent of their control and involvement in the company’s

owe fiduciary duties to the company.-““ although t}jue scope

. loyees would not be coextensive with tl‘!at of directors.
fcmp‘;::‘:erent for employees who are executive officers. In
. ]Y 21!:'(:!! Aero Services Ltd v O 'Malley,”” it was held that
A Can'd t and executive vice-president of the company had
B rE:nam:l were in “top management” rather than “mere
& O‘IﬁCEEme exacting duty to the company similar to that U‘-\-‘f:dq

: E]l?ersons within the statutory definition Qf “manager”™
e upying a fiduciary position similar to directors, !Jl.lt in
- OC: I::rhich a senior manager or officer would be sub]c::f to
t1.1.r?th a director will depend on the nature of the pnsnm;

'ﬁes attaching to the position in the company concerned.
k. ies on senior executives similar to those of dlrect_ors can be
ﬁ;:us::zh officers in large public compalnies may cxerms? g;es;::;
han the non-executive directors who might only meet as a

officers. Although the statutory duty of care in Cap.l’ﬁi s.465f
b}c')rS, executive officers would be under a common law duty o

ant to contract or tort.

to Sha T
activitieg 30
Cap.622: duty of care applies to shadow directors, For the
care, the Ordinance expressly applies the duty to shadow director

L.3.4 Corporate directors

Body corporate subject to same duties as natural persons, A
body corporate will also be subject to the same duties as directo,
persons. Bodies corporate can be de Jacto® or shadow directors,®
subject to directors” duties to the extent that such duties apply to ¢
directors, respectively. In some circumstances, the directors of a co
could also be regarded as de Jfacto or shadow directors of the com
corporate director is a director,” and in this situation the first-mg
could be subject to duties owed to the last-mentioned company.

1.4 To whom are the duties owed?

Directors’ fiduciary duties and the duty of care are owed t_o the
.the company is the proper plaintiff to bring proceedings against a

1 .ofdut)t“‘“

bers except in special circumstances. [.)irec?tors' duties a::h::);
bers individually,*’ but there may be spema‘l c1r-:umstancest. e
fiduciary duties to individual members dlrectlyhpurzqancmm o
s on fiduciary relationships.* This may be the case w ;;ed_lrecmrs -
*agents in selling their shares.* It is also arguable that dire

1.3.5 Executive officers

Executive officers owe fiduciary duties but not as extensiveas di
senior. Both executive and non-executive directors are subjettio the duf
Executive officers or senior managers who are not direetdrs are 3 g
to the fiduciary and common law duties similar to thetafdirectors. Und
law, employees of a company owe a duty of care tothe company in

al

Iee and Cold Storage Co Led [1957] AC 355 (HL).
\ Koo Hoi Yan Donald [2003] 3 HKLRD 296,

" [2005] EWHC 1638, [1279]-{1290].

" This view is supported in Paul L Davies, Gower and Davies® Principles of Modern Company &

'l
Maxwell, 8th ed. 2008) 485; John De Lacy, “The Concept of a Company Director: Time for ¢

and Unified Statutory Concept?” [2006) Journal of Business Law 267, 295. For a critique:
this question, see also D D Prentice and Jenny Payne, “Directors’ Fiduciary Duties™ (2006)
Review 558. See also Dairy Containers Ltd v NZI Bank Ltd (1995) 13 ACLC 3211, 3238
the New Zealand High Court held that & shadow director can owe a commaon law duty of care 1o
However, the relevant statutory definition of “director™ in the New Zealand legislation included
(Companies Act 1955 (NZ) 5.2, as amended by the Companies Amendment Act 1982; the
repealed; ¢f Companies Act I'}‘!f‘iNZI 5.126) and Thomas Js view that it would be appro
common faw duties on shadow directors was made by way of analogy with the treatment of
directors generally under the Companies Act.

" Cap.622 ss.465(5).

See Aktieselskaber Dansk Skibsfinansiering v Wheelock Muarden & Co Led [1998] 3 HKC

Chartered Bank of Australia Lid v Antico (1995) 18 ACSR 1.

Re Hydradan (Carby) Ltd [1994] BCC 161.

As for the tests to determine whether this would be

. . .
Ordinance (Cap.622) 5.2, “manager” means a person who, under the immediate authority

er of compariy).

':ﬁ!! CAMAC website: <http:/fwww.canmac.gov,au>,
rhattle (1843) 2 Hare 461, 67 ER 189. See Chapter 10,

of Services Lt [1983] Ch 258, 288,
on [2001] 1 BCLC 372, 379.

[1954] AC 333 (HLY; Allen v Hyven (1914) 30 TLR 444 (PC).
the case, see Chapter 7.

= ers” within 5.2 of the
rrdirel:tnrs exercises managerial functions. Managers, so defined, are ofﬁcr.rsd :n.i:;hm;uns L
. the‘deﬁnili““ of “officer™ in 5.9 of the Corporations A}cl '.-;[:3;:;}'\;:[5 L?SR ?-Ee;m‘,;m;;.m
i fssion v Adler (2002 i 24
G lian Securities ond Investments Commission v A iy
m:fzﬂfrmrnrissiwr v MaeDonald (Ne 11) (2009) 256 ALR 199 (general counsel an

5 51 University of
berg, f ¢ Di d Officers™ (1989-1990) 31 University o
in A Ei “The Duty of Corporate Directors an s e
“I:r:f;’::::s 949-950; John C Coffe, “Beyond the Shut-Eyed Sentry: Toward ¢ :'l.;ﬂﬁlllﬁl s
Misconduct a;1d an Effective Legal Response”™ (1977) 63 I-’i{'grnm Law Rﬂmli i .m ﬁ{:nm.m_
porations and Markets Advisory Committee, “Corporate Duties Below Board Lev pril 2

] "o v Mulinational Gas and
ight [1902] 2 Ch 421; Multinational Gas and Petrochemical Co v
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fits where contract affirmed or right to res.cind. Where
a profit in selling property to the company. it seems_thz_u
l:l.gssibility of the company obtaining an a.c-:oun[ olf profits if
§ by the company or the right to rescind is otherwise lost. If
1ded, then an account of profits is not available unless the
goods as trustee for the company or was already a direcn_nr
s company in respect of his or her acquisition of the goods.f“-‘
{"'Sun King Electronic Printed Circuit Board Factory L:fi,-““
:"red to account to the company for the profits they received
aterials to the company, although there was no rescission of
was no discussion in the judgment on the limitations on the
-imt of profits, but the decision is consistent with the general

stors had resolved at a board meeting of the company to set
f&; the purpose of supplying goods to the company and t_he
rded as having acquired the goods in a fiduciary capacity

8.3 Restitution of company’s Prope

Restitution of company property received in breach of fid,
director has received property of the company in breach of fidug
is entitled to recover the property from the director who is reas
trustee of the property.* As a constructive trust is imposed, the o :
tracing in equity can apply.

8.4 Disgorgement of profits or benefigs.

Account of profits for breach of fiduciary duty. The remedy
enables the company to obtain any profits a director has made in b
duty. Thus, for example, where directors have made a gain from o
opportunity in breach of either the conflict rule or profit rule, the g
pay the amount of the gain to the company. *** The liability to acco E!_,.::..:_
of whether the company has suffered any loss.* _

Account of profits personal remedy but constructive trust imp
misuse of company assets. The remedy of account of profits
and not a proprietary one, and so, for example, the company w
to obtain an asset in specie acquired by the director by misusing
would only be entitled to an equitable account.” However, where a;
from a misuse of company assets or has obtained funds or assets.
a corporate opportunity, a constructive trust is imposed on the p
director in breach of fiduciary duty. For example, in Bhullar v Bl
trust was imposed on the land acquired by the directors in breach of
orders were made requiring a transfer of the property to the compay
of a constructive trust again means that the company’s remedy'i
tracing is possible. Where a fiduciary obtains a bribe in breach of
trust is also imposed on the money obtained.™

8.5 Equitable compensation

sation for losses suffered by company. For breach of fiduciary
. the court has power'™ to order equitable compensation to
es suffered by the company as a result of the breach.”* For
a Leendert Vos v Global Fair Industrial Lid* the Court of
d equitable compensation to remedy the company’s losses
ectors wrongfully selling the company’s property at a gross
 not possible to seek recovery of the property itself as the
sequently been disposed of to third parties who took in good

nsation can only be granted for losses caused by the breach,
which would not have occurred but for the breach, or losses
mon sense view of causation, were caused by the breach.™ The
le compensation is not assessed on precisely the same basis as
s, and so the compensation recoverable for breach of fiduciary

Allowance to director for time, skill and financi:! contribution
has obtained assets or made a profit from misappzopriating a corpo
court can grant allowances to the director for the time, skill and fina
he or she made in obtaining the assets or profit.””' In cases where
on an ongoing business as a result of the taking advantage of a busi
breach of duty, it may sometimes be appropriate to put a cap on the ¢
an account of profits is ordered.*”

[1902] AC &3, 99; John McGhee (ed.), Snell s Equity (Sweet and Maxwell, 32nd ed. 2010)
also the cases on promoters discussed at Chapter 2.

™ Guinness Ple v Saunders [1990] 2 AC 663 (recovery of unlawful remuneration); J/.J Har
Harrison [2002] 1 BCLC 162 (Eng CA).

"' Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134 (HL); Kao Lee & ¥ip v Koo Hoi Yan DonalaiS
296 Q-

= Ihid. x

Sinciair Investments (UK) Ltd v Versailles Trade Finance Lid [2012] Ch 453,

"™ [2003] 2 BCLC 241,

' See also Boardman v Phipps [1967] 2 AC 46; Regal (Hastings) Lid v Gulliver [1967] 2A

™ Artornev-General (Hong Kong) v Reid [1994] | AC 324 (PC). 4

™ Boardman v Phipps [1967] 2 AC 46; Kao Lee & Yip v Koo Hoi Yan Donald [2003] 3 HKLRDS

™ Kao Lee & Yip v Koo Hoi Yan Donald [2003] 3 HKLRD 296.

1ant to the court’s inherent equitable jurisdiction (Nocton v Lord Ashburton [1914] AC 932)
gh Court Ordinance {Cap.4) 5.17 (derived from the Lord Caimns™ Act 1858 (UK)).

ViGlobal Fair Industrial Ltd (unrep. HCA 4200/1995, [2009] HKEC 1952); Extrasure Trave!
Seattergood [2003] | BCLC 598; DEG-Deutsche Investitions und Emtwickiungsgesellschaft
041 1 BCLC 131, [142)-[147].

01995, [2009] HKEC 1952), [460). See also Tradepower (Holdings) Lid v Tradepower (Hong
I2HKCFAR 417,

Kasikornhank PCL (2010) 13 HKCFAR 479, [151]-[152] (CFA); Kao Lee & Yip v Koo Hai
13 HKLRD 296.
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is not required to circulate a statement if the members’ rights 4.1.3 Loss of quorum

abused or are being used to secure needless publicity for def
a statement is “defamatory” depends on the common law meap;
whether the meaning of the statement has a tendency to lower th
of the ordinary reasonable reader.'*’ The word defamatory for p
mean that the statement was one which. if it were the subject “nrl will need to be answered by reference to the wording of
would result in a win for the plaintiff. In deciding whether a stat s in the company’s constitution. The common law rule is that
one looks only to the meaning of the statement, not to the avails .,E,“- ' bo valid, a quorum must exist from the time when the meeting
3 to the conclusion of the meeting.'*® This common law rule
d in the Model Articles.'”” Where the company’s articles only
; Vshall be transacted at any general meeting unless a quorum is
hen the meeting proceeds to business, a quorum is only required
the meeting and a quorum is not required when a vote is taken.'**
loss of quorum results in the presence of only one member
en, no valid decision can be taken at the meeting, even if the
the articles does not require the quorum to exist at all times
usion of the meeting. '’

y lose quorum if one or more members leave before
- otherwise quorate meeting may lose its quorum when one
rs leave before the meeting is concluded. This possibility
the validity of a resolution passed after the meeting has lost

4. PROCEEDINGS
4.1 Quorum

4.1.1 The meaning of quorum

Quorum minimum number of participants required to cons
A quorum is a minimum number of participants who must be
valid meeting.

ourts’ power of calling meetings and deemed quornum

4.1.2 The requirement o call meeting in certain situations. As discussed previously, in

court has the power to call a meeting even if the number of the
the meeting does not constitute a quorum.'*

Quorum for general meeting two unless articles provide g
articles provide otherwise, the quorum required for a general
present in person or by proxy.'*! Where the company has only one

is that member in person or by proxy.'? If the only member of 4.1.5 Joint shareholders

pany to send notice of general meeting to joint sharcholder
pister of members: senior joint holder. It is common for a
5 to provide that the notice of a general meeting is to be sent,
int shareholders, to the joint holder first named in the register of
‘of shares (the senior joint holder),'" and the voting power at
is to be exercised by the most senior joint holder who votes.'®

quorum of a general meeting of the company.'*

Cap.622 does not specify time after which meeting te be rega
due to insufficient members but MA states half an hour from
meeting. Cap.622 does not specify the time after <vhich the m
inquorate due to insufficient members arriving. Iinder the Model A
is not present within half an hour from the timie appointed for t
meeting shall be dissolved where it was called through a memb
in all other cases the meeting is adjourned to the same day in
another day that the directors determine).'** If at the adjourned
not present within half an hour from the time appointed for the
or members present are deemed to constitute a quorum.'*

iental Hotel case: joint shareholders can be individually counted
rposes if articles so provide. Joint shareholders can be individually
or quorum purposes if this is required as a result of a proper
the company’s constitution. In Re Transcontinental Hotel Ltd,'®
n, which was subscribed by W and ICF, stipulated that the total
company was to be issued as fully paid up to FHF, ICF, W and G.
issued to the four persons as joint shareholders. A provision in

¥ Cap.622 s.583.

National Roady and Mororists' Association v Snoderass (2002) 42 ACSR 622, [10].
" Ibid., [11]. %

" Cap.622 5.585(3); Table A reg.55.

= Cap.622 5.585(3). .

' Cap.622 5,585(2).

Model Articles (private companies) art.42(1); Model Articles (public companies) art.46(1); :
Model Anticles (private companies) art.42(2); Model Articles (public companies) st ! A reg 133,
pravision in Table A reg.56 refers to the “members” present being a quorum: see Re v 2 Table A reg 65.
Keang Lid [2012] 5 HKLRD 290, discussed above at para.9.006,

(1894) 21 R (Ct of Sess) 674; Ball v Pearsall {1987) 10 NSWLR 700.
companies) art.43; Model Articles (private companies) art.39,
1955] Ch 143.

d[1969] | WLR 711,
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THE RULE IN FOSS V HARBOTTLE
MEMBERS’ REMEDIES AND MINORITY PROTECTION

Choosing appropriate action depends on whether wrong to
personally. The appropriate action which a member should
first instance on whether the wrong is one that is done to
member personally. The distinction between the two 1S not g
where a corporate right is infringed, then an individual mem
seck redress by a derivative action (or rely on the statutory"
Pt.14 Div.3). If a personal right is infringed, then the member g
an action under Cap.622 Pt.14 Div, 2 (unfair prejudice) or any

actions. The same facts may involve infringement of both the rig}
and personal rights of members.® The appropriate action that the
in such a situation depends on what type of remedy or order the
seek. For example, if the remedy sought is compensation to the gan
the company’s right which is to be vindicated, and so a member can,
way of a derivative action.

9 Tue RULE IN Foss v HARBOTTLE

ottle: two limbs. The rule in Foss v Harbottle'” imposes certain
:)r of members to seek legal redress for wrongdoing that occurs
are two limbs to the rule:

plaintiff principle; and

Jarity principle.”
2.1 Proper plaintiff principle

. where wrong to company then it is proper plaintiff. Under this
ctors have breached their duties owed to the cc!rnpany or _where-
nged any rights of the company, the proper plaintiff to bm:lg an
wrongdoer is the company.”* In other words, thel cm.npany is the
itled under the law to seek legal redress against 1nfr:‘ngemants. of
ts. In Foss v Harbottle, two shareholders sought to bring an action

Members’ remedies ensure good corporate governance. The
remedies can be seen as one of the tools for ensuring good cg
in companies.” The conferral of legal rights and remedies on m
wrongdoing in a company constitutes the members as an external
Aside from members’ collective powers exercisable in general n
of remedies for individual members empowers members in their
the company’s controllers and of enforcing governance standards
managers.

to institute legal proceedings conferred on board u_l' directors.
organ has the authority to institute legal proceedings in }he name
will depend on the allocation of powers in the company’s articles
Usually, the power is conferred on the board of directors. WiTep th_e
a decision to commence legal proceedings. then the directors’ decision is
he company’s decision. "

Members’ remedies can be used to resolve disputes. In the ¢
private companies where the members are often also the directors, the fow
remedies also serves the function of providing mechanisms to resols i
the company’s proprietors. Thus members’ remedies can be utilised
dealing with breakdowns in the relationship between the pigptietors by
to part ways (such as via the remedy for winding up on Just and e
or for otherwise enabling proprietors who are lockéd-n’ the com
company on fair terms (such as via the unfair prejacio# remedy).

proper plaintiff principle: derivative action. There are, however,
the proper plaintiff principle. Under both the common law and-the
rdinance, an individual member may be entitled to institute proceedings
company in particular circumstances. Such an action is referred to as a
n and is discussed below beginning with paragraph 10.016.

falling outside scope of proper plaintiff principle. There are also situations
e of the scope of the proper plaintiff principle in Foss v Harbottle. Where
a personal right of action conferred under the common law or under the

* Seepara.10.100.

" Forexample, an allomment of shares for the purpose of diluting existing shareholdings amo
company (breach of directors’ fiduciary duties which are owed 1o the company) but has also
courts as infringing personal rights of the existing shareholders.

See generally SCCLR, Corporate Gavernance Review: A Comsultation Paper on Proposals
the Review (July 2001) at [12.06}-[12.07]; Robert fan Tricker, Corparate Governance: P
Practices (2nd edn, Oxford University Press. Oxford 2012, p-89-95; Stephen Bloomfield,
of Corporate Governance: An Infegrated Approach (Cambridge University Press, Camb
Christine Mallin, Corporate Governance, 4th edn, (Oxford University Press, Oxford 201
Yang, “The Role of Shareholders in Enforeing Directors’ Duties: A Comparative Study of th
and China: Part 2" [2006] fmternatimal Company and Commercial Law Review 381; Alex
and Angus Young, ‘In Search of Good Gevernance for Asian Family Listed Companies: A Ci
Kong® [2007] Company Lawyer 306,

Simon 8 H Ho, Corporate Governance in Hong Kong: Key Problems and Prospects (Hong
Accounting Disclosure and Corporate Governance School of Accountancy Chinese Unive
2003) 3, 49-53.

There may not be any market for the shares of a private company, and so it can be difficult §
find a willing buyer to acquire his or her shares.

451. 67 ER 189. For discussion of Foss v Harbottle, see further K W Wedderburn, *Shareholders’
Rule in Foss v Harbottle' [1957) Cambridge Law Jowrnal 194, [1958] Cambridge Law Jou.m::!
k, ‘The Shareholders' Derivative Action® (1974) 52 Canadian Bar Review 159; R R Drury, *The
a Shareholder’s Right to Enforce the Company Contract” {1986} Cambridge Law Journal 219,

‘5 13, 22-23, 24-25, 27: Edwards v Halliwell [1950] 2 All ER 1064, 1066), but l.[‘K.' better view js
ih!hs are separate (see Browne v La Trinidad (1887) 37 Ch D 1, 10, 17 Prudential Assurance Co
 Industries Ltd [1982] Ch 204, 210 (Eng CA); Re Hong Kong Sailing Federation [20 I_D] | HKLRD
Beck, “The Sharcholders” Derivative Action’ {1974} 52 Canadian Bar Review 139, 165, 189).
Ltd v Chan Chin Hoo (2008) 11 HKCFAR 370, 390.

6.

ere the general meeting has the power to institute legal proceedings in the name of the company.

ed on the basis that the two limbs are in substance the same (e.g. MacDougall v Gurdiner
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ANNUAL FINANCIAL STATEMENTS
ACCOUNTS AND AUDIT

i spect to the revised statements as if the revised
o rlf pdate of revision,* financial statementsl of t!'nc
E t':'nal financial statements.®® The revised financial
ik mpany’s financial statements prospectively ley
e mersons can still be liable for any contraventions
gg{;ii:ifﬁich have already taken place before the date of

ancial statements.

example, the US or European countries would need to comp
as the HKFRS. HKICPA has in the last decade undertaken 5
so that the HKFRS converge with the [FRS, For most compan;
HKFRS now means compliance with the IFRS

Financial Reporting Framework and Financial Reportin
The convergence of the HKFRS with the IFRS means that the
are more exacting than necessary for smaller companies. A
2005 issued a Financial Reporting Framework and Financig|
use by small-sized and medium-sized entities (“SME-FRE & 1
which the SME-FRF & FRS applies can ac

cordingly opt for Je
standards instead of complying with the HKFRS,

Cprporate groups: consolidated financial statements
; fair view of company and subsidiaries as fvlmle. S;ldl?j
._aj}dired under Cap.622 5.379(2) to prepare ccnsohdateffi- Vi;:: e
gqu olidated financial statements must give a true_and 5;111’ o
Dﬂﬂsf he company, and all the subsidiary l]]'ldE[‘t{lklngs. asa 4
110““3 tciai year, and must give a true and fair view of 'r]n:lﬁi}anc;h
B o , idi i hole for the
b dertakings, as a wi
any, and all the subsidiary un akin
a‘.he corrillilyylhe statement of comprehensive income and stateme_ntl
. ?ﬂm ust bc prepared on a group basis. The consclldat:d ﬁnz?n](;las
:;2 ::Jrnply with Sch.4 and other requirements of Cap.622, as well a

o ﬁI!.g standards.“

the predecessor Cap.32, a holdm:;_i
e gmupbn:tic?:(;:fsi.duli?:.f:::ountspfor itself and group accounts.-:
” pl;epai;edividual financial statements is not required un_der Cap.622;
'v?;ua] statement of financial position for the ho.ldlngdc;?;::;);
"i:;:'l;ded in the notes to the holding company’s consolidate

3.4.7 Revision of financial statements
Revision of financial statements, [f the directors discover that the f
do not comply with the Companies Ordinance when the finane;
already been sent to members.* the directors can seek to reyise the fig
and make necessary consequential revisions to the directors’ re
financial report: Cap.622 5449+ Detailed provisions on the
statements and reports are set out in the Companies (Revision of Fj
and Reports) Regulation, made pursuant to Cap.622 s 4504

Warning to Registrar of revision if statements already forwg,
financial statements to be revised have already been forwarded
under Cap.622 5.664,% the company must, within seven days

decided to revise the financial statements, deliver to the Regizhg

statement in the specified form that the financial statements wij} be
Cap.622 5.449(3).7

i d financial
i idiary i t prepare consolidate
any is subsidiary it need no i =
V%]::r?i h::tlding company is itself a wholly owned Subsjdlﬁg};md
: corporate, then that holding company need not l;?repare cdo:z;;idiar}r
7y i i rtially owne
: 57 Where a holding company 1s a pa !
: l:toutlln Etr;l::s orate. consolidated financial statements are also n;ot reg;u:;is
rs}rof l]?;. partially owned subsidiary have. notified its {In;:n: ;r;“andal
d no members have required the preparation of consolidate

Revision voluntary but if defective offence commitied; a
companies effectively compulsory. Revision of the“financial sta
5.449 is voluntary in the sense that the directars\are not compell
provision to revise the financial statements. It is the directors® choj
the Financial Reporting Council has power to effectively require di
companies to exercise their powers under 5.449 to revise defectiv
Also, if the financial statements do not comply with
then an offence can be committed under s.379 if the defective financi
are laid before the company in general meeting. If the financial state
been revised in accordance with 5.449 and the regulations, then the

meaning o date of revi . es5 F C menis d RE[‘K ]
sion see Compa i {Revision 0 inancial Stater s a
e . fF 1 ris

§:2(1). . :

{Revision of Financial Statements and Reports) Regulation s.1
124, o L

¢ definition of “subsidiary undertaking™, see Cap.622 Sch.1.

" 8.380(3 4 5 refer financial statements”, which means both annual financial
}., ). These subsections o 1 -
(2) ES

: Cap.622 s.357(1)
s of a company and also the consolidated financial statements: Cap.622 8.3

Subject to compliance with IFRS | — First-time Adoption of International Financial Reporting
I the financial statements have not beensent to any person, there is nothi ng to prevent the directors
any errors and to approve the corrected financial siarements and have the corrected financial st
the company’s financial statements for sending to members and laying before the company in general:
* Cap.32s.141E.

Cf. the Companies (Revision of Accounts and Reports) Regulation, previously made under Cap.32
* See para.l1.056 below,

7 Cap.32 s.141E(3).

Financial Reporting Council Ordinance (Cap.588) s5.49 and 50,

= = idiary. .32, see s.124(2)a).
23 flh?;[:;:ﬂs See 5.357(3) for the definition of wholly owned subsidiary. For Cap.3

622 s 379{3)b).
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CORPORATE v
CONTRACTING AND LIABILITIES OF COMPANIgS P S
2. General rules of attribution. These are rules which are g

. ~1d be applied to achieve the purpose of the rule, rather than dwellin
natural persons, namely principles of agency law, a - S =

ics” of a company.*®

3. Special rules of attribution. Where the above Pprinciples
appropriate for determining how a particular law all:p;
necessary for the court to fashion a special rule of attriy
whether the act or mental state of a particular individual |

sctor’s or board’ knowledge. Where the board’s knowledge is to be
e company under the primary rules of attribution, the knowledge of a
would not be regarded as the company’s knowledge where the other
ot possess that knowledge.™ As the decision of a majority of directors
itsl:_;;::::ingff;; smu::si;:-fiizes r“?lat P?-lrticu]al‘- law, of ];he board, then it seems that the collective knowledge or intentions
e M i 2 1 onem 1" I:"“' In question, I ety should be sufficient for attribution of that state of mind to the board.
sl i b e (.or knowless s the {luestion.:;: how son is on the basis of a special rule of al‘tnbum?n, it is possible to treat an
sbendedio coumtasts ge or state of mind) y otor’s knowledge as the company’s for the particular purposes at hand.*”
: as the act etc. of the company? Where
In a statute, the issue is determined as a matter of staty
taking into account the language of the statutory provis
and policy.

of aggregation can be applied. It also seems to be possible to apply the

cgation in the civil context, such that acts or knowledge of different
be combined together and attributed to the company.™ Thus, where the
tort.cannot be established against any individual in a company but can
gpainist the company by attributing the acts of separate individuals to the
en e company will be liable. " However, aggregation is not possible for
s of establishing a fraudulent or dishonest intent on the part ofa company.*™

Lennard’s Carrying Co case. In Lennard’s Carrying Co v Asi,

the relevant statutory provision provided that an c':wner of a shja
for “any loss or damage happening without his actual fault o[; i
goods taken on the ship are lost or damaged by reason of fire A' ;
was based on primary liability of the company and vicarious -li b ;
covered. A cargo of benzine on board of a company’s ship was ] .
by the unseaworthiness of the ship in respect of the defective condi 3
The m_anaging director of another company which managed the s
the ship-owning company was at fault. Viscount Haldane LC ¢
the.: company to itself be at fault, there must be a person who can
“directing mind and will of the company”, such as the board itse;
has authority comparable with that of the board given to him tnder:
House of Lords attributed the managing director’s fault ag rﬁei -
fault and the company was held liable, on the basis t!iat the co
matter of evidence to discharge its burden of showing thatthe m
only a servant or agent.”™ Lord Hoffmann in the M‘?‘;.'dfan case intel
Haldane’s approach as one involving the application of a special
based on an interpretation of what the statutory provision required.®"

ces conduct or state of mind not attributed; Hampshire Land
agent’s knowledge not attributed when relates to his own fraud. There
aces where a person’s conduct or state of mind would not be attributed
ny by reason of the person’s fraud perpetrated on the company. Under
ire Land principle. the knowledge of an agent will not be attributed to the
the knowledge relates to the agent’s own fraud against the principal or
ach of duty in respect of conduct directed at the principal.*” This principle
the principal is the victim, and it would be irrational to impute the
edge to the principal in a way that would prejudice the principal (for
 preventing the principal from being able to recover for the loss by reason
fthe agent’s wrongdoing). However, it appears that in the corporate context,
e does not apply where all the owners and controllers of the company are
the fraud (such as where the agent is the single shareholder or director of

“Directing mind and will” can distract from purpose of rules ol
Alﬂ?ough the concept of the “directing mind and will” of a com :
by judges and commentators when dealing with the question of
Hoffimann had observed in the Meridian case that such anthropom
from th:? purpose of rules of attribution.?® It is well to heed

observations. Focus should be on construction or interpretation of the

1\
18] 2 AC 500, 511, However, in Stone & Rolls Lid v Moore Stephens [2009] | AC 1391, Lord Walker
the concept of “directing mind and will” will still be useful in particular contexts, such as where
ny has only a single shareholder or director ([134]-[135])

(1846) 3 CB 16, 136 ER T; Red Sea Tankers Ltd v Papachristidis [1997] 2 Lloyd’s Rep 547.

idian case law, this was held to be appropriate where the individual director is regarded as the
d and will in the circumstances of the case: £l Ajou v Dollar Land Holdings Ple [1994] 1 BCLC 464.
it Lt v National and General Insurance Co Ltd (1991) 5 ACSR 424.

n and Sons Lid v Rhodes (Liverpool) Led [1967] 2 All ER 850.

‘Bank Lrd v Sixty-fourth Throme Piy Lid [1998] 3 VR 133

Land Co [1896] 2 Ch 743; Moulin Global Evecare Trading Ltd {in lig) v Commissioner of Infand
012] 2 HKLRD 911, [24], CA; Stone & Rolls Lud (in lig) v Moore Stephens [2009] 1 AC 1391, [43],
Phillips, and see also the discussion of Lord Walker at [137]-[168]. Where the fraud is againsi & third
is an incidental breach of duty to the company, the agent’s knowledge could still be aunbuted to
4 where the company has benefitted from the conduct: see Beach Petroleum NL v Johnson (1993) 115
L1, 574,

"

%_[::5] AC T05; applied in‘ Wong Hing Faar v Hong Kong and Yaumati Ferry Co Lid [1992] (|
memorandum and articles were not put in evidence and the managing director also did i

Meridian Global " " -
E e Funds Management Asia Lid v Securities Cammission [1995] 2 AC 500,

]

1]

e

555

12.100

12.101

12.102



15.024

15.025

15.026

15.027

MAINTENANCE OF CAPITAL REDUCTION OF CAPITAL

able in 1985-1990. The court held that the proposed scheme was unfair
. once shareholders. Although there was an increase in the interest rate from
6 per cent, that advantage fell substantially short of compensating the
-holders for the disadvantages, in particular the postponement of the

ent.

Equitable treatment of shareholders

Reduction must affect all shareholders of equal standing jn
reduction must affect all shareholders of equal standing in a siiy 2
the reduction treats certain shareholders differently from their
still confirm the reduction if those who are not treated equally
reduction.* The court will decline to confirm the reduction if itis
to shareholders who do not consent to the proposal.®

ion involves variation of class rights then ss. 176-184 of Cap.622 must
with. Where the reduction of capital involves a variation of class rights,
irements in Cap.622 ss.176-184% should be complied with. However
requisite approvals of the members of the class have been obtained, the
discretion not to confirm the reduction.

Treatment of different classes conform to rights of different )
a windiug—up. Equitable treatment of different classes of shg
ra-cluzr.cs that the reduction conform to the rights of the different
arise in a winding-up.* For example, where preference sharehn]
l? return of capital in a winding-up (but no right to participate in
(1) a return of capital in excess of the company’s wants should inve
preference holders first;* but (ii) where the reduction involves a :
to reflect the company’s losses, then the ordinary shares should be g

provisions must be complied with. In Re Holders Investment Trust
es were in agreement as to the following principle: that if the reduction
roved in a class meeting, then the burden of proof is on the opponents
on to show that the reduction is unfair, but if the reduction has not been
in a class‘meeting, then the burden is on the company to prove that the
s flir)The first limb of that proposition can be accepted. However, it is not
¢-second limb is correct under the current law. The second limb indicates
(hstanding the absence of approval at a class meeting, the court can still
the shareholder must be taken to have assumed when he or she ac duction of capital that varies class rights. At the time of the above decision,
that class.* There is no unfairness if the scheme involves no more for alteration of class rights were only contained in the articles (the original
of such a risk. It has been held that it has always been a characteri h equivalent of Cap.622 ss.176-184 not being enacted until 1980), and it can
that. in that context, the statutory power to reduce capital can override

ents in the articles for class meetings. However, under Cap.622 s.180(1),”
s in the articles for variation of class rights are given statutory footing,
the Ordinance mandates variations to conform with requirements in the
f, in the absence of such requirements, in accordance with the requirements
622 5.180(3). Although Cap.622 5.226 does not itself require class meetings to
here is no reason to read 5.226 as overriding s.180. The better view is that
26 and 180 need to be complied with in the case of reductions of capital
ry class rights. In any event, it has been said that where there will be different
 of different classes. the reduction of capital should proceed by way of a
of arrangement (Cap.622 Pt.13) where the statutory provision gives greater
 to minority shareholders; the court should not encourage the weakening of
tections by confirming reductions of capital where class approvals have not

Reduction not unfair if consistent with reasonable expectations
particular class. A reduction will not be unfair if it is consistent-
expectations of a shareholder of the class in question, having regard

shares that the holders are at risk of their hopes of participating in futy
frustrated by a liquidation or a reduction of capital, and so there is not
company reducing its capital by cancelling preference shares and ref
paid up on those shares to the holders.*” Moreover, in a situation where ¢
shareholders have a priority to return of capital in winding-up, an i
reduction of capital simply gives effect to the preference sharehoitlers
of capital before ordinary shareholders.*®

Re Holders case: proposed reduction unfair to priférence sharel
short of compensating them for disadvantages of share cancellation.
Investment Trust Ltd,* the proposed reduction involved a cancellatio
cumulative redeemable preference shares of £1 each, redeemable at p:
1971, and allotting to the holders the same nominal amount of 6 per

Proper explanation

'T' full and frank disclosure to shareholders about reasons for reduction.
st be full and frank disclosure of information to shareholders so that they can
informed choice. There must be proper explanation of the reduction and the

See Re Jupiter House lnvestments (Cambridge) Lud [1985] BCLC 222, 224; British and

Finance Corp Ltd v Couper [ 1894] AC 399,

British and American Trustee and Finanee Corp Lid v Couper [1894] AC 399, 406,

“ Bamwatyne v Direct Spanish Telegraph Co (1886) 34 Ch D 287,

¥ Prudential Assurance Co Ltd v Chatterly-Whitfield Collieries Ltd [1949] AC 512.

¥ Re London and New York Investment Corp Lid [1895] 2 Ch 860; and see also Re Ouebrada B
Capper Co [1889] LR 40 Ch D 363, R

“ Re Hunting Pic [2005] 2 BCLC 211, [23].

" Re Northern Engineering Industries Pie [1994] 2 BCLC 704; House of Fraser Ple v ACGE e

[1987] 1 AC 387, 392-393; Re Hunting Pic [2005] 2 BCLC 211, '

:’au.sf of Fraser Ple v ACGE Investments Lid [1987] | AC 387, 392-393; Re Hunting Plc
11, [27].

#[1971] 2 ANLER 289.

Re Robert Stephen Holdings Ld [1968] 1 All ER 195, 196.
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DEBENTURES AND CHARGES CHARGES

disponee takes the property subject to the chargee’s interests depends on
he disponee has actual or constructive notice of the breach of the implied
Notice of the existence of the floating charge without notice that the
is inconsistent with the charge is not enough to defeat the claims of a
o takes the legal interest in the assets.'™ It is possible for a charge instrument
delineate the types of dispositions that would be valid""” such that the scope
gpany’s licence to deal with the assets is narrower than the implied licence.'"
' a disponee who takes the legal interest in the assets will only take subject to the
interests if the disponee has notice of the restrictions in the charge.'”

case, there were insufficient restrictions placed on what the cha
proceeds of the book debts. Since the chargor could freely withd
account, then it was considered to be a floating charge.*

3.2.3 Dispasition of assets subject to a Noating ¢

Company has implied licence or power to dispose of assets i ,
of business. The core feature of a floating charge is the ability
dispose of the charged assets free of the charge. The company is
implied licence or an implied power to dispose of the property
business in the ordinary course.” For example, transactions for
assets can be within the scope of the implied licence. Also, unless thy
instrument provides otherwise, the company would be entitled to
(e.g. a mortgage or fixed charge) having greater priority than the
Transactions can be valid even though they are not usually entere
the company’s business, so long as the transaction was undertaken
maintaining the company’s business as a going concern.'” T
outside the implied licence if, for example, the transaction amounts
the substantial undertaking of the company with a view to ceasing o
concern:'™ the transaction is designed to defeat the chargee’s security

creditors;'™ or the transaction involves a fraudulent dealing.!® .

can obtain injunction or appoint receiver if there is potential breach
any’s implied licence to deal with assets. In all cases where there is a
.4 transaction that would breach the company’s licence to deal with the assets,
can obtain an injunction to restrain the transaction'" or can appoint a
o protect the assets.'” Such action by the chargee would also have the effect

ising K@large: see below.

()O 3.2.4 Crystallisation of a floating charge
D) * Meaning and events of crystallisation

'fcrystallisaﬁon converts floating charge to fixed charge. When a floating
crystallizes, the charge attaches specifically to, and becomes a fixed charge
the items of assets within the class of assets charged which the company owns
of erystallisation. The process of crystallisation converts the floating charge
d charge as at the time of crystallisation.

Transaction outside company’s implied licence does not ne
floating charge. A transaction outside the implied licence d
crystallise a floating charge: see further below on “crystallisation
circumstances also give rise to crystallisation (such as where the
involves a cessation of the company’s business), then the assets v
disponee subject to the crystallised charge.'"

tallisation occurs. The existence of a floating charge is premised on the
continuing to operate as a going concern and to carry on business in the

way.''* Accordingly, crystallisation occurs in the following situations:
Where no crystallisation notice of breach of implied lice

disponee takes property subject to chargee’s interest. |

&
Q¥
N\

*  The House of Lords overruled the decision of Siebe Gorman & Co Lid v Barclays Bank Lid [
where a similar charge had been held to be a fixed charge. For a subsequent decision applyis
Spectrum Pites, see Re Beam Tisbe Products Lid [2006] BCC 615. On Spectrum Plus generally,
Cuckoo in the Nest of Corporate Insolvency: Some Aspects of the Spectrum Case™ [2006] Je
22; Duncan Henderson, “Problems in the Law of Property after Speciram Plus™ (2006) 17
arnd Cammercial Law Review 30; David Capper, “Spectrum Pius in the House of Lords: the
over Form in Personal Property Security Law?™ (2006) 6 Journal of Corporare Law Studies 44

™ Re Florence Land and Public Works Co, Ex p Moor (1878) 10 Ch D 530, 540-541; Ew
Owarries Ltd [1910] 2 KB 979, 993.

'™ Re Flovence Land and Public Works Co, Ev p Moor (1878) 10 Ch D 530, 541.

" Dempsey and National Bank of New Zealand Lid v Traders ' Finance Corp Lid [1933] NZI

" Re Colonial Trusis Corp, Ex p Bradshaw (1879) 15 Ch D 463, 472; Cax Moore v Peru
1 Ch 604. »

" Revnolds Bros (Motors) Pty Ltd v Esandg Lid (1983) 8 ACLR 422 {(company which dealt inag
disposed of some of its second-hand tractors 1o a financier in exchange for a reduction inan ou
was held that the disposal was valid).

" Hubbuck v Helms (1887) 56 LJ Ch $36. As the company ceases business, the charge would;
see para.17.090 below.

" Hamilton v Hunter (1982) 7 ACLR 295,

"™ Taylor v M Keand (1880) 5 CPD 358,

" Fire Nymph Products Ltd v The Heating Cene Pry Ltd (in lig) (1992) 7 ACSR 365, 379.

‘Upon the court making an order for the compulsory winding-up of the
~company.''® The mere fact that a petition is presented for compulsory
winding-up does not crystallise the charge.'” Also, the charge is not
~crystallised simply because a provisional liquidator is appointed before a
~court order for winding-up.''*

&g, Hamilton v Hunter (1982) 7 ACLR 295.

and Scottish Mercantile Investment Co v Brunton [1892] 2 QB 700; Revnolds Bros (Motars) Pev Ld v
Lid (1983) 8 ACLR 422, 427.

& Governments Stock and Other Securities fnvestment Co Led v Manila Rly Co Lid [1897] AC 81; Re

& Co Lid [1914] | Ch 954,

Irictions go so far as to deprive the charge of the incidents or features of a floating charge, then the court

lerise the charge as a fixed charge rather than a floating charge.

i and Scattish Mercantile fuvestment Co v Brunton [1892] 2 QB 700; Reymolds Bros (Mators) Pry Ld v
Lid (1983) 8 ACLR 422, 427, See further para.17.203 below.

e Barax Co, Foster v Borax Co [1901] | Ch 326; Re Woodroffes (Musical Instruments) Led [1986] Ch 366,

v North Kent fronworks Co [1891] 2 Ch 148,

tents Stock and Ovher Securities Invesiment Co Lid v Manila Ry Co Lid [1897] AC 81, 86.
ey Universal Automatic Machines [1894] 2 Ch 547.

i Steamboats Ltd [1897] 1 Ch 158,

Pty Lid (1983) 8 ACLR 439,
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