18 The Functions and Structure of Companies

company. These companies were required to include the word “limited” in their
name, to alert those dealing with the company to the fact that the liability of the
members was limited.

Various reform proposals over the next six years resulted ultimately in the
enactment of the Companies Act 1862 (UK), consolidating the procedures for
incorporation and winding up of companies and putting in place many of the
key features of modern company law. The Malaysian Companies Act 1965 was
modelled on the English Contpanies Act 1948 and Australian Uniform Companies Act
1961. Because of their common history, many English and Australian principles
of company law still apply in Malaysia.

91-380 When were companies first used for small
businesses?

Until this point we have been considering the historical development of the
company as a means of bringing together providers of capital (investors) with
specialist business managers or entrepreneurs in larger scale, collective
enterprises. Typically they involved asking members of the public for
investment, and required a separation of ownership of the enterprise (which was
in the hands of a large, fluctuating membership) and its management. Company
law developed in part for the protection of public investors, and adopted the
large scale collective enterprise as its model.

However, the attributes of companies, in particular the limited liability conferred
on their members, also made them an attractive form through which to carry oit
small businesses. Typically a company formed to carry on a small busireds
would not have public investors, and would be controlled and managedby its
main investor, often a person who had perhaps conducted the busines as™a sole
trader prior to its incorporation.

The fact that the “corporation aggregate” model was adopted fef\chnipany law
was reflected in the fact that the companies legislation requiredthat companies
have a certain minimum number of members. Historically, incorporation
required the coming together or association of more than one person to form a
company.

What was the significance of Salomon’s case?

It was not clear until the landmark English case of Salomon v Salomon & Co Ltd in
1897 that the benefits of incorporation would extend to incorporated small
businesses that were effectively under the control of a single entrepreneur.
Salomon’s case is discussed in Chapter 3. A business formed and operated by Mr
Salomon as a sole trader had been transferred by him to a company which he
had formed under the 1862 Act and in which he was the major shareholder and
controller. To meet the then statutory requirement that a company have at least
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seven shareholders, shares were issued to other members of his family but those
family members did not have any real interest in the business.

Mr Salomon transferred his business to the company in order, among othe':r
things, to obtain limited liability. He intended that, if the business faﬂ_ed, his

onal wealth would not be put at risk, as he would not be personally liable to
satisfy the outstanding claims of the business’s creditors.

The English Court of Appeal initially took the view that such an arrangement
should not attract all the benefits of incorporation (includ_ing limited liability for
Mr Salomon and the other family members). One judge said:

*Tt would be lamentable if a scheme like this could not be defeated. If we
were to permit it to succeed, we should be author.is'mg a perversion of the
Joint Stock Companies Acts ... The transaction is a device to apply the
machinery of the [Act] to a state of things never contemplated by that Act
— an{figenious device to obtain the protection of that Act in a way and for
obigktd" not authorised by that Act, and in my judgment in a way
incensistent with and opposed to its policy and provisions.” ([1895] 2 Ch
232 at 340-341, per Lopes LJ)

Another judge, Lindley L], took the view that:

“1f the legislature thinks it right to extend the principle of limited liability to
sole traders it will no doubt do so, with such safeguards, if any, as it may
think necessary. But until the law is changed such attempts as these ought
to be defeated wherever they are brought to light. They do infinite mls(_:l'uef;
they bring into disrepute one of the most useful statutes of modern times,
by perverting its legitimate use, and by making it an instrument for
cheating honest creditors.”

Therefore the Court of Appeal held that Mr Salomon and his company should
not be accorded the privileges of incorporation. Mr Salomon appealed and the
Court’s decision was reversed by the English House of Lords. The House of
Lords said, in relation to small business:

“It has become the fashion to call companies of this class ‘one man
companies’. That is a taking nickname, but it does not hfelp one much in the
way of argument. If it is intended to convey the meaning that a company
which is under the absolute control of one person is not a company legally
incorporated, although the requirements of the Act of 1862 may have been
complied with, it is inaccurate and misleading: if it merely means that there
is a predominant partner possessing an overwhelming influence and
entitled practically to the whole of the profits, there is not_}'nng in t_hat I can
see contrary to the true intention of the Act of 1862, or against public policy,
or detrimental to the interests of the creditors.”” ([1897] AC 22 at 53)

The final decision was that the benefits of incorporation were capable of
extending to small, private companies, even though such companies arguably
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and other related areas. Furthermore, to preserve the independence of the a di e REGULATION OF COMPANIES
committee, executive directors will no longer be allowed to become members gof ]
the committee. 4

92-410 Offshore Companies Act 1990

An offshore company or foreign company must be incorporated or registereg
respectively under the Offshore Companies Act 1990 in order to carry on offshore
business activities in or from Labuan and to enjoy the preferential tax treatmeng
provided under the Labuan Offshore Business Activity Tax Act 1990. The Offshorg
Companies Act provides for the incorporation, registration and administration of
offshore companies and foreign offshore companies and matters connected with
that.

In summary, the objective of the Offshore Companies Act is to create a struc e
with minimal statutory requirements in which companies may operate. It allowg
for financial assistance to facilitate the purchase of the company shares, the
option of whether or not to conduct annual general meetings within or outsida
Labuan, and the passing of resolutions by telex, fax and such other electronie
means can be reproduced in print form without the physical presence of the
members. However, there are also restrictions on participation by Malaysian
residents either as shareholders or via any trading or business activity with the
offshore company.

0 Overview . .
; i of legal person, created by the governme
e ?iczgi?afi)r?e?stratioﬁ. T}fe special status of companies as legal
- andap;ge special rights and protections (such as limited liability)
g articipants in companies, mean that companies are treated as
£ !:;l regulation. In addition, the complex provisions of the CO?HPHH'IES
» administration and enforcement. This part summarises the respe«(:jhve
the SC, Bursa Malaysia, SSM (”Suruhan]_aya Syar}kat Malays:za or
~ies Commission of Malaysia) and the courts in regulating companies.

0 Securities Commission
i ﬁ the regulators of companies. It is established and operates under

has broad powers to administer securities laws in
.ZA ' [ﬁ(:;e{vit;f dsigcretion with rgspect to the delegation qf its powers and
r ii5hment of committees to facilitate the perfnrmagce of 1t§ fupchans. Th;
has three basic administrative powers: rule {'nakl-ng, _ad}udlcato%r_li{-l
igatory and enforcement. Apart from its quasi legislative responsibili 1e;
with the rule making process, the SC has regulatory.ovemlglc';t t::n
dicial powers over brokers, dealers and mvestme_n!: adw.tlsers an :1:':1'
sntatives which it licenses under the SIA. In addition, it ovefserzs e
ges which were established either under the SIA and the Futures Industry

92-420 Anti-Money Laundering and Anti-Terrorism q
Financing Act 2001

The Anti-Money Laundering and Anti-Terrorism Financing Act 2001 ¢

on 15 January 2002. The key thrust of the Act is to criminalise moge@ﬁd&* L

as an offence and impose various obligations on reporting i tions
reporting and record keeping). The Act stipulates the powers- investiga
and enforcement as well as ancilliary powers of freezing, & and forfei
proceeds of unlawful activities. The scope of money la g under the Ad
covers all activities and procedures to change the identity ‘of illegally obtained
money so that it appears to have originated from a legitimate source.

The Act also provides general principles and policies to mitigate money
laundering activities, penalties for non compliance with the Act (sec 22) and
protection for informers from liabilities (sections 5, 8, 14 and 24).

dingly, the SC also performs the function of en.forcement w}uch_ fa]t]]f ‘Elcthf

it of market supervision. There are four major c_iepar_hrflgnts in the o
and investment division, the market supervision division, thf: resear

development division and the finance, human resources and administrative

on.

540 Bursa Malaysia Securities Bhd (Bursa

Malaysia) -
oted i i their securities liste

noted in Chapter 1 that some companies elect to have thei

Juotation on Ele stock market conducted by Bursa Malaysia. When they do

ey contract with Bursa Malaysia that they will c?mply leI:! the Bursa

aysia Listing Requirements. Bursa Malaysia acts as a “regulator” in the sense

it polices compliance by listed companies with those rules.

wing the demutualisation of the Kuala Lumpur Stock Exchange (effective

isti i ded. The words
anuary 2004), the listing requirements have been amen The
E 'ILampu.r Stﬂi':k Exchange Berhad” have been substituted with “Bursa

| ) . 2-540
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58 Legal Nature of Companieg-

Creditors may be able to recover money owed to them by a company from the
company’s directors or shareholders in certain circumstances, as discussed in Vu

Siew Chin v Wong Fah Yoon [1981] 2 ML] 221 below.)

Debts of a partnership are the debts of the partners themselves. In contrast, debts
of a company are not the debts of its shareholders. The reason is that in the
former case, a partnership does not have a legal existence which is separate from
, its partners. In the latter case, an incorporated company’s legal entity stands
I between its creditor and its shareholders. In Fairview Schools Bhd v Indrani

Rajaratnam & Ors [1998] 1 CLJ 285, Mahadev Shanker ] said that: “Limited
companies are formed so that its shareholders are not exposed to unlimited

liability for the company’s debt. In exchange for this immunity, share capital is

pumped into the company which thus becomes available to the company’s
creditors.”

A company can sue and be sued in its own name: Since a company is a separate
legal entity, it follows that it is liable for its own debts and may sue or be sued in
its own name. In Re Application by Yee Yut Ee [1978] 2 MLJ 142 per Choor Singh |,
the Singapore High Court stated that except in cases of fraud, breach of warran
of authority and other exceptional circumstances, a director is not liable for the
debts of an incorporated company. Nevertheless, this view was not shared in Vy
Siew Chin v Wong Fah Yoon, where Wan Suleiman FJ, held that the law allows a
person who is the sole owner of the company to be sued in the company’s name,

A company can also incur liabilities and be sued by other parties. The liabilities
are not liabilities of the members. In a company limited by shares, memtsrs’
liabilities are limited to the amount, if any, unpaid on the nominal valge\of the
share (sec 18(1)(d) Companies Act). As decided in Foss v Harbottle (1843) 2 Hare
461 as a separate person in law, a company must normally enforce\iis rights by
itself in its own name. As such, from that time it can sue or beSted in its own
name. This means that it is not necessary for the members of the Company or its

officers to be named as parties to legal proceedings where the proceedings only
involve the company.

A company has perpetual succession: This means that the company is a
continuing entity in law with its own identity regardless of changes in its
membership.® It continues in existence, unchanged, even if its original members
die, sell their shares to others, or otherwise cease to participate as shareholders.
The company continues in existence until it is deregistered under the statutory
procedure set out in the Companies Act. A company may also be dissolved under
sec 208 of the Companies Act which empowers the Registrar of Companies (ROC)

6 See Abdul Aziz bin Atan v Ladang Rengo Malay Estate Sdn Bid [1985] 2 ML] 165. The company may
even continue to exist despite the death of all its'shareholders and directors; see also Re Noel
Tedman Holdings Pty Ltd [1967] Qd R 561.
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Ac

59

| Nature of Companies

el the registration of and to dissolve a company wherg it has rgasonib}e
E believe that the company is not carrying on business or is not in

ate entity rule, a company may own property distinct from the property of

: i eneficiaries of a trust, the participants in a company
- membEI:- rintil;e(gga?or equitable) interest in the company’s property. The;ii
L pl:af'e no “ownership” rights in respect of it. For Example: in Mn.::au_rﬂ v
mereforeﬁ.smmnce Co Ltd (1925) AC 619, Mr Macaura transfferred his mtelrest in a
Nmﬁmberﬂwmlan-tati{}n to a company controlled by him. He had insured the timber in
‘This omf name but failed to transfer the insurance policy to the company. When

i refused to pay out
i ras destroyed by fire, the insurance company fu !
- hmh?;!r :iii}' because he did not have an “insurable interest” in the t];mber;js
il noItj i€ awner. The company was the owner of the F}mbe:r. Mem l:;:rst«) thz
l;:\r‘:asshal'e;.iﬂ the company. A change in the ownership will not affec

ownerslip of the property.”

: gz . 5
4 company can contract with its controlling participants: lseca-:u;sﬁ i\zi ;;5
2 iti i ticipants can enter in
tities, a company and its par ;
;ﬁ;Pth g , have seen from Salomon’s case that a company
ith each other. For example, we have se _ _
canl:nd money to or borrow money from its controlling shareholder.

In Lee v Lee’s Air Farming Ltd (1961) AC 12, the contrci.]mg shz;:j{;ll:lloils‘?;]?eg
B e o o S e Mo o Ry g et s
aerial top-dressing of farm land was kil ) t und.er el
successfully argued that she was entitled to a pay-ou :

ion i d’s death because her husband was
cc:]':ﬁperlisat']’m;h}:f;m;i I:: 1111:;1 Ei:;nd into a contract of service with the
By, iJnless Jthe company and its controller were separate legal
;It?t}i}:; }l}le finding that a contract existed between them would not be open
to the c:aurt, because a contract requires at least two separate parties.

A company has the power to hold land: This power 1:1:5 usually iri'sézort[l)lc;ra;t{e::; t]:;-
iati ; example,
memorandum of association of the company. For ¢ o e
i i d any rights or privileges w

purchase, lease, hire or acquire any property an ‘ !

the consle aﬁ?sﬁﬁnks necessary or convenient for the purpose of its business (tehg,
land bu};ldmgs easements, machinery, plant and stotjk in trade). However, 5 e
-right' to hold’ land is subject to certain restricions as stated under

T See Abdul Aziz bin Atan & Ors v Ladang Rengo Malay Esth’ Sdn Bhd [193'5] 2 ML-] lii;s;ls'uesenje;\;zi
‘held that the transfer of ownership of the entire shares in the -:ompanjly to neBw ?the b
affect the identity or personality of the company. It continued to own ab!eassee I:rem s
‘Was an integral parl of the business for the purpose for which the members w ploy
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This means that under the common law, it cannot hold property
(property must be held in the names of the individual

association) and the association is unable to enter into contracts
Neither can the association sue or be sued in

parties dealing with them,
In Malaysia, all non-profit' clubs and societies,

registered under the Trade Unions Act 1959. In, view
by the common law position for
1966 and the Trade Unions Act
registered society and registered
through a registered public officer

name (sec 25, Trade Unions Act 1959). A registered society is allowed to hold rea]

estate’ while a trade union must vest its properties with its trustees.

The members of an unincorporated association do not have the benefit of limited

liability.
Co-operatives

A co-operative is defined as an autonomous association of persons mited
voluntarily to meet their common economic, social and cultural needs and
aspirations through a jointly-owned and democratically-controlled enterprise. It
can also be defined as a business owned and controlled by the people Who use its
services. It is a legal entity owned and democratically controlled Hy\the members.
The members have a close association with the cooperativ¥, as producers or
employees. Co-operatives
legislation in Malaysia include the Co-operative Societies Act 1993, Cooperative
Societies Regulations 1995, and Cooperative Societies (Fees) Regulations 1999,

Co-operatives are based on the values of self help, self responsibility, democracy,
equality, equity and solidarity. Such legal entities have a range of unique social
characteristics. Membership is open, which means anyone who satisfies certain
non-discriminatory conditions may join. Most co-operatives are governed on a
strict “one member one vote”” basis to avoid concentration in an elite. Economic

1 Itis not possible to form clubs and societies for profits.

2 Section 9(b) of the Societies Act
! executed by any three of its
governing body. In addition, the

1966: provided all instruments relating to the real estates are
president, secretary, treasurer, members of the committee or
instruments must carry the seal of the registered society.

14-110
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Business Planning and Caompany Formatioﬂ.

As mentioned earlier, an unincorporated association is not a separate legal entity,
in its own name
members of the
in its own name,
its own name. A lack of Separate
legal entity causes inconveniences to both the incorporated associations and third

having not less than seven
members, with certain exceptions such as clubs and societies in schools, must be
registered under the Societies Act 1966, Similarly, all trade unions must be
of the inconveniences caused
unincorporated associations, the Societies Act
1959 contain specific provisions allowing a

83
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. 3 T 1‘
. fits are distributed proportionately according to each member’s level o
be e in the co-operative.
i omic interest in ) . h ’
?con ia, all co-operatives from the various mdustrles_ are umtec? into om?
m'imala]ysgévemenf known as the National Co-opi!-:‘rahve Orggmsatlon o]
%a]ma;:ia (Angkatan Koperasi Kebangsaan Malaysia or “ANGKASA").

. } d
Key differences between companies an
0 ofhyer forms of business organisations

icular legal and functional
3, we analysed some of the particu i
Eﬁggms :::fvcuompanj};s that differentiate them from other forms of business
| - 7. Other forms of business
Man i ot conducted by a company. : ‘
Drga}rnisab}:isﬁ?szerz :Iviiﬂlble, and the advantages and disadvantages .Df ?;:ml% e:
; ?w;,‘ one of these other forms are discussed belc;-w, .along with the key
mshni“hcs‘ of these other main forms of business organisations.

Saic groprietorship = -
. xpression “‘sole proprietorship™ or ”_sole trader is use_ed tiEJ desr]:.!nl:emtimﬁ
"hE' ? ; ‘here an individual person carries on a business m‘hls or he !

S]mahcbw re a sole proprietorship exists, there is no separation between he
i a'i'ld ersonal assets or obligations of the person conducting the
B The sc]:-jle roprietor signs all the contracts relating to the business, owns
I.'ﬁ-lﬁme'ss- dis elzsonally liable for all its debts. Management rests on that oni
s ﬂ(l; his [;jability is unlimited. One of the advantagt_es c_f this -fﬂrm od
busmzss I'Iis that there are fewer formalities in terms of its formation an

registration. : .

i is the income of the proprietor, the

income generated by the bus;nessils : e

?fﬂg:'fetor is ﬂtegtaxp—ayer and the business’ losses or profits can be offset agains
the proprietor’s other income.

General partnership -
iati i business in common with a
hip is an association of people carrying on
marze;sprgﬁt. The relationship between partners and partners, and partners
and third parties is governed by the Partnership Act 1961.

to create a partnership — it
i eed to take any formal legal steps i i
msm?‘; ]Sal:igez as a matter of law where two or more people aremm T;Z
relaltjignship. However, usually the terms of the agre:ement beh:-o.reen par fl?
recorded in a formal legal document referred to as a “’partnership agreement”.

Unless otherwise provided in the partnership agreement, whethir ﬂs_.lpejc}:;llfi;::ilr};h?;
impliedly, the following rules contained in sec 26 and sec 27 of the

Act 1961 will apply:
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project and to set it going, and who takes necessary steps i ;
purpose. He Js_also a person who is a joint adventurell"yandq:‘n:uh':;)'.:ici':l:{[J}I::-lrf)ehfdigth fr .
the incorporation of a company even though he does take an active part j ¥
formation of the company.® However, a person who works li‘el ¥
ministerial capacity is not automatically to be considered as a prc:-ﬁu::-te‘rl"r I\T .
importantly, the courts have decided that the test to be applied to detern -

t » =

110 Bursa Malaysia Listing Requirements:
Function and Principles

pe admitted to the Official List of Bursa Malaysia and to secure official
ation of their securities on Bursa Malaysia, companies must, in addition to

. ijﬂnce with the relevant provisions of the Securities Commission Act 1993 and

the Companies Act 1965, comply with the Bursa Malaysia Listing Requirements.

ghrsi:]thq a |ierscnn is ahpromuter or not is important under two circumstances,
Y. I e event the company makes a public offeri : iti |

i : . ering of securities, jt jo

necessary to L:ilSCL_DSE the I‘Jeneﬁts given to the promoter. Sgecond]y promoltt E
owe certain fiduciary duties to the company and it is necessary to ascerl:;-

o’

whether a person is a promoter in order t _ A
sgaingt the company; P order to determine if he has breached his duty

Thf Bursa Malaysia Listing Requirements set out the requirements which apply
to applicants for listing, the manner in which any proposed marketing of
cecurities is to be conducted and the continuing obligations of listed companies.

The Listing Requirements enable Bursa Malaysia to facilitate the admission of
only suitable qualified entities. Once listed, the Listing Requirements provide
suidelines t'ensure that the entities conduct themselves in a proper manner that
will givecie regard to investor protection and at the same time, enable them to

achievé tiére corporate objectives.

LISTING ON BURSA MALAYSIA
14-400 What is listing?

In Chapter 1, we noted that some co i

: ‘ ‘ _ mpanies elect, by entering into a co '
| :;:rh Bursa Malaysia to be a_ldm%tted to the Official List of the Bu?sa Maiaysiz:ii
| o 51 :r:j Otil:li( morekcltassesduf their securities granted Official Quotation for trading

| market conducted by Bursa Malaysia. Such i V
referred to as “listed companies” ity Tighod gl | arseae uslurzau\; P

panies”. Once the company is listed and its itie

quoted, those securities can be bought and i l o
: sold b 4 ;| '
electronic marketplace conducted by Bflt-lsa Malaysia. 7 fnvesiors througVhe

As at 3 January 2008, there are 988 listed ies i
" 1ary , _ companies in Malaysia. This\i
53? com_pam_es listed on the Main Board, 227 listed on the Secgni;l BL‘aIZi 1;_1;31“112&:
, ompanies listed on the MESDAQ market. All listed compesies are publi
companies, but not all public companies are listed. .

e Bursa Malaysia Listing Requirements serve to embrace the interests of listed
grtities, maintain investor protection and protect the reputation of the market.
1he principles set out to achieve these goals include:

minimum standards of equality, size, operations and disclosure must be
satisfied;

securities must have rights and obligations attached to them that are fair to
new and existing security holders;

timely disclosure must be made of information which may affect security

values or influence investment decisions and information in which security
holders, investors and Bursa Malaysia have a legitimate interest must be

disclosed;

information produced must be of the highest standards and, where

In this section, we look briefly at the reasons why a company might choose to
appropriate, enable ready comparison with other similar information;

apply for listing, the eligibility criteria adopted by the Bursa Malaysia, and the
the highest standards of integrity, accountability and responsibility of
entities and their officers must be maintained;

practices must be adopted and pursued which protect the interests of
security holders, including ownership interests and the right to vote;

security holders must be consulted on matters of significance; and

market transactions must be commercially certain.

23 Tracyo Mandalay Pty Ltd (1953) 88 CLR 215.

24 Mohd Latiff bin Shal Mohd & 9 ibati
o Mi?—[_ = Cors v Tenghku Abdullah ibi Sultan Abu Bakar & Ors and other actions

The Bursa Malaysia Listing Requirements promote the growth of capital markets
and the maintenance of an orderly and fair market, thus instilling confidence in

the market place.

914-400
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. member present personally or by proxy who represents not less than
Df;; of the total voting rights of all members having the right to vote at the
. any member or members holding shares which confers volmg rights where
h [ﬂ'“.-, shares are those on which an aggregate sum has been paid up equal to
 not less than 10% of the total sum paid up on all the shares conferring that

right.
eection 146 of the Companies Act provides that a poll may be demanded on any
: ntion, except on a resolution for election of the chairperson or to adjourn the

98-370 Meetings of one

Generally speaking, the concept of a meeting requires that more than one perep
be in attendance.® As with determining whether a quorum is present, a p o8
cannot be counted more than once simply because they are attending in p
than one capacity.” However, sometimes the law evidences an intention

meeting could occur with only one participant, such as where a class meeti
required and the class has only one member."

A one-man meeting is invalid unless it is a meeting of a class of members g
creditors where there is only one member of the class or one creditor of thy
company. In addition, under sec 147(6) of the Companies Act a wholly o
subsidiary may have a meeting comprising one member only that is
corporate representative of the holding company. The court also has power
order a one-man meeting in special circumstances (Low Son Siang v Lee Kim Yong
[1999] 1 CLJ 529).

146(1)(b) of the Companies Act, any provision in the cumgany’s articles

if it makes ineffective a demand for a poll on a question that is made by:

n: | not less than five members having the right to vote at the meeting;

or members representing not less than 10% of the total voting

bers having the right to vote at the meeting;
M B all mem : )
FMBERVOTING  (@\member or members holding shares which confers vomtgdnghts whlere

-40 i " the shares are those on which an aggregate sum has been paid up equal to

L 0 VOtlng by BTG RS hot less than 10% of the total sum paid up on all the shares conferring that

right.

poll, the number of votes cast for or against the resolution (rather than the

mber of people voting for or against it) are counted. In the absence of any

ision to the contrary in the articles, each member has one vote per share in a

by poll. If the share capital consists of stock or units of stock each member

'.'__' a m

This part looks at members’ entitlement to vote, and the rules governing exercise
of members’ voting rights at company meetings.

At a meeting, members will be requested to vote on resolutions put before the
meeting for its consideration. Voting is done in one of two ways — by a sh o
hands or by a poll. § 4

If a company adopts Table A, then Art 51 states that a resolution put vois oone vote per stock or unit of stock (sec ]47’-{1}[-.:}(11}, Cﬂj’ﬂpﬂm&‘i Ac'.r) :

at a general meeting must be decided on a show of hands a poll imes in a private company a member is given weighted voting rights. In
demanded. The usual way of conducting a vote by show of hands) at common! situation his votes may be more than the number of shares he actually holds.
law, was that the number of people who indicate their vote b g their hand ywever, weighted voting rights is not possible in a public company luzfnted by
is counted and the result is declared, regardless of the num shares held by es or a subsidiary of such public company. In these types of companies, each
each of the people voting and without counting proxies. In case of a company share carries one voting right: sec 55(1) and sec 55(5) of the Companies Act.

limited by shares, each member personally present and entitled to vote has 2 .
vote if the voting is by a show of hands. 0 Members entitlement to vote

Article 51, Table A of the Companies Act states that a poll can be demanded before bers have a right to vote at a general meeting of the company, unless the
or on the declaration of the result of voting by a show of hands. The persons who. pany’s constitution denies that right (Pender v Lushington (1877) 6 Ch D 70 at
can demand a poll under the company’s articles are: A member’s right to vote is usually provided for in the company’s articles of
® the chairman; iation. However, an ordinary shareholder et]r::joys fu]b} voting 1;1ghtt5e i::gept

i applies. In this situation, the member cannot vo ess

® atleast three members present in person or by proxy; ca]lsﬁ(la-: gg;e{aflllx Pfjglble by the member in respect of the members’ shares
ave been paid. Where a company has issued more than one class of shares, the
ompany’s constitution or the terms of issue of the share may provide for the
fferent classes to have different voting rights. For example, a .preft_arenc‘e
eholder has no right to vote except in certain situations. The voting right is

8  Sharp v Dawes (1876) 2 QBD 26.

9 For example, as a member themselves and as a proxy for another member. See Re Sanitary Carbon.
Co [1877] WN 223. %

10 Re Hastings Deering Pty Ltd (1985) 3 ACLC 474; 9 ACLR 755.

98-420
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ible for the constitution of a private company to have a provision that
directors to remove another director.

ipo Choon Yam v Gan Miew Chee [2000] 3 AMR 3074 a director was asked to
y an undated resignation letter. When he was removed using the letter of
ation, he successfully argued that there was duress.

hold office for more than three years without being re-elected.” Howe
company that has Table A of the Companies Act as its articles of_as oci
usually excludes the managing director from having to comply with the
relating to retirement by rotation (Art 63): Art 91. The Bursa Malaysia Lisg
Requirements do not have any provision on the managing director. In this

is necessary to consider whether the three-year period may be excluded f;
applying to the managing director. Since the Bursa Malaj,tsia
Requirements makes it mandatory on listed companies and companies appl
for listing to ensure that the contents of the company’s articles comply
Chapter 7 of the Bursa Malaysia Listing Requirements, it is not possible for lis
companies to include Art 91 of Table A in their articles of association. This me
that Art 91 of Table A of the Companies Act is only capable of being included j
the articles of private companies. -

semoval by members

ere members attempt to remove a director, the rules differ according to
ther the company is a public or private company.

the case of a public company, sec 128(1) provides that the members of a public
pany may remove a director by ordinary resolution before the expiration of
‘period of office. This provision applies notwithstanding anything stated in
memorandum, articles or any contract entered into with the director.

Normally, most companies adopt Table A of the Companies Act as its articles g e{&ﬂ* 128(8) goes on to say that a director of a public company may

association or would have an articles with provisions that are similar to that j
Table A. As such, Art 63, Table A will normally apply. If it does, the
directors of a newly incorporated company, hold office until the first annual
general meeting where they will automatically retire. They may however be rg
elected.

910-340 Can a director resign?

A director of a company may resign at any time by giving proper notice to'ia
company. Article 72(e), Table A provides that a director of a compan 2y
resign as director by giving a written notice of resignation to the comi
However under sec 122(6) none of the directors can resign if that willgause 7_
number of directors to be less than two. In this situation, the zesignation &

invalid. \\
110-350 How can a director be removed?.”

It may be that a dispute in the company leads to either\s%ne of the directors o
members wanting to remove a director from office. A director may have a servic
contract with the company. If the company terminates the director’s appointme
in breach of the contract, the director may be entitled to damages. The rights
a director may have under a contract will depend upon the provisions cont:
in the contract. In this section, we examine the corporate law rules applying &
the removal of directors.

- be ved by any resolution, request or notice of the board or other
drs) hotwithstanding anything stated in the articles or any agreement.

g

limes, a director who is about to be removed, may rely on sec 181 of the

panies Act (the oppression provision) to prevent his removal by arguing that

has a legitimate expectation to be involved in the company’s management.

 section provides a remedy to members or debenture holders where the

of the company are being conducted in an oppressive manner or some act

been done or proposed to be taken, which if carried out, would be unfairly
dicial.™

e is a stipulated method for the removal of directors in the articles, sec 128
still be relied on to remove a director. This means that sec 128 is a provision
t cannot be excluded from being used by the shareholders of a public
any. However, sec 128 is not the only method of removal so that in the
the company follows the method of removal as specified in its articles, the
al is also valid. In Soliappan v Lim Yoke Fan [1968] 2 ML] 21 the court held
sec 128 is not the only method of removal of a director.

wever, if a director has a contract of employment as an executive director of
company, the director may be entitled to damages for breach of contract
er sec 128(7). The director’s removal under sec 128 does not prevent the
or from obtaining any damages in accordance with any contract he may
e with the company.

re are some special procedural requirements contained in sec 128. Where
bers intend to move a resolution to remove one or more directors, notice of
tention must be given to the company at least 28 days before the meeting
ich the resolution is to be considered and the company must notify the

Removal by other directors

It is not possible for directors of a public company to remove another di ectol
This is prohibited by sec 128(8). The situation is different for private companies

t This was raised in Tuan Haji Ishak v Leong Hup Holdings [1996] 1 MLJ 661. The court held that sec
181 does not apply to prevent the removal of the directors of the company in this proceeding.

13 Bursa Malaysia Listing Requirements, para 7.28.
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qeh the common law conflict rule applies most often where a director’s
al interest conflicts with the director’s duty to act in the interests of the
y, the common law conflict rule also applies where a director has
ing duties. For example, a person may be a director of two companies and
o duties conflict in relation to a particular matter or transaction: see
. Finally, there may be other potentially conflicting interests such as
g companies and nominee directors. These are discussed in {12-190.

pmpanies Act has embodied the above common law duty to avoid conflicts
t in sec 132(2) which states that:

A director or officer of a company shall not, without the consent or
ratification of a general meeting—

' (a) use the property of the company;

* (b) use any information acquired by virtue of his position as a director or
offiver of the company;

Outline of chapter

The structure of this chapter is as follows. First, we examine the comn
rules and discuss the extent to which the statutory duty has repli
common law duties. Second, we examine the ways in which the constity
company can affect the duty to avoid conflicts of interest. Third, we exan
statutory regulation of conflicts of interest which is in addition to the ¢g
law duties. Finally, we examine the different consequences resulting
breach of the duty to avoid conflicts of interest and the statutory provisions,

THE DUTY TO AVOID CONFLICTS OF INTEREST

912-100 Interaction between the common law rules
and statutory duty

The main common law rule relating to conflicts of interests is that directors my
not place themselves in a position of conflict where a personal interest co
with their duty to act in the interests of the company. A director can only
himself in a position of conflict with the permission of the company.
under the common law is that the company can give its consent only throy
resolution of the shareholders in general meeting. Permission of the con
can be given after there has been full and frank disclosure of the interest.
the company ratifies the conflict of interests, the director will not be held I
for breach of duty. Ratification, however, must not be oppressive. B
practice, some companies have a clause in their constitution under whi
board of directors has power to permit a director to place himself in a pis!
conflict. The clause in the constitution overrides the common law rule
shareholders’ approval is necessary. This is discussed in 412-200.

{c is position as such director or officer;

se any opportunity of the company which he became aware of, in the
.)‘ " performance of his functions as the director or officer of the company;
: or

(e) engage in business which is in competition with the company,

to gain directly or indirectly, a benefit for himself or any other person, or
cause detriment to the company.

ion 132(5) further provides that the duty stated under sec 132 is in addition
d not in derogation of any other written law relating to the duty and
lity of directors or officers of a company.

2-120 What is the common law conflict rule?

common law conflict rule states that a director must not place himself in a
on where there is an actual or substantial possibility of a conflict between a
al interest and his duty to act in the interests of the company unless the
ion of the company is obtained. The test is whether a reasonable man
ing at the facts would think that there was a real sensible possibility of
ct. (See Hospital Products Ltd v United States Surgical Corp (1984) 156 CLR 41
; per Lord Upjohn in Boardman v Phipps (1967) 2 AC 46 at 124.)

In Coleman v Myers (1977) NZLR 225, where the New Zealand Court of
Appeal cited TSC Industries Inc v Northway Inc 426 US 438 (1976), the test
adopted was “those considerations which can reasonably be said in the
particular case, to be likely materially to affect the mind of the vendor or
purchaser”. The interest is material depending on whether there is a
substantial likelihood that a reasonable shareholder would consider the
interest to be important in deciding to vote. However, there is no need to
prove that the shareholder would have changed his vote, only that the

There are a number of situations where this rule applies. .[\ ost commont
applies where a director enters into a transaction with Qﬂﬁfﬁany: see Y12
For example, the director may want to sell some pr hich the d
owns to the company. In this situation there will be a ict of interest
director. The director has a personal interest which is to ensure that the di
obtains the highest possible price for the property the director owns when se
the property to the company. However, the director also has a duty to actin
interests of the company and this means ensuring that the company buys the
property at the lowest possible price.

Another common law rule concerns directors taking property, information @
business opportunities which belong to the company. When a director does thi
without the permission of the company, the director is placing his persor
interest above his duty to act in the interests of the company. This is discussed if
12-160 to §12-175.

-
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oflicts of Interest 303

the right as well as any event whereby a corporation becomes an ass
corporation of the listed corporation where immediately after the event he hag
interest in the securities of the associated corporation.

s if the body corporate is accustomed to or under an obligation or its directors
. are accustomed to act in accordance with directions, instructions or wishes
- of the director; and

Effect of complying and not complying with the statutory disclosyy, s if the director has a controlling interest in the body corporate.

requirements

We saw in §12-200 that the constitution of a company can allow a direcigy
have a conflict in relation to a matter affecting the company provided the
is disclosed. Where sec 131 applies, the director’s disclosure to the board
exonerate him from liability for breach of statutory duty but not for breach
common law duty. This is because the common law requires disclosure
made to the shareholders at general meeting. Thus, even if a director discl
the board but not to the shareholders, he may still be held liable to acco
the profits he made, as this is the common law remedy. He is however not ¢
of any contravention of the Companies Act.

12-340 Loans to directors or persons connected to
: directors under sec 133 and sec 133A

sec 133, the company except an exempt private company is prohibited

# giving a loan to its director or a director of a company which is deemed
related to that company; and

' giving a guarantee or security for the loan given to its directors or a director
. ~ ofaco y which is deemed related to that company.

Where sec 135 applies, failure to comply is an offence under the Companies A he proyi applies to any loan transaction given by the company to any of its
punishable by fine or imprisonment. 3 rect dow directors or any director of a company related to the company

Where sec 317 of the CMSA applies, failure to comply is an offence under § BTG ENe loan,
CMSA, punishable with a fine not exceeding RM1 million or imprisonme sec 133A, a company, except an exempt private company, cannot give a
both. r guarantee or security to any person connected with the director of the

3 D or its holding ci X
912-330 Prohibited transactions with directorsor i R
persons connected to the directors Q

There are transactions under the Companies Act which cannot be enter
company because it involves a director or persons who are co

company’s directors: sec 133 prohibits the giving of loans to di
133A prohibits the giving of loans to persons connected to dire

Definitions )’\\.'Q )

The persons connected with a director as defined in sec 1 include:

nptions
The following loans are exempted if given for the following reasons:

® If the loan is given to a director or persons connected to a director for
expenditure incurred for the purpose of the company’s business and in the
performance of the director’s functions as a company officer (under sec
133(1)(a)) or the loan, guarantee or security is made to an executive director
of the company or its holding company or to a person who is related to its
director to provide funds for the purchase or acquisition of a home (under

® a member of that director’s family which includes a spouse, parent, chilg - sec 133(1)(b)). However, these transactions require the prior approval of

(including adopted child and step-child), brother, sister, and the spouse @ - shareholders at general meeting where the purpose and extent of the loan,

the director’s child, brother or sister; guarantee or security is disclosed, with the condition that the loan shall be

o i ) . repaid or the liability under the guarantee or security shall be discharged if

® abody corporate which is associated with that director; 7 _ the transaction is nc?; approved bgyushareholders at ttt'tye general meetinggzr at

® a trustee of a trust under which the director or a member of the directors or before the following general meeting. The time for repayment of the loan
family is a beneficiary; and

or discharge of liability under the security or guarantee is within six months
® a partner of that director or a partner of a person connected to that director 2 after that general meeting.
} Under sec 133(1)(c), the giving of the loan is not prohibited if it is related to
- an employee loan scheme which is given by the company in accordance to a
- scheme which has been approved by the general meeting and given in
accordance to the terms of that scheme.

A body corporate is associated with a director:

® if the director or persons connected to the director are entitled to exercise@
control the exercise of not less than 15% of the voting shares of a company;
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mstances, the company cannot obtain equitable compensation or common
damages because the company must establish that it has suffered loss or
ge. This remedy is often applied in cases where the director has made a
et profit.

though the company has not suffered any loss or damage, the court can still
er the director to pay any profit the director made because of the breach of
v to the company. The director will have to account for the profit to the
ppany. Even though the company suffered no loss, it still obtains the profit

e it is thought very important that directors not be able to profit by
ching a duty. What is an example of a director breaching a duty and making
rofit while the company does not suffer any loss or damage?

In Chapter 12 we discussed the case Regal (Hastings) Ltd v Gulliver (1967) 2
AC 134. In that case, directors of the company took an opportunity which
the court held was an opportunity that belonged to the company. The
op ity was being able to invest in some shares of another company
he!l them a short time later for a substantial profit. It was an

. __opportunity that the company could not itself have used because the
B\tompany did not have the funds to make the investment in the shares of the
other company. This meant that the company did not suffer any loss or

: ) damage from the actions of the directors because it could not have used the
l?lva};e;u?f:;:flcizr hafhbreached their common law duty of care and the com opporgtunii:y. However, the directors were held to have breached their duty
ss, the company can apply to the court for the common to the company because they took the opportunity. They had to account to

d i i on i
;elilrl:a Cyh ocffc'l:hm{:lzlglet;.;leaa:e 1;. an example of common law damages resulting fron, . the company for the profit they made on the sale of their shares.

A member may also apply for a statutory injunction against the com

restraining it from entering into a contract which is covered by sec 132C
sec 132E.

What is an example of a circumstance where a court might grant an inj
against a director?

L0
et

A director of a company establishes another company in which the direct,
is the majority shareholder and which competes with the first compa
Over several months the director diverts business opportunities from
company of which he is a director to his new company. The directg
breaching his duty by diverting the corporate opportunities (see Char
12). A court would grant an injunction to stop the director from dive

the business opportunities and harming the first company and i
shareholders. ts

113-230 Compensation or damages

Where a director breaches their fiduciary duty, and this causes loss to the
company, _the company can apply to the court for the equitable remedy
compensation. The objective is to compensate the company for the loss it
suffered because of the breach of duty.

account of profits is a remedy given under equity. However, this equitable
edy has been given statutory recognition in sec 132. A breach of the statutory
ty under sec 132 will render the director liable to the company for any profit
hat the director makes or for any damage suffered by the company because of

A director is found to have been negligent for not properly supervi
employee of the company who stole RM50,000 from the co
employee cannot be found. As the company has suffe

hRMSUéU(r]g,dand it is proved that the director was negligent, or can breach of that statutory duty

e ordered to pay common law dam to th i of )

RM50,000. o AR comp@ the o some cases, the director is held liable for breach of duty to avoid conflict of
N nterest by establishing a competing company. It is possible for the director to be

Some provisions in the Companies Act carry with it a comsgsaﬁon order where
the court may order that the person who contravenes the provision compensa
the company or any aggrieved person for damage or loss suffered. An exam
would be sec67(4) in relation to the prohibition against giving finan
assistance. Another example is sec 132A, where an officer of a company deals
the securities of the company, by improperly using confidential informati
gained by reason of his position as such officer, and reasonably expecting his
action to affect the price of the security. :

913-240 Account of profits
A director who makes a profit because of a breach of fiduciary duty may have to"
pay that profit to the company. This remedy can be appropriate where the
company has not suffered any loss as a result of the breach of duty. In these

eld liable only for the profit he had made and to deduct reasonable expenses
rred by him. In Mohd Zain Yusof & Ors v Avel Consultants Sdn Bhd & Anor
2007) MSCLC 93,273, the main issue before the Court of Appeal was whether the
pondents (Avel Consultants) were only entitled to profits, and not gross
ome derived by the appellants (Mohd Zain Yusof & Ors) from their breach.

In this case, the senior assistant registrar of the High Court (“the SAR")
assessed damages representing the gross income derived by the appellants
from their breach. Both parties appealed to the High Court judge against
the SAR’s decision. The appellants contended that the SAR should have
only awarded the respondents the profits, instead of the gross income
derived by the appellants from their breach. The respondents on the other
hand contended that the SAR should have awarded them a higher sum for

1]1 3-230 © 2008 CCH Asia Pte Limited ‘Commercial Applications of Company Law in Malaysia ﬁ.l 3-240




350

Members’ Reme

The just and equitable ground to wind up a company that is availabjs
member, usually exists in companies which are set up as a “quasi-partne
or “an incorporated association”. Usually before the court makes an ¢
this ground, it must be proven that the company is set up as a
partnership”.

In Ebrahimi v Westbourne Galleries Ltd [1973] AC 360, E and N were p
in a partnership which imported and sold carpets. They then establ;
company to take over the business of the partnership and became e
sl-.lareholders and the company’s two directors. Later, N's son beg;
director and shareholder. The company was very successful in its bygs
and all profits were distributed as directors’ remuneration. The meits--
not used to pay dividends. There was a major disagreement between E
N. N and his son voted at a meeting of members to remove E as a di
N and his son had the legal power to do this because both the com
constitution and the company legislation allowed a majority of mer
remove a director from office. E commenced a legal action to wind ur

company on the basis that it was just and equitable to do so. .-,.-.

found that the company was established on the understanding that: -

— E and N were to be in a personal relationship involvi 1
and confidence; and . e

— both E and N were to participate in the management of the company.
N breached this understanding by dismissing E from his position ag
director and excluding him from management of the company. Becaus
of the profits of the company had been distributed as dix
remuneration and not as dividends, although E continued to be.dn
of the company, his financial return was significantly affecte
longer received any remuneration as a director. The court held
appropriate to wind up the company as N had acted~co
common understanding on which the company was &hed and t
was no longer any mutual trust and confidence.

The parties must establish that the relationship falls within the Ebrahimi type of

relationship. In some cases, the petitioner may try to rely on the argument

there are other agreements between the members which are not stated in

memorandum and articles of association. However the fact that there is

Ebrahimi type of relationship does not mean that members can disregard the
memorandum and articles as a contractual agreement. '

In Indrani a/p C Rajaratnam & Ors v Fairview Schools Bhd (1997) 3 MLJ 267,
the company was incorporated by the founder members to provide
alternative international school. The membership was confined to pa

only, where they were required to have a shareholding of RM50 each
Membership was transferable from a parent whose child is withdrawn from
or leaves the school. The number of students increased and the board of

smbers’ Remedies

351

directors of the company proposed an expansion of the school’s premises.
The company had already acquired a piece of land which was subsequently
_sold at a loss since the presiding chairman believed that the land was not
suitable for development. The company then proposed to increase the
_ shareholding in the company. The increase of capital was to be used to fund

the expansion of the school premises. Each existing member was required
to take up a minimum subscription of the increased capital. The directors

 also proposed that if the minimum subscription could be achieved, the

chares were to be taken up by an educational institution or persons who are
not parents of the existing students. Essentially the company had to find
financial resources to fund the company’s operation. However there were

. certain members who disagreed with the way the board managed the

company and at an Extraordinary General Meeting some of the members

proposed to vote out the existing board. The chairman and several board
mem

notgady
‘I(dpetitioner petitioned for the company to be wound up on the grounds
' sec 218(1)(f): the directors having acted in their own interest, and

3

resigned at the meeting and the meeting continued since it was
ed. A new board was appointed at this meeting.

218(1)(i): the just and equitable ground for winding up. The trial court

ordered the winding up of the company under sec 218(1)(i) and
sec 218(1)(f). Tt was held that the equitable considerations of Ebrahimi v
Westbourne Galleries Ltd & Ors were applicable in this case because the
company was a domestic company formed by an association of families. It
was formed on the basis of personal relationship involving mutual trust
and confidence and the understanding that saw at least one founder
member serving on the board of the schools. There was also a restriction on
the right to transfer shares. It was just and equitable to wind up the
company since the resolution to increase the shareholding of the members
of the company and to bring in a new shareholder resulted in a situation
“which was outside what the members of the respondent contemplated by
the arrangement they had entered into when they became members”. The
directors had also acted in their own interests in the conduct of the
company’s affairs under sec 218(1)(f) specifically in relation to conduct of
the company meeting.
However, on appeal (Fairview Schools Bhd v Indrani a/p C Rajaratnam & Ors
(No. 2) [1998] 1 MLJ 110), the Court of Appeal held that this case did not
involve an Ebrahimi type relationship. Fairview was a public company and
there was no restriction on the right to transfer shares in its Memorandum
and Articles of Association. There was also no evidence that the new board
has obtained any personal or secret profit in managing the affairs of the
company.
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Shares and Sha s and Shareholding

than adequate to cover the cost of carrying the is, i
repayments). However, if the compr;ynl;lf incc;jniztf{at?lzt ;?::;EBEEE -
highly geared company face a greater risk that the carr}rring costs o?rs
swallow all of the company’s profits (leaving none available for dllshi'e )
exceed the company’s ability to pay, resulting in insolvency. ¢

+ finance. Trade credit is a term used to describe the situation where a
y has received goods or services in advance of paying for them, or has
d payment in advance of delivering goods or services.

d earnings. Retained earnings are earnings from previous periods that
ot been distributed to the company’s members, and is an important source

king capital for many companies.

In practice, the optimum level of i i :
: . : gearing for most companies :
:;E cﬁu;.rgo[&glg the maxml';um amount of debt that ]-:?an bews{}elll'vl.r{:ilc:ﬁ
company’s ability to pay dividends, on conservati X
’ o e ’ ", je
E;e lf;:::é};nmy s fult(;:nre %i'oﬁf:;hlllty. However, company managers ;Pa;o;]n
In making the funding decision by conditions i
or b}f_ conditions in the financial markets. Fof example, a mﬁg e
condition of lending to a company that the company’s total indyb :
exceed 60% of the company’s total assets. .

16-110 Islamic share capital

the conventional share capital and debt capital, the Islamic equity market
ome an important part of the capital market development. In relation to
ic equity securities, the Syariah Advisory Council (SAC) of the Securities
ion has approved an updated of list of securities which have been
ed as Syariah-approved securities. These securities are also listed in Bursa
ysia.
SAQJQpp}ies a standard criterion in classifying securities as approved
aurities, ie, by focusing on the core activities of the companies listed on Bursa
falaysia. Hence, companies whose core activities are not contrary to the Syariah
ciples are classified as approved securities. The securities that are excluded
the list of approved securities are based on the following criteria:

‘@ operations based on riba (“interest”) such as activities of financial
institutions like commercial and merchant banks and finance companies;

It is important to understand the legal rul i inanc
i es relatin, i
this background of capital decision Elaking. R 5

What are the sources of company finance?

The principal sources of finance for companies limited by shares include:
® share capital;
® debt finance;

® operations involving gambling;
" ® activities involving the manufacture and or sale of haram (“forbidden™)
products such as liquor, pork and meat not slaughtered according to

Islamic rites; and
operations containing elements of ghara (“uncertainty”) such as
conventional insurance.

SAC also takes into account the level of contribution of interest income
ceived from conventional and fixed deposit by the company as part of the
jteria in the analysis of the approved securities. Approved securities include
ary shares, warrants and transferable subscription rights (TSRs). This
‘would mean that warrants and TSRs are classified as approved securities from
the Syariah perspective provided the underlying shares are also approved. On
‘the other hand, loans, stocks and bonds are non-approved securities unless their
suances are based on Islamic principles. (See Resolution of the Securities
Lo mission Syariah Advisory Council, 2002, Kuala Lumpur, Securities
Commission.)
In addition to the criteria set by the SAC, any person who issues, offers for
‘subscription, or purchases or makes an invitation to subscribe for or purchase
Islamic securities must obtain the approval of the Securities Commission (sec 32,

off-balance sheet funding such as equipment leasing and project -‘

']

® trade finance; and

® retained earnings. §
Share capital. A com ’ ital i

: . pany’s share capital is made up of th

contributed to the company by people proposing topbec X ﬂ% Bert
company. Tl?e amount contributed becomes the property
contributor is issued with shares in the company, whi

shares” or shares with i :
3 ; particular rights att. |
discussed in greater detail below. ghts attached. The nature of share capital is

Debt finance. Debt finance is money lent to the company, i i 1
the company will pay interest throughout the I:ﬁ-rmpn:m‘:}l"t,h{len l?aie’:ilile;[feh C;H th
E;Lr;c;g:(lighi lc:r(j}g;:salaa;)z;;nt loaned) by the end of the term. The lmderl;n:

% , or an insider such a
Term loans (such as those often made by bankss) aanﬂ::lezl\t:gd?;f?l ?aESJFtE:n
;ae}itample? of de!:t finance. Others include promissory notes, bills of exchange
- ers of credit. In_terest—f_ree loans by shareholders are also common. D

ance is discussed in detail in Chapter 18. -

2 Forexample, as in Salonton’s case, discussed in Chapter 3

916-100
916-110
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Capital Markets and Securities Act 2007 (CMSA)

Under the CMSA, which came into operation on 28 September 2007, a
institution in Malaysia that holds a Capital Market Services Licence must
with certain conditions under the Act, namely:

® the production of books to the SC (sec 348, CMSA). The books speci
those relating to the business or affairs of the company or the exchan
dealing in securities or trading in futures contracts, any advice co
any securities or futures contract, the character or financial position
business or an audit report;

__scition of shares in itself, while the company is in operation. A limited
ption to this rule is redeemable preference shares, which were discussed in
ster 16, and which can be redeemed out of profits or the proceeds of a new
f shares. The law also permits a company to reduce its equity capital in
limited circumstances, through:

| the giving of permitted financial assistance;
e permitted share buy-backs; and
e permitted reductions of capital.

tese riles are discussed below at §17-420-17-980.
® to comply with the form and manner of submission prescribed by i
(sec 350, CMSA). Submission may be made in writing, by means of a
recording, by means of sound recording or by means of any ele
magnetic, mechanical or other recording whatsoever; '

17-420 What is the principle of maintenance of
‘ capital?

e disclosure of information relating to dealing in securities or tradi
futures contracts (sec 353, CMSA).

The CMSA also provides a general duty of disclosure to the SC under sec 3!
the event the book mentioned under sec 348 contains a p;
communication made by or on behalf of or to the advocate and solicitor
capacity as an advocate and solicitor, such person can refuse to comply
requirement and claim privilege under sec 351 of the Act

917-320 When is disclosure required?

For a public company, that is subject to the prospectus requireme
prospectus needs to be prepared and approved by the SC before the isgue
for subscription or purchase of, or invitation to subscribe or purchase Hi'th

shares. \
For both public and private companies, the return of a]lotme& ares m

lodged within one month of the allotment of the new sharﬁ,f ept where |
made to certain offerees such as sophisticated investors,\@ essional inv
and investors closely connected with the company.

The origi mmon law rule
an L@érlying principle of company law, dating back over a hundred years,
(yempany’s share capital should be maintained during the life of the
spany. In Trevor v Whitworth (1887) 12 App Cas 409, decided in 1887, the
% ish House of Lords took the view that: .

“Paid up capital may be diminished or lost in the course of the company’s
trading; that is a result which no legislation can prevent; but persons who
deal with, and give credit to a limited company, naturally rely upon the fact
that the company is trading with a certain amount of capital already paid,
as well as upon the responsibility of its members for the capital remaining
at call; and they are entitled to assume that no part of the capital which has
been paid into the coffers of the company has been subsequently paid out,
except in the legitimate course of its business.” (pp 423-424, per Lord
Watson)

fhe original common law rule is now supplemented by modern statutory rules
igned to preserve a company’s capital.

‘The modern statutory rules

‘In modern company law, this requirement that companies maintain their share
‘capital finds its expression in these rules:

'® Dividends must be paid out of profits.

® There are restrictions on a company acquiring its own shares or those of its
holding company.

‘® There are restrictions on a company giving financial assistance to a person
to acquire shares in the company or its holding company.

A more detailed discussion of the prospectus requirements is continued i
Chapter 23. '

CAPITAL MAINTENANCE
917-400 Overview

This part of the chapter explains the principle of capital maintenance. Broadl
speaking, company law prevents a company from reducing its equity capi

doing things that have a similar effect, stich as paying dividends out of capital,
acquiring shares in itself) or giving financial assistance in connection with a

® There are restrictions on a company issuing shares at a discount;
® A company is not permitted to reduce its share capital except:
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486 Contracting by Companie

gontracting by Companies 487

Why does the law recognise apparent authority?

The rationale for apparent authority is that if Philip acts in a way that gives ;
reasonable person (Teresa) the impression that Philip is appointing Amy as
agent with a certain range of authority, and Teresa then deals with Amy wit
that range of authority, Philip is not allowed to deny that Amy was authori
contract for him."

al authority (see above) can also amount to a representation for the purposes
pparent authority. For example, acquiescence by the board (see above) can
mount to a representation by the board.

gy someone with actual authority. The representation must be made by the
pany, or someone with actual authority to act for the company either
erally (for example, the CEO) or in relation to the things to which the contract
tes. A representation by someone who only has apparent authority is not
ugh, the person making the representation must have actual authority
abtree-Vickers Pty Ltd v Australian Direct Mail Advertising and Addressing Co Pty
(1975) 133 CLR 72; (1995-1996) CLC 140-244). However, it does not need to be

o ress actual authority. If the person making the representation has a sufficient
applied in Woodland Development Sdn Bhd v Chartered Bank and PJTV Denson. s e : :
S Bhid [1986] 1 ML] 84. In that case, it was held that the existence of apparent ount of implied actual authority, they can make the representation. Usually a

ostensible authority are based on the following: gepresentation by the board will be sufficient.

119-260 What are the requirements for apparent
authority to exist?
The requirements to establish apparent authority in relation to companies

(i) That a representation, that the agent had the authority to enter on beha o, consider the fagts of Dart Sum Timber (Pte) Ltd v Bank of Canton Ltd [1982] 2 ML]
the company into a contract of the kind sought to be enforced, was made to 101 O
the:conltactat; WOI‘I&} director of a company, Dart Sum, executed a guarantee on behalf

(ii) That such representation was made by a person or persons who  of{Dart Sum, to guarantee the debts of another company. Wong was the
“actual” authority to manage the business of the company either gene: thiirman of the board and not the managing director. However, there was
or in respect of those matters to which the contract relates; yno representation by any other directors that Wong had authority to act as

(iii) That he (the contractor) was induced by such representation to enter into: managing director. Dart Sum cannot be made liable on the guarantee
the contract, that is, that he in fact relied upon it; and d because Wong had no actual authority to give the guarantee on behalf of

(iv) That under its memorandum or articles of association the company was Ptk Suo ‘f“'"“g Alslclid NDE e ATt S Y R R FEEe s
deprived of the capacity either to enter into the contract of the kind sou prpresentation mateby the other directors:

\)

to be enforced or to delegate authority to enter into a contract of that kind i

Reliance. The outsider must be induced by the representation to enter into the
the agent.”

tract. In other words, the outsider must rely on the representation.

The fourth requirement in Woodland Development Sdn Bhd has limit opli example of apparent authority is where Philip is the CEO of Company A, and
to companies: see 13-340. Under sec 20 _of me_Compan_:es Act, : u{tm i y is an employee of Company A. Amy has been negotiating a contract with
transaction is still binding on the company in relation to third - This m a. Amy has told Teresa that she (Amy) is an employee of Company A and is
that even if the memqrandum and articles do not confer a to the pes rised to negotiate the contract on the company’s behalf. Teresa phones
to enter into a particular contract, this will not affect the validity of b to check whether Amy has power to negotiate the contract for Company
transaction. The fact that the transaction is ulfra vires can only be relied o Philip says “Yes, Amy is an employee of our company and she has authority

members of the company in any proceedings against the company or the p negotiate this deal.” Teresa relies on what Philip said on the phone when she
or former officers of the company and in a petition to wind up the compan e contrack

, Company A is bound by the contract because Amy had apparent
duthority:
there was a holding out (Philip’s statement on the phone);

® the holding out was by someone with actual authority (Philip, as CEQ, has
a high level of implied actual authority); and

'® the holding out was relied on by the outsider (Teresa relied on Philip’s
statement when she entered the contract).

A “holding out”. A representation must be made to the outside contractin
that the agent has authority to enter on behalf of the company into a con
the type in question. That is, the agent must be “held out”. The representa tion
may consist of words or conduct. The sort of conduct that can create imp!

11 See Ford, Austin and Ramsay, above footnote 2, {13.040].
12 Citing Freeman & Lockyer v Buckinirst Park Properties (Mangal) Ltd [1964] 2 (B 480.
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Assets in category (2) include:

® compensation recovered by the liquidator from any director whe
breached the fraudulent trading provision (sec 304), or another d
causing loss to the company;

e funds received from contributories (eg, owners of partly paid shares) s
the liquidator has made a call on them (see ¥16-240);

® funds that the liquidator has “clawed back” — via court proceedings 1
under the “voidable transactions” provisions (see §22-170); and 3

® funds recovered from the holders of void charges (see $22-180).

So, the liquidator is faced with the decision of whether to spend company funds
on legal proceedings, for example, against directors who appear to have acted j ]
breach of duty, or firms that appear to have entered voidable transactions 'WIE.'L
the company. The liquidator must weigh up the likely chances of the legal action
succeeding and the likely amount of compensation if the action does succeed.™

922-170 What are voidable transactions?

A voidable transaction is a certain kind of transaction entered into by a company
in the period leading up to its winding up. A liquidator can apply to the court to
try to prove that a transaction is voidable. If the liquidator is successful, the court
has power to make orders including:

® an order “undoing” the transaction; or

® an order that money be paid to the company equal to the amount of
voidable transaction:

The net result is that the funds available for distribution by the liquidat
increased.

Accordingly, sec 293 lists various types of transactions amountiné\\o voidable
transactions. These include any transfer, mortgage, delivery of , payments,
execution or other acts relating to property made or di or against a
company which would be void or voidable under the law ankruptcy if an
individual was concerned, rather than a company.

be

¥

Undue preference

An undue preference is a transaction between a company and an unsecured
creditor that results in the creditor receiving more from the company than the
creditor would have received if the creditor had to prove for the debt in a
winding up: sec 293 of the Companies Act which should be read together with sec
53 of the Bankruptcy Act. The preference rule operates so as to prevent a creditor
from jumping to the front of the queue of the general unsecured creditors, all of
whom should be paid equally. In some instances, liquidators of insolvent

11 See Aishah Bidin, “Liabilities of directors under E-ialaysian insolvency law and recovery of asset
during corporate insolvency ", [2004] 8 Malaysian Journal of Law and Society, 1, UKM.
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companies are able to recover disposals of properties made by the company
pefore the commencement of winding up. When the business of the company
deteriorates there is often a period of time between the onset of insolvency and

the winding up proceedings. During this period, an insolvent company may
repay debts due to certain creditors in preference over others.

By virtue of sec 293(1), preferences are regarded as void or voidable under the
Companies Act. The Malaysian courts have held that the section even excludes
transactions made in favour of a creditor in good faith and for valuable
consideration (see Bensa Sdn Bhd v Malayan Banking Bhd [1993] 1 MLJ 119 and
ime Diamond Leasing (M) Sdn Bhd v JB Precision Moulding Industries Sdn Bhd (in

Jig) [1997] 1 ML] 499).

In Sime Diamond Leasing (M) Sdn Bhd v |B Precision Moulding Industries Sdn Bhd
[1998] 4 MLJ 560" it was held that to establish fraudulent preference, the

liquidatorén;gﬂ prove five conditions namely:

e tha e transaction took place within six months prior to the
C encement of winding up;

OQE“ it satisfies the description of one of the types of transaction mentioned
in sec 53(1) of the Bankruptcy Act;

e that it took place at a time when the company was insolvent;

o that the person in whose favour the transaction was effected stood in the
relation of creditor to the company; and

o the effect of the transaction was to confer on that person a preference,
priority or advantage over other creditors in the winding up.

In such situation the onus is on the creditor to rebut the presumption™

Are there any exceptions?
As sec 293 of the Companies Act incorporates sec 53 of the Bankruptcy Act 1967, the

‘exception to sec 53 also applies to sec 293. Section 53(2) excludes certain

transactions, namely, if the dealings are made in good faith and for a valuable

consideration. A person is deemed not to be a creditor in good faith if the
relevant transaction was made under circumstances which lead to the inference

that the creditor knew or had reason to suspect:
® that the company was insolvent;

® that the effect of the transaction would give the creditor a preference
priority or advantage over other creditors.

12 See also Arab Malaysian Merchant Bank Berhad v Orient Apparel Beriad [2001] 4 AMR 4705.

13 See Lian Keow Sdn Bhd (In liguidation) & Anor v Overseas Credit Finance (M) Sdn Bhd [1988] 2 ML]
449 at p 454
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