N

OF WINDING-UP AND RECEIVERSHIPS

company.' However, the directors would need to ensure that they do
fraudulent trading,” and in addition, should be aware that if a winding-up

or the appointment of the provisional liquidator.® The scope of the
ury powers can generally be tested by considering whether the power the
‘to have lost is one which can be said to have been assumed by the liquida-

some powers which can be exercised by both the provisional liquidator
ctors, such as the right of inspection of the company’s accounting records
1panies Ordinance (Cap. 622), s.374(1)(b). In Re Gold Pleasure Indus-
the court held that there is no inconsistency for both the directors and
quidators to exercise this right of inspection, so long as the directors do
the right in such a way as to jeopardise or adversely affect the provisional
ctions. Where a provisional liquidator had not been appointed before
v order, the directors’ management powers and control over the com-
cease upon the making of the winding-up whereupon the Official Receiver
e provisional liquidator in accordance with the Companies (Winding-Up

Bank Corp, ex p Guillemin (1884) 28 Ch D 634; Mersey Steel and fron Co v Naylor Benzon & Co

{(Winding-Up and Miscellaneous Provisions) Ordinance (Cap. 32, 5.275.

182, 184,

Bank Corp, ex p Guillemin (1884) 28 Ch D 634; Fowler v Broad's Patent Night Light Co [1893] 1
Gosling v Gaskell [1897] AC 575; Re Maweon Led [1969] 1 All ER 188, at 192; [1969] 1 WLR 78, at
tion Accident Insurance Co Lid [1972] 1 All ER 1105, at 1113; [1972] 1 WLR 640: [1972] 1 Lloyd’s
,per Plowman J.

Pioneer Lid (No. 3) [1984] HKC 505; Re Unien Accident Insirance Co Led [1972] 1 All ER 1105,
] 1 WLR 640; [1972] 1 Lloyd’s Rep 297, per Plowman J.

Incadm.‘n:mrm Co Ltd [1972] 1 All ER 1105, at 1113; [1972] 1 WLR 640; [1972] | Lloyd’s Rep 297,

] EKC 398. On the directors’ rights of inspection generally, see: Re Alvarez & Marsal Asia Lud [2009]
XD 727; Re Fook Lam Moon Restawrant Lid [2011] 1 HELRD 964; Lam Sit King v Chungshan Cont-
ation Hong Kong [2011] 3 HKLRD 323.
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DIRECTORS

and Miscellaneous Provisions) Ordinance (Cap. 32), s.194.* However, the d
could act for the company to appeal the winding-up order.” A director mi

be appointed as a special manager with such powers as determined by the cg
application by the Official Receiver where the Official Receiver is liquidator,

company.'’

Effect of Acting Outside of Powers

Where the directors act outside of their powers, the act will not be binding oy
company.'' There may be a possibility that a third party who deals with the comg
without knowledge of the appointment of the provisional liquidator or the windj

could rely on the directors’ ostensible authority,'? although ostensible authority
not be applicable where notice of the order for the appointment of the proy

liquidator or for the winding-up has been advertised in accordance with Comnar

(Winding-Up) Rules, r 36." The liquidator could, however, adopt and ratify
of the directors.'

Directors Engaged as Employees

Employees are dismissed from the date of publication of the order for winding-u
accordingly a director employed under a service contract's would be dismissed
his position as employee. ' The liquidator may however allow the employment of

or all the company’s employees to continue if the liquidator carries on the bus
the company.'”

Whether Directors Cease to Hold Office

Although the directors may lose their powers and executive directors are diSin:
employees, it is not entirely clear whether the directors actually cease to'ie
directors. There are indications in the English Court of Appeal decigic
Brothers Ltd v Measures'™ that the office of director is vacate :&

omatically up

EFFECT OF WINDING-UP AND RECEIVERSHIPS ON DIRECTORS

Up. although it does not appear that the decision actually turned on that
approach however was accepted in a South African decision, and in
.dian cases have held that, following the appointment of the liquida-
. are not under fiduciary duties so that they are free to purchase the
‘roperty from the liquidator.' However, in the earlier case of Madrid Bank
ﬁ'glackbmn J (with whom Shee J agreed) had held that on a winding-up.
directors no longer have control over the management of the company,
‘the companies legislation required the directors to cease to be officers of
o and accordingly the directors in that case were required to answer inter-
nder relevant statutory provisions requiring “officers” of a body corpo-
Jer interrogatories in an action to which the body corporate is a party.
arts have, upon reviewing the various English and overseas decisions,
held that the weight of authority supports the view that the directors are
cally removed from office upon a winding-up, but simply have their pow-
stral Brick Co Pty Ltd v Falgat Constructions Pty Ltd,* Young
anadian cases do not proceed on the basis that the directors have
i ce, and can be explained on the basis that, because the company is
\rotected by an independent liquidator on a winding-up, it is not neces-
~ase on the directors all the usual fiduciary obligations when dealing with
or. In McAusland v Deputy Commissioner of Taxation,™ French I had also
¢ legislative scheme (in relevant respects comparable to the Hong Kong
requires nothing more than a cessation of the powers of the directors on
ap, and further that the legislation, in allowing for a stay or termination of
-up, would be consistent with a mere suspension of power rather than an
vacation of office, as this militates against the unnecessary inconvenience
1 to reappoint the directors should the winding-up proceedings be stayed or

S10

2,4

 before the Court of Appeal was whether the company in liquidation could by injunction enforce a
it of trade covenant against the director, in circumstances where the employment of the director ceased

S
A3
* Madrid- Bank v Bayley (1866) LR 2 QB 37. at 40: Re Oviental Jiland

Ch 724: Measure Bros Lid v Measures [1910] 2 Ch 248; Re Farrow s Bank Led [1921]12 Ch 164, at 174; Re

Lrdd [1969] | All ER |88: [1969] 1 WLR 78; Re Union Accident Insurance Co Led [1972] | All ER 1105; 1

1 WLR 640; [1972] | Lloyd’s Rep 297.

" Re Diamond Fuel Co (1879) 13 Ch D 400, at 404-405; Re Union Accident Insurance Co Led [1972] 1
Re Reprographic Exports (Etromat) L4 (1978) 122 S1400,

" Cap. 32, 5.216.

' Bolognesi’s Case (1870) 5 Ch App 567.

¥ Of Rea company (No. 006341 of 1992}, ex p B Lid [1994] 1 BCLC 225, at 230.

" Re Maweon Lid [1969] 1 All ER 188; [1969] | WLR 78.

" Re Maweon Lrd [1969] | All ER 188; [1969] | WLR 78.

" See Re Beeton & Co Lrd [1913] 2 Ch 279,

** Re General Rolling Stock Co (1866) LR | Eq 346: Re Oriental Bank Carp, ex p Guillemin (1384) 28 Ch D&
Galsing v Gaskell [1897] AC 575, HL; Fawler v Commercial Timber Co [1930] 2 KB I: Re Standard
Alkali Ltd [1934] SASR 168; Re Mavwcon Led [1969] | Al ER 188; [1969] | WLR 78: Re Peck Winch & Toll

(1979) 130 NLJ 116.

" Re English Joint Stock Bank, ex p Harding (1867) 3 Eq 341; Re Herald Newspaper of Otage (1889) 7 NZI
Re Associated Dominions Assurance Society Ltd (1962) 109 CLR 516; Re Oriental Bank Corp (1886) 32 ChD3

Reid v Explosives Led (188T) 19 QBD 265.
™ [1910] 2 Ch 248. See also MeAreer v Muilen [2008] N1 Ch 12.

eam Co (1874) 9 Ch App &
at 560; Re Ebsworth & Tidy s Contract (1889) 42 Ch D 23, at 43; Fowler v Broad s Patent Nighe Lighr Co [l

g-up. Buckley LJ, in dissent, had held that as the director vacated office upon the winding-up, then
with the contract, the director would be restrained from competing against the company for a
ir period following vacation from office (see especially [1910] 2 Ch 248 at 256). The majority had held
‘company. but the ratio of the majority was simply that the company would be denied equitable relief
| was unable to perform its side of the bargain by continuing the employment of the director, Of the
judges, Cozens-Hardy MR did not comment on whether the director vacated office, but Kennedy L1 did
the director was displaced from his office. Whether the director actually ceased office was not an issue
noted by Joyce J in the first instance decision in Measures Brothers v Measures [1910] 1 Ch 336 at
it appears that the analysis in the Court of Appeal judgments would not have depended on whether the
automatically led to the office of director being vacated or simply led to the director’s employment
contract being automatically terminated.
General v Blumenthal [1961] 4 Sth AfLR 313,
fmfmﬂ’ﬁ'ypmm Co [1894] 27 NSR 305, affirmed Chatam National Bank v McKeen (1895) 24 SCR
mstead v Annable (1914) 18 DLR 3.
2QB17.
| Brick Co Pty Led v Falgar Constructions Piy Ltd (1990) 8 ACLC 1011; 2 ACSR 766; Lord Corporation
Green (1991) 22 NSWLR 532 at 541-3; McAusland v Deputy Commissioner of Taxation (1994) 12
2 ACSR 432,
| Brick Ca Pty Lid v Falgat Consiructions Pty Led (1990) 8 ACLC 1011; 2 ACSR 766 at 768.
¥ Deputy Commissioner of Taxation (1994) 12 ACLC 78; 12 ACSR 432 at 449, Gummow J (with
Sheppard J agreed on this issue) decided the relevant issue on a different basis, but was willing to assume
: sion off powers” approach to be correct for the purposes of that ease.
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Assistance in the Liquidation and Examination of Directors care, skill and diligence, for the reason that the directors can no longer

on behalf of the comipany. In addition, the directors may purchase
assets from the liquidator without being subject to restrictions arising
jary duties.? But it is also clear that, whether or not the directors are
ag vacated office, they would not be able to use information properly
o secrets belonging to the company, since such a restriction applies
director has left office.”” So, for example, in Measures Brothers Lid v
‘where, at a time when winding-up of the company was imminent, the
made copies of lists of the company’s customers for later use in his own
ar the winding-up order was made, Joyce J held that the director’s actions
lists amounted to a breach of duty to the company and ordered the direc-
back those lists to the company.™

pding-up cases, the courts have accepted that the corporate opportunity
il applies where a director has resigned from the company, where the res-
fairly be said to have been prompted or influenced by a wish to acquire
the oppurtunity sought by the company or where it was his position with
rather than a fresh initiative that led him to the opportunity which he
6 [t is not clear how far this principle applies in the winding-up situa-
here is a New Zealand authority which indicates that a company can-
director from exploiting a corporate opportunity where the company
d the director’s employment.*” On this analysis, and if the winding-up
‘the director vacating office, then it could be said that the company has
the director’s position and thus the directors are entitled to exploit the cor-

Assistance in the Liguidation

Upon a provisional liquidator being appointed or upon a winding-up order
made, the directors must allow the provisional liquidator or liquidator to tak
tody and control of all the property of the company.” Directors or former d
if required by the provisional liquidator or liquidator, must within 28 day
appointment of the provisional liquidator or the date of the winding-up order (ag
case may be) submit to the provisional liquidator or liquidator a verified statemg;
the company’s affairs in accordance with Cap. 32, 5.190. After a winding-up g
made, the liquidator may order officers of the company to deliver, convey, surre
or transfer any money, property or books and papers in their hands to which th
pany is prima facie entitled.”” The directors may also need to attend on the Q
Receiver, provisional liquidator or liquidator to answer questions and to give i
tion both before and after the submission of the statement of affairs.” Where requj
the directors might also be summoned before the court under 5.221 to be exam
in relation to the promotion, formation, trade, dealings, affairs or property of
company, or to produce any books and papers in their custody or power relating tg
company.™ Failure to deliver the company’s property and books to the liqui
for concealing or providing false information about the company may lead to
liability.>

Public Examinations

Directors might also be required to be publicly examined before the court unders ; portunity and it matters not whether the company had acted voluntarily or
where the Official Receiver or liquidator has made a report under s.191 stating th in the termination.* In any event, the continuing fiduciary obligations
his opinion the director has committed a fraud in the promotion or formatity who have left office do not go so far as to prevent a director from using
company or in relation to the company since its formation. In addition, unties s. I : cecumulated knowledge, skill and experience for his own profit, nor from
where the Official Receiver has made a report that in his opinion a faciee reventing the director from cultivating his own commercial relationships with the
exists against a director that would render him liable to a disqualjﬁ tion order un e suppliers and customers,™ provided that the use of the company’s contacts
Part IVA *! the court may, on application by the Official Recei quire the dire nvolve taking away confidential customer lists or committing to memory of

to attend before the court to be publicly examined as to l% of the bus
the company or as to his conduct and dealings as a direct

giirl '(_]n_'m

Fiduciary Duties
Coal and Gypsum Co [1894] 27 NSR 305, affirmed Chatam National Bank v MeKeen (1895) 24 SCR
d v Amnable (1914) 18 DLR 3; Lond Corporation Pty Ltd v Green (1991) 22 NSWLR 532,

imoto Sangve Co Lid v Akikire Oba [1996] 2 HKC 260, CA; Measure Bros Ltd v Measures [1910] 1
ord Corparation Pty Led v Green (1991) 22 NSWLER 532,

 Bros Lud v Measures [1910] 1 Ch 336. See also Awstral Brick Co Pty Lrd v Fulgat Constructions Pty Ld
CLC 1011, 2 ACSR 766, at 768.

of the decision of Joyce J at first instance was not challenged on appeal.

Aero Service Lid v O'Mualley (1973) 40 DLR (3d) 371; Indusirial Development Consullants Lid v
2 All ER 162; Kishimato Sangyvo Co Lid v Akifiro Oba [1996] 2 HKC 260, CA.

Scope of Application of Duties: Effect of Winding-Up

As discussed above, it is not entirely clear whether directors vacate office upo
winding-up or merely have their powers suspended. However, even if the d
have not vacated office, it is clear that the directors would not be subject to any duf
to act bona fide in the interests of the company or to act for proper purposes of

mient Lid v Marsden (1991) 5 NZCLC 67,096.

# Bros Lid v Measures [1910] 2 Ch 248, But of Lord Corporation Pty Ltd v Green (1991) 22 NSWLR
I 543544

to Sangyo Co Lid v Akihiro Oba [1996] 2 HKC 260, CA; Kao Lee and Yip v Koo Hoi Yan Donald [2003]

®  Cap. 32,s.197.
The liquidator is delegated with the court’s power 1o require delivery of property under Cap. 32, 5.211; st
Cap. 32, 5.226(c) and Companies (Winding-Up) Rules, r 67.
*  Companies (Winding-Up) Rules, rr 39(2) and 41.

Section 221 is discussed in more detail in Chapter 6.

“  Under Cap. 32, ss.271, 272,

See “Disqualification of directors™ at paras 1.065 T, below.

os Lid v Measures [1910] 1 Ch 336; Robb v Green [1895] 2 QB 315, CA (Eng); Sanders v Parry
All ER 803; [1967] | WLR 753; Roger Bullivant Led v Ellis [1987] ICR 464; [1987] IRLR 491,
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upon the appointment of the liquidator.** The directors’ powers can con-
if sanctioned, in a voluntary winding-up, by the company in general
the liquidator” or in a creditor’s voluntary winding-up, by the commit-
ion or the creditors if there is no such committee.® Where the direc-
acted outside their powers, the transaction would ordinarily be invalid,*

‘may be that where the resolution for winding-up was neither registered
sed. a third party dealing with the directors could rely on the directors’
 quthority in binding the company if the third party did not know and had
of knowing that the resolution had been passed.” Where the directors have
at authority, it is always possible for the liquidator to adopt and ratify the

If the directors are not treated as having vacated office though, the concep
analysis as to the scope of application of the corporate opportunity doctrine would
different from the above. Prima facie, if the directors are still in office, in prin
would appear that they would still be subject to the general duties preventing them fig
exploiting corporate opportunities belonging to the company, at least where thel g
dator is carrying on, or may still carry on, the company’s business. Ordinarily, it seg
that where a corporate opportunity has come to the directors by reason of their po
as directors, they are restrained from diverting corporate opportunities to them
on the basis that they have acquired or became aware of the opportunity as rep
sentatives of the company and accordingly the opportunity belongs in equity to |
company.*' This rationale would equally be applicable in the period during windin
where the liquidator may still pursue the corporate opportunity for the benefit
company’s creditors and shareholders, since the opportunity can be said to bel the directors nonetheless still remain in office.™ As to whether execu-
the company. On this approach then, the director cannot exploit a corporate opportun i are automatically dismissed from their position as employee, the law is
which came to the director by reason of and in the course of the position of directo 10 settled- In Re Imperial Wine Co; Shireff's Case,” Lord Romilly MR stated

However, it is submitted that the directors would not be precluded from exp that
a business opportunity which came to the directorina “private” capacity followi
commencement of winding-up or from otherwise competing with the company dy
ing the winding-up.* Even before winding-up, there is no absolute duty on di
preventing them from competing with the company.* and in the period when the
pany is being wound up, there is arguably no conflict of interest at all where the dir being different from compulsory winding-up in that in the former the lig-
tors no longer exercise any powers over the company and where they are no long |||= acts as an officer of the company, while in the latter; there is a change
responsible for the company’s assets or business. Furthermore, although cases sugcl ; ity of the employer in the sense that the liquidator in control of the
Industrial Development Consultants Ltd v Cooley** indicate that ordinarily a ¢ ) an officer of the court.”” In the later case of Fowler v Commercial Timber
is not permitted to exploit any opportunity which is of concern and relevance %o i sreer LI of the English Court of Appeal suggested though, in obirer, that
company, notwithstanding that the director only became aware of the opporttni A company is insolvent, the resolution for voluntary winding-up would, just as
private capacity, it may be that this principle is not applicable in the winging up ¢ ‘compulsory winding-up, automatically put to an end the employment of the
text. It appears that the rationale for that principle is that the direct ander dut s managers and other employees. It has been suggested that the resolution for
of good faith to act in the interests of the company and thus are und; X( obligatior - can be treated as resulting in the employee’s dismissal in such a situation,
pass on the information about the business opportunity whic be of relevanes in other situations as well, where the resolution and the surrounding
the company.* However, it could be argued that this ralion%’% applicable nces indicate that the company is unable or unwilling to carry out its obliga-
a winding-up, since the directors are no longer under any obligations to man er the employment contract.™
company’s business and to act in the interests of the company.

that although the directors’ powers may cease upon the appointment of

. However, in Midland Counties Bank v Attwood* Warrington J
d th Shireff’s Case was not binding authority for that principle on the
it vvas obiter only and held instead that the voluntary liquidation does not in
it in the dismissal of the company’s employees. Voluntary winding-up was

Voluntary Winding-Up {2} (members’ voluntary winding-up) and 5.244(2) (creditors’ voluntary winding-up).
{2},
44(2).
Case (1870} 5 Ch App 567.
(No. 006341 of 1992), ex p B Lrd [1994] | BCLC 225, at 230.
Led [1969] 1 All ER 188; [1969] 1 WLR 78.
%Mr&! Bank Ltd v Attwood [1905] 1 Ch 357; and see also Andrew R Keay. McPherson's Law
Liguidation (London: Sweet and Maxwell, 2001), para 7.33.
q417.
35? See also MeEvay v fircat Tasmania Pty Ledl (2003) 130 FCR 503; 46 ACSR 392 at [7].
18 criticised in Andrew R Keay, MePherson s Law of Company Liguidation, (London: Sweet and

m“ P 3127 But ¢f Robert Pennington, Pennington s Corporate Insolvency Law, 2nd edn (London:
1997y, p 102
I.

_._R _Kw_v. McPherson’s Law of Company Liquidation (London: Sweet and Maxwell, 2001),
Kﬂ&; Bennetts, “Unfair Dismissal Proceedings in Company Liguidation and Receivership™
& . p 162,

Powers of Directors

The passing of a resolution*” for the voluntary winding-up of the company docs®
in itself affect the powers of directors, however, pursuant to Cap. 32, those poy

i See Cook v Decks [1916] 1 AC 554.

2 Cf Lord Corporation Piv Ltd v Green (1991) 22 NSWLR 532, at 5343-544.

 Cf Measure Bros Lid v Measures [1910] 2 Ch 248.

4 pondon & Mashonaland Exploration Co v New Mashonaland Exploration Co [1891] WN 165; Bell v Lever
[1932] AC 161, a1 195, HL.

#[1972] 2 Al ER 162. See also SEA Food International Pry Lid v Lam (1998) 16 ACLC 552.

#  [1972] 2 A1 ER 162, at 173-174.

7 Under Cap. 32, 5.228.
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the general law, although those duties will be qualified by reason and to
of the receiver’s control of the company.*” For example, a director could
to account for a failure to pursue an asset which was in the possession
“the receiver with the same diligence as the director would, where the

Role and Assistance in the Liquidation

Where a members® voluntary winding-up is proposed, the directors must issue a g
tificate of solvency in accordance with Cap. 32, 5.233 within the five weeks in
ately preceding the date of the passing of the resolution for winding-up or on % ; A g e
bul:]y bsfore thegpassmg of the rfsuiutiﬁn. Where a creditors’ winding-up is pro nnt - re;wer:h:ip. s tllllehﬁrlr;cmrs I'ernalnﬂm office, they can do what
meeting of creditors must be arranged for the day on which there is to be held the mg e It quﬂes :nttlz RrmaR S ::i 545 Dfﬂﬂ:'ce'_
bers® general meeting (at which the resolution for winding-up is to be proposed) op : T i A dn?cc.wer would also have an impact on the powers of the
the following day and the creditors” meeting must be properly advertised in acco R reducec ln\:erse pml:_m!'hnn 1o t%m powers of the mce“_‘ef-n To
with Cap. 32, s.241. The directors must cause a statement of the affairs of the comp scope of the dl;ﬁt(].;i{}l's PaNSIs; AtlS accordingly necessary to f"_'St identify
together with a list of the creditors and their claims to be laid before the creditors’ me the pnwvf:rs . re{:t'ewer from the court c:rder or cha:gn? instrument
ing, and one of the directors must be appointed by the board to preside at that me : _the JRPSHIET, WS _appumted. Where the receiver was appointed by the
A copy of the resolution for winding-up must be forwarded to the Registrar _ect, ol grel1sconve ﬂlf: whole at?the assels of the companL has been
15 days after the passing of the resolution,' and notice of the resolution mu : mpom?ent of the rece]ver eﬂ'ecllve]‘y deprn:res the directors of all pow-
advertised in the Gazette within 14 days of the resolution.” If there is a bre ment.” Where the receiver was appointed privately pursuant to a charge,
cither of these requirements, the company and responsible officers are liable toa m]d JEave POWET ‘85 . FRCoIVer Of 353 rf:ceiver and manager over the
The liquidator would be entitled to take control of the company’s assets in are S to the charge, in accordance with the terms of the debenture
dance with the liquidator’s powers and functions* and accordingly the directors instrvm t, and S“fih powers can be exercised by the receiver without the
need to deliver up to the liquidator the property and books of the company in th «ofhe directors.™ Thus, the directors will generally have no role to play
custody or control. The provisions in sections 271 and 272 of Cap. 32 imposing i the charged assets.
nal liability for failure to do so or for providing false information to the liquidator; =Ver, th.e scope of the receiver’s POSEES Il be seen in the context of the
applicable, being provisions which apply to every type of winding-up.® functions, as those powers are in a sense ancillary to the purpose of the
t.” It has been said that the function of the receiver is to realise the security

of the chargee™ and further that it is only within the scope of the assets
overed by the charge and only insofar as it is necessary to apply those
best possible way in the interests of the chargee that the receiver has a
" The directors, then, would not be permitted to take any action which
rfere with the proper discharge of the receiver’s function to gather in and
s charged assets for the chargee.™ The corollary is that, where necessary, the

Fiduciary Duties

The directors’ usual fiduciary duties will continue to the extent that the direc
tinue to have management powers, but even where the directors no longer e
management powers, they might still be subject to certain fiduciary dutiesiisce thel
cussion above of the directors’ fiduciary duties in the context of compulstisy winding

Receivership Q N
N

General

a Finance Lid (1992) 7 ACSR 415, at 420; Ulrraframe (UK) Ltd v Fielding [2005] EWHC 1638, at
The appointment of a receiver does not result in the directors ceasing to hold
The directors would still be required to comply with their statutory duties, for exan
their statutory obligation® to prepare financial statements,*® as well as their fidug

Tance Lid (1992) T ACSR. 415, at 421,
v Golden D';mmry Enterprises Lrd [2008] 5 HKLRD 569. In that case, the court made orders, on
‘th: receivers, for the directors to pass board resolutions for the execution of powers of attorney
IVers power to mk.e action for and on behalf of the company to identify and preserve the assets of
and 1o investigate dispositions of the company’s assets during the receivership period. The receivers
—— ma;:h:r; necessary for the directors to take such action as it would otherwise be difficult for them to
ap. 32, 5. i W . ities i ini it . :
s Gama S PRc(i:flt::oumpany in the PRC due to complexities in obtaining recognition of their authority
© Cap.32,5229(2). Hawkesbury Development Co Led v Landmark Fi s Pry
¥ For contraventions of Cap. 622, 5.622, “respansible persons™ (as defined in Cap. 622, 5.3) would b2 NSWLR 782, a1 mop X e o g b o T g e
contraventions of Cap. 32, 5.229(2), officers in default” (as defined in Cap. 32, 5.351(2)) would be liable W Galden Dynasty Enterprises Ltd [2008] 5 HKLRD 569; Austrafian Industry Development C
) 0 h ey : ;2 5 mt Corp v
; See Cap. 32, 55.199 and -2’5!. ve Farmers and Graziers Direct Meat Supply Ltd (1978) 3 ACLR 543; and see also Moss Steamship
See Cap. 32, ss.271 and 272. i ) v Whinney [1912] AC 254, at 260
w  Newhart Developments Ltd v Co-operative Commercial Bank Led [1978] QB 814, at 819; [1 Co Lid v Warren [1928] Ch 840; R i i
N 2 ; Re Scol g
[1978] 1 WLR 636, CA (Eng); Li Lai Fun v Centro-Sound Ltd [1986] | HKC 541: MecDanald v Golden & W Emswordh [1978] IEIKLR]SM CA; ; -‘-m‘f;::; frzﬁ::“s:nnj ':r: ?;sz :\CLR st
Enterprises Ltd [2008] 5 HKLRD 569; and see also Hawkesbury Development Co Led v Landwark Finai th v Emsworth [1978] HKLR Sﬂﬁ: Cﬁ" Li Lai Fun v Cenn-u-.ﬁ'au:nd Lid %198&} I ::Eg ;:11
R ;:d' {c'l%?é:if;gNSW‘j 199, at 209; [1969] 2 NSWLR 782, at 79, apmients Lid v Co-operative Commercial Bank Lid [1978] QB 814, at 819; [1978] l All ER 896;
§ ee Cap. 9. - 636, CA (Eng); Li Lai Fun v Centro-Sound Led [1986] 1 HKC 541,
See Gomba Holdings UK Ltd v Homan [1986] 1 WLR 1301; [1986] 3 All ER 94; [1986] BCLC 3348 pments Lid v Co-aperative Commercial Bank Led [1978] QB 814, at 819; [1978] 2 All ER 896;

BCC 99. R636, CA (Eng); Li Lai Fun v Centro-Sound Ltd [1986] | HKC 541,
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is solvent and its members wish to put it into liquidation, they may 5.001
4 members' voluntary winding-up.

y is solvent, the creditors will be paid in full and therefore they have

rest in the outcome of the liquidation. The members will therefore

of the conduct of the winding-up of the company. Accordingly, the mem-

int the liquidator, determine his remuneration and exercise a general

ion over the performance of his duties.

sREREQUISITE FOR MEMBERS VOLUNTARY
JINDING-UP CERTIFICATE OF SOLVENCY

more than two, the majority of the directors) must issue a certifi-
certificate of solvency is normally issued at a directors’ meeting.

be issued other than at a directors” meeting if, but only if, before such
ed, the directors have passed a resolution authorising the certificate to

%& placed in members’ voluntary winding-up, the directors of the 5.002

> of a private company having only one director, the sole director may
e of solvency by recording the certificate and signing the record of it
e book of the company.’

cate of solvency must be in the specified form.* It must state that:

e directors have made full enquiry into the company’s affairs; and

r have formed the opinion that the company will be able to pay its debts
| within such period not exceeding 12 months from the commencement
ie winding-up as may be specified in the certificate of solvency.*

of solvency must also fulfill the following requirements to be effective:

t must be issued within five weeks immediately preceding the date of the
1g of the resolution for winding-up or on that date but before the pass-
of the resolution;

be filed with the Registrar of Companies not later than the date of the
with the Registrar a copy of the resolution for voluntary winding-up® (i.e.
in 15 days of the making of the resolution for voluntary winding-up).”

Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap 32).

&) of Cap. 32.

of Cap. 32,

liof the Companies Registry Specified Forms,

of Cap. 32, .

a) of Cap. 32,

‘the Companies Ordinance (Cap 622) (*CO") which came into force on 3" March 2014.




228

5.003

MEMBERS’ VOLUNTARY WINDING-UP PROCEDURE

The certificate of solvency must contain a statement of the company’s a
ities at the latest practicable date before the issuing of the certificate.®

Most members’ voluntary liquidations are used to wind up inactive gy
companies which have minimal assets and liabilities. Provided the co
issuing a certificate of solvency under such circumstances should be a strg
matter.

More care should be exercised for active companies with significan
bilities. In such circumstances, the directors of the company may wish to.
from a reputable firm of accountants and request such firm to provide write
on whether the company is indeed solvent and able to discharge all its liabjljg; of those attending and voting must vote in favour of the special
a period of 12 months or less. They may also wish to discuss the pro ] slution:
cate of solvency with the proposed liquidator. In considering whether a ¢ A
insolvency may be issued, the directors should also bear in mind future or g
liabilities under contracts, guarantees and other instruments and circumstanee g is initially on a show of hands although a poll vote may be

The proper issuance and filing of the certificate of solvency will hded.'?
winding-up being a members’ voluntary winding-up. Otherwise it will be
voluntary winding-up.”

A director who signs a certificate of solvency without reasonable gi
opinion that the company will be able to pay its debts in full within the p
fied in the certificate may be convicted and be liable to a fine'” and imp h of notice may be abridged if it is so agreed by a majority of
six months."! ors having the right to attend and vote at the meeting, being a majority

If the company is unable to pay or provide for its debts in full within 1 : esenting at least 95% of the total voting rights at the meeting of all
five weeks after the issuing of the certificate, the directors are presumed mbers.”
had reasonable grounds for their belief in the solvency of the company unti tion 548 of the Companies Ordinance (Cap. 622) (“CO”)*, anything that
trary is shown." by a resolution passed at a general meeting or a class meeting may be
it a meeting and without any previous notice being required, by a written
the members or of that class of members of the company (as the case

a1 resolution, the following requirements must be satisfied:'*

 less than 14 clear days notice'” must be given of the meeting at

@ a special resolution is proposed. This requirement may be waived

95% in nominal value of those shareholders having the right to attend

wvote:

e of the meeting must include the text of the resolution and specify the
tion to propose the resolution as a special resolution;'

ting can occur in person or by proxy; and

s de~latution that the resolution is carried shall, unless a poll is demanded,
e =vidence of the fact without proof of the number or proportion of the
in favour of or against the resolution.”

III. PROCEDURE

Passing of Special Resolution

tions 564 of the CO (Cap. 622).

Futures Commission v Stock Exchange of Hong Kong Led [1992] 1 HKLR 135, HC where it was
ds “not less than 21 days” notice” meant at least 21 clear days excluding the day of giving the
of deemed receipt and the day of the meeting itself. Note also that under Section 571(1)(b) of
minimum notice period for all general meetings (regardless whether it is an ordinary resolution or
solution) has now been reduced from 21 days to 14 clear days (for a limited liability company) and
(for unlimited liability company), subject 1o any longer period of notice required by the company's
1(2) of the COJ.
a)and (b) of the CO (Cap. 622). See also Re Moorgate Mercantile Holdings Lud [1980] | All ER
| WLR 227, where it was held that the substance between the nofice and the terms of the resolution
Ba identical, though corrections of clerical or grammatical errors are allowed, applied in Re Hong Kong
cal Holdings Lid [2006] HKCU 1931 (decision under the predecessor Companies Ordinance before
20 (Cap. 622) came into force on 3™ March 2014 and in Re Peninsular and Oriental Steam Navigator Co
R (D) 36.

e new provisions under the CO with regard to the right to demand a poll. For example, the threshold
reduced from 10% to 5% of total voting rights and the threshold based on one-teath of the paid up
ed (5.591 of the CO). There are also new provisions to clarify the rights and obligations of proxies
of the CO).

oFthe CO. See also Re Hadliegh Castle Gold Mines [1900] 2 Ch 419,

A members’ voluntary winding-up is deemed to cofafiiciice at the time )
by the members of the company of a resolution placing the company into ¥
liquidation.'?

Generally, a special resolution is required.'* However, in rare circums
there is a period fixed for the duration of the company by the articles an
expired or where the event on the occurrence of which the memorandum 0
provide that the company is to be dissolved has happened, an ordinary resolt
suffice.”

¥ Section 233(2)(b) of Cap. 32.

*  Section 233(4) of Cap. 32.

' The maximum punishment is a fine at level 3 (currently HKS50,000).
" Section 351, Twelfth Schedule of Cap. 32,

12 Section 233(3) of Cap. 32,

'* Section 230 of Cap. 32.

4 Section 228(1)b) of Cap. 32.

5 Section 228(1)(a) of Cap. 32.

Testates sections 116B(1), 116B(3) to 116B(6), and 116B{11) of the predecessor Companies
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Under Cap. 622. there are new provisions for proposing, passing of Liquidator
written resolutions.®

The date of the resolution should be the date on which the last mep
sentative signs the written resolution.*

A copy of the special resolution must be filed with the Registrar o
within 15 days after the passing thereof.* If the company fails to regis
resolution within 15 days, the company and every responsible person (y
a liquidator or provisional liquidator) commits an offence™ and shall be
and, for a continued default, to a daily default fine.”’

Within 14 days® after the passing of the special resolution for volunt
up, the company must give notice of the passing of the resolution by advert
the Gazette. Otherwise, the company and its officers who are in defaul '
liable to a fine and, for a continued default, to a daily default fine.*

ssing a special resolution, the company will, in practice, pass one or
owing resolutions’' as appropriate:

inary resolution to appoint a liquidator:®

resolution to fix the remuneration of the liquidator:*

resolution to authorise the liquidator to exercise particular powers
in 5.199 of the Companies (Winding-Up and Miscellaneous Provi-
<) Ordinance (Cap. 32) including the following:

to pay any class of creditors in full;

to make compromises or arrangements with creditors or persons
claiming to be creditors, or having or alleging themselves to have any
claim-against the company; and

15 compromise claims by the company against debtors, potential debt-

= For example, the CO {Cap. 622) provides that: (a) either the directors or a member of a cof : :
‘o5, and contributories;™

a written resolution [5.549 of the COJ; (b) member(s) of the company whao proposed the wri
require the company 1o circulate with the resolution a statement of not more than 1,000
matter of the resolution [5.551(2) of the COJ; (c) the company must circulate the written re
posed by the directors or by members of a company representing not less than 5% or a lower p
for that purpose in the company’s articles [55.550 & 552(2) of the COY; (d) the proposed wri
be circulated, and member{s) may signify their agreement to it, by electronic means [ss.55.
of the COJ: (€) the company must circulate the resolution to every member within 21 days after§
the proposed written resolution. it must also send the proposed written resolution to its auditor
circulation date to members [55.553 & 555 of the COJ; (f) the period for agreeing to the prop
tion is 28 days or such period as specified in the company’s articles [5.558 of the COJ; and (g}
passed as a written resolution, the company must send a notice of that fact to every member
the company within 15 days [s.559 of the CO].

M Sections 548(4) and 556 of the CO.

% Sections 622(1) and (2) of the CO.

*  Sections 622(7) and (9) of the CO. The Companies Ordinance (Cap. 622) now intrqliuces a ne
“responsible person” to replace “Officer who is in default” in the predecessor CQ.” Respansible:
an officer or a shadow director of a company as well as an officer or a shadow.difector of a corpe
company; see 5.3 of the CO. The threshold for committing an offence ungcy 1hiC0 has been
ing the element of “knawingly and willfully” from the provision to cfEi\jurer alia, reckless

T Section 622(7) of the CO. The maximum punishment is a fine at levdl 3 (currentiy HES10
default fine of HKS300.

= Gection 229(1) of Cap. 32. Balancing the need for the notice to be given promptly and the p

faced by & company under the present requirement for publication in the Gazette, it is pro
ment of Corporate Insolvency Law Legislative Proposals Consultation Decument published
the Financial Services and the Treasury Bureau (the “Consultation Document™) to extend
14 days to 15 days. Presumably, this is also to align the notice period with the period within
the special resolution for voluntary winding-up must be filed with the Registrar of Compa
622 (1) and {2) of the CO. (Note thatthe government has received a total of 36 written: submi
consuliation periodand has published a paper entitled “Improvement of Corporate Insolvency
Proposals Consultation Conclusions™ (the “Consultation Conclusions™) in this reagrds. Such
at hutpz/iwww.fstb.gov.hk/fsb/ ppr/consult/impeill htm.)

®  The definition of an “Officer who is in default” means any officer or shadow director of
knowingly and willfully authorises or permits the default, refusal or contravention. See 5.351(2)
the purposes of Section 229(1) of Cap. 32, the liquidator of the company shall be deemed 10
the company [5.229(2) of Cap. 32]. The new formulation of “Responsible person’” was introd
replace “Officer wha is in default™ as listed in the predecessor CO referred to in n 26 does
to the term “Officer who is in default™ in Cap. 32, It is submitted that the said formulation st
Cap. 32 for consistency.

*  Section 229(2) of Cap. 32. The maximum punishment is fine at level 3 (currently HKS10.000)
fine of HKS300; see s.351(1 A} & Twelfth Schedule of Cap. 32.

@djnary resolution to dispense with the requirement to audit the liquida-
statement of receipt and payment; and™

dinary/special resolution to authorize the liquidator to divide amongst
members of the company in specie or in kind the whole or any part of the
of the company.*

nt of the liquidator is made,”” in practice, at the same meeting at which

0 to wind up the company voluntarily is passed.™

idator must file notice of his appointment with the Registrar of Compa-

ublish the same in the Gazette within 21 days of his appointment.* Any

ult will be liable to a fine and, for continued default, to a daily fine.*
that the members of the company are unable to agree on the identity

1, the court may appoint a liquidator.™

Booth (Eds). Hang Kong Corporate Insofvency Mameal (2002, at p 16.

Jof Cap. 32.

of Cap. 32.

be exercised if sanction is obtained in a members” voluntary winding-up by special resolution
ny in a general meeting. See 5.251(1Na) of Cap. 32.

.of Cap. 32.

on is required by the CO (Cap. 622}, Schedule 1, Article 105 (for public companies) and Schedule
jor private companies) of the model articles made by the Financial Secretary under section 78(1)
s Ordinance.

Tesolution would suffice. See 5.235(1) of Cap. 32.

1) of Cap. 32.

Yof Cap. 32. It is proposed in the Consultation Document that the notice period be shortened to 15
) the requirement of section 1 17(1} of the predecessor CO (now repealed) (Cf section 622(2)
J; and (i) proposed changes to section 229 of Cap. 32 referred to in n 28 above.

m punishrment is a level 3 fine and a daily default fine of HKS300: see s.351(1A) & Twelfth Schedule

f Cap. 32.
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MEMBERS® VOLUNTARY WINDING-UP STAY/RESCISSION OF MEMBERS' VOLUNTARY WINDING-UP

IV. IF COMPANY IS FOUND TO BE INSOLVEN er the stay is in the interest of the creditors, the liquidator and the

hers and whether they consent to the stay;

If, at any time, the liquidator is of the opinion that the company will ng
pay its debts in full within the period specified in the certificate of sol -
immediately summon a meeting of the creditors.* If the liquidator fails tg|
shall be liable to a fine.* A
At this meeting convened by the liquidator, the liquidator shall lay be
tors a statement of the assets and liabilities of the company.* The credito
either to proceed as a creditors’ voluntary winding-up or one or more
petition for the compulsory winding-up of the company. The creditors
another liquidator and fix the remuneration of the liquidator so appointed.
the creditors may also appoint a committee of inspection.*

her there is a genuine commercial reason for the stay; and

-ther the stay is conducive or detrimental to commercial morality and the
at large including whether there is any irregularity in the affairs of the

nent stay of the winding-up procedure is granted, the liquidation is for all
oses atan end. The liquidator may be discharged, control of the company
directors and the company may resume its business.™

an o Members' Voluntary Winding-Up

d in Hong Kong that the members of a company may, by special resolu-
the earlier special resolution placing the company in Members” Voluntary

V. STAY/RESCISSION OF MEMBERS’ VOLUN]
WINDING-UP

‘decision has been the subject of criticism.™ as being contrary to dicta
2 i Re Calgary and Edmonton Land Co Ltd™ to the effect that a voluntary
v not be terminated by the members of the company passing a resolu-
effect. It has also been argued, inter alia. that if such rescission were to be
would be no necessity to apply to court to permanently stay a members’
g-up.:‘-ﬂ

Stay of the Winding-Up Proceedings

In 2 members’ voluntary winding-up, the court may stay the winding-up pr¢
either altogether or for a limited period of time, and on such terms and con
the court thinks fit, upon the application of the liquidator, the Official F
creditor or contributory.* The company itself has no right to apply fora

The court has a discretion whether to grant a stay of the winding-up
The burden is on the applicant to make out a sufficient case for a s
conviction* so that it is not merely sufficient for the applicant to establish
is reasonable in the circumstances.”” The court has to be satisfied thaé it is g
the winding-up proceedings, and, if there be matters as to which the e
it should not order a stay.® The factors that a court would take 1ito ace

51

ing such discretion will include:

m Voluntary Winding-Up to Compulsory Winding-Up

untary winding-up of a company shall not bar the right of any creditor
to apply to have the company wound up by the court, but in the case
jon by a contributory, the court must be satisfied that the rights of the
will be prejudiced by a voluntary winding-up.®

leone Properties Lid (in creditors’ voluntary winding-upf* Ribeiro J laid
a, the following principles relevant to determining whether the court should
(a) whether there are sufficient assets to pay the creditors and the e winding-up where the company is already in voluntary liquidation:
liquidation;
m}urt has unfettered discretion to be exercised judicially taking into
unt all material factors, including whether the class remedy of liquida-
ould be better satisfied by the continuation of the voluntary liquidation
er served by being superseded by a compulsory liquidation;

2 See n 44, below.

# Section 237A(3) of Cap. 32,

#  Section 237A(1) of Cap. 32. However, this section does not specify (a) the time limit for the lig
the meeting of creditors, (b) the manner in which notice should be given to the creditors, or [
statement of assets and liabilities. The Consultation Document proposes inclusion of new
these issues so that when the winding-up is to proceed as a creditors’ voluntary winding-up, &
be involved and duly informed at the earliest possible instance, and the obligations of the lig
creditors would be clearly set out.
Section 237A(2) of Cap. 32.

“  Sections 209 and 255 of Cap. 32.

4 See King Pacific International Holdings Ltd [2002] 3 HKLRD 474,
“  Re Calgary and Edmanton Land Co Ltd (in liquidation) [1975] 1 WLR 255, at 358-359
Marine Corp Asia Lid [2003] | HKLRD 585, at 588, CFL

Re Quthoard Marine Corp.
®  Re Lowstor Ltd [1991] BCLC 570.
' Orboard Marine Corp and Re Calgary and Edmanion Land.

urt should consider whether the majority of the creditors in value sup-
}he petition. If so, unless there are contrary reasons, the court would
clined towards making a compulsory order:

Law, para 15.164.
Co Lid {unrep., 6 Feb 1998, HCMP 3674 of 1997),
h, op cit, atpp 11 and 12.

FCap. 32,
16. This was applied in Re Fullbright Co Led [2009] 2 HKLRD 584,
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MEMBERS' VOLUNTARY WINDING-UP

(c) Inweighing the views of creditors a qualitative as opposed toap
approach should be used. In this regard, it would be relevant if the
ing the petition had a personal interest in the opposition;

(d) Where the petitioner required the issues concerning the compag

tion to be further investigated, the question was whether there
evidence that the matters which the petitioner required in
questions which rational creditors could think of that requir
and further action and the outcome of which might be financia
them; and

(e)  Whether the liquidators are acting and seen to be acting inde
impartially particularly where possible wrongdoing by the d
be investigated and possibly pursued in litigation.

In considering whether it should exercise its discretion to grant an order tha

pany be wound up by the court in circumstances where the company j
wound up voluntarily, the court should consider whether there are tran
require investigation or whether the circumstances call for the exe
which the court has in a compulsory winding-up.

The Official Receiver may also petition for a compulsory winding-up
company is being wound up voluntarily. If the court is to make an order
sory winding-up, it must be satisfied that the voluntary winding-up cann
ued with due regard to the interests of the creditors and contributories.”

Where a voluntary winding-up is converted to a compulsory wi
winding-up of the company shall be deemed to have commenced at the
passing of the resolution and all proceedings taken in the voluntary
are deemed to have been validly taken unless the court, on proofiet fiau

take, thinks fit otherwise to direct.”

VI. CONSEQUENCES OF A MEMEERS VOLUN

WINDING-UP

Upon the commencement of the winding-up, the company shall cease to
business except so far as may be required for the beneficial winding-up thel

On the appointment of a liquidator, all the powers of the directors of tht
shall cease except so far as sanctioned by the company in general mee
liquidator.”* It appears, however, that directors and employees are not au

dismissed upon the voluntary winding-up.*

THE LIQUIDATORS: DUTIES, POWERS, VACANCY IN OFFICE

: LIQUIDATORS: DUTIES, POWERS,
“ANCY IN OFFICE, REMOVAL BY THE
URT, REMOVAL OF LIQUIDATOR BY THE
(PANY AND CREDITORS, RESIGNATION
5 VACATION OF OFFICE

the members’ voluntary winding-up continuing for more than one

I uidator must summon a general meeting of the company at the end of

ym the commencement of the winding-up, and of each succeeding
arst convenient date within three months from the end of the year or
- neriod as the Official Receiver may allow. The liquidator must lay
' ing an account of his acts and dealings and of the conduct of the
during{the preceding year.* Failure to comply with this provision
sumary conviction or a fine.”* The duty of the liquidator to call a
g IS to ensure that he accounts to the members of the company in
liquidation.

or must pay the debts of the company and must adjust the rights of
amongst themselves.™

h there is no formal requirement to do so, the liquidator will often advertise
to provide the liquidator with full particulars of their debts and claims.
ator or any contributory or creditor may apply to the court to determine
in the winding-up of a company, or to exercise all or any powers which
t exercise if the company were being wound up by the court as respects
of calls, or any other matter.”” If the court is satisfied that the determi-
question or the required exercise of power will be just and beneficial, it
wholly or partially to the application on such terms and conditions as it
d may make such other order on application as it thinks just.” Generally,
will be made by the liquidator. For example, the liquidator may rely on
 apply for an order for public examination under s.222 of Cap. 32% (which
erwise have been available to a liquidator in a voluntary winding-up)
lidator may also apply for other orders and directions, for example, those
sale of assets or other operational matters of the company.

of every voluntary winding-up, as soon as the affairs of the company
und up, the liquidator shall prepare an account of the winding-up showing

= Section 1792) of Cap. 32.

*  Section 184(1) of Cap. 32.

™ Section 231 of Cap. 32.

“ Section 235(2) of Cap. 32.

" See Fowler v Commercial Timber Co Lad [1930] 2 KB 1.

1) of Cap. 32.
(2)0f Cap. 32. The maximum punishment is a fine at level 3, See £.351(1A) and Twelfth Schedule of

{2} of Cap. 32.
l)nfi’.‘ap 32,
l' of Cap. 32.
d in the Consultation Document that: {a) the existing requirement under section 222 of the predeces-
vunder Cap. 32) that the Official Receiver or the liquidator must have alleged in his “further report”
been committed in order to initiate the public examination procedure be removed; (b) further
il persons that may be subject to public examination be added. See Chapter 6 of the Consultation
i pp 63-64. See also Sections 191 (1) and (2) of Cap. 32.
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der aspects of corporate insolvency raise complex issues arising from
different jurisdictions have a diversity of laws and practices for deal-
h matters. The importance of this issue has gained greater prominence
g[[,ba]jzed market place it is not unusual for companies to have business
tions, and assets in many countries. As such, when companies face
55 or have collapsed, creditors in multiple jurisdictions compete for
sts these entities possess across a number of jurisdictions. However, in the
monization of these laws, there has been a historical tendency for each
o to view assets and liabilities under its control in isolation. The result has
conomically harmful chaos. Such sentiments became more acute in the
Financial Crisis economic climate. Hence, Hong Kong’s courts will most
ore cross-border corporate insolvency cases as the territory is a host to a
f overseas companies, as well as offshore investors.

wears.4.niore rational approach has developed and the Hong Kong courts
e \:o/deal with such matters in a broad spirit of comity, albeit that this
dirticult by the relatively basic statutory provisions, with much having
o jodicial ingenuity, and with important uncertainties still remaining.' The
nes discussed in this chapter are as follows:

e territorial reach of the Hong Kong courts’ corporate insolvency juris-
on: the major question here concerns the circumstances in which the
Kong court will assume jurisdiction to wind up a foreign company. or
point provisional liquidators or approve a scheme of arrangement. See
graphs 12.002 to 12.015 below.

he interaction between Hong Kong and foreign courts in the exercise of a
orate insolvency jurisdiction: the major issues here concern the notion of
al and ancillary jurisdictions, the ideal being that the ancillary jurisdic-
vill defer to the principal jurisdiction on most important matters, with a
to bringing about a just, practical and economically rational winding-up
A relatively recent development in connection with this ideal con-
erns the judicial promotion of court-endorsed agreements known as “cross-
ler protocols™ between liquidators and similar officers appointed in differ-
isdictions. It is important in this context, however, not to lose sight of
‘that certain matters of “administration™ always remain governed by
ong Kong law. See paragraphs 12.016 to 12.032 below.

ber of useful monographs written primarily from an English law perspective to which the
may find it useful to refer: see Sheldon, Cross-Barder Insolvency, 3rd edn (Bloomsbury Pro-
Fletcher, Insalvency in Private International Law, 2nd edn (Oxford: Oxford University Press,
N and Baird, “Cross-Frontier Issues”, (2002) in Tolley s Insolvency Law (London: Butterworths,

Companies Ordinance (Cap. 622) came into effect in March 2014, The winding-up and insol-
ions have remained in the predecessor Companies Ondinance, which has been retiled as the
ng-Up and Miscellancous Provisions) Ordinance (Cap. 32).
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12.002

CROSS-BORDER ISSUES CROSS-BORDER REACH OF THE HONG KONG COURTS’ JURISDICTION

»  Ancillary applications in the course of a winding-up: a ategories of “Company™
cate issues arise in connection with the cross-border gg
applications often made in the course of a winding-up, As-
Hong Kong courts have taken a flexible approach. See p
12.041 below.

ong court has jurisdiction to wind-up the affairs of any company incor-
Hong Kong irrespective of whether: (i) it does, or has ever done, business
‘Kong; (i1) it-has assets in Hong Kong; or (iii) its shareholders or directors
ng to do with Hong Kong.* This is unsurprising as details of the applicable
regime are discussed elsewhere in this book. However, what may be more
the uninitiated is that the Hong Kong courts’ winding-up jurisdiction has
( to companies incorporated outside Hong Kong as these are referred to
ation as “‘unregistered companies™.* The following points should be noted:

«  The cross-border effect of court orders: a Hong Kong co
own winding-up order as having, at least in so far as not
broad effects in respect of a company’s assets. Similarly, a
approval of a scheme of arrangement will be regarded, by a
at least, as operating as a universal discharge of liabilities,
erning a Hong Kong court’s recognition of the vesting or dis
a non-Hong Kong court order are, however, considerably morg
paragraphs 12.042 to 12.053 below.

The phrase “unregistered companies™ is confusing in at least two respects, in
it includes: (i) entities other than companies and (ii) entities which have
n registered outside or within Hong Kong, or both. However, the phrase

well entrenched and will be used in this chapter;
*  Reform: the need for reform of Hong Kong cross-border |

is perhaps not as urgent as it was once thought to be,
in Hong Kong have started to make progress towards
important gaps. Nevertheless, that process has its limitati
ment of the UNCITRAL Model Law on Cross-Border In

a possibility. but as yet no concrete steps have been take
in Hong Kong.?

The venerpbie statutory phrase “oversea companies” (replaced in July 2003 with
the nevphrase “non-Hong Kong companies™) has a different technical mean-
and sihould not be confused with the notion of “unregistered companies™;

warked contrast with the position in respect of the bankruptey of individuals®

in respect of in personam actions in the Hong Kong courts,” the restrictions
n the international reach of this jurisdiction mostly consist of broad and flex-
principles rather than precisely drawn connecting factors; and

II. CROSS-BORDER REACH OF THE HON(

hies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap. 32), 5.176, which simply provides that

COURTS’ JURISDICTION of First Instance shall have jurisdiction to wind up any company™. “Company” has a special narrow
1 this context: a company incorporated under the Companies Ordinance (Cap. 622) or under a former
£ Ordinance: see 5.2 (definitions of “company™ and *“existing company™).
Introduction

{(Winding-Up and Miscellaneous Provisions) Ordinance (Cap. 32), Part X (Winding-Up of Unreg-
mies), 55.326 to 331A. The statutory words are rather inadequate, in that s.326(1) provides that
company” includes, inver alia, any “company”™ other than one “registered” under the Companies
d its predecessor. This is confusing for two reasons: (i) “company” is defined in 5.2 to mean only
registered under the Hong Kong Companies Ordinance and its predecessors, a definition which, if
18.326(1), would nullify the scope of Part X, (i) Part 16 of the Companies Ordinance provides for
of certain companies incorporated overseas. Point (i) does not appear to have been argued in
gand it is suggested that it is plainly bad: point (i1) has been argued but has been rejected by the court
from the classic mistake of taking words out of context and construing them on their own™: Secriri-
Comntission v MKI Corporation Lid [1995] 2 HKC 79, Rogers J. As the court pointed out, the
fa more literal construction of 5.326(1) “would mean a company which has not established a place of
g Kong could be wound up by the Hong Kong Court, whereas a company which has established &
iess and has become registered in Hong Kong could not be wound up. That seems to me, at the very
i make it a very odd piece of legislation”. The effict of this first instance decision was subsequently
by the legislature by way of amendment of 5.326(2) to clarify the point “for avoidance of doubt”,
Ppractical point 1o note is that “oversea™ companies registered under Part X1 are therefore subject
n company” rather than “domestic company” winding-up provisions of the Ordinance, An argu-
1o point (i) was recently taken in England, in an attempt to convince the court that the winding-up
respect of foreign companies was limited to companies which had a place of business in England;
failed, as it should fail in Hong Kong if ever made: Mazur Media Ltd v Mazur Media GmbH [2004]
(Ch), [2004] | WLR 2966 Lawrence Collins J.
Ordinance (Cap. 6), 5.4: a bankruptcy petition may not be presented unless the individual debtor
i Hong Kong, or present in Hong Kong on the day of presentation, or has, at any time in the three
¥ preceding presentation, been ordinarily resident in Hong Kong or hias had a place of residence
has carried on business in Hong Kong.
The Conflict of Laws in Hong Kong, 2nd edn (London: Sweet & Maxwell, 2012), Chapter 3.

The issues discussed in this section principally concern the exiznt t
Kong court has jurisdiction over non-Hong Kong companizs and o
Kong business organisations. As will be seen, thers i3 broad juri
defined by five alternative circumstances discussed below. There @
judicially-imposed limitations upon its exercise, known as the
ments”, albeit expressed in terms which permit a certain flexibil
The jurisdiction extends to the appointment of provisional liqui _
point given that provisional liquidators are now commonly appoi ik
to assist with company restructuring rather than as a precursor to wi
be seen, there is clearly jurisdiction to approve schemes of arrang
non-Hong Kong companies which are insolvent, but some scope.
the insolvency context. This section closes with discussion of certa
border service of documents in respect of which the law is so
often causes confusion.

®  For a discussion on the nature and application of the UNCITRAL Model Law on &
Great Britain, see Goode, Principles of Corporate Insolvency Law, 4th edn (London:
p 793818
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resident or domiciled in Hong Kong™."* Where proceedings are brought
er the two different Ordinances, or where one Ordinance’s regime appear
re appropriate in a case where both potentially apply, it is suggested that
court’s discretionary power to stay proceedings should be exercised so as
ent wasteful duplication.

(4) Once jurisdiction has been established over an yp
the court’s powers are broadly similar to those ip ¢
companies but, as will be seen below, their exercise
different.

ot of “unregistered company™ is wide enough to encompass most entities or

12.004  The definition of an “unregistered company™ under the Companjes f s in the broadest sense, whether incorporated or not, provided that they were

Miscellaneous Provisions) Ordinance (Cap. 32) provisions di

in or profit,” whether lawful or unlawful."* The jurisdiction extends to state-
es.'” though not to enterprises formed by international treaty between a
es.'* The judicially approved test for limiting the wide word “association”
nmore precise than a consideration of whether the legislature “cannot reason-
ded” there to be jurisdiction to wind up a particular type of association."

(1) “Any company” other than a company incorporated
Given that the words used in the Ordinance are capable,
ferent meanings, it is worth clarifying that the concept
incorporated in Mainland China or Macau as well as |
rated abroad.” It also encompasses companies incorpo;
withstanding that the Government of the People’s Repuk
recognise the Government which exercises de facto au
is irrelevant for this purpose whether the company in qu
Hong Kong under Part 16 of the Companies Ordinan

tion between Winding-Up and Dissolution

e phrade “winding-up a company” (rather than “winding-up the affairs ofa

25 long been the official legal usage, winding-up does not affect the com-
5 onality as such. Winding-Up is a process relating to the management

pony’s affairs, the settling of its liabilities and the distribution of its assets.
(2) “Any partnership whether limited or not” and any “a case of a Hong Kong company it is usually followed by a dissolution, the
(i) a partnership, association or company which cons
members and is not formed or established outside
partnership registered under the Limited Partnerships |
fore encompasses, for example, non-Hong Kong gene
ited partnerships and limited liability partnerships,!
sible to seek a bankruptcy order under the Bank
a partnership, in its firm name, which does business
“such a bankruptcy order shall affect the joint and 2
the partners™ notwithstanding that “all or any of the

Tub (1852) 2 De GM & G 383, a decision of Lord St Leonards LC, sitting as the Court of Appeal
holding that a social club was not an “association™ within the meaning of the Joint Stock Compa-
Up Amendment Act 1849: “Though *associations” are mentioned, 1 cannot think that word is to be
regard to the particulars with which it is associated ... 1 will not say what associations are within
jut. bearing in mind that the individuals who form a club do not constitute a partnership, nor incur any
| think associations of that nature are not within the Winding-Up Acts. 1 find in all these Acts
referred, that every provision is inconsistent with including such an associaticn as this ¢lub is. If
the intention of the Legislature, why should not the word “club’ have been expressly mentioned?
Legislatre has used ambiguous expressions, | will not extend their signification beyond their

At first sight, the word ‘association’ would seem to include the case of clubs, but in looking at the

clearly of opinion that it does not™.

of Re Senator Hanseatische Verwaltungsgesellschaft mbH [1996] 4 All ER 933, CA (Eng). for an
ich a foreign company whose sole or main business was criminally unlawful (a pyramid scheme)

up on the “just and equitable” ground.

tt_ﬁn Group Company Ltd, (unrep., 2 August 2004, HCCW §74/2003, Barma J) (Hong Kong court

to wind up a Mainland China state-owned enterprise).

nal Tin Council [1989] Ch 309, [1988] 3 All ER 257, CA (Eng). In that case, the petitioners argued

the St James s Club decision was simply that the court does not have jurisdiction to wind up

See MKT Corporation Lid, [1995] 2 HKC 79, above.

This is clear from reading Companies (Winding-Up and Miscellaneous P
$.326(1) and the Foreign Corporations Ordinanice (Cap. 437), 5.2 together: the
legal personality of “bodies™ with “corporate status™ by the Hong Kong courts wi
“the laws of a territory outside Hong Kong which is not at that time a recognised
of that territory are at [the] time [that the question arises before the Hong Kong
system in that territory.” The concept of a “recognised state™ is defined by Foreign Ct
437), 5.2(2){a) with reference to recognition by Her Majesty’s Government in the
be interpreted post-1 July 1997 as a reference to recognition by the Central People!
Republic of China (see Interpretation and General Clauses Ordinance {Cap. 1),
Hung v Ting Lei Mino (2003) 3 HKCFAR 9,

Companies { Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32), 5.
ance of doubt™ that the concept includes a registered non-Hong Kong company.
Laws of Hong Kong (Cap. 37).

With reference to an LLP, that is, a foreign corporate entity having legal pes
it seems best to regard it as a “company™ within the meaning of 5.326. Practically s
whether it is regarded as a “company”™ or “partnership” for winding-up purposes, it
under s.168A in connection with the jurisdiction to disqualify directors: see para |
Bankruptcy Ordinance (Cap. 6), 5.7(1).

Thid., 5.7 1)(b).

broadly understood. since Parliament could not reasonably have intended a treaty-based organ-
Subject to winding-up in the English Court, approving the reasoning of Millett J at first instance:
&5 are free, if they wish, to carry on a collective enterprise through the medium of an ordinary
ny incorporated in the territory of one of their number. But if they choose instead to carry it
medium of an international organisation, no one member state, by executive, legislative or judicial
e the management of the enterprise and subject it to its own domestic law. For if one could,
 and the independence and international character of the organisation would be fragmented and
difa member state has no such right, then a fortiori a non-member state has none. In my judgment,
iament an intention, by general words only, (o confer on the court a jurisdiction contrary to these
[ without precedent is unaceeptable™.

Tin Couneil.

tido not carry on business™. However, the Court of Appeal held that the absence of jurisdiction .
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two matters are distinct.” This point has two main aspects: first,
the Hong Kong court has no power to dissolve a non-Hong K
the fact that a non-Hong Kong company has already been d
its place of incorporation does not prevent the Hong Kong ¢ol i

"'(W'mding-UP and Miscellaneous Provisions) Ordinance (Cap. 32) provides
ry may be demonstrated by any one of the following four means, the first of
¢ practical importance (all of these means of demonstrating inability to pay
tted in the usual ways discussed elsewhere in this publication):

The Five Alternative Circumstances in which an Unregiste
Wound Up by the Hong Kong Court

ory demand duly served and not satisfied within 3 weeks: inability
debts may be established by a creditor,” to whom the company is
ted for HK$10,000 or more,*' serving on the company. by one of the
< discussed at paragraph 12.012 below, a demand signed by the credi-
requiring the company to pay the sum so due: if the company, for three
s after the service of the demand, neglects to pay the sum or to secure
npound for it to the satisfaction of the creditor then the court may con-
‘on that basis that the company is unable to pay its debts.” There is no
ily prescribed form for such a demand.*™ but safe accepted practice is
the following form of words:

The circumstances in which an unregistered company mq
Hong Kong court are where:

(1) it has been dissolved;™

(2) it has ceased to carry on business;>
(3) itis carrying on business only for the purpose of win
(4) it is unable to pay its debts;” or T \Demand

o 327(4)(a) of the Companies (Winding-Up and Miscellaneous Provi-
%3 ) Ordinance, Cap. 32 of the Laws of Hong Kong

& [Name of debtor]

¢ attention of [insert the name of the governing body, e.g. the Board
OO ctors. In the case of a non-Hong Kong debtor company which is
oistered under Part 16 of the Companies Ordinance, insert the name of the

@Q B tered authorised representative]

(3) the court is of opinion that it is just and equitable that it s

It is usually possible to satisfy one or more of these conditi
petitioner has some rational reason for seeking to wind up
Hong Kong company, however, an unregistered company may not be
by the Hong Kong court In connection with circumstance (4),

' Thus, for example, a definition of winding-up as *“a collective insolvency
company’s existence (dissolution)” (Goode, Principles of Corporate fnsolvency L
Maxwell, 2011) is perfectly serviceable to deseribe an ordinary purely domestic v
to describe a Hong Kong court’s exercise of its winding-up jurisdiction overa |
necessarily result in dissolution.
Companies (Winding-Up and Miscellaneous Provisions) Ordinance {Cap, 32)0
incorporated outside Hong Kong which has been carrying on businégs in Kang
in Hong Kong, it may be wound up as an unregistered companyNinoer ihis Part,
dissolved or otherwise ceased to exist as a company under or by vivtue of the Ia
tion”. Indeed, under s.327(3)a), the fact that a non-Hong Kong company has b
which it may be wound up.
Companies { Winding-Up and Miscellaneous Provisions) Ordinance (Cap. 32), 5.
Ihid.
Thid.
Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap. 32).5
Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap. 32
“just and equitable™ ground is discussed elsewhere in this book.
¥ Section 327(3)(a) of Cap. 32 contains an “or” between its three limbs. Paragraphs (@) (D 014] | HKC 78.

merely by semi-colons, without an “or” or “and™, but the English Court of 0 fiespecifies that the creditor may be “by assignment or otherwise™,

the equivalent English statutory words are disjunctive: Bangue des Marchands | Secretary has power under 5.327(6) of Cap. 32 to change this sum,

Kindersley [1951] Ch 112 at 125, [1950] 2 All ER 549 at 555, per Evershed MR: 'wording is “under his hand™.

tially identical with that which has consistently appeared in all the relevant ing-Up and Miscellaneous Provisions) Ordinance (Cap. 32), s.327(4)(a).

and 12 Vict, ¢ 45). As a matter of language it is plain that the three conditions e insolvency law has no equivalent to (i) the detailed provisions of the Bankruptey Ordi-

cumulative”. The words are now to be found, in England, in the Insolvency Act cruptcy Rules in respect of statutory demands addressed to individuals or (ii) the provisions as to
* Contrast the position in individual bankruptcy, in which one of a number of much ntent of statutory demands in respect of companies under the English Insolvency Rules (rr 4.4 to

tional heads must be satisfied. cribed form of statutory demand for corporate insolvency is proposed by the Improvement of Cor-
*  Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap. 32).5 Law Legislative Proposals Consultation Documnent, April 2013: available at www.fsth.gov.hk;

winding-up, as opposed 1o a compulsory winding-up by the court, was affirmed in ¢s Bureau, Publications-Consultation Papers.

Sirs,
. [name of creditor] of [address of creditor] HEREBY DEMAND
ent of the amount now due by you to us, pursuant to [describe the

frument, judgment or other matter sufficient to identify the debt], of
ify currency and sum due in both words and figures]

 TAKE NOTICE that if the said sum is not paid by you to us at
address given above within twenty one (21) days of the date of
ce of this notice upon you or if you do not secure or compound for
ie said sum to our reasonable satisfaction we shall proceed under the

ERR

it

¥
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