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(iii) Sele mediation or co-mediation?

Co-mediation is useful in a demanding mediation so the mediators can “share the load.”
While one mediator listens and reflects the other can interact with the parties. It is also
useful where multidisciplinary skills would be beneficial. Sole mediation is better from
a cost savings point of view and minimises the chances of mediator conflict.

(c) When Should Parties Mediate?

Examples of when mediation can arise include:

(1) where a contract clause stipulates that the parties to the contract must attempt

to mediate a dispute under the contract before entering into arbitration or
litigation;

(2) inthe absence of a contractual requirement, the parties agree to mediate on
the occurrence of a dispute, or where litigation or arbitration is underway
and the parties agree to take time out to attempt to mediate a resolution. A

useful time to consider mediation is after the exchange of pleadings and
discovery.

(d) Which Institutions Facilitate Mediation in Hong Kong?

Five institutions linked to mediation in Hong Kong are:

(1) the Hong Kong International Arbitration Centre (HKIAC) and the HKMC:
(2)  the Hong Kong Institute of Arbitrators (HKIArb);

(3) the International Chamber of Commerce (ICC);

(4) the East-Asia Branch of the Chartered Institute of Arbitrators; and

(5) the Hong Kong Mediation Accreditation Association Limited (the
“HKMAAL").

(¢) Are There any Rules which Apply to Mediations?

The parties to a mediation agreement may agree which rules will apply to mediation
in the event that the parties end up in dispute. Although they may agree to their own
rules, it is better to apply rules which are commonly used, have been tried and tested
and which have been prepared by a body with experience in the mediation process.
Some examples of mediation rules include the HKIAC Mediation Rules (effective
from 1 August 1999), the Government of Hong Kong SAR Construction Mediation
Rules (1999 Edition, revised in 2003) (Government Mediation Rules) and the ICC
ADR Rules (in force as from | January 2008) (ICC ADR Rules). A flow chart of a
typical HKIAC mediation procedure is appended (see para.4.001). It is of note that
both the HKIAC Mediation Rules and the Government Mediation Rules have been
revised to remove the requirement for a mediator to provide an opinion in a report

MEDIATION

upon request by one of the parties. Many mediators were of the view that providing
an opinion and report writing were inconsistent with the fundamentals of mediation.
Mediators are usually barred from subsequently acting in any capacity in the future
conduct of the dispute, e.g. HKIAC Mediation Rule cl.14. However, a mediator can act
as an arbitrator and vice versa pursuant to s.32 of the Arbitration Ordinance (Cap.609).

Practice Direction 31 lays down procedures for encouraging parties to resolve their
disputes by ADR in civil proceedings begun by writ in the Court of First Instance
and the District Court, with the exception of proceedings in specialist lists. Solicitors
for the parties are required to file in Court a mediation certificate and a time tabling
questionnaire so that the Court can decide on appropriate directions for the conduct of
a case. If a party wishes to attempt mediation, he will serve a mediation notice on the
other party as soon as the mediation certificate has been filed. The applicant will state
in the mediation notice that he wishes to attempt mediation, and will propose details
of mediation such as the appointment of mediator, the venue for mediation, rules to be
applied, fees apd eosts of mediation, etc. The respondent, upon receiving a mediation
notice. mustSeive a mediation response within 14 days and to state whether he agrees
to engagelinymediation. If the parties agree to mediate, they may apply to court for an
interind 9dy of proceedings and proceed in accordance with the stipulated rules and
smetable.* Otherwise, the Court may make an adverse costs order if it considers a
wapty unreasonably fails to engage in mediation."

The MO provides a regulatory framework for the conduct of mediation: the Ordinance
sets out all important definitions of “mediation”, “agreement to mediate” and
“mediation communications” (s.2) and the extent of its application (s.5 and Sch.1)
including to the Government (s.6). The main focus of the MO is in relation to the rights
and obligations of participants in mediation especially in relation to confidentiality and
the non-admissibility of mediation evidence in court and other determinative tribunals
(ss.8-10). Essentially mediation participants cannot disclose what has occurred in
mediation to anyone outside the mediation, subject to certain exceptions.

The exceptions are limited and are a reinforcement of the mediation practice. They
essentially fall into two categories:-

(1) 7 circumstances that do not require the courts’ intervention: they are (a) the
parties’ agreement to the disclosure, (b) the necessity to protect someone from
danger, (c) where the contents of the intended communication is already in the
public domain through lawful means, (d) where the law requires it, (¢) where the
communication would normally be discoverable in civil proceedings, (f) where
the communication is used for research, evaluation or educational purposes, and
(g) for the purpose of seeking legal advice. It is suggested that (e) requires the
courts’ clarification and presumably will necessitate leave of the court (Section
9). The vague definitions of ‘research, evaluation or education purpose’ in (f) also
leave room for abuse and require further clarification. The other circumstances
are more straightforward and are an endorsement of current practice;

H Practice Direction 31.
5 Golden Eagle International (Group) Led v GR lnvestment Holdings Led [2010] 3 HKLRD 273.
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formal strategy of commitment and communication, where trust and teamwork
prevent disputes, create a co-operative bond and facilitate the success of a project. An
important feature of partnering is that the parties express an intention to share the risks
of unforeseen difficulties and to divide any windfall.

Parties set out in a special document (called a charter or mission statement) relationship
guidelines emphasising the key attributes of the partnering process. Partnering is a
formal process utilising project action plans and adopting conflict resolution processes,
in particular, adopting the problem-solving negotiation approach described in para.4.009.
It may be viewed as a dispute avoidance rather than a dispute resolution mechanism.

Generally the partnering charter is not a contract but a covenant describing the attitudes
and consultative processes mutually approved by the parties. The charter will sit behind
the contract proper, without being legally binding itself. However, parties may enter
into partnering contracts which govern both commercial and legal relationships. The
introduction of partnering ideas and a partnering relationship is best done using proper
contractual vehicles such as the NEC Partnering option or the ACA Partnering 2000
Contract (PPC2000), rather than a simple partnering charter overlaying the traditional
form of contract.

This section will focus on partnering in construction projects where it has been particularly
successful in helping completion of projects on or before schedule and within budget.

(b) Origins of Partnering?

Partnering originated in the United States where it was championed by Charles Cowan
of the United States Corps of Engineers.

(c) Key Elements
The key elements of partnering include:

(1) commitment to the process, which may be achieved through education of
each party’s organisation and team building (starting with a two- to three-day
workshop) and the preparation of a formal charter;

(2) fostering and applying a win-win attitude, with the recognition that success
of one means the success of the other;

(3)  building trust, respect. co-operation, communication and understanding, obtained
through team building exercises and helping each other for mutual benefit;

(4) developing mutual goals by preparing specific objectives, guidelines and a
formal mission statement;

(5) the implementation of those goals;
(6) continuous joint evaluation of the achievement of objectives; and

(7) a rapid response dispute resolution team which applies a specific dispute
resolution process.

PARTNERING

(d) What does the partnering process involve initially?
Initiating the partnering process will involve the following activities:*

(1) the education of each party’s organisation about the partnering concepts and
commitment;

(2) making the partnering intention clear at the inception of the project;

(3) obtaining commitment from the senior management of each party at the start
of the relationship;

(4) organising the partnering workshop. attended by all levels of the project
team of both the principal and contractor, before the project is started. Al
the partnering workshop the parties establish their common understanding
of their roles, responsibilities and obligations, they establish mechanisms
for feddback on performance and continuous evaluation, develop the project
chdfdr (a statement of goals and co-operation which is usually non-legally
Lipding) and identify a common dispute (or issue) resolution mechanism;

(5), providing a method for periodic evaluation of the project partnering guidelines
to ensure that maximum co-operation and problem-solving is occurring;

(6) providing effective methods for advanced problem-solving through ADR
procedures such as facilitated negotiations, dispute review boards, mediation
and expert determination.

(e) How is Partnering Initiated?

The owner must decide to encourage partnering prior to the preparation of bidding and
contract documents. If the owner favours partnering, the tender bid form to contractors
should include a notice to this effect. For example:

“Notice of opportunity to Partner. The Owner intends to permit the Contractor
and its subcontractors to utilize the Partnering concept for this project: Owner,
Architect, Contractor and principal Subcontractors. Upon contract award, the
Contractor will be given the option to participate in Partnering. Participation
in the program is voluntary (but can be mandatory on private work). An
offer to participate should not be included in the bid or proposed materials.
Participation in the program is not an evaluation factor for award.™’

Taylor, R.G. and Hinkle, B.. “How 1o use ADR clauses with standard form construction industry contracts”
(1996) The International Construction Law Review, p.56.Also see Construction Industry Council, Guidelimes
an Partnering (Version [}, August 2010, which provides some case studies whene partnering has been applied in
construction projects in Hong Kong.

¥ Taylor, R.G. and Hinkle, B., “How o use ADR clauses with standard form construction industry coniracts™
(1996) The International Construction Law Review, p.56, 58.
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Unlike arbitration, under the facilitative mediation model, it is believed that if mediators
bring their own ideas and interests to the mediation, this will very likely lessen the
mediator’s ability to build trust with both (or all) parties, which is an essential part
of the mediator’s role. Once one of the parties feels that the mediator has chosen the
other party’s argument over theirs, the trust between them will break down. In Western
facilitative mediation practice, parties do not want to be told what to do, if that is what
they had wanted they could have chosen another dispute resolution process such as
arbitration, where the neutral will make a decision.

(i) Purpose of private sessions
+  Allows the parties to share additional information in private and confidentially
with the mediator
» Parties can release emotion and anger without the other parties being present
»  Allows the mediator to build rapport and trust

« Maediator can be much more direct and probe deeper into sometimes sensitive
issues

»  Allows the parties to start creating a wider variety of options to settle
» Options can be tested or the parties can use the mediator as a sounding board
*  Allows the mediator to reality test offers and options

«  Allows parties to share “secret” information

Nearly all training courses will suggest that mediators should always mention
confidentiality again to the parties prior to the start of a private session. The rolewaf
confidential private meetings is clearly an essential factor in the facilitated mediation
process.

“The unique value of private meetings is in giving each team the\chance to talk
openly with the mediator and each other about all aspects of the case, trusting
that the mediator will not take any confidential content to the other party without
permission to do so.”"*

(ii) Advantages of Mediation

« Focus on Interests: The Mediator will encourage the Parties to listen and
appreciate the underlying interests and concerns of each other. The appreciation
of the real interests underpinning the positions being taken by each party is the
key which opens the door to compromise and agreement.

» Informed Decision: In Mediation, the Parties have the responsibility for
decisions, having regard to various options for settlement.

CEDR workbook, 62.

L

FACILITATIVE AND EVALUATIVE MEDIATION M ODELS COMPARED

Flexible: The Parties set the agenda and decide what issues need to be addressed.

Direct Communication: The Parties can express their own opinions and
concerns in finding ways to communicate directly and to resolve differences in
a positive way.

Consensus: The Parties negotiate and reach settlement on a voluntary basis in
terms acceptable to both. Relations between the Parties could sometimes be
preserved by Mediation.

. Confidentiality: Mediation is conducted in a confidential way. The Mediator,
the Parties and all present at the Mediation will sign agreements to agree to
maintain confidentiality.

+ FEfficient and Effective: Mediation can be more efficient and effective as a
dispute resolution process for the resolution of financial disputes.

4. FACILITATIVE AND EVALUATIVE MEDIATION
MobeLs COMPARED

A5 noted previously the most favoured model of mediation practiced in comman—la}v
jurisdictions like Hong Kong is the facilative type. Whilst what becomes apparent in
the Keeneye case, discussed below, was the model used in China is what would be
classified as an evaluative model. But what does this mean in terms of what parties
and lawyers might expect if entering a mediation using either one of these models?

(a) Facilitative Mediation

The HKMAAL guidelines for mediation course providers make clear what it regards
as the key elements of the facilitative model. A mediation training body to satisfy
HKMAALS criteria to become registered as a training body requires that the students
be trained to understand:

a.  Principles of Mediator impartiality and non-directedness, and Party
empowerment and self-determination, and their application

b.  Providing legal and other information without advising, and how to
effectively involve other professional advisers in mediation

¢.  Managing the mediator’s own pre-conceived prejudices, assumptions and
judgments; how to remain open minded, facilitate creativity and address
parties” interests

d. Facilitation of discussions, negotiations, option development; reality testing
and reaching workable mutual agreements."”

7 Guidelines for HKMAAL Stage 1 Mediation Course Providers www.hkmaal.org.hk
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5. Privacy AND CONFIDENTIALITY

Parties often cite confidentiality as one of the reasons for preferring arbitration over
litigation.™ In some cases, what these parties are referring to rather is the night to
privacy which allows parties to conduct their hearings without the attendance of
individuals other than the parties counsel, witnesses and arbitrators.”® Such right
is generally expressly provided for in arbitration rules. For example, art.22.7 of
the HKIAC Rules states that “[h]earings shall be held in private unless the parties
agree otherwise ...” Privacy allows parties to keep commercial secrets from being
publicised and minimises public attention which may detract from the fundamental
issues in dispute.®

Confidentiality on the other hand is not an inherent feature of arbitration in some
jurisdictions. The extent to which confidentiality is provided for in arbitration,
if it is at all, is subject to significant debate and often determined based on the
arbitration legislation of each jurisdiction and any arbitration rules chosen.”” First,
inconsistent expectations exist as to whether there is a duty imposed on parties and
arbitrators not to disclose information related to the arbitration. Secondly, if there
is such a duty, the exceptions to the duty also vary depending on the jurisdiction
and the arbitration rules.

It is well established that, as with many other aspects of the arbitral process, courts will
give effect to the parties’ freedom to choose whether an arbitration is confidential *
Parties may contractually agree to confidential proceedings as part of the arbitration
agreement or subsequent to the dispute arising. The opposite is also true. Parties may
expressly provide that aspects of an arbitration shall not be confidential. There are,
however, certain exceptions which will prevail over an agreement of this nature, such
as legitimate public interest or compulsion by law.*

In the absence of an express confidentiality agreement by the parties, there are\three
general approaches regarding the duty of confidentiality: (1) no implied ity of
confidentiality; (2) an implied duty of confidentiality through case law§dnd (3) an
duty of confidentiality expressed in legislation. In the famous case, Ssso Australia

Queen Mary University of London, 2010 farernational Arbitration Survey: Choices in Arbitration (University
of London, 2010) 6. This survey of corporate counsel revealed that 62% of respondents viewed confidentiality
as a “very important™ part of international arbitration. 50% of respondents erroneously believed that arbitration
proceedings are always confidential even in the absence of an express clause. In a more recent survey conducted
by Queen Mary University of London examining the encrgy, construction and financial services sectors,
respondents reinforced the importance of confidentiality of the arbitral proceedings (Corporate Choices in
International Arbitration: Industry Perspectives (Pricewaterhouse Coopers, 2013, 8).

Gary Born, fnternationa! Commercial Avbitration (Kluwer Law International, 2009} 88,

Thomas Carbonneaw, Cases and Materials on the Law and Practice of Arbitration (Juris Publishing, 3rd edn
2002) 3; Gary Born, Imternational Commercial Arbitration (Klwwer Law International, 2009) 83. Born suggests
that the ability to avoid “trial by press release™ is an important feature of arbitration for its users.

" For a thorough review of this topic, see Michael Hwang and Katie Chung, “Defining the Indefinable: Practical
Problems of Confidentiality in Arbitration™ (2009) 26(5) Jowrnal of Internativnal Arbitration, 609,

Gary Born, International Commercial Arbitration (Kluwer Law International, 2009) 88,

See Simon Greenberg, Christopher Kee, et al., nternational Commercial Avbitration: an Asia-Pacific Perspective
(Cambridge University Press, 2011} 18 for a list of exceptions to party autonomy to expressly agree on whether
aspects of an arbitration are confidential.

——am

PRIVACY AND CONFIDENTIALITY

Resources Ltd v Plowman,” the Australian High Court took the view that only by
express agreement by the parties could a duty of confidentiality be 1mpcl|sedl and thle
mere existence of an arbitration agreement would not imply such an obligation. This
approach has been adopted by a few other jurisdictions as well.” Arguably the more
common view is of an implied duty of confidentiality recognised through case law. As
explained in Emmott v Michael Wilson & Partners Ltd:™

“There is an obligation, implied by law and arising out of the nature of arbitration,
on both parties not to disclose or use for any other purpose any documents
prepared for and used in the arbitration, or disclosed or produced in ‘.he course
of the arbitration, or transcripts or notes of the evidence in the arbitration or
the award, and not to disclose in any other way what evidence has been given
by any witness in the arbitration. The obligation is not limited to commercially
c;)nﬁclential information in the traditional senscs.

. this is.ifareality a substantive rule of arbitration law reached through the device
of an jsinlied term.”

This{dsision from the English courts has been followed in other jurisdictions as well,
infulding Singapore.

Mong Kong has taken the third approach and included express provisions .on
confidentiality in the Arbitration Ordinance. Under s.18 of the Arbitration
Ordinance, “Unless otherwise agreed by the parties, no party may publish, disclose
or communicate any information relating to: (a) the arbitral proceedings under the
arbitration agreement; or (b) an award made in those proceedings.” This is balanced
with s.18(2) which recognises that disclosure may be necessary in some circumstances.
Section 18(2) lists certain exceptions where publication, disclosure or communication
of information is permissible such as where a party is obliged by law or in order to
protect a legal right in court proceedings.” It is unclear whether s.18(2) was de;.igned
to provide an exhaustive list of exceptions.™ Section 18 of the Arbitration Ordmanc.e
was modelled on s.14 of the New Zealand Arbitration Act 1996 which was amended in
2007 due to inadequacies in the old provision.™ Interestingly however, the Arbitration
Ordinance retains the old New Zealand provision, rather than the more detailed
2007 amendments.™ Few other jurisdictions have also statutorily imposed a duty of
confidentiality.”

M (1995) 183 CLR 10, 26 (High Court of Australia), reprinted in Anthony Mason, Brennan et al., “High Court of

Australia Esso Australia Resources Ltd. and Ors, Appellants and the Honourable Sidney James Plowman (The

Minister For Energy And Minerals) And Ors, Respondents™ (1995) 11{3) Arbitration Iniernatiomal 235.

Such as in the United States and Sweden.

[2008] Bus LR 1361, [105].

Arbitration Ordinance (Cap. 609) s.18(2) (a)Hc).

% See John Choong and Romesh Weeramantry, The Hong Kong Arbitration Ordinance: Commentary ard
Amnotarions, 2nd edn (Sweet & Maxwell Asia, 20135) 3-5.

* Ihid.

* Ibid., 92

T Australia {gs of 2010), Scotland and Spain are a few examples. See John Choong and Romesh Weeramantry. The
Hong Kong Arbitration Ordinance: Commentary and Annotations, 2nd edn (Sweet & Maxwell Asia, 2015) 3-5.
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CONFLICT OF LAWS ISSUES IN ARBITRATION

The non-Hong Kong nature of an arbitration conducted in Hong Kong may be by
reason of:

(1) the origin of one or more of the parties;
(2) the place where their contract was made;
(3) the place(s) where their contract was performed:;

{(4) location of the relevant property or assets, outside Hong Kong, including
China among others, as discussed further in this chapter.

As discussed further below the law applicable to the arbitration agreement or the legal
place or “seat” of the arbitration may be different from the law governing the contract
setting out the rights and obligations of the Parties.

(¢) Sources of Hong Kong’s conflict of laws principles

(i) Legal status of Hong Kong

Following the return of Hong Kong's sovereignty by the United Kingdom to the
Peoples” Republic of China (“China™ or the “Mainland”) on | July 1997, the Hong
Kong Special Administrative Region (Hong Kong) was established by China’s National
People’s Congress (NPC) pursuant to art. 31 of the Chinese Constitution. The NPC did
so by promulgating the Basic Law® on 4 April 1990 which mirrored the terms of the
Joint Declaration agreed upon by the Chinese and UK Governments on 19 December
1984 that came into force on 30 June 1985.° The Basic Law was incorporated into
Hong Kong’s law by the 1997 Hong Keng Reunification Ordinance (Cap.1 10).

The Preamble to the Basic Law refers to the principle of “one country two systemgsl s
applying to Hong Kong. Thus art.2 of the Basic Law authorises Hong Kong "to exeigise a
high degree of autonomy and enjoy exccutive, legislative and independent judicialpower,
including that of final adjudication, in accordance with the provisions of th Basit Law.”

As discussed further below, Hong Kong’s autonomy is subject to a few reservations,
chiefly with respect to “acts of state” such as foreign affairs and defence, as the Hong
Kong Court of Final Appeal has explained in its 8 June 2011 Judgment in Democratic
Republic of Congo v FG Hemisphere LLC (DRC v FG Hemisphere).”

Hong Kong has a separate legal system from China. For the purposes of arbitration,
China and Hong Kong treat each other as separate jurisdictions.

The Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China. adopted at
the Third Session of the Seventh National People’s Congress on 4 Apr 1990, promulgated by Order No. 26 of the
President of the People’s Republic of China on 4 Apr 1990 and effective as of 1 July 1990: see: Order of the State
Council of the People’s Republic of China No. 221, the Promulgation of National Laws 1997 (LN3T8/1997),
Promulgation of National Laws 1997 (No. 2) 117 (LN386/1997) and Promulgation of National Law 1998
(LN393. 19980, For a detailed discussion of the Basic Law see PY Lo, The Hong Kong Basic Law (Lexis-Nexis,
Butterworths. 2011).

Democratic Republic of the Cango v FG Hemisphere Associates LLC (2011) 14 HK.CFAR 95, [307] - [331] of
the Majority Decision.

Ihid., [346] - [355] of the Majority Decision.

INTRODUCTION TO CONFLICT OF LAWS ISSUES

(ii) Sources of Hong Kong’s conflict of laws rules

The sources of Hong Kong's conflict of laws principles are:

(1) the Basic Law;®

(2) Hong Kong’s statutory law (each known as an Ordinance) incluc?ing the
Hong Kong Reunification Ordinance (Cap.110).” the Interpretation an_d
General Clauses Ordinance (Cap.1), the Arbitration Ordinance (Cap.609),
(the “Ordinance” and /or A rhitration Ordinance™); and

(3) principles of common law constituting Hong Kong's law as of_ 30 June
1997. as modified the return of Hong Kong’s sovereignty to China," and
incorporating international law by reason of Hong Kong’s accession'' 10
various treaties and international conventions,” including the New York
Convention”* and rules of customary intern ational law."

Hong Kong'asonflict of laws principles, although based on the English common law,

are not idenical to it; for example, the European Union law with regard to conflict of
laws i§ ot part of Hong Kong law."”

{Purie 19 of the Basic Law provides that Hong Kong shall be “vested with independent
tudicial power, including that of final adjudication.”

Generally the Hong Kong Court of Final Appeal (the “CFA”) will be the final
adjudicator of Hong Kong legal issues submitted to the Hong Kong Cuurts."‘_The‘
CFA’s jurisdiction is set out in art.19 of the Basic Law: see Democratic !fepszfic of
Congo v FG Hemisphere LLC as to the scope of its jurisdiction mereupc‘ier. ' By reason
of Hong Kong’s special administrative region status as a part of China, the CFA has

*  See in particular arts.8 (preservation of common law pre 1 July 1997), 13 ICE_ntmlrl’euplc‘s Gm-'ernmer.lt [‘_Z'P.G]-
responsible for foreign affairs), 18 (specifying which pre-Handover laws continue 1n effect) and 19 (jurisdiction
of the Hong Kong Courts) of the Basic Law. . .

" Section 7, Hong Kong Reunification Ordinance {Cap.110). The Hong Kong Ruumﬁcnlluq Drd:namrr: {Cap. 110}
provides by 5.5 for the addition of s2A(1} to the Interpretation and General Clauses DrﬂTnnnne. This snu:s.ihat
all laws previously in force and adopted as laws of the HKSAR: “shall be construed Imth such deI-l?!E-ﬂl‘lﬂ‘[‘l&.
adaptations, limitations and exceptions as may he necessary s0 as not 1o contravene the Basis Laws and to bring them
into conformity with the status of Hong Kong as a Special Administrative Region of the People’s Republic of China™

®  Article 8 of the Basic Law provides that: “The laws previously in force in Hong Kong, that is, the common Law, rules

of equity, ordimances, subordinate legislation and customary law shall be ma'miaims!. cucqﬂt ﬁ:rany that ef’"“f“'“cs
this Law, and subject to any amendment by the Legislature of the Hong Kong Special Administrative Region.

Via China’s notifications to the relevant bodies. 7 i

2 Hong Kong international treaties and conventions such as the New York Convention do not have the force of law

automatically once ratified, Each must be implemented in Hong Kong law by statute or statutory instrumenis: AG

for Canada v AG for British Columbia [1937] AC 362 (PC).

The New York Convention is also concerned with arbitration agreements. See art.1l. _

|t has vel to be decided whether incorporation of customary rules is limited to rles of customary international

law which bind the Chinese State: Democratic Republic of Cango v FG Hemisphere Associates LLC(2011) 14

HKCFAR 95 [410] of the majority decision. e

See particularly the Brussels Comvention of 1968 and the Lugano Convention of 1988 on jurisdiction and the

Rome Convention of 1980 on choice of law.

This however, is subject 1o the powers reserved to the Chinese Mational Government—see for example the

reservation of powers as to Foreign Affairs 1o itin art.13. o ,

¥ Pursuant to art.19 of the CFA cannot determine matters which the CPG has jurisdiction over, primarily foreign
affairs and defence, as discussed earlier. Otherwise it can finally adjudicate Hong Kong matters.
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4. INSTITUTIONAL RULES

Institutional rules vary not only between institutions but over time, and it is a sensible,
albeit time-consuming, step for the rules to be reviewed on each occasion they are to
be incorporated. In practice, the assumption often is made that the rules, having been
drafted by a committee of “experts™, will be good enough and should suffice. Changes
to the rules are often, but not inevitably. for the better; a further issue is as to whether
to enshrine the rules as at the date of contract or to express an intention to “catch”
interim changes as have been made from time to time. In a practical administrative
sense, the latter is generally the more preferable.

There are common features to the various major institutional rules. They all set out
methods for the appointment of arbitrators, the setting out of each party’s case in
written form, how relevant evidence is to be identified, the duty to provide a fair
hearing to each party, the use of experts and so on.

There are variations however. It is beyond the scope of this chapter to set out a detailed
comparison of each of the sets of rules.” The general message conveyed is that although
it is possible simply to incorporate the rules by specific reference in the arbitration
agreement, it is better to consider them prior to such incorporation, and where it is
thought desirable, to set out any preferred changes in the arbitration agreement itself.
Those changes should be expressed to have precedence over any conflicting provisions
in the rules themselves, the better to avoid any later difficulties in understanding what
procedures are to apply. Some institutions (and arbitrators appointed under those rules)
historically have been reluctant to depart from the scheme of the institutional rules to
give effect to different provisions as agreed to by the parties. Problems potentially
arise in those circumstances, particularly in settling the arbitrator’s jurisdiction and, as
a result, possible arguments against the enforcement of the resulting award. Howevers
arbitration is quintessentially a contractual process and should be operated, Withiii
the bounds of the relevant clauses as specified in the arbitration agreement: Yhus it
follows that clarity in the drafting (including the order of precedence) assists greatly
in application of this principle.

When we refer to institutional administered arbitrations, we are generally referring
to arbitrations under the rules of the ICC, LCIA and the American Arbitration
Association (AAA). It is also possible to have an administered arbitration under the
rules of the Singapore International Arbitration Centre (SIAC), the Kuala Lumpur
Regional Centre for Arbitration (KLRCA) or CIETAC but these almost certainly will
take place in Singapore, Malaysia and China respectively.

The fact remains, however, that many arbitrations have been heard in Hong Kong
as the stipulated venue of the arbitration under the rules of the 1CC or the LCIA or
the AAA, although it should be noted that the HKIAC, whilst offering administered
arbitrations, rarely gets involved in this sort of administered arbitration in the sense

"

This exercise has been done in Smit, H. and Pechota, V., Smitis Guides to Infernational Arbitration Series, Usir 3
Comparisan of International Arbitration Rules.

/.

INSTITUTIONAL RULES

that it does not fix arbitrators’ remuneration, nor does it scrutinise awards in draft,
which of course is the practice of the ICC.

Since the 1CC is the most popular form of “administered arbitration” currently used
in Hong Kong, we intend to concentrate on that system when discussing the pros and
cons of this form of arbitration.

The argument for ICC arbitration basically amounts to issues of c.usl ?nd quality
control. The cost of ICC arbitration is governed by the amoun?t in dispute. The
administrative fee of the ICC is based upon a sliding scale depcljdmg upon the \ralqe
of the claim (and the counterclaim if any) up to a maximum of_L:SSI 13.2‘1.5._T.llere |:-::
also a sliding scale for the fees and expenses of the tribun.al_ This shoﬁ.\fs a “minimum
and “maximum® remuneration that an arbitrator will receive, once again dependent on
the amount at stake. It should be noted that Appendix 3 art.2 of the ICC Rules _en:_ables
the court, in exceptional circumstances, to fix a sum higher or lower than the limits as
defined by the ICC scale.

it should alsh be emphasised that the ICC scales have no relevance whatever to the
amount giMebal or other fees which the parties’ respective la\xf')rerﬁ am} other expert
advisess Jifay incur. As this is the major item of cost in any arhm:auon, !f follows Fhai
th¢ T&X system controls on the fees and expenses of the tribunal in p-ract_lce.have little
offect upon the overall costs of the arbitration. Little can be done by II'IS'EI[u[lD!:!EI' rules
in themselves to limit overall cost, save that limits on cost recovery can be 1[11]305(.;(1
(see, for example, CIETAC, art.59). It is also possible for the parties to agree in
the arbitration agreement that no costs will be recovered wl.wtever the nu_lcnﬁ-le of
the dispute, although this is not an intention readily to _be :mPuted. Secgion J'F of
the Hong Kong Arbitration Ordinance empowers an arbgtral. m}}ufaai to direct <tha1
the recoverable costs of the arbitral proceedings before it are limited to a specified

amount”.

It might seem illogical and unfair (perhaps both to the arbitrators a!ui the |.:part.ie's} to
base an arbitrator’s remuneration solely upon the amount at stake in any ln_dmdual
case. since it is trite that a dispute involving a modest sum potentially may raise _mlost
difficult points of law and fact, and conversely a case involving several hundred million
dollars may, in substance, be relatively simple.

The general consensus in Asia is that the ICC costs-system is not rea!l:.f applropriate for
“fact heavy” cases which may require substantial time to resolve; in particular Ip:ge
construction cases are regarded as particularly unsuitable to this procedure, §spec1a1I}'
where the sum involved bears no relationship to the factual/legal complexity of the
particular case.

On the other hand. a fixed fee or a fee set within a range does much to encourage
efficiency on the part of the tribunal, although there are circumstances where such a
fee can or may lead to undesirable results.

In particular, where the arbitration is complex and the volume of dncumcntaum: is
substantial. time-constraints—often referred to as “the chess-clock approach™—
imposed by a tribunal may be seen by the parties to be inappropriate or pFrhaps even
unfair. The tribunal understandably will wish to limit the parties’ submissions and the
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THE ARBITRATION AGREEMENT

The authors have come across cases where the parties do not make a choice of
language. This then often gives rise to enormous difficulties. In fact, failure to choose
the language of the arbitration can in some jurisdictions completely “freeze” the whole
arbitration. When each party has appointed an arbitrator, and these arbitrators are
only fluent in their own language, and where the parties themselves speak different
languages, which and whose language is to prevail? It must not be forgotten that the
facility in language may well be a factor in the choice of the third arbitrator, and again
this could lead to an impasse. Our overwhelming advice is to make a specific choice in
the arbitration clause and not to put it off on the basis that the problem may never arise.
It often does, and frequently comes back to haunt the contract drafter.

Particularly for “fact heavy” cases involving many documents, the issue of
translation of materials also is a focus of procedural dispute, and can have many cost
consequences. Having to translate, for example, all Chinese documents into English
may take a long time, and in very many cases much of that which has been translated
will be of peripheral relevance only. It is possible to include simple provisions in the
arbitration agreement providing that those seeking to rely on documents at any hearing
shall provide translations of them, at their interim cost. This cost usually would form
part of the costs covered in the arbitrators award, and such costs generally would be
recoverable by the winning party.

21. RiGHTS OF APPEAL—OPTING OUT/CONTRACTING IN

One of the approaches adopted by the arbitration legislation and the courts, but not
always appreciated by contract drafters, is that selection of arbitration as the method
of dispute resolution means that the parties accept that the decision of the arbitrator(
will be final. This is a significant and major difference from the court system. It bifals
with it the benefit of a limited process which, when concluded, will allow thé, parties
to apply their energies to the productive pursuit of their ordinary business. JTowever, it
also means that the ability to challenge decisions which are suspected 0 b wrong”
or otherwise in significant error is severely curtailed.

The well-informed contract drafter can include provisions which either further limit
the possibility of any appeal, or others which significantly increase it. The rights of
recourse against the award in Hong Kong is sanctioned by s.81 of the Ordinance,
incorporating art.34 of the UNCITRAL Model Law, the full text of which is set out
in .81, which provides that any exclusion agreement shall be of no effect in relation
to an award made on, or a question of law arising in the course of a reference under
an arbitration agreement unless the exclusion agreement is entered into after the
commencement of the arbitration in question.

In bygone times there was some interest is the possibility of inclusion of express
contractual rights of appeal, particularly if parties may appreciate the other benefits of
arbitration (privacy, procedural flexibility, choice of appropriate tribunal and so forth)
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See Model Arbitration Clauses at Sample Document 10,1, [10.210).

INTERIM RELIEF

put nevertheless required the ability to have some rig_hi of further chal%enge. Unc‘ler
5.81 of the legislation, however, via express incprporatlon of ar.l.34- the mrc_untnsu.]n:.es
in which an arbitral award may “only” be set aside by the t:(_)urt 18 cF-tfered within in the
four circumstances adumbrated within art.34(2), namely incapacity of a party to the
arbitral agreement or invalidity under the proper law of thc_ agreement or Pnder the law
of the state seized with the application, lack of proper notice ot_‘ the a;_Jpomtmenl of_ an
arbitrator or of the arbitral proceedings, that the award dcalf‘. \.wlth a dlls!:!ute not falling
within the terms of the submission to arbitration, or containing decisions on m:f..ttlers
peyond the scope of the submission to arbitration, and finally t!mi the composition
of the arbitral tribunal or the procedure was not in a_ccordant:f: .mth the agreement D.i.ﬂ
the parties, unless such agreement was in conflict \-ffzth a provision of the Mode‘l Lf‘“"
alternatively that on any such application to set aside the_ CDI:ll'i finds that the subject
matter of the dispute is not capable of settlement by arbltrat_mn lllndEI.' the Ia}v of ?hel
state seized with the application or that the award is in conflict with the public Pnhc}a
of that state: in this context, see the 10 propositions adumbra}led by e: fo@er Jl{dgi
of the Hong(Rerg Commercial Court purporting to summarise the “public policy
doctrine abicurrently applies in Hong Kong.*

22. EXCLUDING THE COURTS SUPERVISORY JURISDICTION

The court in Hong Kong will retain the powers it has whatever the f]l:bitralion agreement
might purport to say. It is not possible to attempt to agree Pos;iwely to f:xcludr: the
court’s role of supervision and assistance to arbitrations, and it seems that any attempt
so to do will be struck down as void and unenforceable.

23, INnTERIM RELIEF

It is sometimes the case that particular contracts may be very sensitive to b{-each. For
instance, breach of an agreement for the use of intellectual property may rcqum:_speed}r
injunctive relief. The time taken to appoint an arbitrator can be too long to satisfy the
commercial needs of the dissatisfied party, although for other reasons, perhaps ease of
enforcement of damages, arbitration may be desirable to resolve disputes.

In Hong Kong, arbitrators have powers to grant interim relief, an aspect which
specifically is dealt with in the Ordinance at 5.37 ef seq., wherein art.17B—17G of the
UNCITRAL Model Law are incorporated: it is worth emphasising that under .5'38'
incorporating art.17C of the Model Law, it is specifically provided that a prelimmary
order shall be binding on the parties, but that it does nof constitute an award, and “'shall
not be subject to enforcement by a court”.

As to the powers of the Hong Kong court, 545 of the Ordinance provides lha! on
the application of any party, “the Court may, in relation to any arbitral proceedings

% William Stone QC, “Public Policy in the Enforcement of New York Comvention Awards: A Hong Kong
Perspective™ (July 201 1) Axian Dispute Review.
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ARBITRATORS

In AT&T Corp v Saudi Cable, the English Court of Appeal rejected an application
to Temove a highly respected arbitrator because he was a non-executive director of 3
main competitor to one of the parties.” The Court analysed all relevant circumstances
and_ concluded that the non-executive directorship was simply an incidental part of the
arbitrator’s varied professional life, and therefore could not properly be said to have
exerted any influence on him when acting in his capacity as arbitrator.™ In Taylor ¢
Lawrence, the English Court of Appeal found it “unthinkable™ from an informed
observer’s point of view that a judge would be influenced to favour a party merely
!:necause that party happened to be represented by lawyers who were acting for the
judge in a personal matter in connection with a will.”™

More recently in Hong Kong, the Court of First Instance dismissed a challenge against
an arbitrator on the basis of his social and professional relationship with one of the
defendants” lawyers, and in particular the fact that the arbitrator and the lawyer both
sat on the HKIAC Council and spoke at several conferences together. Applying the
“reasonable apprehension of bias"” test, the Court concluded that the circumstances
did not give rise to a real possibility of bias. In support of the conclusion, the Court
reasoped that ordinary contacts between two highly regarded practitioners did not
constitute a disqualifying relationship, given that the international arbitration circle in
Hong Kong was small.*

More direct links between an arbitrator and a party will give rise to removal. An
arbitrator’s appointment was terminated on the basis that he had been a close friend
oi_" the authorised representative and expert witness for the respondents for 25 years.*
Similarly a judge was removed because of his close personal relationship over a period
of 30 years with a witness.* An arbitrator was removed where a firm in which he was
a salaried partner carried out a large amount of separate legal work for an associated
company of one of the parties.* Note however that a similar argument was rejected
the English Court of Appeal in Locabail (UK) Ltd v Bayfield Properties Ltd, w
Court found that the link between the large firm of solicitors in which the j
a senior partner and one of the parties was too remote to allow disqualifi @ on the
basis of either a direct financial interest or apparent bias.™ {S’

A challenge to a sole arbitrator in a trade arbitration, because the arbitrator had
previously been in dispute with one of the parties, also failed. The English High Court

The competitor had also been a disappointed bidder for the contract subject to arbitration in the case.

Note also the similar decision of the Privy Council in relation to the Hong Kong Panel on Takeovers and Mergers,
Panel on Takeovers and Mergers v William Cheng Kai Man [1995] 2 HKLR_S(JEA The Privy Council dismissed
an application relating to a member of the Panel on the basis that the member was a director and substantial
shareholder in another company which would benefit if a company which the Panel was investigating was ordered
by Lhc Pa_ncl 1o take a particular step. The interest of the Panel member was found to be too EV:lTICIIi.’H:I:Id contingent
to give rise to the necessary apprehension of bias.

T [2002] 3 WLR 640, para.73.

Jung Science Information Technology Co Lid v ZTE Corp [2008] 4 HKLRD 776.

Chan Man ¥iu v Kiu Nam [nvestment Corp Lid (unrep., HOCT 110/2000, [2000] HKEC 1355).

Sir Alexander Morrison v AWG Growp Led [2006] 1 WLR 1163, para.22.

Save & Prosper Pensions Lid v Homebase Lid [2001] L&TR 11,

See Locabail, [20007 2 WLR 870, Locabail (UK) Lud v Waldorf Investment Corp [2000]7 HRLR 623,

REAL POSSIBILITY OF BIAS

held that this was no more than “an ordinary incident of commercial life” occurring in
the relatively small field of trade arbitration.™

(b) Previously expressed views of the arbitrator

In certain circumstances, previously expressed views of an arbitrator which suggest
a certain pre-disposition to a particular party or a particular issue can constitute
grounds for removal.* For example, where an arbitrator sits in related proceedings
involving the same or related issues and reaches a substantive determination in one
arbitration of issues which remain to be decided in another arbitration, the arbitrator
will be subject to challenge for bias or prejudice by reason of pre-determination.”” By
way of illustration, in Sphere Drake Insurance, a reinsurance expert was appointed
to give advice to several defendants at an early stage in fraud litigation before
the English Court. He was later nominated as an arbitrator in related arbitration
other party in the arbitration applied for him to be removed on
Tent bias. The Court granted the application, observing that the
arbitrato olvement in the fraud litigation was “with the very issues that are
centr S‘Ae case which he may have to decide [in the arbitration]” and that “he
m vitably have formed some view about the individuals concerned and their
ods of underwriting and the probity or otherwise of it"® amongst other facts
at may cause a fair-minded and informed observer to conclude that there is a real
possibility of apparent bias.

proceedings. T,
grounds of

Guidance can also be found in a number of decisions dealing with issue conflict in
the investment treaty arena. For example, in Telekom Malaysia Berhad v Republic of
Ghana, an arbitrator’s role as counsel in an unrelated matter advocating a position
which was adverse to one of the parties in the arbitration proceedings in which he was
sitting as arbitrator was said to give rise to justifiable doubts about his impartiality.*
In Eureko v Poland, a question was raised as to whether an individual could act as
arbitrator and render an award in one arbitration which may potentially aid his case
in another arbitration where he acted as a counsel. Although the question was not
addressed in the subsequent court proceedings, commentators have suggested that
a similar conclusion to the one in Telekom Malaysia Berhad v Republic of Ghana

®  pustal Trading Ltd v Gill & Duffas S4 [2000] 1 Lloyd's Rep 14.

% (me of the five applications in Locabail (UK) Lid v Bayfield Properties Lid [2000] 2 WLR 870 & Timminy v
Gormiey [2000] QB 451 against a judge was successful on this basis. The judge had written four strongly worded
articles which suggested a pre-disposition to the interest group represented by one of the parties. The decision
articulated a general position that an objection on the basis of a real danger of bias could not be soundly based
on a judge’s “previous judicial decisions: or extra-curricular utterances { whether in textbooks, lectures, speeches,
articles, interviews. reports or responses to consultation papers” (see para.25).

7 See Craig, Park and Paulsson, [nrernational Chamber af Commerce Arbitration (2000, 3rd edn) 233, citing Serec
Batiment v SICCA, 1987 Rev. Arh., 63 note Pierre Bellet. See also Sam Luttrell, Bias Challernges in fmternationa!
Commercial Arbifration: The Need for a “Real Danger " Test (Kluwer Law International, 2009) 1-28, “outcome
preferences based on legal opinion are actionable when a decision maker gives the appearance that he or she has
judged the facts or merits prior to the scheduled hearing. This substaniive bias may be the result of an arbitrator’s
prior determination of a matter that is factually or legally similar to the case now before him or her.”

" Sphere Drake Insurance v American Reliable Insurance Company [2004] EWHC 796 (Comm), [27] and [32].

¥ Case No. HA/RK 2004, 667 & HA/RK 2004, 788.
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COMMENCEMENT OF ARBITRATION

The courts are generally reluctant to allow parties to avoid an apparent obligation to
arbitrate pursuant to an arbitration agreement. More often than not, they are likely tg
enforce arbitration agreements and to dismiss litigation brought in breach of them,
Despite this, law reports and court schedules show that courts are frequently required
to resolve disputes between parties who disagree as to whether claims should be
arbitrated or litigated, and who are secking to stop proceedings brought in one or
another forum. In many cases, such disputes arise because parties wish to commence
litigation (or arbitration) proceedings, for tactical reasons. For example, in some cases

a foreign party may wish to commence court proceedings in its home jurisdictim;
to put the other party at a disadvantage. In other cases, a party may argue that the
dispute in question is outside the scope of the arbitration agreement, in order to delay
or derail the arbitration. Regardless of the underlying reasons, it is clear that many
parties regard the choice between arbitration and litigation as having real significance,
and that they are prepared to disregard or to try to avoid previous agreements in order
to pursue the different means of dispute resolution that they now favour.

3. Tme Livirs

The law and rules on limitation of actions (prescription) apply equally to arbitrations
as they do to litigation.” Just as an intending plaintiff must issue court proceedings
within the appropriate period laid down by the Limitation Ordinance (Cap.347). the
intending claimant in an arbitration must also commence the arbitration within those
same periods. Claimants who fail to do so may find that the claim has become time
barred.’

The Limitation Ordinance merely prescribes the maximum periods within which &
claimant must begin proceedings. It is open to the parties to agree to more restrigtive
time limits in their arbitration agreement or associated commercial tontract.
Depending on the agreement between the parties, the effect of non-compiiapce with
contractual time limits may be to remove the right to commence an arbitzation after the
contractual time limits have expired. leaving unaffected the claimants ¥ight to begin
litigation within the longer time limits prescribed by law. Alternatively, the effect of
the parties’ agreement may be to extinguish the right to claim altogether upon expiry
of the contractual time limits.

(a) The Limitation Ordinance

The Limitation Ordinance contains a variety of time limits applicable to different
kinds of claims. The time limits most commonly encountered in relation to arbitrations
are as follows:

Arbitration Ordinance (Cap.609) 5.14(1), see Appendix Al

In these circumstances, the arbitration agreement is regarded as still capable of being performed, but any claim
brought under it may be dismissed by reason of the time bar if this is relied on as a defence: Tommy CP Sze & Cov
Li & Fung (Trading} Ltd [2003] 1 HKC 418, 432,

3

TIME LIMITS

(1) Actions based on contract must generally be brought within six years from
the date on which the cause of action accrued.’ The law on accrual of causes
of action is complex but provides in essence that an action for breach of
contract accrues on the date when the breach occurs, not on any later date
when the resulting damage is suffered or discovered;

(2) Actions based in tort® must also be brought within six years from the date on
which the cause of action accrued.® However, this time limit can be extended
in the case of actions for damages for negligence, to facilitate cases where
the damage has not been discovered until long after the negligent act that
caused the damage. In such cases the claim must be brought within three
years from the date of knowledge of the relevant facts giving rise to the
claim, subject to an overriding time limit of 15 years from the accrual of the
cause of action;’

(3) In general, a limitation period of six years applies for breaches of fiduciary
duty~in“connection with trust property. This would cover, for example,
sifihtions where a company director commits a breach of trust in relation
to/company trust property. However, where it is shown that the breach of
trust is fraudulent. then no limitation period will apply in relation to such
breaches.®

Any failure to comply with these time limits may be fatal to the claimant’s claims.
The Limitation Ordinance is clear that actions “shall not be brought™ after the expiry
of the applicable period.” If a claimant commences proceedings after the expiry of
the applicable limitation period. the respondent will be able to raise limitation as a
complete defence to the claim."

(b) Date of commencement of an arbitration

Clearly, therefore, it may be vitally important to identify the exact date on which an
arbitration begins (when the claim *‘is brought”, in the words of the Limitation Ordinance).

Hong Kong law provides that unless otherwise agreed by the parties, arbitral
proceedings commence on the date on which a request for a dispute to be referred
to arbitration is received by the respondent.'’ As for the receipt of the request, the
Arbitration Ordinance provides that unless otherwise agreed by the parties:

Limitation Ordinance, s.4(1). Exceptionally, the limitation period for actions based on contract may be 12 years.
In particular, this is the case for contracts executed under seal: 5.4(3).

It should, however. be noted that absent a contractual agreement to arbitrate, claims brought in tort are unlikely
10 be arbitrated, unless parties agree to a post-dispute arbitration agreement.

Limitation Ordinance, s.4(1).

" Ibid., s5.31-32.

See Halsbury s Laws of Hong Kong (LexisNexis), vol. 26(2), 2009 Reissue, para.400.432; Peconic Indusirial
Development Ltd v Lau Kwok Fai [2009] 2 HKLRD 537, CFA; .20, Limitation Ordinance (Cap.347).

Y Ibid., s.4(1).

It should be added that the onus is on the respondent to raise any available limitation defence. Courts and
arbitrators are not required to consider limitation issues of their own motion, and in practice they rarcly do so.
Arbitration Ordinance (Cap.609) 5.49(1), giving effect to ar.21 of the UNCITRAL Model Law.
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reasonable suspicion that there are further documents. ! ccordingly, ant applicaﬁon for
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precisely identify the documents sought.

discovery may be dispensed with, specific discovery only may be ordered of pundles of critical
reed by the parties.

P and [ Agsociation ¥ Gatoil Inie Lorenzo Halcoussil [1988] 1 Lloyds
Jong Kong M Wong Din Shin v Kang (2002} 2 HEKLRD G4 (CF. C.L.

Wah Holdings Lid v Grande Holdings

For example,
documents My be ag
Sunderland Sreamship
Rep 180, 184, which was applied in I
as d'::'-'ungui&hv;d in Joint & Several Li
the specific facts in that case.

oreial Arbitraiion (2nd edn). ﬂ.’.um:r\mrlhs.

rnational Inc (The

Sunderfand case W quicators of Kong
Lid [2007) 1 HKLRD 116 (CFA) due t@
4 gir Michael Mustill and Boyd 8.C-. Comime
i Jones v The Monte Video Gas Cal 1879-80) LRS QBD 556 and hatt!

& Maxwell, 19923, 125.

1989), 32 5
hews, P and Malek, HM., Discovery (Sweel

16.028

its discovery 16.029

u
-
y




680

20.087

20.088

CHALLENGE OF ARBITRAL AWARDS

or fO@ed under the law of a place, or the central management or control of whig
exercised, outside Hong Kong, which normally would have been sufficient .--E i
order security in court actions (albeit, of course, on applications for security ' ,
actlp?s, all circumstances of the case are taken into account). Section 7(4) re ’
pliiSItl{:ll under 5.56(2) concerning security for costs of the arbitration. This is consig o
with the rationale that arbitrations tend to be international in nature, and pa_rhgs :
choose arbitration in Hong Kong even though one or more of them are located u
Hong Kong. Therefore, the Court may only order security for costs if it also has m
grounds apart from the fact that the applicant is located outside Hong Kong. A

The Arbitration Ordinance does not provide a list of factors which the Court shoulg
consider when deciding whether or not to grant security. An important fagmrum
?r.-hether the applicant will be able to pay the costs of the application if the app]icﬁﬁi
is unsuccessful.'*® In the English case of X v ¥, ¥ v X" security for costs was urdér&!
on .ihe basis that there was a real risk that the assets of X (the major asset being
an _ﬂ]qu'd shareholding in a subsidiary company) were not readily available for the
satisfaction of any order for costs. Further, several awards had been made against X,
wh?ch remained unpaid, and in such circumstances, it was expected that X Wou)]?],
rcmsf any attempt at enforcement and enforcement of any costs order would mvo[ve
considerable delay and expense on the part of Y. As for the relevance of the point that
X, bjf challenging jurisdiction'®, was seeking to have a second bite of the cherry by re-
arguing the question of jurisdiction, which it had already lost as per an earlier aﬁrari.
this would only have tipped the scale if the court was uncertain on the question as to
whether X had sufficient assets available for execution. 7

In Peterson Farms v C & M Farming Ltd,'" the court was of the view that generally
_the party against whom a challenge is made should first demonstrate that the challenge
is flimsy or lacks substance as a threshold requirement for the court to then consid )
wheti?er in all the circumstances of the case, it would be appropriate to feg n..-\
security (or monies payable under the award to be paid into court) from the T vm
On the facts of the case, based on what evidence there was before t]ns
threshold requirement was held not to have been met. Further, on the fagt3\f the case,
enforfzemem proceedings were on foot in the United States, and the need to order
security was seen to be diminished. J-

e Gm‘fcn Su:udHarMe Ltd v Hsin Chong Construction Co Lid [2005] 1 HKLRD 598. See also Guo Shun Kai
v I-!'m:g Shing C'{femiraf Co Lid [2013] 3 HKLRD 484, which considered whether security ought to bergiiﬂl
by Wing _Shmg in the context of adjournment of an application to set aside leave to enforce an award of the
South lE_'h_ma Sub-Commission of CTETAC for payment of over RMB 40 million by Wing Shing o Guo pending
l!:n.: decision of the She‘nzhgn Intermediate People’s Court (the “Shenzhen court”™) on an application for setting
zh_de 'LEI.E. award. Security in the amount of HKS20 million was ultimately ordered for the following reasons:
» ing Shing had pmducled no .dn-cumcms as 1o the grounds or merits of the application for setting aside before.
h;shcnz_herf court; Wing Shing had changed its registered office to that of a service company; Wing Shing.

sold its mdustna.] prop-my Wing Shing’s financial performance was deteriorating and its Furmu’pﬁ'ﬂi
company sold its shareholding in Wing Shing shortly afier the award was made, and Wing Shing’s total assets
were approximately HKS$45.04 millien with unaudited net liabilities of imately HK$143.5 million

1 [2013] EWHC 1104 (Comm), ey ot

U_l:]dermmls:c:ian 67 of the English Arbitration Act 1996, which provides that an award may be challenged as 10 the

tri s substantive jurisdiction and the court may affirm i . |

, vary or set aside the award.
Wi [2004] | Lloyd's Rep 614,

SERIOUS IRREGULARITY

(v) Payment into court

Section 7(6) provides that the Court may order an award debtor to pay monies payable
under the award into court, or otherwise provide security for the same, pending
determination of the serious irregularity challenge (or appeal on a question of law).
The Court may also direct that such challenge or appeal be dismissed if the money or
security is not paid or provided.

The X v ¥, ¥ v X'® case also considered the question of payment into court. The
court considered whether Xs challenge prejudiced Y's ability to enforce the relevant
award including whether there was risk of dissipation of assets. The application for
payment in failed because a freezing order was already in place in Australia where Y's
enforcement atiempts were concentrated and X had substantial, albeit illiguid, assets.

{b) Grounds for challenge

The grounds for@?ﬁnging an award for serious irregularity are contained in s.4(2).
From the wi Serious irregularity means an irregularity of one or more of the
i " it appears that the list of serious irregularities on which an award
enged is exhaustive. The same wording is used in the English equivalent,
¢ 1996 English Arbitration Act. The list contained in 5.68(2) is taken to be
stive,'®® and it is likely that s.4(2) will be read in the same way in Hong Kong.

Q:eriuus irregularity which relates essentially to procedural unfairness should be

distinguished from errors or mistakes of law or fact.'® Challenges for serious
irregularity should not be challenges on the merits or substantive rulings. The
distinction should be maintained. Challenges for serious irregularity should not be
used as a means to circumvent the restrictions on the Court’s power to intervene in
arbitral proceedings in appeals on questions of law pursuant to 5.5 of Sch.2.'®

(i) Substantial infustice
To challenge an award successfully, apart from establishing one or more of the
grounds of serious irregularity, an applicant must show that substantial injustice has
been (or will be) caused to it. S.68 of the 1996 English Arbitration Act was intended
to be a longstop and only available in extreme cases where the arbitral tribunal has
gone so wrong in its conduct of the proceedings that justice calls out for such wrong

2 (2013] EWHC 1104 (Comm).

) Sea Harris, Planierose and Tecks, The Arbirration Act 1996- A Commentary para (fn 108). Paragraph 68C states:
“The list of grounds is exhaustive and deliberately so, since the DAC [Departmental Adyisory Committee on
Asbitration Law (England & Wales)] thought that the courts should not be free to invent more, The court’s power
is essentially designed to be supportive of arbitration in the sense of maintaining its good reputation by being
available to rectify glaring and indefensible irregularities that would occasion injustice. The limitations on that
power restrain the court from interfering with the arbitral process on any lesser pocasion.”

% The focus of the enguiry is due process and not the correctness of the wibunal’s decision: Primeia Maritime
(Hellas) Limited v Jiangsu Eastern Heavy Industry Co Lid [2013] EWHC 3066 {Comm) at para 6 citing Abuja
Tnternational Hotels v Meridian SAS [2012] EWHC 87 (Comm) at paras 48 49,

16 See Petroships Pte Lid vf Singapore v Petec Trading and Investment Corpanation of Vietnam [2001] 2 Lioyd’s
Rep 348, which summarised the DAC Repert, in which the approach intended 10 be adopted by the courts
in applications under s.68 was set out and Weldon Plant Lid v The Commiission for the New Towns 1 All ER
(Comm) 204
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INTELLECTUAL PROPERTY AND DOMAIN NAME ARBITRATION

Prior UDRP decisions—When preparing a complaint, it is the author’s view thag
complainants ought to cite relevant past UDRP cases where possible. Although ﬂ;el
UDRP does not require panels to defer to prior decisions, what has become commg
practice amongst many panellists is the practice of referring to previously publisha:,
UDRP decisions as if they were binding precedents.

By the same token, however, complainants ought to be careful in their selection of
prior UDRP decisions. Those decisions may be premised on specific regional statutes
.Or case !aws that are inapplicable to the complainant’s case. Further, as the UDRP s,

in certain respects, loosely worded without much guidance on interpretation, there’
are more often than not degrees of discrepancies or inconsistencies between UDRP
decisions on similar issues. Hence, a cited UDRP decision may not necessarily be the
leading authority on an issue in dispute.

Although the precedent value of past UDRP decisions is questionable, it probably
cannot harm a complainant to set out in its complaint those principles and authorities
that it believes ought to be applied by a panel.

Choice of Law—On a related point, a complainant ought to state in the complaint
which law it believes should be applied by a panel in reaching its decision. It is
generally accepted that if both the complainant and respondent are residents of one
country and the domain name is registered in that country, it is appropriate for a panel
to refer to that country’s laws. However, a problem arises where the parties are from
different countries and each asserts competing rights to a domain name based on local
law. Here, complicated choice of law issues arise. The UDRP provides no guidance on
which country’s laws should apply and prevail.

Panels are thus free to decide which country’s laws should be applied to determine
whether the domain name registrant has a legitimate interest. Panellists are drawn from
a number of different legal, cultural and other backgrounds. In these circumstancss,
more often than not, the panellist exercises discretion to apply the law of his.or her
own country, rather than the laws of the countries where the complainant or respandent
reside, as they are influenced by the laws with which they feel most corxfortzble.

Exhibits—Complainants ought to attach all exhibits referenced in the complaint. It
is useful for a table of contents to be included when annexing the exhibits. Although
UDRP proceedings do not provide for discovery procedures that are typically found in
litigation, it will be prudent for a complainant who cites a fact and has documentary
evidence to support this fact to annex this evidence. For instance, if a complainant
receives a letter from a respondent offering to sell the domain name for a large sum
of money, a copy of that letter should be exhibited. A panel should not need to guess
the veracity of facts presented in the complaint. However, that is not to say that panels
should be burdened with excessive insignificant documents.

Transmission—When forwarding the complaint electronically to the respondent, it
is the provider’s responsibility to employ reasonably available means calculated to
achieve actual notice to the respondent. This responsibility could be discharged if
the complaint is sent by email, post or fax to the addresses recorded in the domain
name’s registration data, or such other email addresses as notified by the respondent
(para.2(a), Rules).

-

DOMAIN NAME DISPUTES

Fees—The complainant must pay to the provider an initial fixed fee, in accordance
with the provider's supplemental rules, within the time and in the amount required
fpara 19(a), Rules). All fee schedules are based on the number of domain names in
issue and the number of panellists involved. If a complainant takes issue in relation
to multiple domain names registered by a respondent or if it elects a three rather than
one-person panel, the costs will be higher.

A complainant must pay all applicable fees before the provider will forward a copy
of the complaint to the respondent. It is crucial that payment is made at the time of
submission of the complaint, as time does not run for the respondent to answer the
complaint until after the complaint is forwarded to it by the provider. Further, the
registrar of the domain name is not notified of the commencement of the action until
the provider has forwarded the complaint to the respondent, and unless the registrar
is appropriately notified, the domain name will not be put on hold and may be sold or
transferred during this time.

Mistakes—If a cefitpfiinant finds that it has made a mistake in the complaint, and
a response hag-ho) vet been filed, the complainant can either amend the complaint
and ask if the provider can replace the original complaint with the amended version,
or submitigiew complaint and withdraw the original version. The complainant will
probablisTose the fees paid in respect of the original filing. Alternatively, if a response
hab alzeady been filed, a complainant can either seek to file a reply which answers the
ré&sponse and corrects the mistake previously made, or withdraw the original complaint
and file a new claim.

Compliance review

After a complaint is filed, the provider will appoint a case administrator through whom
all communications must be made.

The next step is for the provider to review the complaint for compliance with formalities
under the UDRP, the Rules and the provider’s supplemental rules. If the complaint
is in compliance, the provider will forward the complaint to the respondent within
three days of receiving the application fees from the complainant (para 4(a). Rules).
When the complaint is forwarded by the provider to the respondent, the proceeding is
deemed to have commenced (para 4(c), Rules).

If the complaint is somehow deficient, the provider will notify the complainant and
the respondent of the deficiencies. The complainant will be given five days to make
corrections. If the complainant fails to remedy the defects within five days, the complaint
will be withdrawn, without prejudice to another complaint being filed in respect of the
domain name (para 4(b), Rules). Any fees paid by the complainant will not be refunded.

The response

A respondent wishing to file a response must do so within 20 days of the commencement
of the proceedings (para 5(a), Rules). If a respondent receives a complaint from
the complainant and not the provider, the proceedings are not yet deemed to have
commenced: however it will be prudent for the respondent to begin preparing the
response in the interests of gaining time.
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TAITWAN ARBITRATION

aside an arbitral award, the court shall under the same authority simultaneously revoke
any enforcement ruling which has been issued in respect to the arbitral award.”® Once
an arbitral award has been revoked by a final judgment of a court, a party may bring
the dispute to the court unless otherwise agreed by the parties.™

8. ENFORCEMENT OF THE ARBITRAL AWARD: ENFORCEMENT
RuLinG REQUIRED

Taiwan Arbitration Law provides that an arbitral award rendered by arbitrators has the
same force as a final judgment of a court. An arbitral award is enforceable only after
the court grants an enforcement ruling upon a party’s petition. Nevertheless, an arbitral
award may be enforced without the court’s enforcement ruling if the contending parties
so agree in writing and the arbitral award concerns any of the following subject-matters:*

(1) payment of a specified sum of money or certain amount of fungible things or
valuable securities;

(2) delivery of a specified movable property.
The court will deny an application for enforcement ruling if:*

(1) the arbitral award concerns a dispute not contemplated by the terms of the
arbitration agreement, or exceeds the scope of the arbitration agreement,
unless the offending portion of the award can be severed without affecting
the remainder of the award;

(2) the reasons for the arbitral award are not stated as required by law, unless the
arbitral tribunal subsequently corrected the omission: or

(3) the arbitral award directs a party to act in contravention of the law.

9. ENFORCEABILITY OF FOREIGN ARBITRAL AWARDS IN TAIWAN

(a) General principle

Parties may apply for enforcement of a foreign arbitral award only after first applying for
and securing a Taiwan court order recognising the award. Article 47 of the Arbitration
Law provides that a foreign arbitral award is an arbitral award rendered outside the
territory of Taiwan or pursuant to foreign laws within the territory of Taiwan. The
legislative interpretation of art.47 provides that the “foreign laws” refer to: (1) the

# Article 42 of the Arbitration Law.
#  Article 43 of the Arbitration Law.
¥ Adicle 37 of the Arbitration Law.
*  Anticle 38 of the Arbitration Law.

ENFORCEABILITY OF FOREIGN ARBITRAL AWARDS IN TATWAN

foreign arbitration laws and rules; (2) the rules of foreign arbitration organisations;
or (3) the arbitration rules of international organisations. As Taiwan is not a party to
the New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York, 10 Jutie 1958) (New York Convention), Taiwan courts do not
apply the New York Convention to the recognition and enforcement of foreign arbitral
awards, but apply only Taiwan Arbitration Law.

Article 49.1 of the Arbitration Law provides that the court shall dismiss an application
for recognition of a foreign arbitral award when (1) the recognition or enforcement
of the arbitral award is contrary to the public order or good morals of Taiwan. or (2)
the dispute is not arbitrable under the Taiwan law. Moreover, under art.47.2 of the
Arbitration Law, the court “may” dismiss an application for recognition of a foreign
arbitral award if the country where the arbitral award was made or whose laws govern
the arbitral award does not recognise arbitral awards rendered in Taiwan. In a Supreme
Court ruling rendered in 1986, with respect to recognition of an arbitral award made
in the United Kingdem, the Supreme Court pointed out that based on comity and
promotion of intpriational judicial co-operation, the court has the discretion to decide
whether to recggiise a foreign award if the country where the arbitral award was made
does not reCognise Taiwan arbitral awards. In practice, most Taiwan courts recognise
foreign. &rbitRal awards even in the absence of reciprocity. There are, however, a few
previons tourt judgments which did not recognise foreign arbitral awards due to this
[aclesT reciprocity.

Xtticle 50 of the Arbitration Law provides that if a party applies for recognition ofa
foreign arbitral award, the respondent may request the court to dismiss the application
within 20 days from the date of receipt of the notice of the application on any of the
following grounds:

(1) the arbitration agreement is invalid as a result of the incapacity of a party
according to the law chosen by the parties to govern the arbitration;

(2) the arbitration agreement is null and void according to the law chosen to
govern the arbitration or, in the absence of a choice of law, the law of the
country where the arbitral award was made;

(3) a party is not given proper notice of the appointment of an arbitrator or of
any other matter required in the arbitral proceedings, or any other situation
giving rise to a violation of due process:

(4) the arbitral award is not relevant to the dispute subject to the arbitral
agreement or exceeds the scope of the arbitration agreement, unless the
offending portion can be severed without affecting the remainder of the
arbitral award;

(5) the selection of the arbitral tribunal or the arbitration procedure contravenes
the arbitration agreement or, in the absence of an arbitration agreement, the
laws of the arbitration venue; or

(6) the arbitral award is not yet binding on the parties or has been suspended or
revoked by a competent court.
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(¢) may order that—
(i) the fees and expenses as determined under paragraph (b) to be pay-
able are to be paid to the tribunal out of the money paid into the
Court; and
(i) the balance of the money paid into the Court, if any, is to be paid
out to the applicant.

(3) For the purposes of subsection (2}—
(a) the amount of the fees and expenses payable is the amount which the
applicant is liable to pay—
(i) under section 78; or
(i) under any agreement relating to the payment of the arbitrators; and
(b) the fees and expenses of—
(i) an expert appointed under article 26 of the UNCITRAL Model
Law, given effect to by section 54(1); or
(ii) an assessor appointed under section 54(2),
are to be treated as the fees and expenses of the arbitral tribunal.

(4) No application under subsection (2) may be made if—
(a) there is any available arbitral process for appeal or review of the amount
of the fees or expenses demanded: or
(b) the total amount of the fees and expenses demanded has been fixed by a
written agreement between a party and the arbitrators.

(5) Subsections (1) to (4) also apply to any arbitral or other institution or person
vested by the parties with powers in relation to the delivery of the arbitral tribunal’s award.

(6) If subsections (1) to (4) so apply under subsection (5}, the references to the
fees and expenses of the arbitral tribunal are to be construed as including the fees and
expenses of that institution or person.

{7) If an application is made to the Court under subsection (2), enforcemerit af
the award (when delivered to the parties), but only in so far as it relates to the feesor
expenses of the arbitral tribunal, must be stayed until the application has beep disposed
of under this section.

(8) An arbitrator is entitled to appear and be heard on any determination under
this section.

(9) If the amount of the fees and expenses determined under subsection (2)(b)
is different from the amount previously awarded by the arbitral tribunal, the tribunal
must amend the previous award to reflect the result of the determination.

(10)  An order of the Court under this section is not subject to appeal.

Section: | 78 | Liability to pay fees and expenses | L.N. 38 0f 2011 01/06/2011

of arbitral tribunal

(1) The parties to proceedings before an arbitral tribunal are jointly and severally
liable to pay to the tribunal reasonable fees and expenses, if any, of the tribunal that are
appropriate in the circumstances.

ARBITRATION ORDINANCE (CAP.609)

(2) Subsection (1) has effect subject to any order of the Court made under section
62 or any other relevant provision of this Ordinance.

(3) This section does not affect—
(a) the liability of the parties as among themselves to pay the costs of the
arbitral proceedings: or
(b) any contractual right or obligation relating to payment of the fees and
expenses of the arbitral tribunal.
(4) In this section, a reference to an arbitral tribunal includes—
(a) a member of the tribunal who has ceased to act; and
{b) an umpire who has not yet replaced members of the tribunal.

Section: | 79 | Arbitral tribunal may award L.N.38of 2011 | 01/06/2011

interest

(1) Unless affierwise agreed by the parties, an arbitral tribunal may, in the arbitral
proceedings betdre it, award simple or compound interest from the dates, at the rates,
and with thé rgts that the tribunal considers appropriate, subject to section 80, for any
period ¢nding not later than the date of payment—

(%) on money awarded by the tribunal in the arbitral proceedings;

(b) on money claimed in, and outstanding at the commencement of, the ar-
bitral proceedings but paid before the award is made; or

(c) on costs awarded or ordered by the tribunal in the arbitral proceedings.

(2) Subsection (1) does not affect any other power of an arbitral tribunal to award
interest.

(3) A reference in subsection (1)(a) to money awarded by the tribunal includes an
amount payable in consequence of a declaratory award by the tribunal.

Section: | 80 | Interest on money or costs awarded | L.N. 38 of 2011 | 01 062011
or ordered in arbitral proceedings

1017

AL.081

(1) Interest is payable on money awarded by an arbitral tribunal from the date of A1.082

the award at the judgment rate, except when the award otherwise provides.

(2) Interest is payable on costs awarded or ordered by an arbitral tribunal from—
(a) the date of the award or order on costs; or
(b) the date on which costs ordered are directed to be paid forthwith.
at the judgment rate, except when the award or order on costs otherwise provides.
(3) In this section, “judgment rate” (345 F3) means the rate of interest deter-
mined by the Chief Justice under section 49(1)(b) (Interest on judgments) of the High
Court Ordinance (Cap 4).
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APPENDIX A3

CONVENTION ON THE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS

Article I

1. This Convention shall apply to the recognition and enforcement of arbitral
awards made in the territory of a State other than the State where the recognition
and enforcement of such awards are sought, and arising out of differences
between persons, whether physical or legal. It shall also apply to arbitral awards
not considered as domestic awards in the State where their recognition and
enforcement are sought.

2. The term “arbitral awards™ shall include not only awards made by arbitrators
appointed for each case but also those made by permanent arbitral bodies to which the
parties have submitted.

3. When signing, ratifying or acceding to this Convention, or notifying extension
under article X hereof, any State may on the basis of reciprocity declare that it will
apply the Convention to the recognition and enforcement of awards made only in
the territory of another Contracting State. It may also declare that it will apply the
Convention only to differences arising out of legal relationships, whether contractual
or not, which are considered as commercial under the national law of the State making
such declaration.

Article 11

1. Each Contracting State shall recognize an agreement in writing under which
the parties undertake to submit to arbitration all or any differences which have
arisen or which may arise between them in respect of a defined legal relationship,
whether contractual or not, concerning a subject matter capable of settlement by
arbitration.

2. The term “agreement in writing” shall include an arbitral clause in a goatract or
an arbitration agreement, signed by the parties or contained in an exchapgbof letters
or telegrams.

A

3. The court of a Contracting State, when seized of an action in a matter in
respect of which the parties have made an agreement within the meaning of this
article, shall, at the request of one of the parties, refer the parties to arbitration,
unless it finds that the said agreement is null and void, inoperative or incapable of
being performed.

Article 11T

Each Contracting State shall recognize arbitral awards as binding and enforce
them in accordance with the rules of procedure of the territory where the award is
relied upon, under the conditions laid down in the following articles. There shall not
be imposed substantially more onerous conditions or higher fees or charges on the
recognition or enforcement of arbitral awards to which this Convention applies than
are imposed on the recognition or enforcement of domestic arbitral awards.

NEW YORK CONVENTION

Article [V

1. To obtain the recognition and enforcement mentioned in the preceding article,
the party applying for recognition and enforcement shall, at the time of the application,

supply:
(@) The duly authenticated original award or a duly certified copy thereof;

(b) The original agreement referred to in article Il or a duly certified copy thereof.

2. Ifthe said award or agreement is not made in an official language of the country
in which the award is relied upon, the party applying for recognition and enforcement
of the award shall produce a translation of these documents into such language. The
translation shall be certified by an official or sworn translator or by a diplomatic or
consular agent.

Article V

1. Recogpition and enforcement of the award may be refused, at the request of
the party against whom it is invoked, only if that party furnishes to the competent
authority‘wiere the recognition and enforcement is sought, proof that:

(a)yN\Ihe parties to the agreement referred to in article 11 were, under the law
daplicable to them, under some incapacity, or the said agreement is not valid under the
tdw to which the parties have subjected it or, failing any indication thereon, under the
law of the country where the award was made; or

(b) The party against whom the award is invoked was not given proper notice of
the appointment of the arbitrator or of the arbitration proceedings or was otherwise
unable to present his case; or

(c) The award deals with a difference not contemplated by or not falling within
the terms of the submission to arbitration, or it contains decisions on matters beyond
the scope of the submission to arbitration, provided that, if the decisions on matters
submitted to arbitration can be separated from those not so submitted, that part of the
award which contains decisions on matters submitted to arbitration may be recognized
and enforced; or

(d) The composition of the arbitral authority or the arbitral procedure was not in
accordance with the agreement of the parties, or, failing such agreement, was not in
accordance with the law of the country where the arbitration took place; or

() The award has not yet become binding on the parties, or has been set aside
or suspended by a competent authority of the country in which, or under the law of
which, that award was made.

2. Recognition and enforcement of an arbitral award may also be refused if the
competent authority in the country where recognition and enforcement is sought finds
that:

(a) The subject matter of the difference is not capable of settlement by arbitration
under the law of that country; or

(b) The recognition or enforcement of the award would be contrary to the public
policy of that country.
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