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Theoretical basis
This theoretical basis, which could possibly lead to great hardship when applied in prag
was explained by the Court of Appeal in North Isiand Wholesale Groceries Ltd v
(1982) 5 NZTC 61,289. It is not difficult to conceive of a case in which a taxpayer 1
adversely affected when the Commissioner retrospectively alters a ruling or changes
See, for example, Case S80 (1996) 17 NZTC 7,501 and Case S79 (1996) 17 NZTC 7,497
Cof IR v AGH Finance Ltd (1985) 7T NZTC 5,010, Cooke J stated at 5,012: ]

If a taxpayer has put a proposal fully and fairly before the Commissioner g
District Commissioner and has received an assurance representing a view whi
could reasonably be taken as to factual or discretionary questions on a com
understanding of the law, 1 would be slow to adopt a different view, not beca
any estoppel but simply because the considered view of the department at that tig
would be entitled to weight.

91-525 Binding rulings on taxation {1707 574 4 TAA Pt5A, 55 3(1), 138E(1)(e
A system of binding rulings, Pt 5A of the Tax Administration Act 1994 (TAA), has b
place since 1 April 1995. It allows the Commissioner to issue rulings on the future applicati
of specific tax legislation.

The types of rulings available are divided into four categories: public, product, priva
(including advance pricing agreements (APAs)) and status rulings. |

Taxpayers are not bound by a ruling. The Commissioner, on the other hand, is bound by
rulings she issues. ;
Binding rulings are not disputable decisions, and it is not possible to challenge rulings
the disputes resolution process. See s 138E of the TAA. Nor is there any separate rig
appeal against a ruling.

See also Inland Revenue (IR) guide to binding rulings (IR 715).
With effect from 7 September 2010, ss 120W and 141B(1D) and a new definition in s 3(]
**Commissioner’s official opinion™, were added to the TAA to ensure that taxpayers whe ol
on official IR advice will not be subject to use of money interest or to the unacceptabie &
position penalty. See Y14-115 and §14-200.
Public rulings

Public rulings are initiated by the Commissioner and provide the
interpretation of particular tax legislation in a given fact situation. Taxpalels
their tax liability in line with the ruling may expect to be assessed iffaes
Commissioner’s stated interpretation of the relevant legislation. Noi
public ruling is posted in a publication of the Commissioner’s choice. Usually the text of th ¥ P ils and IR b

ruling is published in a Tax Information Bulletin. Public rulings apply for the duration of th Etbe apphca:-lt : detalis_an nurn er- .o i
period or income year specified in the ruling. ‘B an explanation of the issue(s) in question and a full description of the facts
The Commissioner can issue public binding rulings that apply for an indefinite period the taxation laws on which the ruling is sought

Whether a public ruling is issued for a finite or an indefinite period is at the Commissio B the names of all other parties to the arrangement

discretion. If a ruling issued for an indefinite period is withdrawn, the ruling will contin e : :
. £ . 3 the relevan umen 1 sed, and
apply to an arrangement entered into before it was withdrawn for three years from the date o the relevant doc ts that relate to the question(s) raise

withdrawal. As with rulings issued for a finite period, a public ruling issued for an indefi B adraft ruling.

period will cease to apply following a legislative change if the repeal or amendment change fer pricing

the way the taxation law applies in the ruling. See ss 91D-91DE and 91G of the TAA. : private ruling relates to a transfer pricing arrangement, then the a.pp]ica'm must confirm
Private rulings they have examined the application and that the mfurr_natlon disclosed to the
In contrast to public rulings, private rulings are initiated by taxpayers who req issioner is comprehensive by completing an IR ?131‘5; declarz}tlon. as well as an IR 713,
confirmation as to how the legislation will apply in relation to a particular transaction. ced pricing agreements (APAs) are a type of private ruling that addresses transfer
disclosure requirements are imposed on taxpayers secking such rulings. The private : compliance issues from a co-operative approach. They offer a _practacal solution to
binds the Commissioner only in respect of the particular person and arrangement identified if ex transfer pricing cases. The aim is to encourage upfront compliance and to resolve

91-525 1-525

i ines are charged for by IR on a full cost-recovery basis. From 2
P;:ﬁ;pli?lcan'gon fee chaéed is $280 plus GST (if any), with an hourly rate of
GST (if any) thereafter. Private rulings are not published. See the Tax
(Binding Rulings) Regulations 1999. _ .
oner can refuse to issue a ruling if a taxpayer has an outstanding debt relating to
ine ruling application. Also, a binding ruling cannot be made on a question of

1on

N

SAE Ability to rule where the Cﬂmmissioner‘ is: auditing or inves}igaﬁng — whet]:ner
oner has a discretion to rule or is prohibited™, published in Tar'fnform'ar_mn
19. No 10, November 2007, the Commissioner cpnﬁ;ned Lhat. she is prohibited
a'privatermiing where a tax audit or investigation is occurring. Note _that the
is allowed to make a private binding ruling if the arrangement is subject to a
way of notice of proposed adjustment (NOPA) but the application for the ruling
different tax type from that in the NOPA. See s 91E(4)(ga) of the TAA.

2008, the Commissioner issued “‘Questions wc‘vc_bccn asked”” QB 08/01, which
'.wﬁe,ther the Commissioner can issue a private ruling when a taxpayer has already
tax returnand therefore made a self-assessment. The Commissioner concludes that
01 from issuing a private ruling where a taxpayer has already made a
< ing their tax return. In such cases the disputes resolution process would
> to th taxpayer (see 4-090 and 14-135).
14 “the Commissioner issued Questions we've been asked, QB 14/07, *‘Tax
waqon Act 1994 — Proscribed questions’, which discusses whether the
oner may include a statement relating to a “*proscribed question™ in a private or
. ruling. The Commissioner concludes that including a statement relating to a
d question (such as a reference to a person’s intention) in the description of the
ent, or as an assumption or a condition, will not breach the provision that prevents
Jmissioner from making a ruling that requires her to determine a proscribed question.
purpose of private and product rulings, an ‘‘arrangement”” includes facts that the
ioner considers are material or relevant as background or context to the ruling. See s
the TAA, definition of “*arrangement’”. ;
e being empowered to make a private ruling on request, the Gumqﬁs_sioner may decide
make a ruling to the extent to which it relates to how the Commissioner may adjust a
er's taxable income under s GA 1 if an arrangement is void under s BG 1. See s
of the TAA. :
ation for a private ruling is made by submitting a completed IR 713 to Technical
Office of the Chief Tax Counsel. An applicant will need the following:
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Extension to time limit
The four-year time bar may be extended:
® for up te 12 months by written agreement in form IR 775 between the Comy

and the taxpayer (note that the form must be delivered to the Commissioner befgg
expiry of the four-year period), and

of the TAA for an adjustment made to a financial arrangement under s EW 53
£ the TAA concerning dividends recovered or repaid
the TAA concerning attributed repatriation dividends

) of the TAA concerning determinations or assessments made by the Taxation
Authority or the Commissioner in conforming to a determination of the

ity, and
6(19) of the TAA concerning determinations or assessments made by the High
+ ar the Commissioner in conforming to the Court’s determination.

ching agreement after an Inland Revenue audit

e (IR) has long had a practice of resolving tax disputes that arise after a tax
by reaching agreement with the taxpayer concerned. Such agreements, once
signed by both parties, are binding (subject to certain exceptions outlined
 procedure for making agreements is outside the formal disputes process outlined

® for a further six months after the end of the 12-month period by written notice giy
the taxpayer. 3

Despite any agreed extension to the time bar, the time bar still applies to an assessment;
on a ground that was not identified and not known to the taxpayer and the Comm
before the time at which the time bar would have applied if the extension had not been.
to. In other words, the Commissioner is not allowed to raise new issues during the per
the time bar waiver.

In Tax Information Bulletin Vol 8, No 3, August 1996 at 34, it is stated that there ar
probable situations when a taxpayer might elect to waive the time bar. The first is whe
dispute is not resolved and more time would allow completion of the disputes and only applies if no assessment has been issued. IR's practice guidelines for

procedures with the mutual agreement of both parties. This would obviate the need : s on assessment has been issued and challenge proceedings commenced
Commissioner to issue an assessment. The second is when there is another case before at 4-

court which is likely to resolve the |ss‘:ue in the current dispute, . : iy a draft standard practice statement (ED0008) in October 1999 that set
See [46]-[52] of the standard practice statement SPS 11/05, **Disputes resolution pre out the prinzipios and parameters IR proposed to follow when finalising agreements after a tax
commenced by the Commissioner of Inland Revenue™, released in October 2011 3 i However, EDO008 was never finalised and in July 2014 IR released a further
discussion on the exceptions to the statutory time bar. This SPS applies from 13 Octo : tard practice statement EDO151. This draft sets out how taxpayers and IR staff
and replaces SPS 10/04. This SPS is published in Tax Information Bulletin Vol 23, to resolve matters that are in doubt or in dispute when an investigation is being
November 2011 at 16. Once the draft is finalised and becomes operative, it will replace standard practice
GST returns INV-350, “*Finalising agreements in tax investigations’ (August 1998), which is
Except in cases in which a taxpayer has knowingly or fraudulently failed to make full andj ed as under review. The draft states that it is essential for IR and taxpayers that a
disclosure of all material facts necessary to determine the taxpayer's GST liability, thes od practice as to how issues are resolved and agreements finalised be defined. The
also a four-year time bar for GST returns filed. Generally the time allowed for maki: tended to ensure taxpayers will be treated consistently when entering discussions
amending assessments is limited to four years from the end of the GST return period in w: ons, and will be treated impartially and in accordance with the law by IR.

the GST return was provided. See s 108A of the TAA. states that IR will not negotiate a final agreement if:

The extension of the four-year time bar also applies to GST returns. nt is clearly assessable or a deduction, rebate or credit is clearly not allowable
Change in accounting practice \g

. . . “ - NS
Certain amounts must be included in income and certain amounts are allowe
when a taxpayer changes from a cash accounting method to an accru;:hl

iew of the law on a particular issue is firm and this view is supported by the

Co

e only consideration is the taxpayer’s ability to pay

vice versa: see s EG 2 of the Income Tax Act 2007. The Commissi power to rea ;
taxpayer’s tax liability in this situation continues to be governed by's 108 of the TA

further discussion on s EG 2, see §5-097.
94-115 No time limit for amending assessments or

determinations

Several provisions of the Income Tax Act 2007 and the Tax Administration Act 1994 (Ti
provide that the Commissioner may issue an amended assessment regardless of the four-}t
time limit imposed under s 108 of the TAA and, therefore, irrespective of whether there
been any element of tax evasion. Some of those provisions are as follows: ;

m s EZ 42(5) for a post facto adjustment made to a financial arrangement under the'
financial arrangements rules i

adjustment can be made only on an “*all or nothing basis™, ie either an adjustment
d be made for the total amount in question or no adjustment made at all, or

a penalty and/or prosecution action.,

tances in which IR may enter into negotiations are:

e quantum of a disputed amount depends on the facts

djustment may rely on a question of valuation for which there are competing bases

 item may not be subject to precise computation — for example, the estimation of
g expenses in an asset accretion assessment, or

issue of quantum or valuation has been resolved for one period and is likely to apply
prior periods.

, if applicable, should be discussed and can be included in the final agreement. This
s shortfall penalties and late payment penalties. Failure to agree on penalties will not
an agreement on the substantive issues, as the penalties issue can be continued under
es resolution process.

® ss EH 27 and EH 57 concerning assessment of income equalisation refund up
retirement or death

W s LA 6(3) in relation to the use of remaining refundable credits
®m 5 39(4) of the TAA for assessments required in consequence of a change of balance da

94-115

94-118
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No guidance is given for facilitating a determination that the excepted financial gprq
ceases to be used for a private or domestic purpose. This would be a question of fapg
one case.

Example 1:

Mr KP is a motor vehicle dealer who raises a USD loan to purchase a Humvee vehicle and uses

motoring, Six months later, Mr KP decides to sell the vehicle through his business, The usp

a financial arrangement probably at the point at which Mr KP starts to display the vehicle for sale,
P Note: The second category is provided for in s EW 8. That section was amended i .
with effect from 27 September 2012, to apply only to a Person carrying on a t for GST purposes where a corporate body for a tnmeTshare IED; fngfg
acquiring short-term agreements for sale and purchase for the purpose of collecti z atributions from its members and passed them on. See Taupo ui i
owing at the time of acquisition. The person could then choose to treat all sych . : « Cof IR (1997) 18 NZTC 13,147.

er became insolvent and was wound up. The Court held that
mmu]];setnthsilzggrged from making all remaining loan payments without
1!;11& Court made no reference to the altemqtive possibility that cnnsn!ierahcn
od when the loan was entered into. At that time, lhc_ lender agr:eed to discharge
= the lender’s insolvency, and it was not explained why it was necessary
'];rp:; should give additional consideration to obtain the discharge when
0

tuated.
ent of reciprocity in the concept of consideration. No such element was found
Cl

i i 's a disposition that can be

fit or advantage which accompanies or follows a dispo
: ::iﬁi:aﬁan. There must be an element of barga;n that ties the benefit to the
;hue benefit must be given in return for the disposition and be enforceable by the

limitation, with effect from 17 Jul 2013. A savin rovision preserves ect
C m uly gs provi pr an el the gift duty case of Baigent v C of IR (1979) 4 NZTC 61,628 (CA).

under s EW 8 as amended in 2013, provided a tax position was taken in a return reg
the Commissioner, or a determination or binding ruling made by the Commissioner, he
April 2014 and the person chose to continue to take that tax position after that date.

Note, however, that at the time s EW & was amended in 2013, an additional e
inserted s ED 4 and that section remains. That section provides that when a taxpayer |
of the five excepted financial arrangements listed above that is denominated in

currency, they may choose to value any debts outstanding under the excepted fj
arrangement at the same spot exchange rate they use in preparing financial statemens
rule is optional, but once a taxpayer elects into the rule for an excepted financial a
they must continue to apply the rule to all of their excepted financial arrangements
the same type. A taxpayer’s decision to elect into the rule will be reflected in the tax po
they take in their return of income for the year. No prior notice of election is required.

An election under s EW 8 is made by preparing the tax return for the year of election
basis that the excepted financial arrangements are financial arrangements. That woul TC 4057,
the application of a spreading method to the financial arrangements. A category-h ) S < ithi
approach may be adopted or a class approach for short-term agreements. The ele ian does f ssioner discussed the concept of consideration in the course of addressmg;' e
need to be made for all categories or classes that are potentially subject to an eléction. whether school fees and activity fees paid to a state school attract GST. See Tax
An clection may be revoked. The revocation is achieved by giving the Cem ation Bulletin Vol 15, No 7, July 2003 at 10.

of the revocation within the time allowed for the filing of the tax m%

ion for stamp du ses in one case was held to be what the
c:ir\?:so?n grder tc—prno:'i tplrgpt?ansfer of the asset to the purchaser. This
of a case that concerned the dutiable '\-';h.le of an agreement fu{dth:a;ale ;:cd
®» eement also providing that the target company wou C-
m ft|nt1:ei'z‘s:g:ri]mrcl'mlder asp vendor. A majority of the High Court of Australia
_the amount of the dividend should be taken into account in computing the
n. Receipt of the dividend was part of the payments which induced the vendor 1;10
-s-hares it held in the target company. The minority of the Court thought that | e
on for the dividend was provided upon the original subscription for share capital in
company. When the shares were subscnbc?d fm:, the subscription was. |:
of the company’s promise to apply its assets in various ways, sm_:ch as b:.: paylglc'
See Chief Commr of State Revenue (NSW) v Dick Smith Electronics Holdings Pty

ept of

SS'!O]']CI 0
€ year in
nding to exq
gement &
d of the y

the notice of revocation is given. The revocation applies prospectivelyv:
financial arrangements entered into after the year of election. Financia
would continue to apply to those financial arrangements held at the en
revocation, until such time as they are sold or they mature.

Consideration

The definition of a financial arrangement refers to a receipt of money *‘in consideratio
money to be provided in the future. The notion of consideration is not defined, So
reference can be made to the general principles on the meaning of the concept.

Consideration is a feature of every contract. To be a contract, the agreement in question i
be supported by consideration. Under the law of contract, consideration, as tradition
conceived, involves either some detriment to the promisee or some benefit to the prom
alternative definition adopted by the House of Lords is that consideration is the pric
which the promise of the other is bought. See Dunlop v Selfridge [1915] AC 847.

These propositions were outlined by the High Court in Cooper v C of IR (1995) 17 NB
12,216. This case concerned the construction of a loan agreement that provided tha
borrowers would be discharged from all liabilities under the loan, if the lender beca

16-045

not a financial arrangement

s EW 4, some transactions are not a financial arrangement.

s i 's rights under a financial arrangement is
ute assignment of some or all of a person’s n_gh
ncial arrangement. This is provided that there is no deferral of payment of any of the

tion for the assignment.

defeasance that releases a person from some or all obligations under a financial
ent or an excepted financial arrangement is not a financial arrangement. This is
that there is no deferral of payment of any of the consideration for the defeasance.
on of a legal defeasance encompasses the release from the primary obligation owed
a financial arrangement, which is formally acknowledged or established by legal

exclusions may be regarded as confirmatory in nature, because the absence of deferral
that the assignment or defeasance would not have been within the scope of the
on of a financial arrangement.

96-045



412 New Zealand Master Tay 413

The contractor also incurs the expenditure of the retention money payment to h
contractor in the income year in which all repairs are completed and omissiong
because that is when the contractor becomes definitively committed to make the pa
this that determines when the expense is incurred and not the due date for the payn
repairs and rectifications must be certified by a third party, for example, by an en
contractor incurs the expenditure when that certificate is given as that is when the
becomes definitively committed to make the payment.

RELATED TOPICS

7-400 Trustee distribution [ 1107
A distribution by a trustee to a beneficiary of land that is subject to the land |
provisions is treated as a disposal of the land at its then market value. This may
trustee to recognise income upon the distribution.
The beneficiary is treated as having a cost of acquisition that is the same as the
disposal value. That would provide a cost base for the beneficiary, in the event
beneficiary holds the land on revenue account. 1y
The same rules apply upon a resettlement of land that is subject to the land disposal
on another trust. Effectively, there is a disposal and acquisition of the land at its
value.

¢7-405 Death of a person (107
The death of a person who owned land at the time of death that is subject to the land
provisions will give rise to two disposals. These are:
B the vesting of the land in the administrator or executor of the deccased’s estate
1(1)(a)), and

m 3 distribution by the administrator or executor to a beneficiary of the estate,
under the will or upon an intestacy (s FC 1(1)(b)).
Provision is made for roll-over relief to be applied to the disposal, which means that th
will pass to the recipient and the disposal will be treated, in certain circumstances, in
manner as a relationship property transfer taking place at tax book value (see § 210,

sjoner has indicated that this second category can continue to apply if the will
Jegacies of assets that are not within the tax base. Possibly, the Commissioner
legacies, such as jewellery and motor vehicles. Less certain is the position in
ash legacy granted to a friend of the deceased. The focus of the second category

ciaries who are to receive the deceased’s revenue account assets. Since a cash
not deal with taxable assets, it may be that such a provision does not prevent
of the second category. See Tax Information Bulletin Vol 17, No 7, September

: value approach is not available, a market value treatment applies. The treatment
follows:

tor is treated as having acquired land, subject to the land disposal provisions
odiately before the death of the deceased at its then market value

ciary of the estate to whom the land is distributed is treated as acquiring the land
 same market value.

sdeath on the 10-year rules incorporated in the land disposal provisions
. The first topic dealt with is the categories of land disposal income
fiswasal within 10 years of a dealer’s other land (§7-063), a developer’s other
7-085) and 2 builder's other land (§7-095). If an interest in land potentially subject to
cwizions is to vest in a beneficiary who is a close relative of the deceased, they do not
greate income upon:

a of the land in the executor, and
on to the beneficiary.

pproach is provided for in relation to land affected by zoning change and disposed
10 years of acquisition (§7-135). That category of land disposal income does not
create income upon the land vesting in the executor, or when the executor
the land to an estate beneficiary. This is provided that a beneficiary who is a close
ves an interest in the land.

treatment applies to the following two categories of disposal: ve'’ is defined in s FC 1(2) to mean a surviving spouse, civil union partner, or de
m the vesting of the land in the executor and its later distribution to an&hﬁe hent er l:_}f ther deceased person. It also includes any person who is within the second
whiages R frelationship to the deceased person.
O the land is to pass to the surviving spouse, civil union or er, thqt any of the 10-year provisions are not pljcven:(ed- from having application,
i BT . X i n attribution of costs. The executor or beneficiary is imputed with the cost of
O estate beneficiaries who are close relatives are to receive all\estate assets comj

2 by the deceased and any further costs incurred by the deceased that have not already
as a deduction. The executor or beneficiary may take those costs into account in
the income arising under the land disposal provisions relating to other land and
. Note that the concessions do not apply to land of the deceased that is subject
r developments or divisions begun within 10 years.

Taxation (Annual Rates, Employee Allowances, and Remedial Matters) Act
d 30 June 2014, has clarified that expenditure incurred by the executor or
T on land can also be included as part of the cost of the land when calculating

‘dzsposaL This change comes into force on 1 April 2008 and applies from the
me year.

tax-base property which is defined as revenue account property, foreign in
fund interests, financial arrangements not accounted for on a cash b
depreciable property. A close relative in this context is defined as a
spouse, civil union or de facto partner, and a person who is within the §
degree of relationship to the deceased (eg grandparents, grandchildren, broth
sisters)

m distribution of the land by the executor to a beneficiary who is a close rela
charity, either of whom is to receive all estate assets comprising tax-base p
above and where all of the following apply:

0 the estate creates no life interest over the property

i ; ) _ In specie distribution [ 1707 ss FC 1(1)(d), FC 2(1) ]
O no trust is created for the estate, apart from during the period of its ad

ect to the land disposal provisions that is distributed by a company to a shareholder

and ) I . dividends (§16-550). In that event, the land is treated as having been disposed of
O during administration, the estate’s net income is distributed to the maximum _ y for its market value and acquired by the recipient for market value on the date
possible. B distribution.

97-400 17-410
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Taxpayers can choose how much of a qualifying deduction will be allocate
income year. The unallocated amount can be claimed as a deduction in ¢
expenditure was incurred. Taxpayers can choose not to allocate any of their ey

s targeted at innovative New Zealand start-up companies in a tax loss position.
ain eligibility criteria are:

: ! . oh of a company’s expenditure on wages and salaries must be on R&D. This includes
future income years but instead apply the ordinary rules. ~diture on shareholder salaries, contracted labour and 66% of contracted R&D, but
Allocation of deductions ot include sweat equity.

Deductions that qualify must be allocated to an income year in which assessa];‘ any must be carrying out eligible R&D, the definition for which will be
derived that would not have been derived but for the research and development ex with that used by the relevant accounting standard (NZIAS 38 Intangible
the use of or disposal of property used in carrying out research and development.
The amount of qualifying deductions allocated to a particular income year is the |e

® the amount of assessable income derived that would not have been derived
research and development expenditure (or depreciation), and

® the amount of qualifying deductions that has not already been allocated to an
year.

This means that taxpayers who choose to allocate deductions to future income yey
allocate the qualifying deductions to the extent of any research and developme
derived in that year. Under s EJ 23, the deductions cannot be allocated against nOn-te ! )
and development income. However, this does not prevent the taxpayer being abie y ntellectual property
qualifying deductions in the current year if the loss-carry forward rules in Pt | are g of the©dsipany’'s shares are sold
See §1-320 and §1-330. 1 ani becomes non-resident (for tax purposes), or
A taxpayer’s decision as to the allocation of deductions under the rule is reflected yany is liquidated.

position taken in the annual tax return. A position taken in a tax retum is b e cashed out loss would be reinstated as R&D expenditure to be allocated to
taxpayer. ears to align with the setting that allows R&D losses to survive a continuity
Recent proposals ‘
In July 2013 Inland Revenue released a tax policy paper. ““R&D tax losses™, with
to improve cash flow and remove tax distortions on research and development cost
up New Zealand businesses. The paper recognised that, under current rules, tax lo .
carried forward and deducted against future taxable income. Early-stage businesse
endure particularly long periods of tax loss, meaning they cannot access the benefit
loss deductions when they need it most. The paper contained suggested changes
R&D intensive start-up companies.
Budget 2014 followed up the suggested changes in the issues paper with detg\
to be included in the next omnibus taxation bill. The main points are as follows:
*
1

® Innovative start-ups will be able to “‘cash-out™ an amount of
from qualifying R&D expenditure. This means that instea
forward to apply against future assessable income, the com
payment.

® [nnovative start-ups will be able to cash-out up to $500,000 of eligible tax la
first year of the initiative (under a company tax rate of 28% this is equivalent g
out of $140,000). This cap will rise by $300,000 each year up to an eventual ma
of $2m (a cash-out of $560,000 per year).

® Companies that eventually earn assessable income will return the value of
out loss through taxes paid on that income.

® Companies that make a successful return on their investment through a
capital gain will have their cashed-out losses reinstated as losses to carry
repaying the value of the cashed-out loss out of the gain made.

The cashed-out loss will provide a timing benefit for these companies on their
arising from R&D expenditure, reducing the bias against R&D investment 2
current tax settings and their cash-flow constraint. As the intention is to provide
benefit only and not a grant, companies are obliged to eventually return the value
cashed-out loss taken by either taxes paid or from any gain on sale.

910-850

y is part of a group, the group must also meet the tax loss requirement and wage
shold.

ont must be a company resident in New Zealand (and not treated as non-resident
uble tax agreement). The company also cannot be a look-through company, listed
qualifying company or special corporate entity.

erv rules would be included to protect the neutrality and integrity of the suggested
jile also minimising its fiscal risk. These rules would recover the value of the
oss when:

icy is intended to apply from income years beginning on or after 1 April 2015.
further government consultation document, **Black hole R&D expenditure’, was
November 2013. This sought feedback on proposals to settle problems around the
ibility of various types of business-related research and development expenditure.
Government announced a set of black hole expenditure proposals as part of Budget
proposals in the document went beyond those initial proposals.

was sought on the following:

ring that capitalised development expenditure that relates to certain depreciable
ts is able to be depreciated over the legal life of the asset to which it relates

fying that capitalised expenditure incurred by a taxpayer in the successful
elopment of software for use in their own business is depreciable, and

ing an immediate tax deduction for capitalised development expenditure that gives
to an unsuccessful asset — providing certain criteria are met.

- feedback on those proposals, the government announced proposed legislative
part of Budget 2014. The main proposed changes are:

that results in a depreciable intangible asset — Capitalised development
iture (incurred on or after 7 November 2013) that relates to a patent, patent
ication or plant variety rights will be allowed to be included as part of the
iable costs of the relevant depreciable intangible asset, for taxpayers that have
ed out research and development (R&D) that has led to them acquiring one of these
cciable intangible assets.

that does not result in a depreciable intangible asset — A one-off tax deduction
be allowed for capitalised development expenditure (incurred on or after 7
i?er 2013) upon the intangible asset to which it relates being written off for
unting purposes, for taxpayers that have developed intangible assets that are not
iable for tax purposes. This will apply irrespective of whether the asset was useful
period or the R&D was unsuccessful.

2™

ng
y will re

€10-850
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The penalty does not apply where the taxpayer is negotiating an instalment ¢
the unpaid amount. It apply where the taxpayer agrees. before the Ppenalty
instalment arrangement of the same type as provided for in s 177B, and 1
amoT:a: ?nder that |nsta1rinent arrangement. There is also a limited exception from
penalty for receivers or liquidators who have insufficient

e by icient funds to pay the sche
Under s 183F(1)(c) a taxpayer will not be liable to '

: ANC) pay a penalty for not

amount if the unpaid amount on the day before the date of the C issioke
I41ED(1)(b) is $100 or less. ' M.

14-125 Reduction of penalties for previous behaviour ______

Shortfall penalties may be reduced by 50% if a t
behaviour™ or good compliance. Y o if a taxpayer has a past rec

Th(e shortfall penalties imposed under ss 141 A—141E will be reduced to 50% if¢
not:
0. fetod of a'ddi ; reduced for voluntary disclosure by taxpayer, and
- :
_onwcte ° :a dtsq_j‘lat_'f)""g offence, or o5 to a tax position taken on or after 26 March 2003 and before the date on which
® liable for a disqualifying penalty. o taxpaycr tak? the tax position to which the current penalty relates.

nalties imposed in respect of the same tax type are taken into account so that,
a shortfall penalty imposed within the two-year period that applies in respect of
’1101 prevent a shortfall penalty relating to fringe benefit tax being reduced for
aviour’ . Furthermore:

s reduced as a result of voluntary disclosure are not taken into account, and
penalties for not taking reasonable care and for taking an unacceptable tax
n are not counted in determining whether a shortfall penalty for gross
ess or taking an abusive tax position should be reduced for **good behaviour™.
duction of a shortfall penalty imposed under s 141E, “‘disqualifying penalty™ is
a shortfall penalty that:

ates to the same tax type as the current penalty

evasion or a similar act

A *‘disqualifying offence’* means: I : od behavi period is not limited to four years in the case of the shortfall penalty

W an offence under s 143A, 143B, 143F, 143G, 143H or 145 for which a canvi

entered on or after 26 March 2003 and before the tax e
which the current penalty relates payer takes thertes Pl

B an offence under s 143 or 144 that relates to the same tax type as th
- . - - e
fDI“WhICh a conviction is entered on or after 26 March 2003, withinc;ll-unee
per?od and before the taxpayer takes the tax position to which the current pe;
The specified time periods are:

or ar act. This shortfall penalty is reduced by 50% only if the taxpayer has
A0 n liable for a shortfall penalty for evasion or a similar act. In determining
*‘i‘b ir"*, only shortfall penalties imposed for evasion or a similar act for the same
!.9}.1 en into account and penalties reduced as a result of voluntary disclosure are not

| penalties imposed under any of ss 141A—141E, a taxpayer will be treated as not
r a shortfall penalty that relates to a tax shortfall arising from another tax position

by the taxpayer, if:
he Commissioner identified both tax shortfalls in the same investigation or voluntary

Tax type Time period
::xcat;ne tax and other | four years before the tax position was taken to which the cus ent » sclosure, and
pes penalty relates i the taxpayer:
EJ:\}; E. GST, FBT, two years before the tax position was taken to which the ¢ \_ '-D takes both tax positions on the same date
penalty relates W D is not liable for a shortfall penalty within the specified time period prior to taking

bei ideied. For'the -rod the tax position.
ing considered. For the reduction of a shortfall penalty impos d ice sta
141A—141D, a “di ifyi s practice statement
B relates t hlsquahﬁrmg penily” & defined axa shortill ponal ird practice statement SPS 06/03, “‘Reduction of shortfall penalties for previous
relates to the same tax type as the current penalty ' iour’”, sets out the Commissioner’s policy regarding the practice of reducing shortfall

B if the current penalty is for gross carelessness or taking an abusive tax positi imposed under ss 141A-141E for previous behaviour in accordance with s 141FB.
Shorl:fall penalty for evasion or a similar act or for gross carclessness or ent replaces standard practice statement INV-295 and applies to shortfall penalties
abusive tax position on or after 21 December 2004. Key comments in the statement include:

u :;;?t?oiur‘r::t I?e:?]:f is f{t)r n-:}t taking reasonable care or taking an unaccepl Gmt::”%’ i tax]:;ayeii will be convicted of a disqualifying offence when the taxpayer is
, 15 a shortfall penalty of any sort sentenced. A guilty plea is not a conviction.

® is not reduced for voluntary disclosure by taxpayer, and If a taxpayer is convicted of but discharged from a disqualifying offence, the taxpayer

® relates to a tax position that is taken on or after 26 March 2003, within the specif QR vt aw it tixpeic s héc catmaetl

period, and before the date on which the taxpayer takes the tax position to B [fataxpayer is discharged from a disqualifying offence without conviction, the taxpayer
current penalty relates. ‘has not been convicted of a disqualifying offence for the purposes of s 141FB.

Ihe shortfall penalties for not taking reasonable care, for taking an unacceptable tax p W A reduction in a shortfall penalty for previous behaviour applies separately to each tax

or gross carelessness and for taking an abusive tax position are reduced by 50% type, ie a penalty imposed in relation to PAYE does not preclude a previous behaviour

tfifﬁii}’:afrhas _:;gt_ bccél h:é:-le to pay a shortfall penalty within the previous four years. ‘reduction for a later shortfall penalty relating to GST.

P ijé En'iez be;.scfr'et tuc {:gdtwo i the case of shortfall penalties imposed in re & The start date of the probation period is determined by counting back from the date the
- it tax, goods and services tax and resident withholding tax. taxpayer takes the tax position giving rise to the current penalty.

914-125

The definition of a **disqualifying penalty™ in s 141FB depends on which Q all
er

114-125



724 New Zealand r WITHHOLDING TAX 725

§15-115 Payment to RWT exemption certificate holder (17075 surrender or cancellation of certificate of

A payment does not constitute resident passive income subject to withholding tay tan ' L1T07 s RE 27(2), (3); TAA ss 32K, 321 |
recipient holds an RWT exemption certificate. An exemption from the obligatj
deduction exists when a person (the payer) makes a payment to another person
or receives the payment as agent or bare trustee for the recipient and all of
conditions are satisfied:

B the payer has taken reasonable steps to confirm that the recipient isa b
has been advised by the recipient of the recipient’s Inland Revenue (IR) nym
fact that the recipient holds an RWT exemption certificate, or the payer has
exemption certificate issued to the recipient and has taken steps to cq
recipient is the person named in the certificate

B no notice of cancellation has been gazetted more than five working dﬂ}’s
money was lent (in the case of interest) or the payment made (in the case of d
a taxable Maori authority distribution), or, if cancellation has been publis|
has sighted a certificate subsequently issued to the recipient

B where the payment is one of interest, no notice of cancellation has been g i
than five working days before the date of payment, or, if such a notic
gazetted, there has been notice of the issue of a further certificate ual gross
working days before the payment, or the payer has sighted a reissued certifi cading)

B the payer has not been advised by the Commissioner of cancellation of the
RWT exemption certificate more than five working days before the pa
advised, notice of a further certificate has been gazetted more than five wo
before the payment or the payer has sighted such a further certificate

®m the payer does not have any other grounds for believing that the recipient is not
to be issued with an exemption certificate, and

B when the recipient is a registered bank, a building society or a trustee ba
resident passive income is not being derived by the bank or society acting.
holding an asset on behalf of a third party, the payer does not have an
believing that the income is being derived by someone other than the recuplent.

Compliance issues for payers i
Any person paying resident passive income to the holder of an RWT exemption
must check that the certificate has not expired. IR considers that all payers shiu de
their systems and procedures properly record the expiry dates and!%ri

who becomes aware that the basis of the exemption as set out in the RWT
; ucmf cate is no longer satisfied must advise the Commissioner. in writing, within

days of realising that fact. The certificate must be surrendered to the
oner and within five working days, if requested to do so, the person must provide
nissioner with a list of any persons to whom the certificate has been shown for the
Jf obtaining an exemption from deduction of resident withholding tax.

on of certificate

exemption certificate may be cancelled by the Commissioner if:

serson no longer satisfies the basis upon which the certificate was issued
he person obtained the certificate on the basis of misleading information

to the person’s estimate, evidence shows that the person did not derive annual
income of more than $2 million or satisfactory evidence was not provided of
i of more than $2m (or such evidence was materially incorrect or
is was the basis of the exemption (see §15-130), or

not paid any income tax by the due date.

.qudlifies for another category of exemption, the Commissioner must issue a new
substitution for the cancelled certificate.

by Commissioner

issioner must publish on or before 30 June in every year a list of all certificates
in the past year and a list of certificates issued in the past year to persons who had
y held a certificate, although not in the same year. The Commissioner is also obliged
‘the details on a quarterly basis in relation to the three-month period which
d at the end of the month preceding the month of gazetting. Cenificates of
1 cease to be valid on the fifth working day after they are gazetted as being
. For persons notified of the cancellation, the certificate ceases to be valid as from
o days after the day of that notification.

issioner may also publish by electronic means lists of certificates that have been

certificates against the accounts they pay interest to. For example, pay
databases with each issue of the Gazette. Failure to do so may result. re to
correct resident withholding tax (RWT), exposing the payer to a requisement to 1
RWT shortfall and pay any late payment penalties and possible shortfall penalties
;‘g:;i(;n:zii (l:la'll':s See Tax Information Bulletin Vol 11, No 2, February 1999 at 13, Bttivity  the following riles apply:
I where a person holding a valid exemption certificate has a joint account members cannot themselves be issued with a certificate in relation to that taxable
person who does not hold an exemption certificate, IR considers that the payer mu: Rivity ) o

RWT from all the interest paid. The certificate holder can, however, claim a tax ments made in the course of that activity are deemed to be made by the body and not
filing an annual return. See Tax Information Bulletin Vol 11, No 2, February 1999 y any member

115-130 Income exceeding $2 million [TAAS nents made to any member acting as a member of that body are deemed to have

A person issued with an RWT exemption certificate on the basis that his or her a _ m:.ade o t—he‘bod}r and not to the member '

income for the next accounting year is estimated to exceed $2m must pro certificate is in the name of the body (or trust where the body is the trustee of a trust)
Commissioner with evidence of his or her gross income within three months of th ges in membership have no effect so far as RWT is concerned except that (1)
relevant accounting year. In the case of a company which is a member of a| bers are jointly and severally liable while they are members, and their estates are
companies, the $2m threshold is satisfied if group income exceeds $2m. This we erally liable upon their deaths (where the member{s) are individuals), and (2)

each group member to obtain an exemption certificate (even though the income& bership does not cease until a change of membership is notified in writing to the
member will not reach the threshold). nmissioner.

915-115

Unincorporated body [1707 s RE 30; TAA 5§ 32) |

rporated body™” (eg a partnership, a joint venture, or trustees of a trust) is subject
rules for the purposes of resident withholding tax (RWT).

ch a body is issued with an RWT exemption certificate in relation to the carrying on

115-160
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“19-200 LTC: Allocation of income and

:  sioner has also released **Questions we've been asked™, QB 12/08: ““Income tax
deductions [1T07 ss CB 328, Dy

hrough companies: interest deductibility on funds borrowed to repay sharcholder
eounts” and QB 12/09: “‘Income tax — look-through companies: interest
2+ where funds are borrowed to may a payment to shareholders to reflect an asset
'lt?: QB 12/08 considers whether interest is deductible where an LTC borrows
a}m's length terms to repay current account loans from its shareholders. It
that interest will be deductible to the extent the borrowing replaces current account
— shareholders that were used directly in the I__TC‘S asscgsable or exc‘ludcd income-

1 fvity or business. The LTC must be carrying on an income-earning activity or
If the owner’s voting interest or market interest varies during the income year the gu “for the purpose of deriving assessable or excluded income both at the time the funds
use the weighted average interest to determine their look-through interest, g wed and at the time interest on those funds is payable. Interest will not be deductible
tant the borrowed funds are used to replace current year income. See Tax /nformation
Vol 24, No 6, July 2012, p 70.

The income, expenses, tax credits, gains and losses of an LTC are allocated--
accordance with the owner’s effective look-through interest in the company.

The income and deductions available from the LTC may be allocated to the ¢
effective look-through interest even though the owner did not hold the interest
time, such as before the company assumed LTC status.

!f the LTC has a market value circumstance in the year, the owner’s effective |g
interest is calculated as the average of the owner’s voting interest and market val

the LTC for the income year. 0 considers whether interest is deductible where an LTC borrows money in the

Alternatively, owners can prepare part-year accounts and allocate income and de Q= stances:
accordance with their actual interests held.

the LTC pum@ an asset from which it derives income
Owners may choose which of the above two methods they use to allocate j F

deductions, unless the Commissioner requires the LTC to allocate assessable
accordance with actual interests held by the owners where the income is $3m or

HB 1(5)(b)(i).

Because an LTC is transparent for income tax purposes, allowable deductions can
by the owners of the LTC, rather than claimed by the company.

cﬁubsequently re-valued above its purchase price. and
N

170 uses the borrowed money to make payments to its sharcholders reflecting the
ase in the asset’s value.

) 9 concludes that the interest will not be deductible under the pri'nciplf: f:&-jn R?ifﬁ.ra‘s

i ibili [ see 10-650). A deduction may be available under general interest uctibility
A ENCH RN de{iucnblht‘y LTTor S Ewherl] the relevant nexus is met (for example, if the funds were advanced to
ders at a market rate of interest). See Tax Information Bulletin, Vol 24, No 6, July

Interest may be deductible under s DB 6 provided that the deduction for interest is
the LTC in deriving its assessable income or incurred in the course of carrying on
for the purpose of deriving its assessable income. See Y10-021 for the commet

general permission relating to deductibility. 5 Taxation of working owners of an LTC [1T07 ss DC 3B, RD 5(3B), YA 1]

Deductibility is subject to the loss limitation rule (see §19-215). This ensures of an LTC are allowed a deduction for payments made to a working owner. The

only offset losses to the extent that the losses reflect the owner’s economic loss, PAYE rules apply to the payments made to the working owner. For an owner to be
Section HB 1(4) attributes the action of the LTC to its owners. Owners ;ed ' a *‘working owner™” that person must meet the definition set out in s YA ) ‘;h;::
on the activities of the LTC, having the same status, intention and as the ¢ : that his or her share of salary be pa'fd undet a veritten emiployment cortract: and that
Owners are also treated as holding property that the LTC holds, being party to any sonally and actively perform their duties under that contract.

entered into by the LTC and doing a thing that the LTC does. The Commissio
that to borrow funds to purchase a “‘something’* that will derive assessable incomk
LTC is included in this definition of “‘a thing”". The effect is that this provision &
LTC’s action as being those of the owner for income tax purposes. The provision:
work in reverse. The underlying principle that supports the deductibility of interest i
of the borrowed funds by the LTC, not the use of the funds by the person in
capacity.

Where a person sells their private home at its fair market value to an LTC as a rental
be rented to a third party on an arm’s length basis and the LTC borrows money
purchase, an interest deduction will be allowed. Inland Revenue issued ““Questi
been asked™ QB 11/03, “*Income tax — look-through companies and interest ded
(see Tax Information Bulletin, Vol 23, No 10, December 2011 at 16), and also

avoidance provision, s BG 1, will not apply, in *‘Questions we've been asked™ @
“Income tax — look-through companies, rental properties and avoidance’,
Information Bulletin, Vol 24, No 7, August 2012, p 110).

919-200

ule applies as long as the company is not wholly or mainly engaged in the business of
g money or in holding or dealing in shares, securities, investments or land.

2 November 2012, for FBT purposes, a working owner is not an employee. Instead, the
provided by the LTC to the shareholder is considered as a distribution of profits to that
holder.

[ ITO7 ss GB 23, GB 24, GB 258,
GB29(2){c) ]

19210  Anti-avoidance rules relating to LTCs

anti-avoidance measure relating to LTCs applies when two or more owners are
s and one of those relatives is less than 20 years old. In that case, the effective look-
interests, and consequently the income and deductions, _ailocatcd to an owner may be

by the Commissioner, having regard to the services rendered and value of
ibutions made by the various owners to the company. See s GB 25B.

919-210
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Additionally, the Commissioner may also determine the amount of Provisional
taxpayer should pay under the circumstances set out in accordance with a
issued by the Commissioner under s 119 of the Tax
taxpayer has failed to furnish income tax returns or where the Commissioner
taxpayer is required to estimate and has either failed to furnish an estimate o |
considered not fair and reasonable): see s RC 5(7) and f22-110.

922-075 Standard (uplift) method [1T07 ss RC 5(2)-(4), RC 6, RC 10, kg3

The standard calculation method is the default calculation method but it
another method is adopted. It applies if other prescribed methods do not,
overridden if another method is selected.

|

Under the standard method, the amount of provisional tax payable for a tax year is;
® 105% of the previous tax year’s residual income tax (RIT), or

u for taxpayers who have not yet furnished their preceding tax year's tax ref
extension of time arrangement, 110% of the RIT of the tax year before the pr
year. [

Note that the Budget 2010 reduced the basic tax rate for companies and certaj
entities such as group investment funds and unit trusts from 30% to 28%. The loy
applied to these entities, collectively defined as ““new company tax rate persons’’
of the 2011/12 income year.

Sections RZ 3 and RZ 5 outlined modifications to the calculation of provisional
standard method for “‘new personal tax rate persons™” (individuals) and “*new
rate persons’’ (companies and certain multi-rate PIEs) for the 2011/12 and 20

years. For commentary on these modifications, please refer to CCH, New Zealand
Guide 2014. .

Residual income tax generally
Residual income tax (RIT) for a tax year is based on:

® the taxpayer’s assessment for the preceding tax vear, unless the Comimis
issued a notice of assessment for the tax year at least 30 days before '1' 5
in which case it is based on the Commissioner’s assessment for th@ :

see s RC 6(2)

the Commissioner’s assessment for the preceding tax year, whenever the
made, if the taxpayer has failed to file a return by the due date or has been:
extension of time for filing under ss 33 and 37 of the Tax Administration Act
RC 6(3), and s
the amount of RIT (if any) for the immediately preceding tax year, if the taxy
required to provide a return of income for the preceding tax year or the taxp
for that tax year was $2,500 or less and the taxpayer was not required to provi
not provided a return of income for that tax year by the date of instalment F
the corresponding income year: see s RC 6(4).

Any increase in RIT resulting from an assessment of a taxpayer’s tax liability
date for payment of the tax is ignored for provisional tax purposes: see s RC 6(5).

The standard method is not available if any of the other methods are adopted, ie
has been filed, the GST ratio method has been chosen or the Commissioner has
the amount of provisional tax payable.

922-075

Administration Act €

mstalmen

3 O

NAL TAX 949

of instalments _ |
tandard method is used, s RC 10 provides t!f_mt the amount of an instalment of
r;ax for a tax year is calculated using the following formula:

residual income tax x instalment number provisional tax

total instalments

1 income tax is 105% of the taxpayer’s RIT for the preceding tax year or 110% of the

s RIT for the tax year immediately before the preceding tax year or the amount
| by the taxpayer

~ ent number is the number of the taxpayer’s instalment for the year (cg 1,2 0r3)

b@e total number of the taxpayer’s instalments for the tax year

N ‘is the amount of the taxpayer’s provisional tax liabilities for the tax year to

. ge occurs to the balance date or cycle of taxable periods of a provisional taxpayer, the

of the amount of an instalment is made by applying the updated figures to the

the formula. See s RC 10(4).

Determining residual income tax following a

7 s RC 20
pnal year (1707 s ]

rules apply for taxpayers whose previous year has been a transitional year. Because

tax is calculated on the basis of the previous year’s residual income tax (RIT) an
is required to cffectively gross up or scale down RIT fpr the transitional year, until
ents the RIT that would have been applied had that transitional year been of a standard

,see s RC 20(2).

ount of RIT for the transitional year must be increased or decreased by the amount
 the formula set out in s RC 20(3):

residual income tax % days in current fax year
days in transitional year

is a person’s residual income tax, as applicable—

m for the preceding tax year, uplifted by 5%
m for the tax year before the preceding tax year, uplifted by 10%, or
® the amount estimated by them

122-080
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No benefit or advantage arises when the benefit is in the form of interest on a |g
current commercial rates, bearing in mind the nature and term of the loan. For ¢
the Commissioner uses the current commercial rates published by the Reserve 3
yardstick.

€24-240 Non-business income of charities (1107 sscwar, iy
Income derived by the following persons is exempt under s CW 41(1):
m the trustees of a trust for charitable purposes, and 2

B 3 society or institution established and maintained cxclysiyc_ly for charitab
and not carried on for the private pecuniary profit of any individual.

In addition, the trust, society or institution must be a tax charity (see Y24-195),

Charitable purposes are defined to include four categories — for the relief of p
advancement of education, for the advancement of religion and for other purpos
to the community not falling within any of the above categories. See s YA | a
However, this list is not exhaustive, and it may well be that anotherl purpose will b
as falling into the general law concept of what constitutes a charity. When a try
than one purpose, one of which is non-charitable, charitable status is denied ‘ P
charitable purpose is not subordinate to the charitable one. However, it is not r ntively estakli the purpose as charitable.
show that an organisation is run exclusively for charitable purposes. (See Exampl e2: . k
A charitable trust enters the tax base when it loses its charitable status. ] st fell Wﬁi‘l the criteria established as constituting a trust for the advancement of education. The
Example 1: imary GUrpyse of the trust was to ensure the continuance of education, the fact that parents and the school
OF the association of a non-charitable purpose with that of a charitable one, it is well seftle i “I:h"'g‘:_“sa:; a secondary TE"‘E— \E‘"’ s::ho;:ls ‘;FW bﬂgfﬁl_:ﬂ any l;':-"ﬂtbﬂ of the Pﬂgléz
the non-charitable purpose is not an independent purpose but ancillary, subordinate or j : "!?EP;E::; s«.—iﬁf E":an_o::-(_';f:tﬁ [(;QQT} Il;‘ B ZI"];: 'IS‘;[?; therefore present,
charitable purpose, its presence does not have a vitiating effect. See C afﬂ?ﬁ; New.';'ea.'md 3. Y Incorpo > 8,203.
i interpreted in a sli g .
fneei‘::;:agt L:?:ﬂ;e;:!ﬁ:nf mcilw-le-“c:: Egﬁfia‘:l:er:lztzlﬁsr; must be ofﬁm derived by the trustees of a fund created for the I:_n:n::ﬁt_oj" retired ministers of the Presbyterian
the exemption to apply. See Cowey Mills & Co Ltd v C of IR (1982) 5 NZTC 61,1 was exempt from tax. Th:: bencﬁ!s conferred on retired ministers were sufficiently connccted_ with
Bearing-Saeco (New Zealand) Ltd (1986) 8 NZTC 5,039. 3 ent of religion :md in suﬂicsem Fumbers to meet the _p-uhl:c benefit element of the charitable
s test. See Preshvierian Church of New Zealand Beneficiary Fund v C of IR (1994) 16 NZTC
Example 2: . o i Compare this with Hester v C of IR (2004) 21 NZTC 18,421 and Hester v C of IR (2005) 22 NZTC
Trusts are treated differently and less, restrictively than socictics a_nd e :Whﬂ. (CA). Leave to appeal to the Supreme Court was dismissed in Hester v C of IR (2005) 22 NZTC
exemption of their income from tax. Although a trust may not itself be exclusively )

g ; 5 SC).
establishment, it may still have a separate charitable function. If a scgrcgmzdl pmé Eof its S
i i i haritahl; oses, then s CW 41 (s 3 H ) .
Tw::i;:? rg&Ti%Ib:pﬁﬁlg:ﬁi?;j:?(t'—?:}jk{2!]02':; g;IIP\‘lZT C 17,737 (CA). R ical Council of New Zealand was exempt from income tax on eamings and interest derived from

R 4 . . P . ship levies as it was established exclusively for charitable purposes and was not carried on for the
The Court of Appeal decision in Latimer v C of IR had given rise to an issue ol

o S - pecuniary profit of any individual. The council was an instrument of the Executive Government of
of s CB 4(1)(c) of the 1994 Act. The wording in issue was: \' d; the Medical Practitioners Act 1968 gave the council responsibilities and powers of a public
Any amount derived by trustees in trust for charitable pu&s or

a private nature; the council did not exist for the benefit of medical practitioners in New Zealand

d g : AT ively for charil established to regulate and control their professional activities; and any benefit conferred on
society or institution established and maintained exclusively medical practitioners by the Act was ancillary to the council’s main object. See C of IR v Medical
of New Zealand (1995) 17 NZTC 12,409. This finding was upheld by a Court of Appeal majority.
IR v Medical Council of New Zealand (1997) 18 NZTC 13,088 (CA).
5:
W Zealand Education Trust was set up to promote New Zealand as a destination for foreign students.
i was unique in that it did not have beneficiaries. Rather, it had seven members that consisted of
for-profit education providers and private (for-profit) education providers, All education providers
ies imposed by the Education Act 1989. Some 30% of the levies were paid by the private education
While the High Court found that the charitable purpose of the advancement of education did
€ trust could not be granted charitable status because the public benefit test was not met. The fact
st carried out work that benefited both private and not-for-profit education providers called for an
of whether the benefit provided to the private education providers was more than ancillary or
“haritable status was denied on the grounds that the benefits provided to private education
could not be seen as merely incidental or ancillary, and therefore the public benefit test was not
Re Education New Zealand Trust (2010) 24 NZTC 24,354,

Trust v Charities Commission (2011) 25 NZTC 920-054 at 924-195.
124-250

0 Public benefit rule [IT07sYAT]

hen the purposes of a trust or organisation fall within any of the heads of charity (ic the
ment of education or religion, or any other matter beneficial to the community), the
organisation is not charitable unless it exists for the benefit of the community or an
ly important section of the community. It cannot exist for the benefit of particular
. This is the rule as to public benefit, and it applies in New Zealand.

le 1:

peiety for the Protection of the Unborn Child was refused recognition as a charitable organisation. An
jisation with political purposes is not regarded as charitable because the public benefit rule is not
lied with. Political purposes arise not only when the organisation is lobbying for a change in the law,
o when it advocates the maintenance of the existing law. The Court also stated that it was now
dispute that the clement of public benefit is a necessary prerequisite for valid charitable purposes; at
under the second, third and fourth heads of charity. See Mollay v C of IR (1981) 5 NZTC 61,070 (CA).
e this with Trustees of the Auckland Medical Aid Trust v C of IR (1979) 4 NZTC 61,404 (SC). Also
the Supreme Court decision in Re Greempeace of New Zealand Incorporated (2014) 26 NZTC
8% where the court held that a blanket political purposes exclusion should no longer apply in New
nd (see §24-195). The Supreme Court in that case concluded that the public benefit rule existed in
ion to the requi nt for a charitable purpose and rejected the suggestion that benefit to the public

There was some debate as to whether or not the words *‘established
exclusively for charitable purposes’ applied to both “societies or institutions
just to “*societies or institutions™". The Court of Appeal decision in Latim
the latter. Therefore, trusts do not need to be established and maintain
purposes in order for the tax exemption to apply. It is sufficient that the inc
trustees in trust for charitable purposes. This point was upheld on appeal to t
Latimer (Trustees for the Crown Forestry Rental Trust) v C of IR (2004) 21
(PC). This conclusion is retained in the equivalent provision in the 2007
because the income exemption for trusts is in a separate paragraph from the
for societies or institutions.

The trust rules . _
For the purposes of the trust rules, a trust is a charitable trust in any tax Y&
derived by the trust is accumulated and held in trust solely for charitable p

124-240
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and the following apply: ook

ons for a distribution to a surviving spouse, civil union or de facto partner or for
ate apply (see above), there will be no deemed acquisition at market value of
k transferred. As in the case of a transfer of depreciable property, this gives full

rollover relief provided for in the exceptions.

® there is no life interest established by the estate

® no property of the deceased is required by the estate to be held in trust (0
period in which the property is subject to administration or executorship),

® while the administration of the estate is continuing, the net income |
distributed beneficially to the maximum extent that is legally allowable,

In this case, the transfer of property from the administrator or execyt
beneficiaries is treated as a transfer of property under a relationship agreement.
means that the property is transferred at the trustee’s tax book value.
Assuming all of the other conditions are met, this exception still applies if
not in the tax base of the deceased is distributed to beneficiaries who are not
degree of relationship to the deceased. See the examples below.
Further, if this exception (and no other exception) applies, there is still a dec
acquisition at market value when the property that was in the tax base of
transferred from the deceased’s estate to the administrator or executor of the es
this exemption is a partial concession to the asset transfer rules.

Example 1:
Joe (a widower) died on 5 October. Tony is the executor of Joe’s estate. Included in the

ofer of property that is timber, standing timber or the right to take timber is made at

value if the property is disposed of to a person within the second degree of
to the deceased (for example, the surviving spouse, de facto or civil union partner,
lings or grandchildren of the deceased). This applies when the property is
from the deceased person to the executor or administrator of the estate and also
final distribution is made to beneficiaries.

tion of land that would have been subject to tax under “the ten-year rule’’ if it had
by the deceaged, will not be taxable under that rule, provided the land is distributed
y within th<1 sd&md degree of relationship to the deceased (for example, the spouse,

or civil partner, children, siblings or grandchildren of the deceased). This
when roperty is transferred from the deceased person to the executor or
are a residential rental property (the only property in Joe’s tax base), $5,000 cash and

G ¢ estate and also when the final distribution is made to beneficiaries.
of antiques (Joe collected antiques as a hobby when he was alive). The final beneficiaries #g — " Yend b
his son, Andy, Joe's niece, Adele, and the Red Cross. Tony makes the final distribution o fy *“sedeni-year rule”” is the disposal of land by:

March of the following year. Under the terms of Joe's will, Tony distributes the resid p ' ithi cars of acquiring it
to Andy, the $5,000 cash to the Red Cross and the collection of antiques to Adele. jand dealer or a land developer within 10 yea quiring
establish any life interest or require any of Joe's propernty to be held in trust.

Despite the fact that Adele (a relative of Joe who is not within the second degree of ) < T P ]
in Joe’s will as a final beneficiary, the exception for the final distribution ori Zinr-s]g. a person who has disposed of land within 10 years of acquisition for more than its cost,

This is because Andy (a relative of Joe who is within the second degree of relation at least 20% of the excess received is due to various rules or zoning changes that
residential property. Accordingly, the transfer of the residential property from Tony to te to that land.
the tax book value of the estate. Any tax consequences of the transfer will be real s no relief from the application of the ten-year rule, a deduction is allowed to the

e SYE PP or administrator or the final beneficiary for:
Example 2:

The facts are as in example 1, except the residential rental property is distributed to Ad
of antiques is distributed to Andy. In this case, the exception will not apply. There wi
and acquisition at market value of the residential rental property distributed to A\K' 1

Depreciable property
If the exceptions for a distribution to a surviving spouse, civil union or de facto
a simple estate apply (see above), there will be no deemed acquisition at ma
depreciable property transferred. Instead, there will be a deemed acquisition at
or tax book value of the transferor in accordance with the rules for the trans
under a relationship agreement. See s FB 21 and §13-580. This gives full effect
relief provided for in the exceptions.

A person who receives depreciable property by way of a bequest under the asse
can use the market value of the asset determined in accordance with those
base to calculate that person’s depreciation loss on the asset.

Example 3:

Jessica inherits a rental property from her great aunt. Jessica decides to keep the property &
Under the asset transfer rules, the wansfer of the property from Jessica's great aunt®
treated as a transfer at market value. The estate must include in its final tax retum any
income or depreciation loss arising on the transfer of the rental property. Jessica will be 8
the depreciation loss on the rental property based on the market value at which it was tran

See also 13-600.
925-545

pilder within 10 years of completing improvements to it, or

the cost of the land to the deceased person, and

| other costs incurred by the deceased person and the executor or administrator or the
ficiary that have not previously been deducted.

al arrangements

er of a financial arrangement by a deceased estate to the executor or administrator
tate or on final distribution of the estate is made at cost, provided that the trustee of
e is a cash basis person. The trustee of an estate can be treated as a cash basis person
ased person was a cash basis person at the date of death.

d prepayments

er of unexpired prepayments by a deceased estate to the executor or administrator of
e or on the final distribution of the estate is made at cost. The date of the valuation is
f the income year. See s FC 7.

provisions

savings provisions for the past treatment in a tax return in two situations:

sal of property to an administrator or executor or trustee on a person’s death, if
occurred before 1 October 2005, and

final distribution of an estate to a beneficiary made before 1 October 2005.
25-545
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The Extradition Act authorises extradition from New Zealand for an offence of a kin
committed in New Zealand, would be punishable under New Zealand law by .
months’ imprisonment. Tax evasion, for example, is punishable by imprisonmen
five years so that extradition may be obtainable for tax evasion committed in
state.

The procedures for processing an extradition request vary according to the j
requesting state.

New Zealand has concluded extradition treaties with the United States of A
Republic of Korea and Hong Kong (Special Administrative Region).

P> Note: Foreign account information-sharing agreement

On 12 June 2014, New Zealand signed an inter-governmental agreement (]
United States to clarify the reporting obligations of New Zealand financial instity
the United States law commonly known as the Foreign Account Tax n
(FATCA) and also to create specific exemptions from reporting. FATCA requi
financial institutions that are not exempted, including New Zealand financial
register with and report to the IRS regarding certain financial accounts held with

Under the terms of the IGA, New Zealand financial institutions are reg
information on their customers that are, or are likely to be, United States
information must be sent to Inland Revenue, who in turn will transmit it to Unif art

authorities under the existing exchange of information mechanism in the DTA acting parties.

two countries. The IGA also provides for reciprocal information to be sent from ax agreement (DTA) is part of a network of international agreements using
States to Inland Revenue. y al language, substantially similar in form and effect and designed to promote
New Pt 11B of the Tax Administration Act 1994 was inserted to explicitly authy mpes of guc_ds and services and the movement of capital and persons in international
institutions to obtain and provide to Inland Revenue the information that Ne eliminating international double taxation. ““The OECD Convention rules have an
obliged to obtain and exchange under the IGA. The new provisions deal with co mal currency used as they are by and in countries throughout the world and
the absence of any specific change. financial institutions might not have been a gly the language of the rules should be construed on broad principles of general
the relevant information to Inland Revenue without breaching the Privacy Act 1993 ion and having appropriate regard to the Commentary and any travaux préparatnires":

The new provisions are generally drafted in a broad manner to accommodate the p FP E.Ttergv Inc “9?0] lE(NZ']:C 7,176.
New Zealand entering into similar agreements with other jurisdictions in the futt a private or public ruling is not available for DTA matters: see QB 08/03,

) b . ion for a private ruling or product ruling on an issue dealt with i 1
" dingly, th p g or p g issue dealt with in a mutua
E;:'];lgi ;g:;;;ﬁorl;:nts take effect from 1 July 2014. Accordingly, this 1s lhe\ made under a double tax agreement — Tax Administration Act 1994, sections

] X 4)(d)(ii) and 91F(4)(d)", Tax Information Bulletin Vol 20, No 7, August 2008, at 20,
926-285 !)uuhle tax agreements paramount )\’%,Q ambulatory and not static meaning so that a DTA may prevent the imposition of
to domestic law \(\\ :

al gains tax introduced after the contracting states entered into the DTA: Undershafi
The fundamental principle relating to double tax agreements (DTAs) i

v FC of T2009 ATC §20-091.
paramount to the domestic law. This means that their provisions have effect m 300 Meaning of “permanent establishment”
the rules contained in the domestic law.

8 non-resident has a “‘permanent establishment™ (PE) in New Zealand and the
Resources Capital Fund Il LP v FC of T 2013 ATC Y20-386 found that the ' ofit is attributable to the PE, the relevant double tax agreement (DTA) will provide
resident limited partners of a limited partnership formed in the Cayman Isla

: riner non-resident entity is subject to tax in New Zealand. (The reverse also applies: New
to a tax treaty exemption from Australian income tax on share sale profits.

X m €t : « iders conducting business overseas will not have their business income taxed by an
domestic law position of the Cayman Islands I1m1t‘ed partnershlp_belng de overnment if a relevant DTA exists, so long as they do not have a PE overseas.)
company subject to assessment was inconsistent with the exemption avaid

: : : ) : o el ally means a fixed place of busi th hich the busi ise i
] 7 ted S place of business rough which the business of an enterprise is
Australia—United States of Ame'rma DTA f(:‘ll’ the United States TESldff'ntllml ly camied on and js usually based.on at 5 of the OECE Model DA This
The general approach of DTAs is to recognise that the country of residence enj od Th

) ! ) I place of management, a branch, an office, a factory, a workshop, a mine, a quarry,

right of taxation of a taxpayer engaged in a cross-border transaction. For busin gas well, and an agricultural, pastoral or forestry property. The concept of
country of residence retains the sole right of taxation unless the non-resident appears to underlie the meaning of a fixed place of business, Activities that are
permanent establishment in the country of source. For dividends, interest

_ i or r I ratory and that are auxiliary to a place of business — for example, using facilities
country of source may tax the income, albeit at limited rates, despite the ab e, display or delivery of goods or merchandise — do not come within the ambit
permanent establishment in the country of source.

926-285

ple:

Co leases barges to NZ Co so that the charter income paid to Japan Co has a New Zealand source.
er, Japan Co neither has a permanent establishment in New Zealand nor is deemed to have one. New
may not tax the charter income.

n provide t!iat the use of substantial equipment in a contracting state under contract
ent establishment situated in that state, eg Australia as a state of source may tax

income from leasing of barges by a Singaporean resident: McDermott Industries (Aust)
v FC of T 2005 ATC 4398.

'As prescribe a lower rate of tax than would otherwise apply under domestic law. For
royalties paid to residents of Australia and the United States of America are taxed at
of 5% rather than the usual 15% rate. Usually any such limitation is expressed to
the extent that the payment is at an arm’s length level.

) Interpretation of double tax agreements

and courts have adopted an approach consistent with that outlined in the 1980
Convention on the Law of Treaties, to which New Zealand is a signatory. The

of public (iitgrnational law applicable to treaties, and their interpretation, are
ion. The terms of a treaty are given their ordinary meaning in the
and in the light of its object and purpose. The context of the treaty is
(2) of the Vienna Convention, to the preamble, annexes and agreements

926-300
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account in determining income. The self-assessed cost scheme is an altemng
The main variation between the national standard cost scheme and the caj
option is that sclf-assessed costs use a farmer’s own costs of production,
standard costs use nationally provided average costs. The main features g
standard cost scheme are as follows: '

o livestock i
that qualifies as “*high-priced livestock™, as defined in s YA 1, must be valued
visions governing this type of livestock. The high-priced livestock scheme
to livestock costing $500 or more. The purchase price must also be at least five
sreater of the national average market value for the relevant livestock class for the
ar in which the animal is purchased and the national average market value for the

® The scheme is based on national average costs of production. 7
stock class for the immediately preceding income year. Straight-line or diminishing

® Homebred stock are valued using national average costs for breedin

growing. eciation is available at the person’s option. Once animals have been depreciated to
A n;li(tional average rearing and growing cost will be added to homebred a:;;a f: thn;a;ic]:r\;a;ﬁzi{;hey R B ol T R L R
stock. :

W Except for rising three-year male non-breeding stock, no rearing and g;
be added beyond homebred rising two-year stage. Costs are accuma
(generally rising two-year stage) and are held at that level within an : . .
until the stock is disposed of (ie the cost of an animal will remain cons n definition of “*bloodstock’ (see 127-300)) is valued under:
life). ‘market value option

® An inventory system is required for mature mixed-age classes to caleula eplaceme ice option
inventory value under national standard cost. The minimum standard g
system is the average cost inventory system. More complicated alternatiy
identification and first-in first-out (FIFO) costing.

®  All purchased livestock are taken into account at actual purchase price.

B The average of homebred costs and purchase costs is applied to stock on
end to derive a closing value. r

u !:ree movement ‘:?etween national standard cost, market value or replace
imventory grouping basis is allowed, but a two-year notice period
movement between national standard cost and self-assessed cost. See fun

B The national standard cost scheme can be used in conjunction with the he;
See 127-267.

Self-assessed cost

The self-assessed cost option is based on farmers assessing their own costs
guidelines issued by the Commissioner of Inland Revenue. The national
uses national average costs of production. The self-assessed cost guideli
(a well-accepted unit based on feed intake) to apportion farm cos
The apportioned costs are accumulated to determine the cost of lives
The main features of the self-assessed cost option are as follows:

® Self-assessed cost is an alternative to national standard cost for pers
assess their own costs.

( ;f}ed livestock

ed livestock (eg rabbits, opossums, emus, alpacas, and horses that do not come

iom, or
ssioner agrees, the standard value option.

een schemes

features of the rules governing movement between schemes are as follows:

is free movement from the national standard cost or from the self-assessed cost
me to the market value or replacement price schemes.

son can move animals to the herd scheme at any time on an animal-by-animal
s; this applies to the adoption of the scheme and to progressive movement of stock
bers or classes to the herd scheme.

increase in stock numbers in any herd class valued under the herd scheme can be
under an alternative valuation option provided a minimum number is valued
the herd scheme.

ome cases, written notice of an election to change valuation methods must be given.

on cannot use both the national standard cost and self-assessed cost in the same

election to use the herd scheme is irrevocable, with limited exceptions.
5.

Specified livestock [1T07 s YA 1, sch 17, sch 18]

® Persons cannot use the self-assessed cost option and the national standard ® six difff:renl types of specified livestock. These are sheep, beef cattle, dairy cattle,
the same income year. Any change from the self-assessed cost option to'th  Boats and pigs. These types are set out in column 1 of sch 17 of the Income Tax Act
standard cost scheme requires two years’ notice. See further at 427-295. : ether with the various claqses into which those types of specified livestock are

[(column 2). These classes of livestock are referred to in all valuation methods.

. purposes of the national standard cost scheme. livestock are also classified into

and inventory groupings:

are 16 categories of livestock. These are the categories for which national

ard costs are declared annually for the purpose of the national standard cost

me. These categories are set out in sch 18.

e are two inventory groupings referred to in the national standard cost scheme.
¢ are: rising one-year stock, and mature stock (which includes rising two-year

k).

® The rules governing the self-assessed cost option are not contained in
set out in guidelines issued by Inland Revenue. See Tax Information B
7, March 1993, Appendix A.

See Y27-268.

Other areas covered by the livestock valuation provisions

The other areas covered by the livestock valuation provisions are: high-priced
specified livestock: movement between schemes; and income equalisation and ad
provisions, "

927-235 127-260
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929-220 Automatic enrolment

From 1 July 2007, every employer i / i i

or ’ yer in New Zealand is required to 2
eligible permanent employees into a KiwiSaver Scheme on a:.]::: -
employment. Eligible employees are New Zealand citizens aged betw, o
of eligibility for New Zealand Superannuation (currently 65). .

Employers must ask all new empl i iwi
n ployees if they are already a Kiwi§ c
not, the employer must give the employee a KiwiSaver information pi:::ir .
;t:mng work. These information packs contain all the necessary inf-::n-nm.n?‘rl
mu:;\?lei to l:nake a decision regarding their participation in KiwiSaver. Th:n
also be given to any employees who opt in to Kiwi ;
they are considering opting in. F S s
Employers must provide Inland Revenue (IR) wi
| with the names, tax fil ers. a
all employees who are automatically enrolled or who opt in to Kiwisz\?euf i

Al 1 _ -
winthe:mp oyer who has selected a preferred KiwiSaver provider must alsg s

sloyer did not supply an investment statement for the employee's chosen
or scheme, if the employer had a preferred scheme provider in place

. outside of the employee’s control meant that the opt-out notice could not be
within the time limit for opting out and, in the opinion of the Commissioner, it is
blc that a late opt-out notice be accepted, or

o has occurred and the person does not meet the requirements.

ioner may accept a late opt-out notice if it is received by the Commissioner or
to three months after the date when IR receives an employee’s first contribution.
out notice is received and the Commissioner does not accept it, the notice will be
£it were an application for a contributions holiday, if the person is eligible to apply
129-245. A contributions holiday in lieu of a failed opt-out is usually granted for
1f a contributions holiday is granted in lieu of an opt-out, IR will not notify the
‘named on the opt-out request.
4 a standard practice statement SPS 07/04, *“‘Discretions to be exercised by the
Revenue under the KiwiSaver Act 20067, which sets out the
n exercising some of his discretions under the KiwiSaver Act 2006,
ing late opt-outs or applications for contributions holidays. SPS 07/04
Information Bulletin Vol 19, No 6, July 2007 at 10.

B an investment statement for that scheme, and

B notification that, if employees do not choose their ow '
ey ir own scheme, th z

the employer’s chosen scheme (and not to one of the default KiwiSc:ver' i

. : : &

g&g:ﬁ?:ﬁe;ﬁrﬂ?ﬂvﬁl“ do not apply if an employee is already a meg 9 .?;, ntributions to KiwiSaver [ KIW P13, subparts 1, 34, s 4(1) ]

time. This means t-hat, when ’a?': Tn:ﬁgyr::iﬁaﬂy;e;‘mfmbﬂ oL 90e Kiwi oyer is required to deduct contributions from an employee’s gross wages or salary

new employer must be paid via IR to the memI;ger’s exr-i' ‘;ib’ﬂrsi,{:;oﬁmbm“s first payday after the employee starts work. Unless the employee elects to go on a

scheme if the member wishes. If the member selects asn:\.% sci;;:aver s putions holiday”™” (see §29-245), contributions will continue until the employee leaves

& . e, &

‘].s‘é:heme will be transferred to the new KiwiSaver scheme. This is S:Jhlf
iwiSaver scheme provider providing notification to the existing provider an

929-225 Opting out
Opting out

contributions arc subject to employer’s superannuation contribution tax (ESCT) and
1 2012, ESCT is required to be deducted from employer contributions made to a
scheme. An exemption from ESCT for employer contributions applied up until 31
1 2012. See §29-420.

aéinw?snployee who is automatically enrolled in KiwiSaver can choose if th contributions
dhir :;eg;;o:nggf ?ulihThe ?:IP""“f period for employees runs from the ard contribution rate for employees to KiwiSaver is 3% of an employee’s gross
ploy o the end of weck eight. Up until the time th oy wages (from 1 April 2013), with an option to contribute at a higher rate of 4% or 8%.

KiwiSaver, contributions to KiwiSaver will be made. To opt out th
Inland Revenue (IR) or the employer with an opt-out notice (fo 1055
opt-out request’’). The notice is effective from the date it is accepted by IR‘or
employer, as the case may be. In practice, the employee can complete and
during the ﬁrslf two weeks, but it will not be actioned by IR until the end of the
Form KS 10 is contained in the KiwiSaver employee information pack

employees on their start date. See §29-220. e

For the purposes of ss 17-20 of the opt- ; .
employer. ¢ opt-out rules a PAYE intermediany 8 g

Late opt-outs

Late opt-outs will only be accepted issioner’s di ioni
' at the Commiss
following applics: P issioner’s discretion if one

or wages means “‘salary or wages'’ before deduction of tax. **Salary or wages”’
 the same meaning in the KiwiSaver Act 2006 as in s YA 1 of the Income Tax Act
ent that redundancy payments are excluded as are the value of housing or living
es or benefits.

ays are included in the KiwiSaver definition of *‘salary or wages'’ unless otherwise
ed or the amount of the extra pay is a redundancy payment. Parental leave payments
yments of compensation under the accident compensation legislation are also included,
when calculating the amount of an employer’s compulsory contribution (see below).

loyee selects any other rate on his or her KiwiSaver deduction form (KS 2), or does

L
a rate. deductions must be made at the default rate of 3%.

le:

ined NZ Co in November 2014. She earns $500 per week before tax and other deductions. She has
ed out of KiwiSaver and has not given NZ Co notice requiring contributions at the higher rate of 8%.
tax code “M"", PAYE would be $77.15 with KiwiSaver contributions of $135 per week (3%). Linda’s
ay would be S407.85 (8500 — $77.15 (tax) — $15 (KiwiSaver contribution)}).

il Revenue (IR) provides KiwiSaver contribution calculations in the PAYE deduction
88 (IR 340 and IR 341) and PAYE payroll specifications for employers to use.

B the employer did not supply the employee with an information pack witl
of the employee starting new employment

B R did not send an investment statement for the default KiwiSaver schem
employee was allocated é

929-220
129-230
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to certain decisions of the Commissioner and to assessments. Also, a regisi
liable to pay interest and late payment penalties if GST is not paid by the dye
must keep full and appropriate records establishing that person’s liability for the.
advise the Commissioner of certain events, ie give notice to the Commissioner y
of any change of address or ceasing to carry on a taxable activity. Cancellation g
does not relieve a registered person of the obligation to meet pertinent GST reg

Special status registration
Special registration principles apply to the following individuals and groups:

mmissioner’s preliminary view was that a body corporate makes supplies of services
of a unit title. Further, those owners provide consideration for those supplies in the
body corporate levies. By making such supplies for a consideration a body corporate
n a taxable activity. Consequently, a body corporate that makes supplies that exceed
p00 threshold is liable to be registered for GST. Similarly, a body corporate that
plies below the threshold may voluntarily register for GST. The reasons for this
set out in detail in the issues paper. However, the conclusion reached was not

free from doubt.

ubmissions on the issues paper raised policy arguments on why bodies corporate
ot be required to register for GST. In response to these submissions, and because of
about the potential compliance costs that could arise under the proposed
on, the Government decided to change the law so that it aligns the GST treatment
operational practice and the GST treatment of other private homeowners. The
ent’s proposed new rules are set out in a Discussion Document, **GST treatment of
B personal representatives, liquidators, receivers and mortgagees in possession. . porate’”, released in June 2014. These include:
See ss 55-58 of the GST Act and §32-130, §23-110 and $23-115. GST exemption

Registration for non-residents

With effect from 1 April 2014, non-residents that are not making taxable s
Zealand may be able to register under a new provision, s 54B. Currently
businesses that are not carrying on a taxable activity in New Zealand may sti

New Zealand GST as an economic cost of doing business. The new provision
resident businesses to register and claim input tax deductions in broadly the s:
comparable New Zealand businesses.

For a non-resident person to be registered under s 54B, the Commissioner m
that the person is not liable to be registered under the ordinary registration rules

B groups of companies

B groups of persons

B branches and divisions of a registered person 1
B unincorporated bodies, partnerships, joint ventures and trusts, and I

for goods and services that a body corporate provides to its unit
nit Titles Act 2010

gh™ rule to allow GST registered unit owners to claim back GST on
provided to the body corporate by third parties (such as insurance) to the extent
klch)these relate to the unit owners’ taxable activity, and

a ings™’ provision and date-of-registration rule that apply to bodies corporate that
ered for GST before 6 June 2014 (the date the proposed changes were announced).

-exemption should generally prevent bodies corporate from registering for GST
they will not carry on a taxable activity in relation to their exempt supplies to unit

ose bodies corporate already registered will become de-registered as a result of the
d exemption. The “*savings provision™ would apply to bodies corporate currently
d for GST so that they would apply the new exemption from 6 June 2014 and apply
g law for earlier periods. The date-of-registration rule would apply to bodies
that registered for GST on a date between 1 April 2010 and 6 June 2014, and who
so be covered by the savings provision. These bodies corporate may elect to be
5 being registered for GST from the later of:

 date of their first taxable period beginning after 1 April 2010, or
date they first became liable to be registered for GST under s 51(1).

~through™ rule would treat any supplies that are received by the body corporate
insurance or maintenance) to be provided directly to the underlying owners in
on to each unit owner’s ownership interest in the body corporate. It would apply to
ade after 6 June 2014.

draft legislation is included in an Appendix to the Discussion Document. The
nt intends to introduce amendments to the GST Act in the next available taxation

® the person is registered for a consumption tax in the territory in which
or, if that territory does not have a consumption tax, the person is carr
activity in that territory that would make them liable to be registered in
they were carrying it on here

® the person’s input tax claim for their first taxable period after registratio
more than $500

® the person’s taxable activity does not involve a performance
reasonably foreseeable that the performance of the servicesyi
Zealand by an unregistered person, and

*

B the person is not carrying on, or intending to carry on, a taxable activity
and is not, and does not intend to become, a member of a group of con
on a taxable activity in New Zealand.

If a non-resident registered under s 54B starts making taxable supplies or be
of a group of companies making taxable supplies, they will be treated as not
that date.

See Tax Information Bulletin Vol 25, No 9, October 2013 at 33.

Bodies corporate :
On 8 May 2013, Inland Revenue released an issues paper, IRRUIP 7, Bodl
GST registration™, discussing the GST treatment of bodies corporate registe
Titles Act 1972 or the Unit Titles Act 2010. The paper was in response to.
whether a body corporate carries on a taxable activity and can be registe
issues paper set out a tentative interpretative position for consideration and
alternative views, inviting submissions from interested parties on both the 1
the appropriate policy outcome.

932-148

) Cancellation of
LHon ['GST ss 5(3), (3B}, 10(7A), (8), 16(4), (5), 51(1), 52, 53, 54C ]
lion can be cancelled if a registered person:

to carry on all taxable activities, or -

to be liable to be registered (that is, the projected value of that person’s taxable
plies in any year to come does not exceed $60,000).

on triggers an output tax liability on assets held within the GST taxable activity.

132-149
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RIBUTION OF PERSONAL SERVICES INCOME

295 Attribution rules for personal
ices income
re specific anti-avoidance rules in ss GB 27-GB 29 which prevent higher income
from diverting personal services income to other associated entities such as
es, trusts and look-through companies (LTCs). The policy intention is to ensure that
wnayers cannot avoid the highest personal tax rate (currently 33%). The atiribution
ply to the 2000/01 income year and subsequently.

ber 2011, Inland Revenue (IR) published Revenue Alert RA 11/02 which sets out
“cerns in relation to taxpayers structuring their affairs in order to divert personal
income to take advantage of lower marginal tax rates and reduced child support or
loan obligations. The Commissioner considers that some such arrangements may
1o tax avoidance, and the Revenue Alert describes the factors the Commissioner will
account when reviewing these arrangements and the case law she considers relevant.
Alert RA | replaced Revenue Alert RA 10/01 (June 2010) and updates the
i owing the Supreme Court decision in Penny and Hoaper v C of IR

25 NZTC 73.

Th isi i . » ; : . ; .
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principles which apply from that date. ussian .of ARge xpenditure‘ The amount attributed is deductible to the associated entity in the

933-270 Recipient of diverted income ) o= v&ar in which the amount is attributed.

The essence of diverting income for t i non-

‘ ax purposes is to have it diverted :

?f.‘zop::r::;r [};gmsc ratehof tax is lower than that of the person who wou]:goo?h i
e i wv};ever, ﬂ'; e transferee must also be the person associated with the splication of the attribution rules

sl Tho;n : e benefit of the income would in any event have ' E

i {-m he & ::1;; ﬁ?ftthe :’e cipient of income may well call for as much ribution rules apply when a taxpayer who carns income from personal services (the

pa ¢ tax planner as the method of achieving the income div o person) inserts an associated entity between the working person and the party

ing those services. The buyer of the services deals with the associated entity, which

Among considerations which i
must be taken into account, apart fr i
; om i it i i : :
ap com e the income arising, but it is the working person who actually provides the services.
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be effective it is necess i
ary for the assignor to relinquish all
. control
g\yer Eenl':an]s to defeat thc‘ effect of the assignment, it cannot be usvf::{
signed the income so that it no longer forms part of the transfemr’sal

thls context 1t 1s ﬂlﬂ pOwEl to dﬂj t t]lc as m 1
ca
S‘gl ent Wh]ch 5 Impﬂrtam and r

933-250 Meaning of right to income

It is necessary to draw a distinction bel i ]
_ tween the assignment of an existing sohi s,
Lhuiri;stxgn?:;;tﬁ of an_z;pectancy or possibility of becoming enl‘itlefilxtlgui]n.lgg?fgt
1 isting right to income is an existing chose in acti
- Ctl :

?rsrﬁlﬂ.gﬁ?tﬁgﬁf and .S'ggnigv B};—idge Nominees Ltd v C of IR (1990]3 l‘;hlt?h
assigned legally or equitably, whether or not fi e

expectancy or a possibility of becoming entitled to income is, on th: Lt(];:;m o
assignment without consideration and in some cases not even ‘then ™

33-260 Temporary settlement of property

In some cases, a taxpayer ma i
: . a y attempt to achieve short-term tax i
msignn'g' the &;ncumc-producmg property to another. During mesgggfg £
arising from the property forms part of the assignee’s income. At the ¢ d

of transfer the pro eV i
N property reverts to the assignor, who would recommence to deriv

[1T07 ss DC 8, GB 27-GB 29, YA 1]
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’ rules apply purely for the purposes of income tax. The parties’ transactions remain
ed in other legal or commercial contexts.

are the DSSlbIII':!pr of Icgis} tiv 2 as! p nni B i phicatio to prescri Crl
me p‘ ative chan CS, set plannin implicati bed i - -
; isti g : " s ; ti 1 I S i iter i'd, the intcr‘posed ﬂSSUC]ated E“tlty must attribute ¢ ttot
Dph stication of the axpayc the ta-:(pa) €rs appreciation of the le jorKing person under § GB 29.

ghegﬁ:mu;lgerstandinﬁ of f;l;iz nature of the vehicles that might be empl
r personally of having the i : i
g the meome diverted to the new recipi bution to the working person is required when the services are purchased and provided
g 0 different persons as noted above. and the following criteria are satisfied:

933-285 Mass-marketed tax schemes [IT07 ss GB

In 2002 the Government became i
: t concerned at the proliferation of mass- | tax
'slf:l_lhcesmes |:V|‘ll£‘|‘l allowed investors to obtain tax benefits far in excess ;‘%S m?ﬁm
invol':' isr.::g e;r;':]:; i:gnc:ﬁttg.}rpxcally baied on films, forestry and intellectual property tr
olv ¢ oans used to acquire assets which were difficult
participants in the schemes received tax benefits regardless of the success of thctgc T

_‘fhegtgnsmGB_-ﬂ:S—GB 48 of the Income Tax Act 2007 were enacted to counter this &
i provisions generally apply from the start of the 2004/05 income year. althnug'f;
sactions entered into before that year are also affected. E -
Broadly, taxpayers and their associate i
I ly, taxpay s who are parties to, or affected b in
g;:;;r:!inltlsmﬁc_i ‘lzf(:icc;-ursed {li{:]ns must defer the deductions wh{égeg;lsr; from
. This *‘deferre uction’” rule is activated when the total cost of 1
by the taxpayer under the arrangement satisfies within prescribed criteria. -

For a more detailed discussion, refer to §10-061.

133-250

m 0% or more of the associated entity’s total assessable income from personal services
during the income year is derived from the sale of services to the buyer of the services or

" an associate of the buyer
80% or more of the associated entity’s total assessable income from personal services is

derived through services personally performed by the working person or his or her
relative (the test for a relative, discussed below, is applied at the beginning of the

purchaser’s income year)

the working person’s net income for the income year exceeds $70,000, including any
amounts available for attribution (for this purpose, income includes a fringe benefit from

_ an associate of the working person), and

B substantial business assets (as defined) are not a necessary part of the business structure
used to derive the associated entity’s assessable income.
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