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domestic companies and foreign-invested companies contributes to the unfairness and
discrimination in regulating companies” activities.

Stringent registered capital requirements for incorporation

The 1993 Company Law set a rather high requirement on registered capital.
Article 23 provided different minimum capital requirements for registration according
to the business nature of a company. The minimum registered capital for a company
engaged in science and technology development and consultancy was RMB100,000 and
for company engaged in production was RMB500,000.

In addition, Art 23 of the 1993 Company Law required the registered capital to be
fully paid up one-off at the registration. Such high requirements posed difficulties for
incorporation and limited the capital raising. In practice, many entrepreneurs bribed
company registration officers and forged capital certificates so as to successfully
register companies.

High threshold for companies to get listed

The share capital requirement of RMBS50 million for a company to get listed was
too difficult to meet (Art 151 of the 1993 Company Law). This frustrated those
companies in urgent need of capital raising and indirectly led to the false disclosure in
company registration process, packaging listing in China and red-chip overseas listing.

Doubts about the accountability of the management

The 1993 Company Law had provided the respective powers and responsibilities of;
the board of directors, the board of supervisors and shareholders’ general meeting.
However, lack of relevant enforcement procedures undermined the application of thdse
provisions. For example, Art 45 designated the chairman of the board of directdrm to be
the sole representative of a company. In China, the chairman often is also\the chief
executive director concurrently. Power concentrated in the hands of ont\single party
without effective supervision caused the chairman to abuse his executive power in the
management of the company.

Furthermore, the directors of a company are often appointed by majority
shareholders or the government. Lack of independent directors in the decision-making
process raised doubts about independence of the board deliberation and fulfilment of
fiduciary duty of the directors.

Ineffective internal supervision

Supervisory board or supervisors had notoriously few functions in managing and
overseeing company businesses. Pursuant to Art 52 of 1993 Company Law, limited
liability companies with a relatively large-scale business operation are required to set up
a board of supervisors, while limited liability company with a relatively small number
of shareholders and of a relatively small scale may have one or two supervisors. Yet, the
Law did not clarify the criteria of “relatively large-scale”. In practice, many large
limited liability companies did not even set up a board of supervisors. Even in those
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companies that have a board of supervisors or supervisors in place, Art 54 provided the
board of supervisors or supervisors very limited statutory power. The means for
exercising such powers was insufficient as well. Consequently, their function in
managing and overseeing company business operation was greatly undermined.

For listed companies, most of them were transformed from SOEs. The State acts as
the largest shareholder in about 60% of listed companies and usually appoints the
members from the relevant government authorities or public organisations as
supervisors. The absence of supervisory independence and technical capacities of the
supervisory roles, as well as inadequate regulations on supervisory powers and
implementing procedures, ultimately affected the management and performance of
company business.

Light punishment for management malpractice

The 1993 Gémipany Law had provisions on the duties of directors, supervisors and
senior managefitbnt personnel of the company (Art 59-63) and liabilities for breaches of
their duties(A¥t 63). Despite this, these duties were incomplete and the corresponding
civil coffipensation liability was missing. Many company directors, especially those
appoiriteiisby the government, did not perform their duties properly but bore no
liabilities for corporate business failure.

Wo effective mechanism to protect minority shareholders

Article 111 allowed shareholders to bring an action against the company when
shareholders’ interests were infringed upon by a resolution passed in the shareholders’
general meeting, however, lack of statutory procedural rules for bringing such actions
led to the failure to accept this type of law suits by the courts. Although the Supreme
People’s Court was pressured to release judicial interpretations to respond to the
repeated calls for minority shareholders protection, its change of attitude in judicial
interpretations from 2001 to 2003 demonstrated the reluctance of move by the courts.

No effective means to ensure the integrity of auditing reports

SOEs often appointed accounting firms in their favour. Some accounting firms
even gave false accounting information purely for profits. This is partly because no
severe punishment had been imposed on the accounting firms and their employees for
giving false reports. In addition, there were no clear provisions obliging companies to
provide true information to accounting firms, nor were there provisions granting
accounting firms the right to request true information about audited companies. In fact,
even if some accounting firms subjectively wanted to do their jobs properly, the chance
of getting accurate information for auditing could not be guaranteed objectively.

No limits of external investment

_ There were no provisions to restrict the company from purchasing and selling its
major assets, or providing security to the related parties. The board of directors hence
!1ad a chance to abuse their power to deal with the company’s assets for their own
Interests.
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(b) strict segregation between banking, insurance, securities and trust industries. Thig
was consistent with the stages of the economic reform then, yet it no longer severs
the current reform in the banking and insurance industries;

(c) no effective mechanisms for the protection of minority shareholders;

(d) narrow connotation of “securities”. Only shares and corporate bonds were
allowed to be traded on stock exchanges and could only be traded on a stock
exchange under the 1998 Securities Law. Trading over the counter was
prohibited:;

(e) unnecessary restriction on business scope of securities companies. It was
unreasonable to distinguish comprehensive securities companies and brokerage
securities companies;

(f) no effective civil liability provisions; and

(2) unclear duty of information disclosure imposed on securities companies,
securities clearing and settlement institutions.

In recent years, there were many calls from diverse fields in China to amend the
1998 Securities Law. According to the Legislative Plan of the Tenth NPC Standing
Committee, the Fiscal and Finance Committee of the NPC formed a group to lead
drafting of the Securities Law. The group included members of the Fiscal and Finance
Committee, the LAC, the State Development and Reform Commission, the Legal
Affairs office of the State Council, the CSRC and the Supreme People’s Court. A
working group was also set up, consisting of members of these institutions, whilst eight
experts were appointed to form an advisory committee.® To tackle the problems in the
China’s securities market, the Fiscal and Finance Committee drafted the Securities Law
Amendments Bill after many revisions. Investigations were widely conducted in China:
Seminars took place involving economics and law experts, listed companies. §tick
exchanges, securities firms, securities investment institutions, and medium_axa\small
sized investors. International symposia were held with foreign experts from\the US, the
UK, Germany, Korea and Hong Kong.* On 20 April 20035, the Sccuvities Law
Amendments Bill was sent to the NPC Standing Committee for the fissi\review. Afier
that, the LAC sent the Bill to the departments of the StatesCauncil and local
governments, as well as other relevant institutions and experts for comments and
suggestions. A revised Bill was later sent to the 18th Plenary Meeting of the Tenth NPC
Standing Committee for a second review and was subsequently passed in this meeting.

The Securities Law Amendments Bill was drafted in accordance with the guidelines
from the Resolution of the Third Plenary Meeting of the 16th CCP Congress. This
Resolution requires the government to “greatly improve capital and other markets, to
further reform and stably develop the capital market, to broaden direct investment, [and]
to establish a multi-level capital system”.® It also requires the adoption of the principles
of “openness, fairess and justice” in addition to those of “legalisation, supervision,

3 Fiscal and finance Committee, Explanatory Speech on the Securities Law Amendments Biil, 20 April
2004, This speech was published in Li F (ed) Annotation of the PRC Securities Law, Beijing: Law Press,
2005, p 415-424.

4 LiF,p4l6.
5 Ibid.
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self-regulation and standardisation™.® The legislative goals of the 2005 Securities Law
include:
(a) to regulate and standardise the issue and trading of securities;

(b) to protect the rights of investors; and

¢) to maintain socialist economic order and socialist public interest and strengthen
the development of a socialist market economy.’

The major changes to the 1998 Securities Law can be summarised as follows.

{}3-002 Improved supervisory mechanism of listed companies

Many corporate failures and irregularities were caused by lack of effective
supervision. The 2005 Securities Law aims to improve the supervision by the following
means:

(a) Establishiigha listing sponsor system in the issuance of securities (Art 11). A
listing~sponsor system was recognised in the Law in accordance with the
requirémients of the State Council’s Several Opinions on Further Improvement of
theNShare Issue System and Adoption of a Listing Sponsor System. Only
inistitutions can act as sponsors. Listing sponsors are imposed on duty of honesty
and trust, duty of care and diligence. If a sponsor violates its duties, it shall be
subject to reprimand, confiscation of profits, fine, suspension of business and
cancellation of business license. The employees of this sponsor directly
responsible for a violation may be subject to personal liabilities (Art 192).

(b) Enhancing the duties imposed on controlling shareholders, de facto controllers,
directors, and senior managerial officers of listed companies (Art 67, 69).

(c) Establishing a pre-disclosure system to enhance transparency of listings (Art 21).

113-004 Strengthened supervisory framework of securities
companies

The capital requirement for setting up a securities company has been significantly
reduced from RMBS00 million to RMB200 million. Other requirements have also been
rewritten (Art 124). It is clearly stated that securities companies must have articles of
association that are in accordance with the Securities Law and Company Law.

The 2005 Securities Law allows securities companies to expand their business
overseas. However it leaves the CSRC to make detailed rules in this respect.

Securities companies are no longer classified as brokerage securities companies or
comprehensive securities companies. With the approval of the CSRC, any securities
company can conduct part or all of the securities business (Art 125).

Management personnel of securities companies shall meet certain employment
qualifications. Both positive and negative qualifications are provided in the

6 Ihid.
7 Ibid,p3-4.

PRC Company & Securities Laws — A Practical Guide 13-004




36 Part Il — Company Law and Annotation company Law of the People's Republic of China 37

Chapter VI — Qualifications and Duties of Company Directors, Supervisors and Senior [Annntaﬁnn:
Management Personnel The Company Law allows only two types of companies to be established in China:
Chapter VII — Corporate Bonds limited liability company and company limited by shares. The former refers to a

company in which shareholders” liability is limited to their subscribed registered capital

ter VIII — Finance and A ting of Companies
R l . when the company is wound up. The latter refers fo a company in which shareholders

Chapter?(-—- Merger, Division, Increase in Capital and Capital Reduction of assume liability within the limit of their subscriptions to the company shares capital.
Companies Since China opened its door in the late 1970s, the number of Chinese companies has
Chapter X — Dissolution and Liquidation of Companies been increasing at a tremendous pace. By the end of 2004, more than 1.2 million

companies have been incorporated, among which nearly 10,000 are in the form of

oL R s Lk ot g Gomytiies companies limited by shares and the rest are limited liability companies.

Chaptee KN — Legal Lisbilify The 2005 Company Law once again excludes the establishment of unlimited
Chapter XIII — Supplementary Provisions liability companies, partnership and individual investment enterprises. The latter two
are governed by other laws. Based on foreign experience, China allows natural persons
or legal personseapart from the State and foreign investors, to establish one-person

CHAPTER I — GENERAL PRINCIPLES L ey ;
limited liability| companies.

Article 1. This Law is formulated for the purposes of standardising the As fof 3ie wholly State-invested companies, there have been some changes
organisation and activities of companies, protecting the legal rights and interests of followirig their development and further management. The 2005 Company Law for the
companies, shareholders and creditors, safeguarding social and economic order and first (ilne clearly designates the State-owned Assets Supervision and Administration
promoting the development of socialist market economy. Cafiaission and their provincial branches to represent the State to perform the rights

and'responsibilities as investors.
[Annotation:

This Article contains three legislative purposes of the 2005 Company Law. The
purpose of “meeting the need of establishing a modemn enterprise system” in Art 1 of
the 1993 Company Law has been deleted since the goal of establishing a modern
enterprise system was viewed to have been already achieved.

In terms of companies limited by shares (most of them will be listed on a stock
exchange later), there had been serious concemns especially regarding the frequent
infringement of the interests of minority shareholders by controlling shareholders. New
provisions pertaining to the organisational structure of listed companies have been
stipulated in the 2005 amendments to tackle this problem, eg listed companies are now

Company is a widely used business structure in a market-orientated economy:-it is required to appoint independent directors.|

a separate legal entity that offers greater business flexibility and shields shapeboiders
from corporate liabilities for business failures and claims. As a basic governing \law, the
Company Law should clarify the rights and duties of companies, regulae \le internal
relationship between the company management and its shareholdersiadopt civil and
administrative penalties and profoundly protect the interests of the company, the
shareholders and the creditors.

After some 20 years of corporate practice since the establishment of modemn
company regime, there still are areas of concern, particularly as regards poor corporate

Article 3. A company is an enterprise legal person which owns independent
legal person property and enjoys legal person property rights.

The liability of a company shall be limited to its entire assets. The liability of a
shareholder of a limited liability company shall be limited to the amount of its
capital contribution. The liability of a shareholder of a company limited by shares
shall be limited to the number of its subscribed shares.

e e

governance structure, frequent infringement of the interests of minority shareholders by JAIOtStion: o

controlling shareholders, lack of the sense of trust and honesty as a whole, weak This Article recognises the fundamental principle of modern company mechanism
protection of stakeholders’ interests. When amending the 1993 Company Law, the under which company is an organisation with independent legal person property right
legislators were more focused on how to address these existing problems in practice.] and with independent civil liability. It for the first time clarifies the independent legal

person status and shareholders’ limited liabilities.
Article 2. Companies referred to in this Law shall mean limited liability

companies and companies limited by shares established in China in accordance Aroled B DS ComnpaUtan e

with the provisions of this Law. “Limited liability companies and companies limited by shares are enterprises with
legal person status.
|
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[Annotation:

This new provision puts the brakes on related party transactions by imposing
severe civil compensation liability on the party who has conducted related party
transactions.

Related party transactions are also called affiliated transaction or connected
transactions. They refer to the transactions between the company and other parties who
have investment or shareholding relationships with the company. Not all affiliated
transactions are prohibited. Some affiliated transactions may help share business risks
and maintain the stability of the company business. Nevertheless, as most of the related
party transactions are usually hidden deep in the contractual documents where investors
will not notice, it might create potential conflicts of interests among company
shareholders.

In China, the majority shareholders, the actual controllers and the management of
the company often put their interests ahead of shareholders” interests through various
arrangements such as misappropriating company funds to provide guarantee or loan for
themselves or their relatives or friends, entering contracts with their own companies,
transferring the profits of the company to affiliated parties or robbing the company of a
advantageous business relationship etc. As the 1993 Company Law had no provision on
affiliated transactions, the CSRC and the Ministry of Finance had to release some
administrative directives to regulate such transactions. Due to complication and
diversification of affiliated transactions in practice, Article 21 is added to curb the
increasing contraventions.

Further read Art 125 and 217 of the 2005 Company Law.)

Article 22. A resolution passed by the meeting of shareholders eria
shareholders’ general meeting or the board of directors which violates laws-and
administrative regulations shall be void.

Where the convening procedures and voting method of a shareholders’
meeting or a shareholders’ general meeting or the board of directefS\yiolates laws
and administrative regulations or the articles of association of the \eampany, or the
contents of the resolution violate the articles of association ©f the company, the
shareholders may apply to a people’s court within 60 days from the date of
resolution for rescission of the resolution.

Where the shareholders file for a lawsuit in accordance with the preceding
paragraph, the people’s court may, upon a request of the company, ask the
shareholders to provide the corresponding guarantee.

Where a company has completed change of registration formalities in
accordance with a resolution passed by a shareholders’ meeting, or a shareholders’
general meeting, or the board of directors and upon nullification or rescission of
such resolution by a people’s court, the company shall apply to the Company
Registration Authorities for rescission of the change of registration.

[Annotation:

This Article creates a new juridical remedy for the protection of shareholders.
Pursuant to this Article, when a resolution of the company contravenes laws or
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administrative regulations or the articles of association, any shareholder has the right to
sue to the court for rescission of such resolution.

Under the Company Law, the meeting of shareholders or the shareholders® general
meeting is the body of supreme authority; the board of directors is the body which
implements the resolutions passed by the shareholders’ meeting or the shareholders’
general meeting and decides on the day-to-day business operation of the company. The
resolution of the shareholders” meeting, or the shareholders’ general meeting, or the
board of directors will have a great impact on overall interests of the shareholders, Ifa
resolution is passed with a defect either in contents or in formality, the interests of
shareholders may thus be trespassed upon. Therefore, most jurisdictions allow a lawsuit
to invalidate the resolution to be brought by any shareholder either when the contents of
the resolution, or when the proceedings of passing such resolution contravene law,
administrative regulations or the articles of association of the company.

To preclude the company from being burdened by unnecessary lawsuits, Art 22
provides threg safeguards:

» The (figfit to sue is only delegated to shareholders.

e ‘The shareholder will need to commence a suit within certain period of time before
the right to sue is lost.

¢" The shareholder should provide the relevant guarantee on the request of the
company in order for the action to proceed.]

CHAPTER II — ESTABLISHMENT AND ORGANISATION OF LIMITED
LIABILITY COMPANIES

Section 1 — Incorporation
Article 23. Incorporation of a limited liability companies shall satisfy the
following requirements:
(1) the quorum of shareholders shall be met;

(2) the capital contribution of shareholders shall meet the minimum statutory
capital requirement;

(3) the articles of association of the company shall be jointly drafted by the
shareholders of the company;

(4) a company name shall exist and the organisation shall satisfy the
requirements of a limited liability company; and

(5) acompany address shall exist.

[Annotation:
Further read Art 7(2), 10, 24, 25 and 26(2) of the 2005 Company Law.]

Article 24. Limited liability companies shall be incorporated by not more
than 50 shareholders contributing to the capital.

PRC Company & Securities Laws — A Practical Guide Art 24
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The board of directors shall appoint one chairman and may appoint a deputy
chairman. The appointment of chairman and a deputy chairman shall be stipulated
by the articles of association of the company.

Article 46. The term of appointment of a director shall be stipulated by the
articles of association of the company, but each term shall not exceed three years.

Upon expiry of the term of appointment, a director may be re-elected. Where
no new appointment is made upon expiry of the term of appointment of a director
or a director has resigned during his/her term of appointment and causes the
number of directors that constitutes the board of directors to fall below the quorum,
the original director shall, prior to the new director taking office, continue to
perform his/her duties as a director in accordance with the provisions of laws and
administrative regulations and the articles of association of the company.

Article 47. The board of directors shall be accountable to the shareholders’
meeting and shall exercise the following duties and powers:

(1) convene shareholders’ meetings and report to the board of shareholders;
(2) execute the resolutions passed by the board of shareholders;
(3) decide on the business plans and investment schemes of the company;

(4) formulate the annual financial budget and financial accounting plan of the
company;
(5) formulate the profit distribution plan and loss recovery plan of the company;

(6) formulate the plan for increase or reduction of registered capital and issue of
corporate bonds;

(7) formulate the plan for merger, division, dissolution or change of compény
structure;
(8) decide on the set-up of internal management organisation of the company;

(9) decide on appointment or dismissal of company managers.'and their
remuneration, and decide on appointment or dismissal of,depxty managers
and finance controller of the company based on the\aosiination by the
managers;

(10)

(11) other duties and powers stipulated by the articles of association of the
company.

formulate the basic management system of the company; and

[Annotation:

As discussed above, the board of directors in Chinese companies is a body under
the shareholders” meeting. This organisation structure is emphasised in Art 47. The
board of directors being responsible to the shareholders’ meeting determines the low
efficiency of business operation in Chinese companies.|

Article 48. Meetings of the board of directors shall be convened and chaired
by the chairman; where the chairman is unable or fails to perform his/her duties, the
deputy chairman shall convene and chair the meeting; where the deputy chairman is
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unable or fails to perform his/her duties, a director appointed by half or more of the
board of directors shall convene and chair the meeting,

Article 49, The rules of procedure and voting procedures of the board of
directors shall be stipulated by the articles of association of the company, unless
otherwise provided in this Law.

The board of directors shall record minutes of meeting and the directors
present at the meeting shall sign on the minutes of meeting.

The board of directors shall exercise one vote per person for passing of
resolutions.

Article 50. Managers of limited liability companies may be appointed or
dismissed by the board of directors. The managers shall be accountable to the board
of directors and shall exercise the following duties and powers:

(1) manage~the production and business operations of the company and organise
and itaplement resolutions passed by the board of directors;

(2) ofgarise and implement the annual business plan and investment scheme of
the company;

{3V draft the plan for setting up of internal management organisation of the
company;

(4) draft the basic management system of the company;
(5) formulate company rules and policies;

(6) recommend appointment or dismissal of deputy manager and financial
controller of the company:;

(7) decide on appointment or dismissal of management staff other than those
positions which are to be decided by the board of directors; and

(8) other duties and powers granted by the board of directors.

Where there are provisions in the articles of association of the company on the
duties and powers of managers, such provisions shall prevail.

Managers shall attend meetings of the board of directors.

[Annotation:

Managers in Chinese companies play a much more important role than their
counterparts in common law countries. They have been given special management
powers under China’s Company Law. In Australia, managers are not given specific
powers in the Companies Act.)

Article 51. Limited liability companies with relatively fewer shareholders or
of a relatively smaller scale may appoint an executive director instead of
establishing a board of directors. An executive director may hold the post of
company manager concurrently.

The duties and powers of the executive director shall be stipulated by the
articles of association of the company.
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a notice stating the date, venue and agenda of the meeting shall be given 30 days jp
advance. i

A shareholder who holds 3% or more of the shares of the company, or sever
sharel_'lolders ?vho hold 3% or more of the shares of the company jointly 1
submit a written proposal of an interim agenda item ten days beforie
shareholders’ general meeting is convened to the board of directors; the board of
directors shall inform the other shareholders of such proposal within two days from
receipt of the proposal and table the proposal at the shareholders’ general meeti
for review. The contents of the proposed agenda item shall be within the scope of

dut:lm and powers of the shareholders’ general meeting and shall contain a specific
topic and a specific resolution.

Thg shareholders’ general meeting shall not resolve on matters which are not
set out in the notice of meeting.

I—[nider§ of bearer shares attending the shareholders’ general meeting, shall
depn_s:t their share certificates with the company from five days prior to the
meeting to the conclusion of the shareholders’ general meeting.

[Annotation:

Th‘e significance of this new provision is that it provides detailed procedures for
convening shareholders’ general meetings and grants shareholders the right to submit
proposals to general meetings.

The right to submit proposals is one of the new rights given to shareholders in the
2(]05_(",‘0mpany Law. However, this right must be exercised according to promulgated
conditions and procedures. As a matter of fact, very few shareholders individually hela

3% or more of t_he company shares. It hence will not be very common for sharehaldeis
to exercise the right to submit proposals.

To ensure the faimpss at the shareholders’ general meeting, Art 103 480 tequires
that any item, which is not listed in the notice of the company méefing or the
shareholders’ proposal, must not be resolved at the meeting.|

Article 104. Shareholders attending the shareholders® general meeting shall

have one vote for one share held. Company shares held by the company shall not
carry voting rights.

_ R'eso]utions of the shareholders’ general meeting shall be passed by a simple
majority of votes cast by shareholders present at the meeting. Resolutions of the
sharehulde}'s’ general meeting on amendment to the articles of association of the
company, increase or reduction in registered capital, merger, division, dissolution

or change of company structure shall be passed by a two-thirds majority of votes
cast by shareholders present at the meeting.

[Annotation:

This Article maintains the principle of “one share, one vote” as provided under
Art 106 of the 1993 Company Law. It also maintains that the resolution of the

shareholders’ general meeting must be passed by a more than 50% majority of votes.
Amendments are made to these two aspects:
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passing of the resolution on major business transactions such as merger, division or
dissolution. The resolution as such can only be passed by the shareholders holding
more than two-thirds of the shares with voting rights.

Ghares without voting rights. In general, a shareholder in a company limited by
shares has equal voting right on each share he holds. This reflects the tenet of
shareholder democracy. The articles of association can provide no exception.
However, when a company is holding shares of its own, the shares are without
voting rights. This provision is intended to avoid confusion of the company identity
and its shareholders identity.

In addition, as the issues to be discussed at the shareholders’ general meeting are of

different importance, the 2005 Company Law provides two different methods to pass a
resolution:
e An ordinary resolution is only required to be passed by a more than 50% majority.

Shares witheibwoting right must not be counted.

» A special reSolution must be passed by a two-thirds majority on the special issues,

including/merger, division, dissolution or change of the company.
Some jurisdictions set a much higher requirement for passing important resolution.

On¢ example can be that special resolutions in Australia must be passed by shareholders
nuiding more than 75% of the shares with voting rights, and the meeting shall has a
special advance notification.

The 2005 Company Law does not provide the quorum for the shareholders’ general

meeting because companies limited by shares are required to notify all shareholders of
the general meeting within a prescribed time limit. A quorum refers to the minimum
required number of shareholders attending the meeting for holding a valid meeting. A
shareholder who fails to attend the meeting on schedule is deemed to have given up his
voting rights at the general meeting; thus the other shareholders may vote to pass a
resolution. At best, such arrangement facilitates resolution to be made and increases the
efficiency of the meeting; at worst, the resolution does not represent the will of majority
of the shareholders.]

Article 105. Where the provisions of this Law and the articles of association
of the company require a resolution of the shareholders’ general meeting for the
transfer of major assets to others or vice versa or provision of guarantee to external
parties etc, the board of directors shall convene a shareholders’ general meeting
promptly for the passing of a resolution on the aforesaid matter.

Article 106. A cumulative voting system may be implemented for the
election of directors and supervisors at a shareholders’ general meeting in
accordance with the provisions of the articles of association of the company or a
resolution of the shareholders’ general meeting.

The cumulative voting system referred to in this Law shall mean that the
voting rights carried by each share shall correspond to the number of directors or
supervisors to be elected, and shareholders may use their voting rights collectively
for election of directors or supervisors at a shareholders” general meeting.

PRC Company & Securities Laws — A Practical Guide
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shareholders, it may mnot be practically enforceable. Matters involving affiliateg
transaction are usually important and urgent business operation, yet it is not very easy tg.
call a shareholders’ general meeting. Leaving matters involving affiliated transactiong.
with a shareholders’ general meeting may miss the business opportunity.] d

CHAPTER V — SHARE ISSUES AND SHARE TRANSFERS OF
COMPANIES LIMITED BY SHARES

Section 1 — Share Issues

Article 126. The capital of a company limited by shares is divided into
shares of equal par value.

Shares of the companies shall be in script form. Share certificates are the proof
issued by a company for the shares held by the shareholders.

[Annotation:
Further read Art 129 and 130 of the 2005 Securities Law.]

Article 127. Share issues shall comply with the principles of fairness and
equity. Shares of the same type shall rank pari passu. |

The terms and price shall be the same for all shares of the same type in a share
issue. An organisation or individual shall pay the same price for each share
subscribed.

Article 128. Shares may be issued at the par value or at a premium but sha
not be issued below par value.

Article 129. Shares shall be issued in script form or other forms s@d by

the securities regulatory authorities of the State Council.
A share certificate shall state the following:
(1) name of the company;
(2) date of incorporation of the company;
(3) type of shares, par value and number of shares: and
(4) serial number of the share certificate.

Share certificates shall be signed by the legal representative and affixed with
the company seal.

Share certificates for promoter’s shares shall state the wordings “promoter’s
shares™.

Article 130. Shares issued by a company may be in the form of registered
shares or bearer shares.

Shares issued by a company to promoters or legal persons shall take the form
of registered shares and the share certificates shall state the name of the promoter or
legal person and shall not state another name or the name of a representative.

Art 126 ©2006 CCH Asia Pte Limited
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Article 131. Companies issuing registered shares shall keep a register of
shareholders which records the following:

(1) name.and address of the shareholder;

(2) number of shares held by each shareholder;

(3) serial number of the share certificate of each shareholder; and
(4) date of acquisition of shares of each shareholder.

Companies issuing bearer shares shall record the number of shares, serial
number of share certificates and date of issue.

Article 132. The State Council may formulate separate regulations on
companies issuing other types of shares which are not provided in this Law.

[Annotation:
P oﬁ:ﬁ, except for registered shares or bearer shares, other types of shares

such as preft e shares, ordinary shares and non-voting shares etc are to be regulated
by the Stal uncil.]

icle 133. A company limited by shares shall deliver share certificates to
ir shareholders upon its incorporation. A company shall not deliver share
. certificates to its shareholders prior to its incorporation.

i Article 134. A resolution on the following matters shall be passed in
accordance with the provisions of the articles of association of the company for
issue of new shares:

(1) type and number of new shares;

(2) issue price of new shares;

(3) date of commencement and cut-off date for issue of new shares; and
(4) type and number of new shares issued to existing shareholders.

Article 135. Companies approved by the securities regulatory authorities of
the State Council to issue new shares shall announce the prospectus of the new
shares and financial report and prepare a subscription form.

The provisions of Article 88 and 89 shall apply to issue of new shares.

Article 136. A company may determine the pricing scheme in accordance
with its business and financial status for issue of new shares.

Article 137. A company shall complete change of registration formalities
with the company registration authorities and make an announcement after all the
new shares being issued are fully subscribed.

Section 2 — Share Transfers

Article 138. Shareholders may transfer their shares in accordance with the
provisions of the law.
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The corporate bond certificates for convertible corporate bonds shall state
wordings “convertible corporate bonds™ and the balance of convertible corporage
bonds shall be recorded in the corporate bond counterfoil record book.

|Annotation:

Further read Art 2, 9, 10 and 15 of the Interim Measures on Administration of
Convertible Corporate Bonds.] g

Article 163. Companies which have issued convertible corporate bonds shal]
convert such corporate bonds into shares for the bondholders in accordance with
the method of conversion; however the bondholders shall have the right to opt for
conversion of such corporate bonds into shares or not to convert. '

CHAPTER VIII — FINANCE AND ACCOUNTING OF COMPANIES

. Article 164. Companies shall establish their finance and accounting system
in accordance with the provisions of the laws and administrative regulations and the
rules of the finance authorities of the State Council.

Article 165. Companies shall prepare financial accounting reports at the end
of each accounting year and such financial accounting reports shall be audited by
an accounting firm in accordance with the provisions of the law.

Preparation _nf financial accounting reports shall comply with the provisions of
laws and administrative regulations and the rules of the finance authorities of the
State Council.

Article 166. Limited liability companies shall deliver their financial
accounting reports to all shareholders by the deadline stipulated in the articies, of
association of the company.

The financial accounting reports of a company limited by shares shal! be made
available at the company at least 20 days before the date of the @inual general
meeting for inspection by the shareholders; companies limited>by.Shares, which
have made public offering of shares, shall announce their fnancial accounting
reports.

Article 167. Companies shall contribute 10% of the profits into their
statutory surplus reserve upon distribution of their post-tax profits of the current
year. A company may discontinue the contribution when the aggregate sum of the
statutory surplus reserve is more than 50% of its registered capital.

Where the balance of the statutory surplus reserve of a company is insufficient
to make good its losses in the previous year, the company shall make good such
losses using its profits of the current year before making contribution to the
statutory surplus reserve in accordance with the provisions of the preceding
paragraph.

Upon contribution to the statutory surplus reserve using its post-tax profits, a
company may make further contribution to the surplus reserve using its post-tax
profits in accordance with a resolution of the board of shareholders or a
shareholders’ general meeting.
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The provisions of Article 35 shall apply to the limited liability companies for
making good of losses and contribution to the surplus reserve using post-tax profits;
companies limited by shares shall make contributions based on the shareholding
ratio of the shareholders, unless their articles of association provide otherwise.

Where the board of shareholders, board of shareholders or board of directors
violates the provisions of the preceding paragraphs to make profit distribution to
the shareholders before making good the losses and contributing to the statutory
surplus reserve, the shareholders shall return such distributed profits to the
company.

Companies, which have made a share buyback, shall not make profit
distributions on bought-back shares.

Article 168. The proceeds from shares of a company limited by shares issued
at a premium and other income which are required to be contributed to the statutory
surplus reser¢e as provided by the finance authorities of the State Council shall be
contributed to'the statutory surplus reserve accordingly.

Arfticie 169. The surplus reserve of a company shall be used to make good
the{osses of the company or expand the business and production of the company or
cénveérted into additional capital. However, the statutory surplus reserve shall not
Le'used to make good the losses of the company.

Y In the event of a conversion of statutory surplus reserve into additional capital,

the balance of the statutory surplus reserve after the conversion shall not be less
than 25% of the registered capital of the company before the increase.

Article 170. Appointment or removal of the auditor of a company shall
comply with the provisions of the provisions of the articles of association of the
company and decided by the board of shareholders, a shareholders” general meeting
or the board of directors.

The board of shareholders, a shareholders’ general meeting or the board of
directors shall allow the auditor to make a representation when passing a resolution
on the removal of the auditor.

Article 171. Companies shall provide accurate and complete accounting
vouchers, accounting books, financial accounting reports and other accounting
information to their auditor and shall not refuse to provide information, hide or
provide false information.

Article 172. Companies shall not establish separate accounting books other
than statutory accounting books.

Company assets shall not be deposited in accounts opened and maintained in
the name of an individual.

CHAPTER IX — MERGER, DIVISION, INCREASE IN CAPITAL AND
CAPITAL REDUCTION OF COMPANIES

Article 173. Mergers of companies may take the form of mergers by

absorption or mergers by new establishment.
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» suspension of business;
o revocation of qualification certificates; and
» revocation of business license.

Among these five penalties, (a) and (b) are com ily i

_ Anm : . pulsorily imposed the
institutions. The penalties under (c). (d) and (e) may be chosen bypthe co
registration authority. The p-ena_{ties under (a), (b), (c) and (e) are imposed on
company. The penalty under (d) is imposed on individuals who are directly respons

_The liabilities under Art 208(2) only apply in certain circumstances. If the g
omissions in the documents are made by negligence, the relevant institution wij
ordered to make corrections; if the gross omissions are made on purpose, other liab
such as criminal liability will be imposed as well. If the situation is not seri :
corrections can be enough; if serious, a fine between one to five times of the amo '
the illegal profits will be imposed. “The situation is serious” means thatlmt
misconduct has caused gross economy loss or very bad effect, and has disrupted the
market order or caused chaos in society. At the same time, the relevant authogty oy
order lfhe Institution to suspend its business and/or revoke the qualification certifi J
of the individuals involved, and/or revoke the business license of the institution. “3

Further read Art 229 of the 1999 Criminal Law.]

f&rt:icle 209. Where the company registration authorities t registration to.
appl:caqts whicl} do not satisfy the requirements stipulated inglt:;; Ef‘f t::nr?i
registration applications which satisfy the requirements stipulated in this Law }:
persontn'g-cha{gc and other personnel who are directly responsible shall be sul’:hjm::tE
to administrative punishment in accordance with the provisions of the law. :

Article glﬂ. . Where the higher company registration authorities ordéi-the
company registration authorities to grant registration to applicants which-Ylo not
satl_sfy the‘requ:rements stipulated in this Law or to reject registration awp‘ﬁjcations"-
wh!ch s_atlsfy the requirements stipulated in this Law or to cover lu,p ilIegai;
registration, the person-in-charge and other personnel who are ditecily respcnsib[e;
?]l::ll]a:fe subject to administrative punishment in accordance withie provisions of

Article 211. An entity which is not duly registered as a limi iabili
company or & company limited by shares but u}s'es tile name of a llitl:nulttee{-c!i }i:gﬁ:g
company or a company limited by shares or an entity which is not duly registered
as a branch company of a limited liability company or a company limited by shares
but uses the name of a branch company of a limited liability company or a
company limited by shares shall be ordered by the company registration authorities

to make correction or to be closed do d :
than RMB100,000. wn and may be imposed a fine of not more

Article 2_12._ A company which fails to commence operations after six
months from its incorporation or cease operations for more than six months after
commencement of operations arbitrarily without any justification shall have its
business licence revoked by the company registration authorities.
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A company which fails to complete change of registration formalities for a
ge in company registration details in accordance with the provisions of the
Law shall be ordered by the company registration authorities to complete the
registration formalities by a stipulated deadline; if the registration formalities are
not completed by a stipulated deadline, a fine ranging from RMB10,000 to
RMB 100,000 shall be imposed.

Article 213. A foreign company which violates the provisions of this Law in
establishing a branch company in China shall be ordered by the company
registration authorities to make correction or to be closed down and may be
imposed a fine ranging from RMB50.000 to RMB200,000.

Article 214. A company which uses the name of a company to engage in
activities which compromise national security or public interest shall have its

. pusiness licence revoked.

Article 2iS. A company which violates the provisions of this Law shall bear
civil comptnsation liability and pay fines and penalties; where its assets are
insufficient-for payment, civil compensation shall take precedence.

Alticle 216. Where a violation of the provisions of this Law constitutes a
ofmifial offence, criminal liability shall be pursued in accordance with the

wrovisions of the law.

CHAPTER XIII — SUPPLEMENTARY PROVISIONS

Article 217. The following terms used in this Law shall take the following
definitions:

(1) Senior management personnel shall mean the manager, deputy manager,
financial controller, board secretary of a listed company and other personnel
stipulated in the articles of association of the company.

(2) Controlling shareholder shall mean a shareholder who contributes to 50% or
more of the capital of a limited liability company or a shareholder who holds
50% or more of the shares of a company limited by shares or a shareholder
who is able to exercise significant influence on the resolutions of the board of
shareholders or a shareholders’ general meeting even though it contributes to
less than 50% of the capital or holds less than 50% of the shares.

(3) Actual controlling party shall mean a party which exercises actual control
over a company as investor or through other agreements or arrangements
even though it is not a shareholder of the company.

(4) Related parties shall mean controlling shareholders, actual controlling party,
directors, supervisors, senior management personnel of a company and those
enterprises which have a direct or indirect control over a company or whose
relationship with the company may result in a transfer of the company’s
interests. However, fellow State-controlled enterprises shall not be deemed as

related parties merely for this affiliation.
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The securities regulatory authorities of the State Council may estabjig
representative offices based on the actual needs to perform supervision gpg
administration duties as authorised.

Article 8. Under the prerequisite of unified State supervision ap
administration on issuance and trading of securities and the securities jnd
association shall be established in accordance with the provisions of the law o
implement self-governance. |

Article 9. State audit authorities shall carry out audit and supervision oyer
stock exchanges, securities companies, securities registration and settlen
organisations and securities regulatory authorities in accordance with the provi
of the law.

CHAPTER I1 — ISSUANCE OF SECURITIES

[Annotation:

Significant changes have been made to this chapter. The number of Articles has
been increased from 20 to 26. The previous requirements for issuing securities
provided in chapter II of the 1998 Securities Law was widely criticised for being
general and insufficient. In addition, some important provisions such as lis
requirements, requirements for initial public offering and corporate bonds issuance,
were stipulated in the 1993 Company Law rather than in the 1998 Securities Law. The
2005 amendments to the Company Law and Securities Law help such re!ev_
provisions find their way back in the Securities Law.] L)

Article 10. Public offering of securities shall satisfy the criteria provided
the laws and administrative regulations and obtain the approval of the setuiities
regulatory authorities of the State Council or authorised department(s) ofthe State
Council in accordance with the provisions of the law. No organisation\or individual
shall issue securities for public offering without obtaining prier-'approval in
accordance with the provisions of the law.

The following situations shall be deemed as a public offering:
(1) offering of securities to non-specific targets;
(2) offering of securities to more than 200 specific targets cumulatively; and
(3) other offerings provided by the laws and administrative regulations.

Private placement of securities shall not carry out advertising, open solicitation
and disguised publicity campaigns.

[Annotation:

This Article adopts the verification and approval system for securities issuance in
lieu of the examination and approval system under the 1998 Securities Law. Under the
old system, share issuance and corporate bonds issuance were subject to different
approval procedures. Share issuance was only subject to the verification and approval of
the CSRC. The CSRC conduct procedural examination and would approve the
application for share issuance so long as the application documents comply with the
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al requirement and are without obvious error. While for public offering of
rate bonds, however, the CSRC had the right and obligation to conduct substantial
mination on the issuer’s application prior to the approval. Thus it raised criticism

the CSRC should be partly responsible for the fraud or false disclosure of the
eormation provided in application documents given that the CSRC had examined the
issue application in substance. The 2005 Securities Law has abandoned different
oaches to the applications for share issuance and corporate bonds issuance and
1 hshas a unified verification and approva] system. Under this new system so long as
| lication documents for share issuance or bonds issuance satisfy the prescribed
ditions, the CSRC will approve such application. In other words, the CSRC no long
ares the authenticity, accuracy and completeness of the information in the
ap oplication documents.

~ This Article also sets out a definition of public offering of securities. Securities in

" China can be legally issued either by way of public offering or prwate placement. The

State normall)r sxercises stricter regulation on securities public issuance than private

t siricesthe former involves public investors and has deep impact on public
interest, wkilg'the latter involves a relatively small group of designated people and thus
has a s«fialt impact on general public. The concept of “specific targets” in item (2)
mainly 12iers to the investors especially targeted by the company, including the existing

 sharsholders, employees of the company and their relatives and friends, as well as

designated institutional investors such as investment funds and insurance companies.'
fhe requirement for a minimum number of 200 investors cumulatively is to prevent
companies from conducting a series of small private issuances separately to evade the
strict information disclosure requirements of public offering. Such small issues may
indirectly constitute public issuing.

Item (3) is a flexible provision which delegates the laws and administrative
regulations to make alternative provisions regarding the concept of public issuing.]

Article 11. [Issuers applying to make a public share offering or to issue
convertible corporate bonds by way of underwriting in accordance with the
provisions of the law or to make a public offering of other securities which require
a sponsor as provided by the laws and administrative regulations shall appoint a
qualified organisation to act as a sponsor.

A sponsor shall comply with business rules and industry norms and the
principles of honesty and trustworthiness and due diligence to conduct due
diligence review on the application documents and information disclosure of the
issuer and supervise the conduct of the issuer.

The qualifications of sponsors and the relevant administrative measures on
sponsors shall be provided by the securities regulatory authorities of the State
Council.

[Annotation:

The sponsorship system was initially introduced by the CSRC in its Provisional
Measures on the Securities Issuance and Listing Sponsorship System. Article 11

' Li, F, Annotation of the New Securities Law, Law Press, 2005, Beijing, p 16.
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[Annotation:

The 1998 Securities Law only allowed spot transaction, which means the buye
and sellers of the same kind of securities must purchase securities and pay money on t
spot. Trading in futures and options was banned under the 1998 Securities Law.
response to the recent development in the China’s securities market, the 2005 Securities
Law removes the barriers on futures and options trading in an attempt to enrich the
securities trading. For the purposes of financial risks control and investors protection,
other forms of securities trading must be approved by the CSRC.]

Article 43. The personnel of stock exchanges, securities companies,
securities registration and settlement organisations and the securities regulatory
authorities and other personnel prohibited by the laws and administrative
regulations from trading in shares shall not buy and sell shares directly or using ap
alias or hold shares in the name of another person or accept gifts of shares from
others during their term of appointment or the statutory period. '

The aforesaid personnel shall transfer such shares held by him/her in
accordance with the provisions of the law prior to taking up an appointment of the
aforesaid posts.

Article 44.  Stock exchanges, securities companies and securities registration
and settlement organisations shall keep information of accounts opened and
maintained by their customers confidential in accordance with the provisions of the
law.

Article 45. A securities service organisation and its personnel involved in the
issuance of an audit report, an asset valuation report or a legal opinion etc for a
share issuance shall not buy or sell such shares within the underwriting period'vt
the shares and within six months from the expiry of the underwriting period.

With the exception of the provisions in the preceding paragraph,.a_Seburities
service organisation and its personnel involved in the issuance of an audit report, an
asset valuation report or a legal opinion for a listed company shall‘iiot ‘buy or sell
the shares of the listed company during the period from itssasctptance of the
appointment by the listed company to the 6th day after the “nnotincement of the
aforesaid document(s).

Article 46. Securities transaction fees shall be reasonable and the fee items,
rates and payment method shall be made public.

Fee items and rates of and administrative measures on securities transaction
fees shall be standardised and stipulated by the relevant department(s) of the State
Council.

Article 47. The gains made by a director, supervisor or senior management
personnel of a listed company holding 5% of more of the shares of the listed
company from selling shares of the company within six months from the purchase
of such shares or buying shares of the company within six months from the sale of
such shares shall belong to the company; the board of directors of the company
shall collect such gains. However, an underwriter, which holds 5% or more of the
shares of a listed company from buying the unsold shares in accordance with the
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underwriting agreement, shall not be subject to the six-month moratorium for
selling of such shares.

Where the board of directors of the company fails to perform the duties
stipulated in the preceding paragraph, the shareholders shall have the right to
demand that the board of directors perform the duties within 30 days. Where the
board of directors of the company fails to perform the duties within the aforesaid
period, the shareholders shall have the right to file a lawsuit directly in their own
name with a people’s court to protect the interests of the company.

Where the board of directors of the company fails to perform the duties in
accordance with the provisions of the first paragraph, the directors who are
accountable shall bear joint liability in accordance with the provisions of the law.

[Annota tion:

This Article~prohibits certain employees in the issuer from trading in company
securities withia & short period of time. These people include directors, supervisors,
genior managenient personnel and shareholders holding 5% or more of the company
shares.

Senifr management personnel include the manager or deputy manager, the
responsible accountant, the secretary to the board of directors and other company
nfficers designated in the articles of association. Senior management personnel,
girectors and supervisors have direct knowledge about the company and company
business.

The shareholders holding more than 5% of the company shares are the majority
shareholders under the Chinese law. They have more effective channel to acquire
information about the company. Their trading in the company securities needs to be
restricted so as to maintain the fairness in securities market.

Article 47 on the one hand prevents short-term trading in company shares, and on
the other hand provides an exception allowing underwriting securities companies to
trade in the company securities left in their hands after the underwriting period under
the circumstance of firm commitment underwriting.

To enhance the protection for minority investors, this Article employs several
approaches to regulate the short-term transactions of company share by:

¢ imposing a mandatory duty for the board of directors to collect the illicit profits;

o introducing an avenue for judicial redress to shareholders if the board fails to
respond to the request for collection of the profits. This is a special type of
shareholder representative actions which is provided under Art 152 of the 2005
Company Law;

» requiring the responsible directors together with the board of directors to assume a
joint and several liability if the board fails to respond to the request for collection of
the profits; and apart from the civil liability; and

e imposing administrative liability including a waming and/or a fine between
RMB30,000 and RMB100,000 on the director, the supervisor, senior management
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Article 79. Securities companies and their personnel shall not engage in the
following activities which are harmful to the interests of their clients: -

(1) carry out securities trading against the orders of clients;

(2) fail to provide written confirmation of transaction within the stipulated
period; ‘

client’s account;

(4) buy or sell securities arbitrarily without a client’s authorisation or buy or sef|
securities under the pretext of a client’s name;

(5) induce-_ alc]ient to carry out unnecessary securities transactions so as to eam
commission; 1

- - - - I

(6) use the media or other means to provide or distribute information which
misleads the investors; and '

(7) act against the true intention of the clients and commit other acts which are
harmful to the interests of the clients. -

Where_ a c!icn_t.suﬁers damages as a result of such fraud, the doer shall bear
compensation liability in accordance with the provisions of the law. :

Article 80. Legal persons shall be prohibited from illegal use of others’

accounts to carry out securities trading; legal persons shall be prohibited from
lending their own account or others’ accounts. :

[Annotation:

This Article prohibits trading in securities by illegal use of trading accounts. Jirihe
past many r:c:tppanies conducted illegal securities trading by illegal use of theirdwa or
others’ securities trading accounts. This had seriously negative impact on the'Securities
market and investors’ confidence. Thus Art 80 clearly prohibits these misconducts.

Note:bly, the legal liability for contravene of the above provision {s introduced for
the first time in Art 208 of the 2005 Securities Law.

Article 74 of the 1998 Securities Law previously read:
“In the course of securities trading, it is prohibited for legal persons to open
accounts in the name of natural persons and thereby purchase and sell securities.”]

Article 81. Widening of financing channels for listing shall be conducted in
accordance with the provisions of the law and illegal capital inflow into the stock
market shall be prohibited.

Article 82. Misappropriation of public funds for buying and selling of
securities shall be prohibited.

Article 83. State-owned enterprises and State-controlled enterprises shall
comply with the relevant State provisions on buying and selling of listed shares.
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This provision leaves room for SOEs or State-holding enterprises to invest in
securities exchanges. The 2005 Securities Law no longer strictly prohibits them from

ﬁading in securities.)
Article 84. Stock exchanges, securities companies, securities registration and

settlement organisations, securities service organisations and their personnel shall
report prohibited trading behaviour to the securities regulatory authorities promptly.

CHAPTER IV — ACQUISITION OF LISTED COMPANIES

Article 85. Investors may acquire listed companies through acquisition offers
or by way of negotiated acquisition or via other legitimate means.

Article 8. Where an investor has attained a 5% shareholding in a listed
company th{Ough securities trading on a stock exchange or holds 5% of the shares
of a listéd)tompany as a joint shareholder through an agreement or other
arrangeinents, the investor shall submit a written report to the securities regulatory
authibrities of the State Council and stock exchange within three days, notify the
listed Company and make an announcement; the investor shall not buy or sell the
hares of the listed company within the aforesaid period.

) Where an investor has attained a 5% shareholding in a listed company through
securities trading on a stock exchange or holds 5% of the issued share capital of a
listed company as a joint shareholder through an agreement or other arrangements,
the investor shall make a report and announcement in accordance with the aforesaid
provisions each time for a change of 5% in shareholding. The investor shall not buy
shares of the listed company during the reporting period and within two days after
making the report and announcement.

Article 87. The written report and announcement made in accordance with
the provisions of the preceding article shall include the following contents:

(1) name and address of the shareholder;
(2) description and quantity of the shares held; and

(3) the date on which the shareholding or change in shareholding reaches the
statutory ratio.

Article 88. Where an investor which has attained a 30% shareholding in a
listed company through securities trading on a stock exchange or holds 30% of the
issued share capital of a listed company as a joint shareholder through an
agreement or other arrangements, continues to acquire shares in the listed company,
the investor shall make an offer to all shareholders of the listed company in
accordance with the provisions of the law for a complete or partial acquisition of
shares of the listed company.

An offer for partial acquisition of a listed company shall state that in the event
that the number of shares undertaken to be sold by the shareholders of the company
exceeds the proposed number of shares to be acquired, the offeror shall make an
acquisition based on the ratio.
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trading account with the securities i
it] _ company and instruct the securities ’
buy and sell securities on its behalf through telephone instructions or oth?; '

Article 112. Securities compani i i
: panies shall submit a declaration of sap
:rag{sacnon based on the order of an investor and in accordance with tﬁz i
rading rules, participate in centralised trading on the stock exchange and -

the correspondi iabili i
o S ponding liability for seitlement and delivery based on the tradip,

IT]lE securities registration_ and settlement organisations shall
sett ;ment gnd delivery of securities and funds with the securities companies
on the trading outcome and in accordance with the settlement and delivery

and handle registrati iti :
i, gistration and transfer formalities for the clients of the se

trad_Arﬁcle 113. St-::-qk exchanges shall ensure secured and equitable cent
ing, announce real time market information for securities trading, and fo
and publish a market chart for each market day. ' o

No organisation or indivi i i
_ : _ idual shall publish real time securiti i
information without the consent of the stock exchange. e e

[Annotation:

This Article provides the powers and duties of stock exchanges to make securitje »

trading information public. It also ibi indivi i
g 1atio 2 prohibits any individual or institution fro
securities trading information public without permission of a stock exchange. 2

Stock exchanges must ensure the centrali iti i
) ralised securities trading. Th ity
announce quotations concerning securities trading, compile End mus];ﬁ;; \ie
::gzgg:: ztr::rdﬁt quotation tlab{as for each day of trading. The prompt informatien, ‘*
g 1s currently made public by electronic systems, including % - o
and cod:s of securities being traded on the stock exchanges, the openin -‘ -::Ius:"
prices of each trading day, the maximum and minimum prices of each ing day.] 1

Article 114. Where the occurrence of a |

e : sudden ew ects th
f::;gluct of securities tl?admg, the stock exchange may take measures toesﬁsoprﬁ':
ing for technical failure: in the event of a force majeure event or as a bid tn

safeguard the normal order of securities tradi i
Pt el S les trading, the stock exchange may decide to

A stock exchange which decides on a sus i i
' _ pension of trading for technica
failure or a templ_:lrary suspension of the market shall report 10g ther se:::unti::
regulatory authorities of the State Council promptly.

Article 115. Stock exchan i iti i

\ = ges shall monitor securities trading at all times and
szt{l:hﬂut reports on irregular trading behaviour in accordance with %he requirements
oi the securities regulatory authorities of the State Council.

Stock exchanges shall supervise prompt and accurate information disclosure by

Art 112
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4 'Disclosu@
- market, Dﬁl}}', openness,

esponsibility to enhance the level of information disclosure in securities market

!- Ge)of its specific function
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 gtock exchanges may, based on the actual need, impose restrictions on trading
by securities accounts which display significant irregularity in trading and file
records with the securities regulatory authorities of the State Council accordingly.

(Annotation:

This Article empowers stock exchanges to carry out real-time monitoring of
ties trading, supervise information disclosure given by listed companies, and limit
trading of securities in the trading accounts with major abnormal trading.

As stock exchanges are the organisers for the securities markets, they have the
sortunity to directly face investors, listed companies, securities companies and other
rities institutions. Therefore they are able to play a vital role to supervise all the
icipants in securities trading. In addition to provide securities trading venues, the
; exchanges in China also play the same regulatory role as that of their counterparts

in other countries’

an important means to reflect the basic principles of the securities
faimess and justice. The stock exchanges have a

in this market. The 2005 Securities Law gives more
0 .;9‘ to the stock exchanges in this regard.

As organiser and regulator of the securities market, stock exchange has a unique
in preventing illegal trading. To protect the participants in securities market, stock

exchange has been given the power to restrict major abnormal trading. As restricting
trading is one of the forms of exercising regulatory power and has material impact on
the securities market, stock exchanges are required under Art 115 to report their
restrictions to the CSRC for records.|

Article 116. Stock exchanges shall contribute a certain percentage of the
trading fees, membership dues and fees for trading seats collected to establish a risk
fund. The risk fund shall be managed by the council of the stock exchange.

The specific ratio for contribution to the risk fund and its usage shall be
formulated jointly by the securities regulatory authorities of the State Council and
the finance administration authorities of the State Council.

[Annotation:

This is the same provision as Art 111 of the 1998 Securities Law which adopted the
risk fund system. Risk fund is a special fund used to compensate the major economic
loss of the stock exchanges, to prevent gross risks related to business activities of the
stock exchange, and to maintain the normal trading activities. This fund however,
cannot be used to recover investors’ loss suffered from market fraud or God of Act.

The money for risk fund comes from a proportion of the following resources:
o the securities trading management fees paid by the traders;
» membership fee; and
e trading seat fee.
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formulated jointly by the securities regulatory authorities of the o
the relevant authorities. State Council t

Article 150. Where the net assets or any other risk control indexes of
securities company do not comply with the provisions, the securities reg
authorities of the State Council shall order the securities company
correction wn_hin a stipulated period; where correction is not made within
stipulated period or the non-compliance has a serious impact on the g
operations of the securities company or the rights and interests of the client
securities regulatory authorities of the State Council may adopt the follg
measures based on the circumstances:

() imp:ose restrictions on the business activities; order suspension of some gf
businesses and suspend the approval for new businesses; 1

(2) suspend approval for establishment or acquisition of new business branches:

(3) impose restriction on distribution of bonus shares and impose restriction gp
payment of remuneration and provision of incentives to the directs .
supervisors and senior management personnel; 3

(4) impose restriction on transfer of assets or creation of other rights on the
assets;

(5) order that t_he directors, supervisors and senior management personnel be
changed or impose restrictions on their rights; '

(6) order that the controlling shareholders transfer their shareholding or impose
restriction on exercise of shareholder’s rights; and ,

(7) revocation of the relevant business permit(s).

Upon restructuring of a securities company, the securities com shall
submit a report to the securities regulatory authorities of the State cil. The
securities regulatory authorities of the State Council shall remoy .
measure(s_,‘l stipulated in the preceding paragraph within three da ;
and examination if the securities company complies with the
index(es).

Article 151. A shareholder of a securities compan i ‘
Arti _ ( y who made false capital
contribution or withdrew capital contribution shall be ordered by the secu:!l?li'
regulatory authorities of the State Council to make correction and may be ordered
to transfer his/her shareholding in the securities company. -
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Anno tation:

This Article delegates the CSRC to disqualify directors, supervisors or senior
ement personnel of a securities company and make recommendations for removal
, people have breached the duty of care and diligence and their breach has caused
ompany to commit gross illegal conduct or to incur major risks.

Although the duty of care and diligence has been recognised as a major duty of

tors, supervisors and senior management personnel in many countries, it is not

1 recent years that this notion was introduced into China. The 2005 Company Law
4 2005 Securities Law for the first time formalises this duty in a form of legislation.
pe appointed as directors, supervisors or senior management personnel, they must
quire the certificate for appointment by the CSRC. The CSRC may cancel this

feate for appointment and recommend a replacement. The purpose for delegating
power to the CSRC is to strengthen the management of the company. However, it
be seen as exCess administrative interference with the company business.]

i{le)153. Where a securities company engages in illegal operations or is
ed-t0 significant risks which brought a serious impact on the order of the
* . - - o
s - es market or harm to the rights and interests of the investors, the securities
ctulatory authorities of the State Council may order the securities company to
spend operations for restructuring and appoint a receiver for the securities
company or order dissolution of the securities company or take other control
measures.

Article 154. During the period in which the operations of a securities
company is suspended for restructuring or the period in which the securities
company is placed under receivership or being liquidated in accordance with the
provisions of the law or when a securities company is subject to significant risks,
the securities regulatory authorities of the State Council may take the following
measures on the directors, supervisors and senior management personnel and other
personnel who are directly accountable:

(1) inform the outbound Customs to stop such persons from leaving China; and

(2) apply to the judicial authorities to prohibit removal or transfer of assets or
disposal of the assets in other means or creation of other rights on the assets.

|Annotation:

This Article is about how the CSRC will deal with directors, supervisors, senior

“management personnel or other directly responsible individuals of a securities company

when the securities company is ordered to stop operation, or when a trust or receiver is
“appointed, or when the securities company is in the process of liquidation or incurs
~major risks.]

Prior to correction of the illegal act or transfer of shareholding by the aforesaid
shareholder, the securities regulatory authorities of the State Council may nnpose
restriction on his/her shareholder’s rights.

Article 152.  Where a director, supervisor or senior management personnel of
a securities company fails to perform due diligence and causes the securities
company to commit a major violation or be exposed to significant risks, the
securities regulatory authorities of the State Council may revoke hj’s!het

qualifications and order the company to remove the director, SUPErvisor or senior
management personnel.
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Article 197. Securities companies established without prior approval or illegal
securities operations shall be closed down by the securities regulatory authorities;
the illegal income shall be confiscated and a fine ranging from one to five times of
the amount of illegal income shall be imposed; where there is no illegal income or
the amount of illegal income is below RMB300,000, a fine ranging from
RMB300,000 to RMB600,000 shall be imposed. The person-in-charge and other

rsonnel who are directly accountable shall be issued a warning and be subject to
a fine ranging from RMB30,000 to RMB300,000.

Article 198. Parties which violate the provisions of this Law in employing
unqualified persons to engage in securities businesses shall be ordered by the
| securities regulatory authorities t0 make correction and be issued a warning and
| may be subjecttoa fine ranging from RMB100,000 to RMB300,000. The person-
| in-charge and other personnel who are directly accountable shall be issued a
| warning and maybe subject to a fine ranging from RMB30,000 to RMB100,000.

Article @9, Persons prohibited by laws and administrative regulations from
carrying outjtrading of shares who hold or buy and sell shares directly or in the
name &f pthers shall be ordered to dispose of the shares held illegally; the illegal
incafne $hall be confiscated and a fine of not more than the equivalent value of the

aiares shall be imposed; where the person is a civil servant, administrative
punishment shall be imposed in accordance with the provisions of the law.

ordered to make correction and be subject to a warning and a fine ranging frop
RMB300,000 to RMB600,000. The person-in-charge and other personnel who '
directly accountable shall be subject to a warning and a fine ranging frop
RMB30,000 to RMB300,000.

Issuers, listed companies or other persons liable for making informatigg
disclosure which/who fail to submit the relevant report in accordance with
provisions or submit a report which contains fraudulent information, misle
representation or major omission shall be ordered to make correction and be s
to a warning and a fine ranging from RMB300,000 to RMB600,000. The person-ip-
charge and other personnel who are directly accountable shall be subject to_'
warning and a fine ranging from RMB30,000 to RMB300,000.

The controlling shareholders and actual controlling party of the afore
issuers, listed companies or persons liable for making information disclosure
instructed the aforesaid violations shall be punished in accordance with the
provisions of the preceding paragraphs. E

[Annotation:

This Article provides the non-disclosure liabilities for issuer, listed company and
others with the duty of disclosure. An order to make corrections, a warning or a fine®
may be imposed. It also provides liabilities for non submission of disclosure documents,
or provides liabilities for false or misleading or gross omission in the documents.] -

(Annotation:

This provision amended Art 180 of the 1998 Securities Law. It prohibits certain
‘people from trading in securities by taking undue advantage of their positions to acquire
inside information. These peoples include the staff of stock exchanges, securities
‘companies, securities registration and clearing institutions, the CSRC and other people
prohibited by law and administrative regulations. These people are prohibited from
trading in securities either on behalf of themselves or on behalf of others. If they are in
breach of this provision, they shall be ordered to make corrections, their illegal profits
will be confiscated, and a fine will be imposed. Public servanis breaching this provision

will be subject to administrative penalty as well.]

Article 194, Issuers and listed companies which change the usage purpose o
the funds raised in a public offering of securities arbitrarily shall be ordered ta
make correction. The person-in-charge and other personnel who are directiy
accountable shall be issued a warning and be subject to a fine ranging {rom
RMB30,000 to RMB300,000. '

The controlling shareholders and actual controlling party of-£he aforesaid
issuers and listed companies who instructed the aforesaid violationg shall be issued
a warning and be subject to a fine ranging from RMB300,000 ta'RIVB600,000. The
person-in-charge and other personnel who are directly acctuntable shall be

punished in accordance with the rovisions of the preceding paragraph. : i
P P g paragrap Article 200. The employees of stock exchanges, securities companies,

securities registration and settlement organisations, securities service organisations
or the personnel of securities industry association who deliberately provide
fraudulent information or conceal, forge, tamper with or destroy trading records to
induce investors to buy and sell securities shall have their employment certificates
for the securities industry revoked and be subject to a fine ranging from
RMB30,000 to RMB100,000; where the person is a civil servant, administrative
punishment shall be imposed in accordance with the provisions of the law.

Article 195. Directors, supervisors, senior management personnel of a listed |
company and shareholders holding 5% or more of the shares of a listed company
who buy and sell the company’s shares in violation of the provisions of Article 47
shall be issued a warning and may be subject to a fine ranging from RMB30,000 to
RMB100,000.

Article 196. Securities trading premises which are established illegally shall
be closed down by a people’s government of county level and above; the illegal
income shall be confiscated and a fine ranging from one to five times of the amount
of illegal income shall be imposed; where there is no illegal income or the amount
of illegal income is below RMB100,000, a fine ranging from RMB100,000 to
RMB500,000 shall be imposed. The person-in-charge and other personnel who aré
directly accountable shall be issued a warning and be subject to a fine ranging from
RMB30,000 to RMB300,000.

[Annotation:

This provision amended Art 181 of the 1998 Securities Law by increasing the fine
on stock exchanges, securities companies, securities registration and clearing
institutions and professional in securities trading and staff of the CSRC for forging,
altering or destroying false securities documents from between RMB30,000 and
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