4

Anti-Avoidance

23




[4.1] Anti-Avoidance

f;‘oss—references. See 14.6 companizs for provisions relating to corporate losses:
RELCON?ECTED PERSONS; 20 DISCLOSURE OF TAX AVOIDANCE SCHEMES; 21.9 pousLE TA):
;- VF;-:F or SChemES and arrangements designed to increase such relief; 48
e lf)ms MATTERS for provisions relating to overseas resident settlements: 4’8 9
&1 ov;_as?s MATTERs for interests in controlled foreign companies z,md 'in,
offshore funds respectively; 49.17 PARTNERSHIPS; 61.16 SETTLEMENTS f i
tions on transfer of settlement losses to beneficiary becoming :I;'slt;‘zilsjtl:rellcy:

entitled to settled pro : L
s provisions? perty; 61.20-61.23 SETTLEMENTS for further anti-
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claim by enquiry. See HMRYC Biiecf gsfznégir;g or considering challenging the
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Anti-Avoidance [4.2]

Approach of the Courts

[4.2] For the general approach of the Courts to transactions entered into

solely to avoid or reduce tax liability, leading cases are Duke of Westminster

v CIR HL 1935, 19 TC 490; W T Ramsay Ltd v CIR; Eilbeck v Rawling HL

1981, 54 TC 101; CIR v Burmah Oil Co Ltd HL 1981, 54 TC 200; Furniss

v Dawson (and related appeals) HL 1984, 55 TC 324. See also Coates v
Arndale Properties Ltd HL 1984, 59 TC 516; Reed v Nova Securities Ltd HL
1985, 59 TC 516; Magnavox Electronics Co Ltd (in liquidation) v Hall CA
1986, 59 TC 610; Commissioner of Inland Revenue v Challenge Corpora-
tion Ltd PC, [1986] STC 548; Craven v White; CIR v Bowater Property
Developments Ltd; Baylis v Gregory HL 1988, 62 TC 1; Dunstan v Young
Austen Young Ltd CA 1988, 61 TC 448; Shepherd v Lyntress Ltd; News
International ple v Shepherd Ch D 1989, 62 TC 495; Ensign Tankers
(Leasing) Ltd v Stokes HL 1992, 64 TC 617; Moodie v CIR and another (and
related appeals) HL 1993, 65 TC 610; Countess Fitzwilliam and others v CIR
(and related  tppeals) HL 1993, 67 TC 614; Pigott v Staines Invest-
ments CoLid Ch D 19935, 68 TC 342; CIR v McGuckian HL. 1997, 69 TC 1;
MacNiten v Westmoreland Investments Litd HL 2001, 73 TC 1; CIR v
Scotiisi Provident Institution HL 2004, [2005] STC 15; Mawson v Barclays
Mercaistile Business Finance Ltd HL 2004, [2005] STC 1 and HMRC v Tower

wMcashback LLP1 SC, [2011] UKSC 19.

See also DR Collins v HMRC (Sp C 675), [2008] SSCD 718, Trustees of the
Eyretel Unapproved Pension Scheme v HMRC, (Sp C 718), [2009] SSCD 17,
Mayes v HMRC CA [2011] EWCA Civ 407; 2011 STI 1444, Berry v HMRC
UT, [2011] STC 1057 and Explainaway Ltd v HMRC UT, [2012] STC 2525.

Classical interpretation

The classical interpretation of the constraints upon the Courts in deciding
cases involving tax avoidance schemes is summed up in Lord Tomlin’s state-
ment in the Duke of Westminster case that ‘every man is entitled if he can to
order his affairs so that the tax attaching . . . is less than it otherwise would
be’. The judgment was concerned with the tax consequences of a single
transaction, but in Ramsay, and subsequently in Furniss v Dawson, the House
of Lords has set bounds on the ambit within which this principle can be
applied in relation to modern sophisticated and increasingly artificial arrange-
ments to avoid tax. In CIR v McGuckian, it was observed that while Lord
Tomlin’s words in the Duke of Westminster case ‘still point to a material
consideration, namely the general liberty of the citizen to arrange his financial
affairs as he thinks fit, they have ceased to be canonical as to the tax
consequences of a tax avoidance scheme’. It was further observed that the
Ramsay principle was ‘more natural and less extreme’ than the majority

decision in Duke of Westminster.

The ‘Ramsay’ principle

Ramsay concerned a complex ‘circular’ avoidance scheme at the end of which
the financial position of the parties was little changed but it was claimed that
a large capital gains tax loss had been created. It was held that where a
preconceived series of transactions is entered into to avoid tax and with the
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clear intention to proceed through all stages to completion, once set in motion,
the Duke of Westminster principle does not compel a consideration of the
individual transactions and of the fiscal consequences of such transactions in
isolation. The opinions of the House of Lords in Furniss v Dawson are of
outstanding importance, and establish, inter alia, that the Ramsay principle is
not confined to ‘circular’ devices, and that if a series of transactions is
‘preordained’, a particular transaction within the series, accepted as genuine,
may nevertheless be ignored if it was entered into solely for fiscal reasons and
without any commercial purpose other than tax avoidance, even if the series of
transactions as a whole has a legitimate commercial purpose.

However, in Craven v White the House of Lords indicated that for the Ramsay
principle to apply all the transactions in a series have to be preordained with

at the time of the earlier transactions. See, however, CIR v Scottish Provident
[nstitution below. In the unanimous decision of the House of Lords in Ensign
Tankers (Leasing) Ltd v Stokes, the lead judgment drew a clear distinction
between ‘tax avoidance’ and ‘tax mitigation’, it being said that the Duke of

Westminster principle is accurate as far as the latter is concerned but does not
apply to the former.

independent effect, nor on treating the whole of steps 2 to 5 as having no such
effect. Each of the four steps had a fiscal effect of giving rise to an income tax
charge on two of the taxpayers for a period of time, and there was a potential
capital transfer tax charge should either have died whilst in enjoyment of the

series of transactions was intended to create, unless the series was capable of
being construed in a manner inconsistent with the application of the exemp-
tion. In the particular circumstances of the case, the series of transactions could
not be so construed. Two or more transactions in the series could not be run
together, as in Furniss v Dawson, nor could any one or more of them be
disregarded. There was no rational basis on which the four separate steps
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be treated as effective for the purposes O_f one provision which cre_ate? 2
could be termination of an interest in possession but ineffective for
i cfm a other provisions which gave exemptions from that' charge
B pOIposEs © r:(‘:vas d-isposcd of for a consideration and where the interest
where Elhe mttlt:esettlor Accordingly, the case was one to which the Ramsay
re@g}&) letz et dlby Furniss v Dawson, did not apply.
p!.'lﬂ ]

j tments Ltd, where the HL held that the
In MacNiven v lwﬁénggffg;iyh:ge: payment o interest, Lord Nicholls held
Ram{dy - irage “the Ramsay principle” is potentially misleading. In
i 1: eIIYI ﬂse did not enunciate any new legal princip_]e..What the Hoqze
§ ey eh‘ (Lli ht that, confronted with new and sophisticated tax avoid-
gt rhg court;’ duty is to determine the legal nature ,of the
s de.V1C€S., eestion and then relate them to the fiscal legislation’. Lord
traﬂsactmn}S1 11121 (-}'11;111: ‘what Lord Wilberforce was doing in the Ramsay case was
et mann e than to treat the statutory words “loss” and “d1sposal_ as
e mercial concepts to which a juristic analysis of the transaction,
referring to,::om1 as autonomous and independent, might not be dete;mm;i‘
t;ea’tlrﬁg e?:; 11;:)[;1 held that ‘an essential element of a t;:aqsaf:tlon to which the
;;2??1.5&;) r[()('il'll;ip[f: is applicable is that it should be artificial’.

In viwwwson v Barclays Mercantile Business Finance Litd tl}? Hth?(l;c(_l, 31:]2 II-:;?;ld
Yoiiman’s distinction in Westmo_reland between egal an Fomimcigel
O was not ‘intended to provide a substitute for a close analy :
el means’. It ‘does not justify the assumption that an answer canln 5
Ic:)hbi:itril;gtie)y classif'ying all concepts a priori as ei.ther “Comm?ém:ltooée(}fdgea %

. lying any statutory provision, it is necessary ‘first, 2 e
In;;i;%sliﬂeaffn};tmmon, exactly what transaction will answer to the statutory
a

i s . 3
description and secondly, whether the transaction in question does so’.

In CIR v Scottish Provident Institution the issue was whether the dec1s‘1:lon u;
Cn ven v White meant that a series of transactions could not be treate asa]
cgglposite transaction under the Ramsaylgrmmpifl:( becl:ause "[E}}:EII?I I\:vlallzlg f}?at
ial ri ions would not take place. The
ercial risk that the transactio not :
i:i(t)l:}vr:;luld destroy the value of the Ramsay principle as rle)fezlgmeg taor 525
ffect of composite transactions if their composite effect had to ; el 1 isr, gl s
zimply because the parties had deliberately included 12—11 commgrila y ;rreot:"li .
i isk that the scheme might not w:
i Ccy, creating an acceptablf: ris :
C(l);;;lr:fgde’n g;lch a ‘fonnnercially irrelevant contingency’ was fot:tjr\l/Ic}2 (t__:oCll:;\e
gresent e purchased tax scheme involving options in Schofield v H s

[2012] STC 2019.

Sham

; CA, [2001] STC 214, the Revenue mounted a
> Hlth lang l(l)eﬁgeerst: zf tcoonrflplex’ a[nd arJtiﬁcial tax avoidance scheme on the
SUCCCS; uhc t.il reegments on which it was based were shams. It was noted tl_'na}':
‘gr}i) s t gcts done or documents executed by the parties thereto whic
vioi? me?ind by them to give to third parties or to the court the appearance
sfcreatinh g yen the parties legal rights and obligations different from the
Oftcr:lalzngl r?gtl:::; and obligations (if any) Which the parties intended }Eo creater.
%"(;1: lawgdid not require that in every situation every party to the act o
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rences. See 25.24 EXEMPTIONS AND RELIEFS for Child Trust Funds;
DENCE AND DOMICILE for domicile of children.

where is no general bar to the chargeable gains made by an infant (i.e.
ndividual under 18 years of age) being assessed and charged on him
R v Newmarket Commissioners (ex p. Huxley) CA 1916,7 TC
2..5.222(3)). HMRC can, therefore, resort directly to the infant
2012/13 onwards, must do so, subject to the general legal framework

inting people to assist those who lack capacity. Previously, there were
ific tax provisions which enabled HMRC to charge and assess tax due

m an infant on a guardian etc. Whether or not, in practice, they did so
sended on particular circumstances.

A child is entitled to the same capital gains tax reliefs and exemptions as an
subject to specific exclusions).

=
et

7
.
i

Nominees and bare trustees

[42.2] Where property is held by a person as nominee, or as trustee for any

person who would be absolutely entitled against him but for being an infant,

, the provisions of TCGA 1992 apply as if the acts of the nominee or trustee are

1 the acts of the infant. Acquisitions from or to the trustee or nominee to or from
the infant are accordingly disregarded. References in TCGA 1992 to a person
being absolutely entitled against the trustee mean that the person has the
exclusive right (subject only to satisfying any outstanding charge, lien or other
right of the trustee to resort to the relevant property for payment of duty,
taxes, costs oOr other outgoings) to direct how the property shall be dealt with.
[TCGA 1992, s 60]. For the wider implications of nominees and bare trustees
generally, see 61.3 SETTLEMENTS.

Assessment of guardians etc.

[12.3] In practice, HMRGC often makes use of the machinery of TMA 1970,
which enables it, for 2011/12 and carlier years, to charge and assess the tax
due from an ‘incapacitated person’ (this term includes an ‘infant’: see TMA
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[12.3] Children

1970, s 118), on the t i

dimerion, Saisel o ;las:;e, egmuardlauf'l, tutor, curator or committee, hay;

e s aieol. or g gement o that person’s property. Such

i i gk ot the incapacitated person resides in the UK Tlilla

e taXay is answerable for all matters required to be do

ge gl provisions, for the purpose of assessment of tha

e o retention angl indemnity in respect of t. ]
ade on the incapacitated person’s behalf. The a;acclzl :

abolished for 2012/13
77 FA 2012, s 222{1)((_)51]x.vards (see further 12.1 above). [TMA 197()’

Default of infant

12.4 . '

i[n fant] ti(z):; 2!1(:; 1/12 and earlu;r years, where the person chargeable t 5

e s . Ejirent, guardian, or tutor is liable for the tax in tho tax js

proceeded agai?lstt'fg—n;glezt or refll—lﬁ?/} of payment, the parent etf: e
s due to RC. Thi ision i :

2012/13 onwards. [TMA 1970, ss 73, 77; FA 20352,p zogﬁg?ﬁ(?)]repeal

_See 43.4 Losses for requirement to notify capital losses.

.' %3”5 ] This chapter outlines the procedures and time limits for making claims
and elections for reliefs, allowances and tax repayments for both capital gains

and corporation tax purposes.

ms are personal matters and (except in the case of trustees for persons

der disability etc.) can be made only by the person entitled to the relief (cf.

vd v Hyslop Ch D 1929, 8 ATC 588). See 57.4 reTURNS for the signing of

ns by an attorney.

Also covered in this chapter are two specific types of claim:

(a)  claims for recovery of overpaid tax (previously ‘error or mistake’ relief);

and

4 ﬂa) claims through the courts for the restitution of payments made under a

mistake of law.

1

Ly

| Capital gains tax claims and elections

| v

| 1132] A formal procedure applies to the making of capital gains tax (and

by income tax) claims, elections and notices. A claim for a relief, allowance or tax
repayment must be for an amount quantified at the time of the claim. Where
notice has been given by HMRC requiring the delivery of a return (see 57.3,
57.16 RETURNS), a claim etc. can only be made at any time by inclusion in such

| a return (or by virtue of an amendment to a return) unless it could not be so
included either at t

hat time or subsequently (but see below for claims involving
two or more years). These provisions do not app

= ly to claims to be given effect
' 225
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[13.2] Claims
e Ml —

by a PAYE coding adjustment, to claims by charities for specified exempt
and repayments of income tax, or to claims for consequential adjustmentg
the counteraction of a tax advantage under the GAAR (see 4.3 ANTI-AVOID,

In the case of a partnership business, a claim under any of numerous Provisig,
specified in TMA 1970, s 42(7) must be made by a partner nominated by 41
partnership if it cannot be included in a partnership return (or amendme
such a return). See 13.3 below for provisions applying wh

ere a claim e, g
made otherwise than by inclusion in a return. '

Where a claimant discovers that an error or mistake has been made
(whether or not made in a return), he may make a supplementary cl
the time allowed for making the original claim.

[TMA 1970, s 42; FA 2010, Sch 8 para 4; FA 2012, s 222(1), Sch 15 paras
17(6); FA 2013, s 213]

ina claim
aim withjg

Claims for relief involving two or more years

A claim for a loss incurred or payment made in one tax year to be carried back
to an carlier year or years need not be made in a return, is treated as a claipg
for the year of loss or payment (the later year), must be for an amount eqlﬁ_
to what would otherwise have been the tax saving for the earlier year, and jg
given effect in relation to the later year by repayment, set-off etc. or by treating
the said amount as a tax payment made on account under SELF-ASSESSMENT
(60.2). The tax position for the earlier year is not adjusted. [TMA 1970, ScF_.
1B para 2]. See Tolley’s Income Tax for more details. The non-reopening of thg

carlier year’s self-assessment does not prevent the making or revising of ti er
claims for that earlier year that are consequential to the carry-back (Revenue
Tax Bulletin August 2000 pp 774, 775). In relation to the carry-back claim,
repayment interest or (before 31 October 201 1) repayment supplemenit may be
due as in 55.2, 55.3 repavmenT INTEREST, though only fromi-31 January
following the later year (as above). An example of a capital gains provision
affected by these rules is the potential three-year carry-back.of capital losses

incurred by an individual in the tax year in which he dies = see 19.7 peath,

Claims etc. not included in returns

[13.3] Subject to any specific provision requiring a claim, etc. to be made to
the Commissioners for HMRC, an income tax or capital gains tax claim or
election made otherwise than in a return (see 13.2 above) must be made to an
officer of Revenue and Customs. The claim, etc. must include a declaration by
the claimant that all particulars are correctly stated to the best of his
information or belief. No claim requiring a tax repayment can be made unless
the claimant has documentary proof that the tax has been paid or deducted.
The claim must be made in a form determined by HMRC and may require,
inter alia, a statement of the amount of tax to be discharged or repaid and
supporting information and documentation. In the case of a claim by or on
behalf of a person who is not resident (or who claims to be not resident or not
domiciled o, for 2012/13 and earlier years, not ordinarily resident) in the UK,

HMRC may require a statement or declaration in support of the claim to be
made by affidavit.
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Claims [13.4]

h to make a claim must keep all such ;ecprds as II—JITI:\i/}eré
hem until such time as HMR(
i ose and must preserve t : :
sie for the F:ilriire into the claim (see below) or any su_ci:h’ ency;tgrds
eoioner Ie(Cq have the power to make regulations speci %IEE% ke
e d to be kept. There is a maximum pf:nglty of £3, i
e to any claim actually made. Smnl?.r provisions .
7 8§ RETURNS as to the preservation of copies o

. who may wis

i ts of self-assessments)

‘ imi n 57.7 rRETURNS (amendmen !
%{jﬂsmm Snlr:ldar t(i tikrlr?zlitl (within twelve months of the claim) I—([)]{/l I;{Ié/fi{g

: eacla : _ .
% e f'mtfl'm nine months of the claim) to amend a (_:la{in ezz) st
e iry into a claim, etc. (or amendrr_ient) similar R
e turns). Notice of intention to enquire must he;ge o

g : J

"~ he first anniversary of 31 January following the tax Yeaisgor sk
by _t:he | Stes to a period other than a tax year, the ﬁrsit anm:re 3IE)YApri1, 2
clallIl 4 :riod" ur, if later, the quarter day (meaning 3 fI:sml::i nzr, il
of that [il wing the first anniversary of the date of clan ) e
L ff’,?l ‘(l)(WAkl‘MRC INVESTIGATORY POWERS. Where an elngmry is (1 pamendn;em
e i isional effect to the claim, etc. (or am
3 r may give provisio > aim S
"f(M?f; ' (t)(t)ﬁsclf::mh CXY;E%HI as he thinks fit. Provn;lons s;g:lsa; ntg S::;;dments 0%
g | ds completion of enqui _

7 as regards complet il
“:7'.13 “Tuglizzflﬁe};ion. HMRC must give effect (by alss.eshs_{m;rbt,d ‘3118;2& fr A
o u[r)l(t))ntc» an amendment arising out of an enquiry Wk;t in 70 aéainst s
repaY(E_)I}Cissue of the closure notice. An appeal may t?c ernby Himiel
datel ion stated, or amendment made, by a closurgl no e by BN M
(?{())Itlii:: :o the relevant officer within 30hdays aftfr. thf;p gieﬁ(gdl s
. hs where certain :

i d to three months wher : i
no{'lél:e, zxattirel?r?volved If an amendment is varied on appeal, HMRC g
residenc olved. If an
effect to the variation within 30 days.

i i t of tax, there
1 ot give rise to a discharge or repaymen : 5
W?e;rf:oiicsliifsl ?ECI- gios:lgwa%lce of the claim on completion of enquiry, Wit
! imi bove.
eal procedures similar to those a "
a'?"E/IA I][)970 s 42(11), Sch 1A; SI 2009 No 402; 5{202305095570;;;2 g]c
j[oms $3-58: FA 2013, Sch 46 para 117; SI 2009 No 2035,

i 5 i ich was
' 0 a claim for loss relief whic

RC SC, [2013] STC 248 : L
b lccziitgri; aPIIt‘jx retur,n form was helc! to be made outsgdc tl'i_e cr)::slr(l)lfat e
Ef:rl::fore subject to the enquiry provisions above. For t ?n ptll-llepretum ke
irv provisions, a tax return referred to the %nfprmatlon b
;?lr?ilé;lrywzs submit'zed for the purpose of establishing 1;h§n atrnh;)suCase Ao
ble to tax for the relevant tax year. S S

ﬁgﬁsi]; \cjvf?;c:l—(l)f%flz tax chargeable for the year concerned and so did not fo

part of the tax return.

sower O e
po s (enquiries into re

Corporation tax claims

isions having broadly
oration tax self-assessment, provisi oo
EIL:H;:&’ gﬁiirascgigse in 13.2 above (other than those of TMA 1970, Sc )

. .
pp 5 to COIIlpal’llES. Sub]ect to aIly EXP] €SS p[(lV sS101 to lhe contra
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[TMA 1970, ss 43A, 43B].

Where HMRC issue an amendment to a return as part of an enquiry

notice (see 57.12 RETURNS), these provisions apply to the amendment as ¢
apply to assessments. [TMA 1970, s 43C(2)(3)]. |

The provisions broadly apply to companies under corporation tax s
assessment. [FA 1998, s 117, Sch 18 paras 61-64] '

Extended time limits for assessment

43(3), 43A or 43C above, the assessment is not out of time if made within gpg
year of the final determination of the claim etc. For this purpose a claim efe
is finally determined when it can no longer be varied, on appeal or otherwige
[TMA 1970, s 43C(4)(5); TIOPA 2010, Sch 8 para 6]. '

Appeals in respect of claims
[13.6] See 13.3 above and 5.2 appEaLs.

Claim for recovery of overpaid tax

[13.7] A claim under the following provisions can be made on or after
2010. The provisions replace the narrower error or mistake relief &
for which sce the 2013/14 or earlier edition of this work. A claim.fo
relief described below can be made on or after 1 April 20115 the

HMRC’s concessional practice of ‘equitable liability’ — see 50:
TAX.

1 8pril
Tovisions, |
the specia
velief replaces
25 PAYMENT OF

Where a taxpayer has paid an amount of capital gains.tax"(or income tax
corporation tax and believes that the tax is not due; he can make a claim to
HMRC for repayment of the tax. Where a taxpayer has been assessed as liable
to pay an amount of tax, or there has been a determination or direction to that
effect, he can likewise make a claim for the amount to be discharged if he
believes that the tax is not due. For these purposes, tax paid by one person on
behalf of another is treated as paid by the other person.

) or

HMRC will not give effect to such a claim in the following circumstances:

{a)  the amount is excessive because of a mistake in a claim or a mistake
consisting of making, or failing to make, an election claim or notice (or
because of certain mistakes relating to capital allowances);

(b)  the claimant can seck relief by taking other steps under tax legislation;

(c)  the claimant could have sought relief by taking such steps within a
period which has expired by the time the claim is made, if he knew, or

ought reasonably to have known, before the end of that period that
such relief was available;
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t to a court or tribunal
: . is made on grounds that have been pu
phe Clalmulrsse of an appeal relating to the amount or grounds th:Tt ﬁage
ig}the ;3r to HMRC in the course of such an appeal settled by
‘been
: ag;eteirr}eﬂ;;lt knew, or ought reasonably to have known, of thp groungs
thecalmlaim before the latest of: the date an appeal relating }tlo t 1'el.
fléor thctifvas determined by a court or tribunal, the date on which s::.‘lq
3 am?;;eal was withdrawn by the claimant, and the end of the period in
e i led;
' i claimant could have appealed; )

o tohlfrn: was due as a result of proceedings by HMRC agamst }t{:{é
F tllle';x[:nt or under an agreement between the claimant and HM

- clai ) :
- gertli dings; and . , :
Semmg;?l;}tl I;;O(éf(iess?ve’: because of a mistake in calaﬁatmg tlltlg
dile' aant’s liability where the liability was calculated in accordance :: o
shaélrpnractice generally prevailing at the time (and for this purpose sp

rules apply in relation to PAYE).

i lief relates to tax
T iaind does not apply where a claim to re
@“-‘.e_“ﬁhfi; I:;;f(ﬁ)) ;‘:SY:W. For this purpose, an amount is charged co_ntrziirrly
§h§r5181 w if it is contraty to the provisions of the Treaty on the cI{*‘unctlon i Sg
94 EI EIZ opean Union relating to the free movement of goods, perso ),
of 2. (1:: cgpital (.or replacement provisions unde; am)Ir ;ﬁbsequené Otﬁagl ;
e i de on or after anuary
i de statutory for claims ma . :
v“-hls;:gsigursrll; applied b;y HMRC in accordance with HMRC Brief 22/10.
was

['T'MA 1970, s 33, Sch 1AB paras 1, 2; FA 1998, Sch 18 paras 51, 5S1A; FA
5013, s 231(1)(3)(5)].

Making a claim 3
i ade within

For capital gains tax (and income tax) purposes, a claim mu}ft bf: E i
faur ears after the end of the tax year concerned. Where the cla inlbee
‘tax oy\rrerpaid that year is the year in respect of which the paymen rasgss
where the amount paid is excessive due to a mistake in ahtai):icI i
0]':’mrns the year to which the return (or if more than one, the P o
rﬁl‘ ’Where the claim relates to an assessment, determination or dire s
Ehates' concerned is the year to which that assessment etc. relgtes or, for
a0 ive
cl‘:ir}:::s made on or after 17 January 2014 w}l';ere the amt;lgnl: ?}?: ::tsﬁe(sgr :

: i i turns, the year to whic .

e to a mistake in a tax return or re , the Ito Y &
g:]LJOre than one, the first return) relates. The time limit is exgended rfsoornciilher
relating to mistakes in returns made before 1_APr11 2012 by {?t}?: e
than a company if the return was not issued within one ye;r 0 e cuil ghfhs
' ich i h cases, the claim must be made wi
tax year to which it relates. In suc y pare ¥
Year); after the 31 January following the end of the tax year concer

. i ]
For corporation tax purposes, a claim must be made Wﬁthui four ry;eliizsafttgr :ax
end of the accounting period concerned. Where ¢ n: cfi:;}?ich gl i
overpaid, that accounting period is the [_;enod m-res;éec 0 FhchheRaRt
ki arcrlloumhl?a;ldt}zse ?:ztcs;;“{’gr ilflt:ntc())re than one, the first
return or returns, the period to whic e, th J
return) relates. \,X/here the claim relates to an assesS?eﬁt,h:f;es:?;:;:g?ci .
direction, the accounting period concerned is that to which t
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Schemes [22.24
[22.22] Employee Share Schemes i i [22.24)

ibuti to which an employee
Iy contributions to all such schemes ich
~-mﬁrﬁ:yyone time cannot exceed £250, and the minimum montﬁy
a set for any scheme must not exceed £10 (although monthly
ns as low as £5 are permitted).

in specified circumstances, the option cannot be exermsfed beli(_)rﬁ
: nor can it be exercised, except in the case of deat'h (for whic
e ly), more than six months after that date. The circumstances
o appl ye’xc.ercise may be permitted include inter alia (i) the takeover
hich éa[ yWhOS(': shares are scheme shares, (ii) where thf:' eligible
_mp_:sn 1’;1 a subsidiary company, the company which established the
@:ing to have control of that subsidiary, and Efmﬁ tlI;e t.ransff;r(tzri
ther than a subsidiary or associated company) of t e;l usiness o ;f i’
o which the employment relates. In each case, the ofpngn i
within six months of the change but if, in any c}; these e
the option is thus exercised within three years of its being gr?n o
e tax.exemption on exercise is lost and a charge may anjfe der
2003, 5476 (see 22.6 above); the income tax exemption on ar

irn does, however, continue to apply.

i imi ' iations by

& + be available on similar terms (subject to any varia '
“:*nfls z?:ry level, period of service etc.) to all employees and full-tu;):lﬁ
e within ITEPA 2003, s 15 (for 2007/08 and ‘earher years, ITE_ 3
e 15 or 21) and with a stipulated minimum period of service, whic
more than five years. It may be made available to other emplquesi
ectors. Where the company is a close company, those with materia
s are excluded.
2003, ss 516-520, Sch 3; FA 2013, Sch 2 paras 7-13, 39—43; FA 2014,
§ paras 97-157, Sch 37 para 20]. ; A
: i be made to these
] from 6 April 2014 a number of changes are to '
on(s:‘t "lfk?:én maxjfnum monthly contribution is to increase to £500 with
from 6 April 2014. (Autumn Tax Update 2013).

Tolley’s Income Tax for the full provisions and conditions.

Following FA 2013, chargeable gains arising on EMI shares are noy
for entrepreneurs’ relief — see 24.6.

Rights issues

If there is a rights issue affecting qualifying shares, the share reorgs
rules of TCGA 1992, ss 127-130 (see 62.2 SHARES AND SE
disapplied, with the result that the rights shares are treated as a
acquisition and are not qualifying shares.

[TCGA 1992, Sch 7D paras 14, 16].
Identification rules

For an election to modify the normal rules in a case where EMI scheme ghy
are acquired on the same day as other shares in the same company, see ¢
SHARES AND SECURITIES — IDENTIFICATION RULES.

Other tax-advantaged share option schemes

[22.23] The following apply generally to other tax-advantaged share opti
schemes (see 22.24 onwards below). L

Assignment, release or abandonment of tax-advantaged employee \l-
option .

The same comments apply as for unapproved options at 22.7 above.
Identification rules

For an election to modify the normal rules in a case where'approved s
option scheme shares are acquired on the same day as othérchares in the s
company, see 63.2 SHARES AND SECURITIES — IDENTIFICATION RULES.

Save as you earn (SAYE) share option scheines _
e i 1 f the income
i early exercise of the option results in the loss o
exfe}:zgt‘if;erzs mgrntioned above (in which case see 22.6 abov;}i, t]iie
isions of TCGA 1992, s 17 (see 44.1 MARKET VALUE) are Speci cahy
plied both in calculating the CGT acquisition cost of the shares El?ht e
oyee and for the purposes of any corresponding dlspo§al to 1ﬁlm._ ?ﬁe
iisions are likewise disapplied where an option 18 exercised fo m}\:mg be
h of the employee in accordance with a rule included in the sc ;rg; I4}(
ie of ITEPA 2003, Sch 3 para 32. |[TCGA 1992, Sch 7D para 10; E 3

[22.24] Under a SAYE share option scheme, a company grants to a
employee of itself or its group an option to acquire ordinary shares in
company at a specified price (the option price) at a specified future date.
income tax charge arises on either the grant of the option or, on exercise 0
option, on any excess of the then value of the shares over the option price.
option price must not be less than 80% of the market value of shares o
same class at the time the option is granted. The scheme is linked to
approved certified contractual savings (CCS) scheme with a bank, buil
society or other authorised provider, to which the employee makes reg
contributions by deduction from salary and to which a tax-free bonus is adde
at maturity (the bonus date), the funds then being used to purchase the agre
number of shares at the option price (though the funds may alternatively b
repaid to the employee if he so chooses, the option being allowed to lapst
Savings contracts of between three years and five years are available,
five-year contracts may offer the choice of an extension to seven y

disposal of the shares by the employee, his allowable e_xpel}diture consists
he actual consideration given on the exercise of the option, 1.€. the gmmznt
plus the tax-free bonus (plus, if applicable, any F(_):_mdemtmn given fn:)r
t ﬂpt:ion itself — see 22.3 above). The date of acquisition of the shares for
T purposes is the date the option is exercised.
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[22.24] Employee Share Schemes Employee Share Schemes [22.26]

nd for the purposes of any corresponding disposal to him. Those
« are likewise disapplied where an option is exercised following the
the employee in accordance with a rule included in the scheme by
ITEPA 2003, Sch 4 para 25. [TCGA 1992, Sch 7D para 13; FA 2014,
189].

eptionally, an income tax liability arises on the grant of the option
the option price being discounted — see above), the amount counted
_nent income is included in the cost of acquisition of the shares for
oses. This applies whether or not the exercise is in accordance with
cions of the scheme and whether or not the scheme is still approved
1e of the exercise. [TCGA 1992, s 120(2)(6)(c), Sch 7D para 12; FA

h 8 para 188].

on a disposal of the shares by the employee, his allowable expenditure
CGA 1992, s 38(1)(a) (see 16.11(a) COMPUTATION OF GAINS AND LOSSES)

of:

.~ the actua! consideration given on the exercise of the option,

n any consideration given for the option itself, and

Shares acquired through an approved SAYE share option -

transferred without CGT consequences to an lndividuaﬁ’ Salvinslr__r'?:l f\m& o
25.30 EXEMPTIONS AND RELIEFS), subject to the annual subscription limitg
b){ re'ference to market value transferred) and provided the transf :
within 90 days after the option is exercised. i

Company share option plan (CSOP) schemes

[22.25] CSOP schemes were introduced by FA 1996 to replace
share option schemes (see 22.27 below). Unlike SAYE share option "
and profit sharing schemes, company share option plans and their prede,
are not required to be open to all employees, and are more likely to bee
reward directors and key employees. CSOP schemes are more restricti'
their predecessors in that they place a lower ceiling on the value of o |
individual may hold at any one time and do not permit the option . ]I:) :
discounted by reference to the current share price. y

Under a CS0P sch'er'ne, a company grants to an employee of itself or its
an option to acquire ordinary shares in the company at a specified p]:i’i
o}:ll:mon plzlce) at a specified future date. The option price should not be le
t - 1 ¢ ' : '
: a; 2?1211;- E::a\;ia;ue of thi shaﬁ'es at the time of Fhe grant. Normally, no i . -he amount, if any, counting as employment income.
fgch g esfon either the grant of the option or, on exercise of the g e isition of the shares for CGT is the date the opti

y excess of the then value of the shares over the option price. In B cauisiton o e e g R AL

p PHCES ercised. Any deemed expenditure corresponding to an amount chargeable

exceptional case where the aggregate of the opti i
| cas _ ption price and any am p : i
for the option itself is less than the market value of the shares at)t{he ti(t}n ome tax is also depeneel gy have e Jaemcead on s i

grant, the amount of the difference counts as employment income for the
year in which the option is granted. The normal tax exemption on exer :
the option does not apply if the scheme is no longer a tax-advantagea sché
at the time of exercise or if the option is exercised less than three yeais or
than ten years after it was granted. There is an exception for options exe ]
within three years of grant but no later than six months afySp-the indivig
ceases to be a qualifying employee of the scheme organiser jer of a consti
company in a group scheme) because of injury, disability, redunda
retirement. Special rules apply in cases of death. '

yee shareholder shares

26] A special employment status, known as ‘employee shareholder’
was introduced by Growth and Infrastructure Act 2013;5% 31
oyee shareholders are “ssued or allotted at least £2,000 worth of shares in
deration of an employee shareholder agreement. Subject to conditions, an
tax relief and capital gains tax exemption apply to the shares, as
ed below. The relief and exemption apply to shares received through the
ion of employee shareholder status on or after 1 September 2013. [FA
, Sch 23 para 38; SI 2013 No 1755). Businesses wishing to award shares
r an employee shareholder agreement may propose a share valuation to
RC’s Shares and Assets Valuation team in advance of the award (HMRC
aployment-Related Shares & Securities Bulletin No. 10, September 2013).
cial guidance on employee shareholder status see www.hmre.gov.uk/e

eshareholder/index.htm.

Only full-time directors (generally taken to measi tiose working at least 2
hours per week) are eligible. Part-time employees (other than directors) .
included. Where the company is a close company, employees and
with material interests are excluded. , L

It is a condition of approval that the a ime

: ggregate market value (at the time.
grant) of shares over which an individual may hold unexercise(d rights und
the sgheme (and any other CSOP scheme established by the company o
associated company) must at no time exceed £30,000. 1

[ 003, ss 521-526, Sch 4; FA 2010, s 39; FA 2013, Sch 2 -
44 4 : A o 4 = 5 DG T 4
; FA 2014, Sch 8 paras 50, 158-215, Sch 37 para 21]. re as 18

See Tolley’s Income Tax for the full provisions and conditions.

€ to income tax

n shares (‘employee sharebolder shares’) with a market value of at least
00 are acquired by an employee in consideration of an ‘employee
cholder agreement’, an amount is treated as earnings from the employ-
i, in respect of the acquisition of the shares, for the tax year in which they
- acquired. The amount is found by applying a formula, MV - P where:

MV = the market value of the shares (see below) on the day on which they
'~ are acquired; and
—

Capital gains tax

Where the income tax exempti i i i

e ption on exercise of the option applies (see ab
the provisions qf TCGA 1992, s 17 (see 44.1 MARKET VALUI?‘Z[)) are(speCIﬁ
disapplied both in calculating the CGT acquisition cost of the shares to

4
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[22.26] Employee Share Schemes

P = the payment (if any) that the empl i . :
shares as set out belox_ ployee is treated as havmg made f

If P exceeds MV, the amount is nil.

' ®
Where the above applies, no other sums can constitute earnings f; 2

employment in respect of the acquisition of the employee shareholder 0
Market value is determined as for capital gains purposes.

An ‘employee sharebolder agreement’ means an agreemen i .
an employee is an employee shareholder (see Em%)loyme;tbl}{’i;g;: iﬂn

s 205A(1){a)-(d)). Shares are acquired by an employee for these pur, .
employee becomes beneficially entitled to them; they are acquired poth
when the employee becomes so entitled. . e

Deemed payment for the shares

Provided that, as above, shares with a market value of at least £2
acquired by an employee in consideration of an employee sha

agreement, the employee is treated, for income tax purposes, as havi -
a payment for those shares as follows. Where all the shares au:mg
consideration of the agreement are acquired on the same day, the eng| uIJI
trel;:ted as having made on that day a payment of £2,000 1201' thosg K
Where shares are acquired by the employee in consideration of the agree
on more than one day, with shares with a market value of at leas%r£
acquired on the first of those days, the employee is treated as havin mad
the first of those‘ days, a payment of £2,000 for the shares acquired (;gn h

Where shares with a value in excess of £2,000 are acquired, the payment :

he em 10 €€ 18 11 eated a av!_[lg ."lade !OI C&Ch Slla.le 18 de[C‘IlIlH_‘\ {4 On,a 0

W

Except as i i :
& gses phrov_xded‘above, the_emplgyee is to be treated-for income
pf i as having given no consideration for shares acqtiied in conside
of the employee shareholder agreement.

3,
See Tolley’s Income Tax for the full provisions and‘conditions.

[ITEPA 2003, ss 226A-226D; FA 2013, Sch 23 paras 1-3].
Capital gains tax

El}jz:r;sh g?esezi?pézsf;mplgyei sll;lareﬁolder shares gre not chargeable gains whei

osed ot by the person who acqui :
empl'oyee §hareholder agreement. An employee sharegolél-zf sg:a?:agnl?i?;d
conmderatl.on of an employee shareholder agreement is ‘exempt’ if. qimrﬁ
ately after its acquisition, the total value of employee shareholder shares, in
employer company or an ‘associated company’, which have been ac ui’red
the employee (-ioes not exceed £50,000. For these purposes, the value gf a share
at any time is its unrestricted market value at the time when it was acquire ‘
the employee. Whe're shares acquired on a particular day take an gm loyee
over thc? £50,000 limit, an apportionment is made to treat the a r(f riate
proportion up to the limit (rounded down to the nearest share) agp G > :
before the remainder (and so as exempt shares). "
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;, (within 17 CONNECTED pErsoNs) with an individual who has a material

Employee Share Schemes [22.26]

- pUrpOses, a company is an associated company of another if one has
of the other or both are under the control of the same person(s).
s is construed in accordance with CTA 2010, ss 450, 451. If a
+ controls another when an employee shareholder agreement is entered
i an employee, this is treated as continuing to be the case when any
ent employee shareholder agreement is entered into with that same

_However, this does not apply if:

one of the two companies has been dissolved;
" two years have passed since the date of dissolution; and

the employee has not, at any time in that two-year period, been engaged
~in any office or employment (including engagement under a contract for
~ services) with any company which is an associated company of the

dissolved company.

ployee shareholder share is not exempt if:

on the date on which the share is acquired or at any time in the twelve
" months ending on that date, the employee has (or has had) a ‘material
~ interest’ in the employer company or a parent undertaking (within

Companies Act 2006, s 1162) of the employer company; or
on the date on which the share is acquired, the employee is connected

interest in the employer company or a parent undertaking or who has
had such an interest at any time in the twelve months ending on that

B date.

se purposes, an individual (A) has a ‘material interest’ in a company if
25% of the voting rights are exercisable by A, or by persons connected
th A, or by A and persons connected with A together. If the company is a
se company, or would be but for being a non-UK resident company or a
ed company, A has a material interest in it if A, or persons connected with
or A and persons connected with A together, are entitled to at least 25% of
e assets available for distribution among the participators in a winding-up or

other circumstances. A is treated as having a material interest in a
any at any time if A, or persons connected with A, or A and persons

1 1 p ; ?
ymnected with A together, have an entitlement to acquire such rights as would

ther with any existing rights) give A a material interest in the company.
arrangements in place (as widely defined and to which the employer
pany or a parent undertaking is also party) to acquire such rights must also
be aken into account.

Where an individual has acquired shares in consideration of entering into an
employee shareholder agreement, he is not regarded as disposing of an asset by
%ﬁﬂn of ceasing to have, or not acquiring, the rights mentioned in Employ-
went Rights Act 1996, s 205A as a result of entering into the agreement.

f?ént’iﬁcation rules

The normal identification rules (see 63.2 SHARES AND SECURITIES — IDENTIFICATION
RULES) are each disapplied as regards exempt employee shareholder shares.
Where an employee holds shares of the same class in a company and only some
of those shares are exempt employee shareholder shares, on a disposal of a part
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[35.2] HMRC statements of Practice

SP 4/01

SP 5/01

SP 1/02

SP 3/02

SP 5/02

SP 2/04

SP 3/04

SP 1/06

SP 2/06

SP 3/07

672

Double taxation conventio i

: ns with the f D
newly independent states. The position i;) 1['11]13[ U-s
SP 3/92 above. See 21.2 DOUBLE Tax ReLp 0!

Corporation tax self-assessm i ' i
ent: claims to loss pefing -y i
i over Reliefs

It{l;;:} Rv;;th regard to such late claims are explained,
Corporation tax self-assessment enquiries. Where -
Into a corporation tax return remains oper; G
of a ;hargeab_le gains valuation, HMRC wilIl)ex]l:l dm_g'
Egg:lgy to raise new issues which they Woulci(Jt . 1
: een able to raise. See 57.19 RETURNS ot ol
Financial futures and options. HMRC’S- i -
treatment of transactions in certain ﬁnanc:iVljeyﬂv‘;‘S e
tions, with particular reference to whether suih trangs?

Allowable expenditure: expenses incurred by personal re

tatives and corporate trustees under TCGA 1992, s 3,
d gains relating to an asset acquired before 31 March 1982; 10.3, 10.4

suMs DERIVED FROM AsseTs for reliefs available where capital sums
as compensation are expended on restoration or replacement; 14.11
for the relief available on a scheme of reconstruction; 25 EXEMPTIONS
s generally; 25.85 EXEMPTIONS AND RELIEFS for reinvestment relief which
be used as an alternative to the reliefs in this chapter where a qualifying
ment is made before 6 April 1998; 27.3 GiFrs for summary of special
relating to gifts; 29.3 Grours oF comeanizs for relief on disposals within
up; 37 INCORPORATION AND DISINCORPORATION RELEFS; 40.8, 40.10, 40.11

¢ reliefs available on small part disposals and compulsory purchase of
48.3 overseas MATTERS for transfer of UK branch or agency to UK resident
y, 48.12 for transfers of assets to a non-UK resident company, 48.13
fer or division of business between companies in different EC member
and 48.14 for transfer or division of non-UK business between
panies in different EC member states; 58 ROLLOVER RELIEF.

lallowable for costs of establishing title in computing
dosses of personal representatives on the sale of pe;
Deceased person’s estate. See 19.10 praty S
PO(;liltli)Ie t‘axatéon convention with the former Yugosla
onisu in, \
Pox iy pdated, superseding SP 6/93 aboye. See 21.2
‘S:;l&issrels;megt __fﬁnj?lity and discovery)\ NMRC set ou
_ nality of self-assessments ang d; :
S - ISCoV
;:l/emsxon in llfeltema v Langham. Se="¢.5 ASSESS%E‘?HO |
’ :lzlllt;.lf)ef ;rapltal trustlrii EIS and “Coiporate venturit;g 8
0ss assets. HMRC set our their i
; _ ] approa
21(1;,{ Pogl:;);s asscts requirement’. Replaces %LI)’ le%msap
VENTURING SCHEME, 23.5 ENTE MENT
?)nd 70.4 VENTURE CAPITAL TRUSTS, b %
ouble taxation convention with the former Yugoslavi

osition j i
EEL IEIFl:on is updated, superseding SP 3/04. See 21.3 po

on’s Taxes. See C1.425-C1.428, C3.5.

troduction
] There are currently two separate hold-over reliefs which apply to:

disposals by individuals or trustees of business assets where the disposal

is not at arm’s length (for example, gifts); and
disposals by individuals or trustees in respect of which inheritance tax
is chargeable (or would be but for certain exemptions).
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[36.1] Hold-Over Reliefs

The effect of the reliefs is to reduce
disposal and to make 4 corres
transferee. Relief must be claimed
transferor or transferee. Relief is denied in cer
where the transferee is not UK-resident
of a settlor-interested settlement. Relie

certain circumstances, including where the transferee subsequently o
See 36.8 and 36.11 below.

The current restricted
superseded reliefs are

possible ongoing effect on acquisition costs.

Relief for gifts of business assets
[36.2] The hold-over relief described below applies where:

(a)
(b)

[TCGA 1992, ¢ 165(1)].

Note that the transferee nee

company. See also 36.5 bel
settled property.

An asset is within (a) above if:

(i)

(i)

[TCGA 1992, s 165(2).

Hold-over relief does not apply on a disposal if:

674

Hold-Over Reliefs [36.3]

or eliminate the chargeap]s
ponding reduction in the acquisig
» usually by way of a joint
tain circumstapee
nor ordinarily residens or
f already given s alsq clay

| triction and clawback provisions in 36.8 below:
s

individual’s ¢ | company’ is
.2 above, an individual’s ‘persona i
e l(l)tfs 31'1? \ii?ich are ‘exercisable_’, as to not less t}kllarll1 35[ /(E)»;
the V(iu(r‘l.%;legrcisable’ means capable of being exercgs;cé,) \)v et
'Jld?jis;ed (Hepworth v Smith Ch D 1981, 54 TC 396).
¢ exc

' 2 the following
: ? ‘trading company’ have
?, “holding company’ and * s up members
' il Ihourpoé'rses. of the definitions, the activities of Emdi reiaded)
ort es 5‘1 gle business, so that intra-group activities are
asa

iy or more of whose
. nies’ (see below), one
oup’is a ‘g(llfPUP Oftf:x?ifi]eps? and (the activities of whose Hlllemtzﬁrsv
‘ ing acti e Xy €r than
Y :im nt:: incglude to a ‘substantial’ extent gctlwtle; Oat s
g C:Trading activities’ means activities camedboln yif i
e eng activities that would fall within (A)-(D) be cother sact
lﬁ) L“ﬂ;(lfgrence not only to that member but al_s&; to ati’l}(’s(::e (D) below)
J by re ; ‘significant interes
ember acquires a “sign: ny to make
up. A group mem h ital in the other company
i rdinary share cap ey or to
gy Sufﬁcmnlt)e(:: of t}fg same group as the acquiring com ‘pinz,enture
pany Ia.mefﬂom any a qualifying shareholding in a ]Oclir'l e
" acl'?luiin?grﬁinhsg whether a group of Compfdngm Isa trimlgﬁrgof e
y, | deter: p 5 h].d ’he yanym
1 ¢ olding 5
et ny ‘qualifying share . carryin
dlsf.egiarde‘i tau[yé cq(l)mpany’. Each such member is rgga}l—ldef:l ift venT."ur%
- ]mnthve'[:)int venture company’s activities (or, if the l}?lre i
jere Of t[? ]a holding company of a trading gr?lull)&a Siri1 that com-
o liiisc‘::s) proportionate to its percentage shareho lfl;gmember of the
:?Gtélv es not apply if the joint venture company 1s itse
Chis do

hold-over reliefs replaced wider reljef in 1
described briefly at 36.9 and 36.12 bl :

an individual (‘the transferor’) makes a dis
a gift) of an asset specified below, and

a joint claim for relief js made by him and the
transferee is a trustee of a settlement, by him

posal not at arm’ |

transferee, or,
alone.

d not be an individual and may, for example

ow re agricultural property and 36.6 }

i i 1 on the meaning of
i C’s Capital Gains Manua‘ ; ’
i eXpresfe(dseglbI;Ill:)/Ivl\}) aie alspo of releyance to tr.admgt egsisu(llj—;ﬂ[ ;uct
ouc;m:iiﬂties are disregarded in applying the various
tal Gains Manual CG179531).

company” is his personal company), or
it consists of shares or securities of a ‘traqin

olding company of a trading group, wihere
neither listed on 2 recognised stock exch

& company’, or
either the shares

e €510 idiary(ies)’ (within
arige (within ITA 2007, ] oup of companies’ means a company and its “51% subsidiary(
— see 62.31 sHARES AND SECURITIES) nor dealt in on the Unlisted § 2010, Pt 24 Ch 3). B s
Market (now closed) or the trading company or holding company ist - any’ is a company with one or more 51% su
transferor’s personal company. fegcompany

i ‘trading activities’ whose
i ing on ‘trading :
7 ’ is a company carry trad s
. CO?T‘:P_G?::%/ude to a ‘substantial’ extent activities othi:lr t(l;l;rll'al ;ny- g
ln . . . . e .
. q(% 2(c)iing activities’ means ‘activities’ carried on by t
ties. " 17

n ourse o f € pu[ [)()SCS Of a t[ade i)EIIl Catried on bP It,
the € S f, or ror th. ) g

€5 or securities and the transfere

Company; . that it is preparing to carry on; or
the gain arises by virtue of TCGA 1 992, s 116(1 0)(b) (dispos for the purposes of a trade
qualifying corporate bonds derived from shares givine ri

€s giving rise to deferre
r

i iri rting to carry on a trade; or
i i ts acquiring or starting tc : Tk
e tt(;)i::s acq?liring a ‘significant interest’ in the Sha:}iecalfold;ng
Wlthl? Vlevgm any that is itself a traldmg compe:iny or bgpaic -1
| e f ptr ding group and that is not already a m
e e company (where applicable).
" same group as the acquiring

gain, see 53.4 QUALIFYING CORPORATE BONDS); 0
hold-over relief is available (
TCGA 1992, 5 260 in 36.10
chargeable etc,
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[36.3] Hold-Over Reliefs
Hold-Over Reliefs [36.4]

o be seen as evidence of a non-trading purpose. An investment
ese categories still has the safety net of the 20% test. As regards
ned by the company but surplus to immediate business require-
C do not necessarily regard any of the following as indicating a

g purpose:

ing part of the trading premises;

ing properties no longer required for the tra

old eventually;

bletting property where it would be impractical or uneconomic to
:on or surrender the lease;

uiring property, whether vacant or already let, with the provable

tention of bringing it into use for the purpose of the trade.

shing ‘purposes’ under the old definition, only those reflected in the
ny’s actual, or seriously contemplated, activities are to be taken into
and not, for example, myriad activities theoretically available to the
1y undérwide powers conferred by its articles of association.

on’ and ‘vocation’ generally have the same meanings as in the
¢ Acts but any UK property business which consists of, or so far as
cist of, the commercial letting of FURNISHED HOLIDAY ACCOMMODATION (26)
UK is treated as a trade for relief purposes. Similarly (and subject to

. said at 26.1 FURNISHED HOLIDAY ACCOMMODATION), any overseas property

s which consists of, or so far as it consists of, the commercial letting of

ommodation in one or more EEA states is treated as a trade. In
ing whether for these purposes a company is a trading company, a
includes the occupation of woodlands managed on a commercial basis

I . A s
(I ‘\;\;ﬁch 15 a trading company or the holding company of .4+ Ninag occupier with a view to profit.
() at least 75% in a A 1992, ss 165(8)(9), 165A, 241(3)(3A), 241A(4)(5); FA 2011, Sch 14
o ggregate of the ordi o\ : ; 7Ly S8 ( )( )s ) ( )( ), ( )( )s 5 DG
2007, S 989) Of Wthh is held by s Hilg?éytg:;rgvzﬂr‘tal (Wlt’- 14(3)]

shares held by diffe persons (c
el COmpaZLy), rent members of a group of companies as he

tﬁ:t:;ztzfss is m'Eerp.reted'by HMRC to mean what a company d
holding . ;:;Jtn in itself mgludes engaging in trading activitlﬁ -
e Mmualn(lzegtls, planmng,_ hp_ldlng meetings and so forth S
e g 7953). Activities qualify under (C) or (D) ab
dcquis Circumnsa; nec, or tke trade commenced, as soon as reasonalslvc
el serais €s. A company acquires a ‘significant inte .y
i quires _sufﬁc1uent ordinary share capital in the oth e
gt acoilnigany its 51% subsidiary (within CTA 2010, Pz 2@; @ :
g ‘qh Ing company a qualifying shareholding i -

y without making the two companies members of the s::n:lc:;

&1

turther interpretati
CG17953i1 795311‘03 of (A)~(D) above, see HMRC Capital Gaing

de and intended to be

In determini §
ventir irgg;l;nagnwhether a company with a qualifying shareholdine ;
i comp Y is a trading company, any holding of shares b it
pany is disregarded. It is regarded as carrying on );lti]:l

sha

joint venture company’ S !
: S activities 5
in that company. y proportionate to its percentage sh:

For the pur

oses of iti s
) it 5ief—- f thi sibove‘ deﬁninons (but not for the general e
e ORI ce below) ‘rade’ means a trade, profession or \ilr)o |
. come tax purpo hich iy o

Dders ' < purposes, which is conducted o
i tt}tllea view to reahsgtxon of profits. The expressionn Ei 3
commercial letting of FURNISHED HOLIDAY Accommo s
DATION (

other letting of furnish :
[2004] SSCD 41. Sﬂgscegsisoperry is excluded (Patel v Maidment Sp

A “ioi :
joint venture company’ is a company:

re of relief

4] Where there is no actual consideration for the disposal (as opposed to

ned MARKET VALUE (44.1) consideration under TCGA 1992, s 17(1)), ot

an actual consideration does not exceed the allowable expenditure

TCGA 1992, s 38 (see 16.11 COMPUTATION OF GAINS AND Losses) relating
he asset, the effect of a claim is that the gain otherwise chargeable on the
eror and the transferee’s acquisition cost are each reduced by the
d-over gain’.

held-over gain’ for this purpose is the gain otherwise chargeable (termed
“unrelieved gain’) but subject to the reductions described below. Where
pal consideration exceeds the allowable expenditure, the held-over gain is
unrelieved gain less that excess (see the example at 36.7 below) but again
ject to the reductions below. (Nofe. Indexation allowance, where available,
eductible in arriving at the gain otherwise chargeable but it is not allowable
enditure within TCGA 1992, s 38.)

GA 1992, s 165(4)(6)(7)].

A '3 - . ;
company has a ‘gualifying shareholding’ in a‘joint venture compan
ny i

L 1t hO[dS 10 /D or mo .
Whel t y e 1 (,I a gro p UI 01 Ip om

and the other members of
of that ordinary shar;Sc:pitt}:lz.group o

In interpreti

Dependl:;i;tglg Eﬁ: ?bOVe, fHM RC take “substantial’ to mean ‘more than 2
expendifinmal ;Cts of the case, this measure may be applied to turn
these items relate pa r:[le spent by officers and employees where one or mo
as a proportion o? aliI ¥ to non-trading activities, and/or to non-tradin
W . g goodwillass";[‘?}tls (either of which may possibly include intg 3
antiviodesidrilsehisin h)'z e fact that a company has investment income
ek integril tt (;3 : 13: /2 ;zfit ul;t(())fp:iz]zy. grf ict1 can be shown that holdi

e tra i
of surplus funds held to meet demonstrable rrafij?lélfi:b?ﬁ?i?s-tigf ill?‘igsi‘ﬁ
3
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Losses [43.7]

[43.4] Losses

view that these provisions do not apply to debts on a security

Order of set-off
For debts generally, see 25.5

Losses arisin sacartl,

g to individ es the
1996/97 and subsequen uals, trustees and personal representagiodt ial Gains Manual CG53451).
in earlier years. Simi] It years are to be treated as utilised bntal:;_ : ;
Pl alir ¥, losses accruing to companies f, efore. RELIEFS.

er 1 July 1999 will have prefel_enceort gclca N
Osse

accounti : y
ing periods ending before that date. [FA 1995, s 113 ( ance
s 1132 idar
voidance.

e following provisions apply to restrict losses in cases ofa
(
ents to secure tax advantage
so that a loss accruing on a disposal
or indirectly in consequence of, or otherwise in connection with, any
ents’ the main purpose of which, or one of the main purposes of
secure a ‘tax advantage’ is not an allowable loss. It does not matter
the loss accrues at a time when there are no chargeable gains against
ould he set or whether the tax advantage would be secured for the

c
ncurring the loss or another person.

Carry-back prohibited

[ !
43.5] Losses may not normally be carried back against the gaj
¥ y gains

year. There ar
€ two exceptions to this rule. See 19 7 ; b 3
-/ DEATH for cap oidance provision applies

Connected persons

[ ]

chargeable gai isi
ns arisin '
Conneeet g on other disposals to that same person whil,

}
«epts’ include any agreement, understanding, scheme, transaction or

transactions, whether or not legally enforceable. ‘Tax advantage’

fief or increased relief from, or repayment or increased repayment of,
| gains tax, corporation tax or income fax or the avoidance or reduction
rge or assessment to any of those taxes or the avoidance of a possible

ent to any of those taxes.

A 1992, ss 8(2), 16A, 184D].
operation of the provision. In their

have published guidance on the
terdependence of transactions or of the terms on which transactions
slace is a strong indicator (although not a necessary condition) of the
¢ of an arrangement. If, on the facts, any participant in arrangements
und to have a main purpose of achieving a tax advantage, that is
dered to be sufficient to demonstrate that one of the main purposes of the
ments is the securing of a tax advantage. HMRC is likely to examine
illy any relevant case in which a normal commercial objective is lacking,
here commercial objectives are not being sought in a straightforward
er. Where there is more than one way of achieving a commercial objective
course of action is chosen on commercial grounds, any incidental tax
ntage is not relevant. However, where the tax advantage was material to

choice the anti-avoidance legislation may be in point, but HMRC have
unless there is evidence of

A disposal whi
3 ch settles capi Y
tional capital and incom 5. 108
» cultural or recreational purposes, the Eev;:f?c!grgers Ergmanly
€mg ‘an as;

of persons’ m
ost of who
A m
restriction on losses. are not connected persons, is not subje

[TCGA 1992, 5 18(3)(4)].

The restricti
tion does not
' apply whe
against the trustee re a person beco
to property in a mes absolutel -
settlement (see 61.16 v ertide
.16 SETTLENTNTS).

Where the dj ;
sposal is of an opti :
no loss accruin Ption to enter into a transacti Ny
unless it accruegs tgnat(}:long.e e })erson who acqmesatféoz;‘;qm .,
F € disposal of th : "E\option 1s allo
unconnecte ; the option >
d with the acquirer. [TCGA 1992, s 18515 "B 0 @ e
3 IN. L

See 4,17
+1/ ANTI-AVOIDANCE f :
or spec ;
between connected persons, pecial’ market: vAIQ provisions for d

Debts

A loss accruin A
p g on the disposal
subs hate posal of a debt b :
equent creditor’) who acquired it fro);rii tphf ﬁ?)r;i;?ﬁ:]mg tclilie g
creditor

when the oripi ;
ginal creditor or hj
: 18 %
ommected with the subsequent credﬁgis?“l representative or legatee was !
S not Y o e "

) an allowable loss. Purd ,ndlthat thllS is unhltclely tto b-e Eht;:i c(:iase} apa g
al, complex or costly steps included solely for tax reasons. Jsing a
ill be taken as an indicator that securing a

through perso
ns all of whom

: are :
?éi(: included as are acquisitions Er(z)?llllet?ad with the subsequent creditor :
o c?;i:re or lega(see. Where trustees of a Sefﬂgﬂgmal Cre}?itor’s personal r eted tax avoidance scheme w

s created before 6 Apri ment are the original credi - advantage was a main purpose of the arrangements
and the debt pril 2006, where the orioj ginal credito g purp :

» when created, i e original creditor i o
; 1S se oris a ; . 4 . i

;Iéll?sssg;llenr creditor is not all(,)walblt:*:ttilt"3 gegzi%erty)s ilny loss accruing to g_;{ldance also u-Jclg_df?s 14 exﬁamples demonstrating how HMRC think the

representati nnecte i i vision operates in different circumstances.

presentative or legatee) who becomes absolu?:]th any person (or p

y entitled to the [RC Guidance ‘Avoidance through the creation and use of capital losses’,
July 2007).

on its i
ceasing to be settled property. [TCGA 1992, s 251 (4)(3)]
773
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Losses [43.11]
[43.7] Losses

Miscellaneous Extra-Statutory Concession A94).

Where a deemed disposal arises under TCGA 1992, s 29(2) on the
value between different shares or rights in a company by the person ool
it, no loss is allowable on such 2 disposal. See 4.6 ANTI-AVOD ANy
shifting to give a tax free benefit may result in losses being allowapbt.
such extent as is just and reasonable, See 4.8-4.16 ANTI-AVOIDANCE,

Where there are depreciatory transactions within a group of com
where there is ‘dividend stripping’ by one company holding 109 or
a class of shares in another company, any related loss is only allowapje

extent that it jg just and reasonable, See 4.22, 4,23 ANTI-AVOIDANCE,

1l reliefs for losses

bCI Of SpeCIal I'l:llCS gl ].ng rise ' i
Thﬁre a!l:e a num . ! ] 1 V1
atl'e re IEfS aI]d th-ese are dESCIled at |3 11 |3 19 be oW See I3 1

¢ a summary table.

f negligible value 55/l R
il the owner of an asset makes a r}eghglble valt:eatctl}i\;n:i,me i
. W'[fhl-exzehad sold, and immediately reacqlqlred, I:h:];scsicf::l el
o j he f llowing) at any earlier time specifi 2
2 ('):itf::tli)r];)i:.:totfoatx? ean{l)ount equal to the value specified in the claim
onsi

guml : the asset at

: Y f the claimant owned |
. specified in the cl_a_l_m 1 : chat time
i Eﬁn t;fqa(:; igdpbecome of negligible valuefath th?t tl;;;rail:}dwl’li(:h -
me, the ag h beginning of the tax b
5 {2 two vears before the he earliest
o ‘d ai; foroczrporation tax, is on or after the first day of t
35 Mp2NE 0T,

below cannot be carried forward as a deduction against chargeable oa: ay ofthe catlic
L T ing period ending not more than two years before the time
pting P

the time the trade concerned ceases.

Interaction with annual exemption

[43.8] In giving relief for capital losses brought forward from earlier Ve
carried back from 3 subsequent year in which the taxpayer dies — see
DEATH), such losses are deducted from the ‘adjusted net gains’ for the yea

%I g;ble “alue ClalI'Il can be IIlade l“fllere ClthEL
t}le S as ome Uf Ilegllglble "a]ue Uvillle OWIled b,‘ the Clalﬂlalll‘
B asset 11 bec 5

i in/no
o i im: uired the asset was a no gai

di hich the claimant acq va gt
| fhe ciilisfpoosszh}z ?}Im time of which the asset W?S (gé lrilge{gb}llgj\l:ifu‘;aa‘:ld ;o
o i i became of n :
/ t which the asset . cal.
gftwe(;rlx t:z; lg:ﬁ:f d‘?sposal of the asset was a no gain/no loss dispo
Sposal,

that (b) above applies for 2008/09 and earlier years only by concession.
at

= : 1di be regarded as a
igi alue claim, a building may : d
S T s b e e e
rate asse bt he site of the bui TR :
iy d comprising the 13 kewise
2 bu.llg”flg’ thsrlaonsescznclzllary to the use of the bulﬁdlﬂg)aisk ; :;Tue.
' ?iccqulE;t W(;LS- spoldp and immediately reacquired, at its then m
eated as i >

A 1992, s 24(1A)=(3); S 2009 No 730, Art 4]. ean ‘worth next
egligible value’ is not defined but is taken by HNéI;C L
‘lg:jngB’ L{’HMRC Capital Gains Manual CG13124). s ks
172, a neg
. Sp C 161), [1998] SSCD ) i
R SR
Value clai

: 3 (
lﬂd not bECOﬂIe Of ]legllgible Vallle but see b’ above . SCE a]SO Ba? ke’ and

others v HMRC FTT 2011, [2012] SETD 244, s o ) sl
I certain qualifying corporate bonds becoming of negligi
i@{ﬁdencing a ‘qualifying loan’, see 43.13 below.

btain relief for
: i ili ot be used by a company to obtain r

;i:hf bacidiungoﬁghzﬁfr%es: aE: non-allowable under the provisions for
4 1loss that w

SUBSTANTIAL SHAREHOLDINGS OF COMPANIES (see 65.18).

exemption for the year, thus avoiding any wastage of losses brought o,
(or back). Any balance of losses remains available to carry forward (
The ‘adjusted net gains’ are, broadly, the chargeable gains for the ¥
current year allowable losses, See 2.6 ANNUAL RATES AND EXEMiT
detailed definition ang for worked examples. [TCGA 1 99258\3(5)~(5C) I
2008, Sch 2 paras 26, 56(3)].

Profit and losses of theatre backers (angels)

[43.9] Angels are theatrical backers who invest in'jiroductions, An investy
which occurs in the normal course of a backer’s trade falls within the ra
mcome or Schedule D, Case [ rules (see Tolley’s Income Tax). Special
treatment applies to non-trading backers,

A ‘profit’ for these purposes is the return the angel receives over and above
original investment. A ‘loss’ arises where there is no further prospect
return from the investment. The contract is viewed in normal circumstances
an asset for capital gains purposes (although most certainly this would hav

be established on the facts of each case).

However, by concession HMRC will allow the profits and losses of m
trading theatre angels resident in the UK to be assessed and relieved acco
ingly under income tax rules. Where this treatment applies, any loss can

also be treated as an allowable loss for capital gains tax purposes. 775

=
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