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points: (i) the level of infringement of legal interest is relatively small compared to
unreasonable restraints on trade (the issue of whether or not it is appropriate to treat
these in the same way as cartels and bid-rigging); (ii) they are designated under the
Japan Fair Trade Commission’s “Public Notice.” In other words, there is the question

of whether it is appropriate to impose surcharges on behaviour whose prohibition
is at the discretion of an administrative agency (issues of “no punishment without

law”/ requirement for clarity); (iii) there are questions as to whether a reasonable
calculation method could be established or not.

a) Advisory Panel on Basic Issues Regarding the Anti-Monopoly Act

In the report by the “Advisory Panel on Basic Issues Regarding the Anti-
Monopoly Act”, opinion is divided between those who believe it inappropriate to
subject unfair trade practices to surcharges and those who believe there is no reason
not to impose surcharges on such behaviour. Those in the latter group have expressed
the following views in relation to the three objections raised previously: (i) although
unfair trade practices may not result in substantial restrictions of competition, it is
behaviour that causes de facto negative effects on competition in relevant markets;
(ii) there is no reason that unfair trade practices should not be subject to surcharges
if the system of designation by Public Notice is revised as required; (iii) it is thought
that estimates of the increase of profits and sales derived from the illegal conducts can
be obtained from historical case records, and on this basis an appropriate surcharge
calculation rate can be set to act as a deterrent to violations. Moreover, in the 2009
Amendment, the “abuse of dominant bargaining position” specifically referred to in
the report was also deemed to be subject to surcharges.®

b)  Surcharges on Four Categories of Unfair Trade Practice

Apart from the abuse of dominant bargaining position, there aie strong
demands for the introduction of surcharges for other categories of unfair trade
practices that are only dealt with by means of “Cease and Desist Ordefs.y"To avoid
the adverse effects of over-regulation, it has been decided to intridisce a system
where surcharges are ordered only when there is a repetition of thé same type of
behaviour in the following categories: (i) concerted refusal to trade (Designation of
unfair trade practices (1)); (ii) discriminatory consideration (same (3)); (iii) unjust low
price sales (same (6)); (iv) resale price restriction (same (12)).

71-042 Legal Designation under AMA Art 2(9)

Until now, the substantive provisions on unfair trade practices have been
defined by the JFTC in the “general designation (of unfair business practices)” based
on AMA Art 2(9). If this system of designation were continued to be used once
surcharges are introduced, with the JFTC itself having the authority to define what
constitutes illegal conduct, the system in which surcharges with a punitive function

* In the report, some scholars suggested that the AMA should be amended to stipulate that a violation
concerning vertical restraints, such as “abuse of dominant bargaining position,” should be subject
to the surcharge system. Subsequently, the Diet accepted this suggestion and added several types of
vertical restraints to the surcharge system in the 2009 Amendment of the AMA.
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are imposed on operators by the very adrginistrative agency which defl{le}f th(i
iolations.” Such a system may be problematic because business operators might no
._ﬂo ble to easily Predict what constitutes a violation under such a system. Therefqre,
1:;:}11 regard to the surcharge system for unfair trade practices, the subs_tantwg

ovisions for the violations that are subject to surcharge have been designate
under law, in the meantime with reference to the Iflevant provisions in the current
“general designation (of unfair business practices).

introduction of surcharges for the four categories of unfair trade practices
mereaIfE? referred to as “the fourgcategories") was supported by the fact that thosde
categories of unfair trade practices were illegal as a matter of general principle arll
there had been extremely strong demand for an effective deterrent. Consequently,
unjust low price sales (in part), concerted re.fusal_to trade and resale price restriction
all became subject to surcharges for the first time. Discriminatory consideration,
which shows similarities to unjust low price sales, was also included.

411-043 The(3% Basic Calculation Rate

[£45 Nt unreasonable to assume that business operators carry out these illegal
acts becalise, at the very least, they hope to retain an average opera_tmg pm_ﬁt mara%m
on(fe goods they sell. Therefore, in light of the average operating profit on ]i es
+ = unit made by violators in historical cases of unjust low price sales, the basic
calculation rate was set at 3%.

i ; ilers; 1% for
Regarding surcharge rates (3% for manufacturers; 2% for retailers; |
wholes::ﬁers} for the four categories, the JFTC explained that the surcharge calcul:f:ti{:-n
rates for the four categories are not especially low due to the reasons as follows:

(i) The surcharge calculation rates are based on the operating profit on sales
made by violators in historical cases.

(ii) The calculation rates by business type for the four categories have been set
at 2% for retailers and 1% for wholesalers in accordance with the figures
used for exclusionary private monopolisation (i.e. where the degree of
market control held and promoted reaches the level where it presents a
substantial restriction to competition).

(iii) Compared to the categories of illegal conduct that fall under.unreaspn:able
restraints on trade and that are required to impose substantial restrictions
on competition, the potential impact on competition of the four categories
is limited to “impeding fair competition.”

Despite the explanations given by the JFTC, a calculation rate that comprises
an unfair l:éairl and an additional deterrent “o” as per the 2005 Amendment is still

2 i pose i haracteristic of

= It means that, “it would a grave danger that surcharges, which now possess a c :
ad?;lgnistrative sanction, could be imposed on violators by JEFTC in an arbitrary an:d uqmstncfed wayi
because JFTC has the authority to designate what constitutes unfair trade practices in the ‘Genera
Designation” and accordingly impose the surcharge on these practices pursuant to the Designation
promulgated by itself.”
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(2) Issues

@
business relating to the acquisition of patent rights for the manufa

of “Pachinko” machines. As well as granting actual licenses to its ten
constituent companies, it was also entrusted with the management of
patent rights held by the ten companies. Do the licensing fees for the'
patent rights held by the Foundation constitute a “service”, as per the

bracketed description™ in the second sentence of Art 7-2 (4)?%

Paramount Bed Case (31 March 1998; Recommendation Decision)

o  Mixed “control” and “exclusionary” — 10% “control” rate should be applied

o  Specified Field of Trade = Specific order by the Bureau of Finance, Tokyo.
in the field of medical beds for “scheduled order amount of more than
JPY5 million for municipal hospitals”

o  Surcharge = 10% x sales (three years) of specific medical beds by the

controlling business operators (Paramount Bed sellers)
Nordion Case (3 September 1998; Recommendation Decision)

(1) Calculation

(o]

“Exclusionary” rate of 6% should be applied

o  Specified Field of Trade = Domestic “Molybdenum99” Industry

o  Surcharge = 6% x Sales (three years) of Molybdenum 99 to Nihc@ i-
physics and Dai-ichi Radio @

{2) Issues .\\

(as per the second sentence in Art 7-2 (4)) or “the sai ds supplied by
the said business operator to other suppliers of the said goods” (as per the
same second sentence)?

Does this constitute “Goods supplied by the said bgs&s operator”

Hokkaido Shimbun Company Case (28 February 2000; Decision on Agreement)

o  Exclusionary Rate of 6% should be applied

o  Specified Field of Trade = Publication of general daily newspapers in the
Hakodate region

o  Surcharge = 6% x sales (three years) to distributors in the Hakodate region

# ¢ .....And the said goods and services supplied by the said business operator to other suppliers of the
said goods and services in the said specified field of trade {including services necessary to allow other
suppliers of said goods and services to supply goods and services in the said specified field of trade).”

% Whether the patent royalty constitutes a “service” or not would directly affect the calculation basis for

surcharge in this case.
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Yusen Broad Networks Case (13 October 2004; Recommendation Decision)
Exclusionary Rate of 6% should be applied

o

o Specified Field of Trade = Domestic music broadcast services for
business use

o  Surcharge=6% x Sales of music broadcast for business stores (14 July 2003

— 9 July 2004)

Intel Case (13 April 2005; Recommendation Decision)

o  Exclusionary rate of 6% should be applied

o Specified Field of Trade = CPU sales to Japanese PC makers

o  Surcharge = 6% x Sales (three years) of CPU to five Japanese PC makers
Estimat urcharge Amount

If théyamended AMA were applied to the private monopolisation case against

poration, what would the amount of surcharges be? The business of Intel Japan
in portation and sale of CPUs to computer manufacturers from Intel America.
. 2603, the annual amount of CPU sales made by Intel Japan to Japanese PC makers
" was JPY225 billion (a 95% market share based on sales value; an 89% market share
O-b_ased on volume). The surcharge amount for exclusionary private monopolisation
is obtained by taking the value of relevant goods sold during the violation period
(maximum three-year period) by the infringing operator and multiplying that value
by 6% (for manufacturers); 2% (for retailers); and 1% (for wholesalers). Hypothetically
speaking, on the rough premise that the annual sales of infringement goods made by
Intel Japan were JPY200 billion and that the company was a wholesaler, the calculated
amount would be (JPY200 billion) x (1%) x (3 Years) = JPY6 billion.*

Nipro Case (5 June 2006; Trial Decision)

o  Exclusionary rate of 6% should be applied
o  Specified Field of Trade=Supply of glass tubing in the Western Japan region
o  Surcharge = 6% x Sales (three years) of glass tubing to ampoule processing

companies
NTT Eastern Japan Case (26 March 2007; Trial Decision — 29 May 2009 Tokyo High
Court: Claim Dismissal)
Exclusionary rate of 6% should be applied

Specified Field of Trade = FTTH (Fiber to the Home) broadband network
services to detached dwellings in the Eastern Japan region

o

o]

* Incidentally, in the EU, the eventual fine was EUR1.06 billion. Masahiro Murakami “De facto
Calculation of Surcharge Amounts and the Creation of Discretionary Surcharges” Court Precedent
Times, Issue 1350, Page 43 onwards.
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»d may be liable for repayment of damages to the government. However,
ents tended to be reluctant to pursue their own officials, and hence damage

.eainst governmental officials were rare. There were criticisms of this reluctance
publiC- But these criticisms alone were not sufficient to motivate the relevant
~ment body to take action against their civil servants. This is because these
tended to be patchy and local. Residents were only temporarily concerned

'&*eemstanoes in which government offici
195(1) since the enactment of the AEA{;TI%ZI;_ were prosecuted under Arts 89(1) ;

(Penal Code Art 96-3). Offering bri :
ies (Art - g bribes is a criminal offe ; |
penalties (Art 198). Acceptance of bribes is also a CI?mj;"::Ie ;?fz;may e *the issue after a bid rigging case was uncovered within the local government
i ce, and the penal re they reside. After a while, the public focus moved to different issues.

Since the 1990s, there have been attempts to change the public procurement
so that it is more bid-rigging proof.? Overall, there has been a transition in the
jc procurement process from single tendering (or single source procurement) to
five competitive bidding system and then to an open tendering system (also
d a ‘general competitive tendering system’ in Japan). More resistant to bid
ing activitied, the open tendering system has begun to be widely introduced by
ornment procuring departments. When the selective competitive bidding system

2 sed, thdlgcality rule is relaxed and the number of participants in each bidding
: wfe\is increased. Also, the rules relating to confidentiality are strengthened.
Thes==lex-ante measures alone, however, have proved to be insufficient to eradicate

as be ok
the agt?t]}.lr? ;EEZS;J;}_&EI;E doubt, applies. Under these provisions, the wil :
significantl causation must be demonstrated. The st :i oy

Yy more stringent than the ones un, der B AMA andards of proof apa
bid ,ggging by public officials.

There was also scepticism concerning the procuring departments as to how
seriously and consistently they would enact measures to eliminate bid rigging and
involvement by government officials. The government is made up of politicians
and bureaucrats. In order to secure votes, the politicians need the support of the
bidders, who are in many cases influential local contractors. The bureaucrats are thus

reluctant to denounce the procuring officers.
These circumstances demonstrated the necessity of substantial legislation to set

out coherent legal measures to address government officials’ involvement and entrust
the anti-bid rigging initiative to an independent administrative organisation, the FTC.

This
o uncha]l];fg; til:etna ggvemment official’s involvement in bid rigging i
o e e, e when the entrepreneur is condemned unde gﬁng MA by
pite the fact that the bidder's wrongdoing was ;roe }’&tedr‘}?’qL &
moted and

facilitated by the government official,

The FTC’s lack of

. - power was exemplified i o
rigging cases kkai plified in 2000, whe : \
the grgun ds ol;} Mﬁﬂ:?& a{r}e% Id(au'u:l_ :iuollé measures against 23?%11:1“;:1? i%atts g fﬂ:"i_,,
2000). The bid rige; aldo Kamikawa Case, FTC Decisi N
gging was related to ¢ : y ecision ¢£96 June
refectur . onstruction work O i
pretecture government. During the course of investigaﬁoﬁrg;uéie:l:b!yr ﬂ;')l:i)kkmch‘
. government

ahead of the public tenderi
to i L35 C G Process, and instructed : .
o f;‘?‘l?grggldaieiﬂ;% iz;d;ert;afﬁs accordingly. The biddﬂ:skfiﬁloﬁg Sﬂtg ?ﬁszﬂagm 92-022 Involvement Prevention Act
€ nominat i struction
ed bidder would be selected as the winner In 2002, the missing element in the AMA was remedied by the enactment of
the Act on Elimination and Prevention of Involvement in Bid Rigging, etc., and the

to the bidders under the AMA
Arts7and 7-2_ it dj
. it did not take any formal action a gainst Punishments for Acts by Employees that Harm Fairness of Bidding, etc. (hereinafter

the government offici
S el b referred to as the Involvement Prevention Act).?
The scale of bid rigei DTS :
; ggIng activities in the H : X
t}:}ubﬂ; and prompted public discussion over whg;keilﬁf K;frglkawa case shocked the The Involvement Prevention Act covers bid rigging activities in public auctions or
pursue government officials involved in bid riggi eTh Ifhmf[d h_a}’E the power in other competitive venues by which the national government, local governments,
&ng. The FTC’s ability to pursue and governmental corporations, to which the government provides more than half

th
e AMA would be necessary to solve the problem
] 3 See Ministry of Internal Affairs and Communications, Ministry of Finance and Ministry of Land,

A gap in the law exi ; ;
: e W exists as w . Infrastructure, Transport and Tourism, ‘The Results of the Implementation Status Survey under the
A public official’s involvement in coﬂslsjigzlr_t-[]: I'Et;%':l'ds to the recovery of damages. Act for Promoting Proper Tendering and Contracting for Public Works' of 2002-2012 (http://www.
ay be a cause for claiming civi # mlit.go.jp/totikensangyo/const/1_6_bt_000154.html) (Japanese).
g civil damages oy
g For the legislation process, see Yoshiro Hayashi and others, Shokai Nyusatsu Dango tou Kanyo Kowi
Boushi-ho [Commentary on the Involvement Prevention Act] (Gyosei, 2002) 41-42.

e
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_prbcurement.p.nCE. The scheduled prices are kept confidential

entral ent ministries and many parts of local governments be?g
bidding procedure is complete_d. However, officials sometimes unlawfully dicot
this information and help the bidders submit a bid within the range of the
contract cost—normally towards the maximum end of the range edy|

olvement and chose the winner so that each bidder could have the same
¢ public contracts as in the previous year.”

In the DFAA case, officials allocated the contracts to the bidders, taking account
umber of ex-officials working for each bidder as well as the contractor’s past
sement in related projects. Sometimes ex-officials working for the bidders were
lted by current officials in the allocation process. The result of the allocation
‘communicated to the bidders thorough the ex-officials employed by them. This
T AT T of involvement is motivated by the desire to secure employment after leaving
, as the purchaser, and his/her voice is called ‘t g barg & Position over the bid , DFAA. Because of the DFAA’s human resource management policy, younger
" from Heaven’ or the ‘voice of God’); he/she is ded S : cannot be promoted until the senior officials leave. It is thus essential for
allocation process. In such a situar’ion endorsrggiu f bas decisive in the coll AA to secure sufficient jobs for departing officials for smooth human resource
cements the collusion among the Bidders: ent by the procurement off al agement. This was the background to the officials’ involvement in collusion.®

Under the Involvement Prevention Act,
officials’ involvement activities (see §2-022
activity includes endorsement of the outcome of bidders’ inati
The procuring officials sometimes hold a stro ot i

three types of conduct are specifie
above). Another type of involvems

ase, the officials set the annual target for each bidder and chose
e target would be achieved. For this purpose, the public tender
spe ns were drafted in such a way that only the product of the chosen
A.  Nomination of the Winner pany Id be accepted as compliant with the specifications at each public

ring < The officials requested that the chosen bidders write the specifications
selves, and the bidders did so. The annual target was set so as to give the most
varitageous allocation of public contracts to (a) bidders employing large number
ax-officials and (b) bidders who accepted ASDF cutting corners when it was trying
to spend its yearly budget in a short time at the end of the fiscal year.*

In the AS
 winner so

Investigations carried out by th ; "
them ed out by the procuring offices and th .
by have been revealing just how these enablir 1g practices tooe ITSI'E -

In seven cases, the procurement officials unlawfully nominated the

ahead of the public tenderi . inner

In the Iwamizawa and Ibaragi i

_ ; g1 cases, the winner was ch i e

E}‘:;I:L;}:sdsem% PTOC_?;!S t;ly officials who then informed ﬂleofi?egoﬁzzﬂﬂcf o
ociations. The directors related this information to the bi Nhed

collaborated to ensure that the preferred contractor would w?n tlfe éggis - @ o

In the Floodgate (MLIT) case, ici \
. , procurement officials ch winner in
g?;all_‘t‘ge c;(;{ ’Is_Eme EE'P:];;f siemces, and the bidders chose the;5 e t%‘-‘othﬁr typel
- Ne Othcials selected the winner so that contracts %
In th{i selection process, officials also took account of the ;arﬁ:: 2 cated Evenl}"-
win the contract, their capability and past experiences.”! willingness to.

B. Disclosure of Information

In the Niigata case, the bidders chose the winner and the officials informed
the chosen bidders of the estimated cost. With this information, the bidders could
determine the scheduled maximum price and rig the bids accordingly.”

In the Public Vehicle (MLIT) case, information about the bidders and where the
public tendering process would be introduced was disclosed to one of the bidders,
Kitakyo (vehicle management) K.K. At that time, the agency was going through a
‘reform of the public procurement system, and the competitive tendering system was
In the GRA case, officials all ; replacing single tendering. Kitakyo was employing many ex-officials of the procuring
according to the number of EX“O?figzlasteiot:lk?n};uggce?cgtﬁi{:?ﬂi thtﬁeb;dmdeg;E office. Using this information, Kitakyo colluded in the bid with the other two bidders.”

securing a post-employment job at the bidders, Afterward, the officials continued

2 Re Shinrin Gizyutu Association et al, FTC Order of 25 December 20007; Re A, Tokyo District Court
Judgment of 1 November 2007, 54 FTC Shinketsu-shu 799; Green Resource Agency, Report on Measures
to Prevent Reoccurrence of Bid Rigging Activities, 25 December 2007

¥ hwamizawa General Constructi 1 . .

Rioarl (n 13); Tomemeisn Beiidios E: g}' }';wmr;mm Pipe (n 13); lwamizawa Electric Work (n 13); hoamiizaa 3 Re Goyo Kensetsu et al, FTC Order of 20 September 2007; Defence Facilities Administrative Agency Bid

Bid-Rigging Involvement mvgsﬁgagbnaézgﬁﬁefg’ m (n 13); Ibaragi Sakai (n 13); Ibaragi Prefecture Rigging Investigation Committee, Report on DFAA Bid Rigging Activities, 15 June 2006.

: ittee, 1 .

Iwamizawa (n 14). eport on Bid Riggings, 9 February 2012; City of * Re Office Furniture Procured by Ministry of Defence Air Self-Defence Force, FTC Order of 30 March 2010;

* Re Kurimoto and others, FIC Ord Ministry of Defence (n 17).
i er of 8 March 2007 [Flo e ; ; :

and others, FTC Order of 8 March 2007 [Floodgate ﬁa,{n ] odgate River]; Re Ishikawazima Harimazima  Niigata Open Cut (n 13); Niigata General Construction (n 13); Niigata Jacking (n 13); City of Niigata (n 15).

* Ministry of Land, Infrastructure, T ‘ SR i i i - Mini
Rl ‘ > Transport and Tourism, Repo T T, D ) ¢ Public Vehicle Management Service Procured by MLIT, FTC Order of 23 June 2009; Ministry of Land,
Facilities, 18 June 2007. Fo e vt on Bid Riggings in Relation to Floodgate Infrastructure, Transport and Tourism, Report on Bid Riggings in Relation to Public Vehicle Management

Services, 18 February 2010.
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Command of the Allied Powers, in the period following Japan's resumptigp

: Japan, the Cartel Archipelago
_independence was one of reducing the AML’s influence as much as possible

Nn2u

business community lobbied for a serious relaxation of several provisions

AML. At times, there were even suggestions to abolish the AML. Business de;
was heeded by an important part of the bureaucracy, namely the powerful
of International Trade and Industry (hereinafter MITI).2 One of the results of ;
relaxation was a proliferation of cartels, due to which Japan was even referred g 3
the cartel archipelago.

proliferation of Cartels during the First Two Decades of the AML

Once Japan regained independence in 1952, cartels soared. Akinori Uesugi
us that by the end of 1966, and this was probably the peak in the postwar
d, there were 1079 cartels exempted.’ This number does not include quasi-legal
and illegal cartels. Quasi-legal cartels, which were cartels pushed for by MITI
hout the AML or specific legislation as a basis and which could be justified under
peral reading of Art 3 of the AML, have not been incorporated in the number
pted cartels. However, the numbers available indicate that they were not
ficant.* Of course, the number of illegal cartels is hard to guess, not only
e enforcement was weak but because of the secrecy in which cartels tend to

| themselves.

Cartels became the focal point of attention during the economic crisis
1970s. With strong support from the consumers, the Japanese Fair Trade Comn
(hereinafter JFTC) saw its chance to reposition itself and give much more promine
to the AML. However, this faded once the economy recovered in the 1980s. Press
from the United States (hereinafter US) made Japan rethink its antimonopoly po
In terms of cartel policy, there were several gradual changes in the 1990s. All of thes
changes made cartelisation more difficult. However, one of the main instruments
tackle cartels, a leniency programme, was not introduced. For this, one had to v
until the then-Prime Minister, Junichiro Koizumi, led its country into major reform
in order to stop the downward economic spiral in which Japan was caught for morg
than a decade.

Itis gm@accepted that this turn towards cartelisation was a demand of the
try.” Kei en, the Japanese Business Federation, saw an opportunity to lobby
ess gﬂcﬁve AML once the occupation ended.® Bestowed with a competition
atiwhs one of the strictest of its time, the Japanese business community had
| H Space to maneuver.” Cooperation of any kind, whether it was domestic or

aryjational, was either bluntly forbidden or subject to strict control. Not wanting to
aifice the growth of the Japanese economy, Keidanren advocated for erasing many
f these restrictions and instigating procedures to facilitate cooperation. One form of
operation that Keidanren had in mind was the formation of cartels.

Leniency programmes have been lauded for their effectiveness in dealing
with cartel behavior. Since the fact that many of the exemption legislations werg
already abolished in the 1990s during the gradual revision of the AML, the
leniency programme can be viewed as the final dash to put an end to the cartg
archipelago. This paper will therefore analyze the effectiveness of the Japanose
leniency programme.

» Akinori Uesugi, “Japan’s Cartel System and Its Impact on International Trade” (1986) 27 Harw.
Int.'l L. Rev. 389, p401. A similar number is quoted by Douglas E. Rosenthal and Mitsuo Matsushita
~ “Competition in Japan and the West: Can the Approaches be Reconciled?, Edward M. Graham and
- J. David Richardson (eds) Global Competition Policy (Institute for International Economics, 1997) 313,
- at 317; Kotaro Suzumura, “Formal and Informal Measures for Controlling Competition in Japan:

~ Institutional Overview and Theoretical Evaluation”, in Edward M. Graham and ]. David Richardson
_ (eds) Global Competition Policy (Institute for International Economics, 1997) 439, p447.

- 1 Ulrike Schaede, Cooperative Capitalism: Self-Regulation, Trade Associations, and the Antimonopoly Law
- in Japan (Oxford University Press, 2000), at 84. The author indicates that in 1957 23 cartels were set
‘up under the kankoku soutan and that another 18 ‘probable’ cartels were identified. In 1958, another
15 cartels were set up. In 1959, another 28 followed. Another 15 were added in 1960. Further,
23industries were asked to allocate markets or set price. Iyori and Uesugi speak of 30 recommendations
in 1958. See Hiyori Iyori and Akinori Uesugi, The Antimonapoly Laws and Policies of Japan (Federal
Legal Publication, 1994) p39.

* Schaede, supra note 4, p79.

* There has been much debate on why the business side demanded a more flexible AML. Whatever the
correct reason may be, it is an objective fact that there has been a demand for relaxing the standards of
the AML, due to which concentration of entrepreneurs was facilitated. See, for example, Harry First,
“Antitrust Enforcement in Japan” (1995-1996) 64 Antitrust L.J. 137, pp138-148.

See Simon Vande Walle, “Competition and Competition Law in Japan: Between Scepticism and

. o} | Embrace”, in Michael W. Dowdle, John Gillespie, and Imelda Maher (eds) Asian Capitalism and
Before the war, MITI was known as the Ministry of Commerce and Industry. It changed name in 200 the Regulation of Competition: Towards A Regulatory Geography of Global Competition Law (Cambridge
to Ministry of Economy, Trade and Industry (METI). University Press, 2013) 123, pl2d.

To analyze this issue, the chapter will set out why Japan has been
cartel haven. It will also present an historical perspective on the shift o
government’s attitude towards cartels. One of the most recent dev:
shift has been the adoption of the leniency programme. The rea
leniency programme will be elaborated in §3-030. An introdétioh to the leniency
programme will follow this part. This chapter will review general data on the flow of
cartel detection before and after the adoption of the leniency programme, followed
by a more detailed breakdown of the data on leniency applications. The data will
be analyzed against the backdrop of the operation of the leniency programme,
Considering both the data and the operation of the leniency programme, f
conclusions will be drawn, focusing on the value of having a leniency programme
in Japan.
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cases the 30% reduction represents a post-investigati o

§ gation application. It i .
the cases that e_lls-:) have a 50% reduction that there is much ll')rfore uncergt 15 only
this presumption. ainty ghg

The cartels that have been discovered thr i i
: ough leniency in fiscal I
E:r;noggtge Elﬁsll:;teeit% }JE ILr;lghedﬁITTu[e conclusion for fiscal yea?ZOl? is ;‘E};ar
- All w e leniency application has be ishea
be grouped into three bi i i e oon publishedi@
g categories. Denso Ltd., sometimes togeth ith o
o;‘t twa:)t otltg' entreprl?egrs, has uncovered 9 cartels divided %%f pfgdzqttlsl.
?ini?&a tzri oritsarttlfrff Wépers,:f“ and radiators and electric fans.™ Four Carie}s 3
: at are done for the Ministry of Land, Infr.

and Tourism."*® Another five cartels could b ) e e
-Lou e grouped based u th i
?}?g::{f;sca;ons szﬂ'le same er}trepreneurs in relation topwire hamess]zegl}or :a::IE? s
Sk dcbe year 2013, again in the car industry, it can be observed that 5 cartels ;
e cause of the presence of identical leniency applicants,'*

113-050 The Data in Light of the O . )
. perational En
Leniency Programme vironment of the

73-051 Simple Application Criteria, Many Applications

dme(ﬁlﬁ:ﬁzﬁ;’ a;e}a::zt;] ;;a;hl_)ehbehing the} application for leniency, it cannot be'

¢ t 1gh number of applications. 725 leni i i

In a period of seven years may suggest that there i o e

ok i e s magg at there is a real demand for leniency.
pli y be facilitated by a straightfo d i

§§2§?§§x§f$r advxsmiﬁl the International Compeﬁgon Nemggrk -:::r ?!:e 0211:21:-,&111{?3
s amme have concluded that the following el i

an effective leniency programme: absence of inty i the apphication R

y pr me: uncertainty in the licati 4

zicrﬂcizyogcfl :{; fapplllgatxht_}n; ability to explore the availatgﬂity of Fligﬂ;;atw

application; non-disclosure of the application d f

standard form letters; no duty t i iEence in the cral o g

S et 3e-t?fstabhsh a cartel offence in the a fion and the

The leniency programme in Ja i
1 me in Japan is transparent and clear.
flowcharts detailing the obligations of all partieIsJ in each stalg;_-lr-a;Fh t}?enl:;];'l(i:enhascy“

"* See Appendix G (xviii) and (xix).
' See Appendix G (xvi) and (xvii).
' See Appendix G (xiii)-(xv).

"5 See Appendix G (xi) and (xii).

" See Appendix G (vi)-(x).

" See Appendix G (i)-(v).

1% See Appendix (i)-(vi).

s "Anl‘i—ca_rtel Enforcement Manual: Drafting
International Competition Network (May 2009
org/uploads/library/doc341.pdf). '

and Implementing an Effective Leniency Poli
) online: (http:/fwww.in Eemationalmmpetitioﬁnehvork.

93-050
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er 3
-1 Leniency is automatic for the first applicant, as long as he complies
et of clear and simple obligations. The initial submission of information does
e to be more than a document revealing the existence of a cartel and the
f the entrepreneurs involved, thus acting as a kind of marker. The applicants
i have to establish all the elements of an offence; they only have to provide the
ation they have at hand. The order of the application is determined by the time
- receives a fax from the applicant on a fax machine installed for this purpose.
tial applicants for leniency can inquire from the JFTC whether leniency is still
ble. Leniency can be obtained after the investigation has started.

Despite these positive elements, concerns have been raised. Monotobu
bayashi, a lawyer, has indicated that the leniency applicant still may face
. i sanctions.”™ A leniency application can reveal the cartel to other enforcement
thorities, namely the public prosecutors. By extension, private parties may also
of the cart d start civil damages actions against the cartel participants,
duding the icant for leniency. Hideto Ishida and Etsuko Hara, two other
wyers, ha o pointed out that the JFTC may be jeopardising the leniency
nme by the strict delineation of cartel and the tremendous backlog." The
a-‘a facing a foreign follow-on action may also jeopardise the Japanese
.ac-programme if these foreign jurisdictions are perceived as more stringent
( .1e Japanese enforcement system.' Further, and this has already been detailed
the ICN document, culture is something that could jeopardise the functioning of
eniency programme.'>

43-052 Possible Impediments for an Effective Leniency Programme in Japan

1. Criminal Sanctions Operate within a Strict Framework

The scope of the Japanese leniency programme is limited to the administrative
surcharge. The leniency programme does not apply to the criminal sanctions
provided for in the AML. This means that the JFTC still has the power to file a
criminal prosecution with the public prosecutor. The JFTC has the exclusive power
to do 0. Hence, it is within the discretion of the JFTC to take steps or not in a case

1% See JFTC, kachoukin genmen seido no nagare, trans. “Flowchart of the Leniency Program”, online:
{http://www.ftc.go.jp/dk/genmen/nagare.html); see also Takujiro Kono, “Marker System of JFTC's
Leniency Program: Setting Up or Reforming a Leniency Programme, What Makes a Leniency Policy
Successful?” online: {http:f,l’ec,eumpa.eu.l’r:umpetil:Enn.Finformatiom'im_wcrkshup_lﬂlHpresentatiunsf
mini_plenary_4b/takujiro_kono.ppt). Please note, however, that the English fowchart has been
simplified.

15 See Intensive Lecture by Monotobu Wakabayashi, Lawyer, Oh-Ebashi LPC & Partners, in Fukuoka
{(Kyushu University), Japan (27 June 2008).

12 See [shida and Hara, supra note 103.

= See Van Uytsel, supra note 110, p22.

15 See “Anti-cartel Enforcement Manual: Drafting and Implementing an Effective Leniency Policy”
International Competition Network (May 2009), online: (http:// www.internationalcompetitionnetwork.
org/uploads/library/doc341.pdf).

15 See Art. 96 of the AML. The public prosecutor can only file criminal prosecutions. In the case of the
AML, the public prosecutor can only do so after a complaint of the JFTC.
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(viii) gasuyou poriechiren kudazugite no seizou hanbai gyousha ni taj g
kanchoukin noufu meirei kankei, trans. “Order for the payment of surcharg

st anhoujin kekkaku yoboukai hacchuu no tokutei kenshinsha no nyuusatsu
manufacture and sales firms of polyethylene pipe joints for gas” o

ovousha ni tai suru kanchoukin noufu meirei kankei, trans. “Order for the
ont of surcharges to the bid participants of specific car for medical examinations

(ix) gasuyou poriechiren kuda no seizou hanbai gyousha ni tai suru kanchoy [ oot Tulgreions vl

noufu meirei kankei, trans. "Orc!er for the payment of surcharges to man ,;_-;_ kohamashira hacchuu no tokutei ekusu senshouchi no nyuusatsu sanka
and sales firms of polyethylene pipes for gas” | a ni tai suru kanchoukin noufu meirei kankei, trans. “Order for the payment

(x) oosaka ateji kabushiki gaisha ga hacchuu suru chuuatsu gasu doukan kouyjj _ arg;s it(o lt]h 5 blg.Pafhﬂpams i b Gl e T
nyuusatsu sanka gyousha ni tai suru kanchoukin noufu meirei kankei, trans. “Qgg B e Y,

for the payment of surcharges to the bid participants of the construction of medi sokohamashi hacchuu no tokutei ekususen shouchi no nyuusatsu sanka gyousha
pressure gas conduits ordered by Osaka Gas Co., Ltd” : ai suru kanchoukin noufu meirei kankei, trans. “Order for the payment of
arges to the bid participants of specific X-ray equipment ordered by the city
‘okohama”

ouyaita no seizou hanbai gyousha ni tai suru kanchoukin noufu meirei kankei,
“Order f payment of surcharges to manufacture and sales firms of steel
piles”

(xi) toukyou ateji kabushiki geisha ga hacchuu suru kouatsu gasu doukan kouij g
nyuusatsu sanka gyousha ni tai suru kanchoukin noufu meirei kankei, trans. “Org
for the payment of surcharges to the bid participants of the construction of hjg
pressure gas conduits ordered by Tokyo Gas Co., Ltd”

(xii) dokuritsu gyousei houjin midori shigen kikou ga hacchuu suru rindou choug
sokuryou sekkei jimu no nyuusatsu sanka gyoushara ni tai suru ken, trans. “Cag ko
against the entrepreneurs participating in the bid rigging for forest road (geolo i
survey business and location survey planning business procured by the incorpor
administrative agency “Japan Green Resources Agency”

i no seizou hanbai gyousha ni tai suru kanchoukin noufu meirei
. “Order for the payment of surcharges to manufacture and sales firms

el pipe piles”

C. Year 2009 (heisei 21)
C. Year 2008 (heisei 20)
) ) ) ) : enka biniiruka oyobi doukeishu no seizou hanbai gyousha ni tai suru ken, trans.
(i) marinhoosu no seizou hanbai gyoushara ni tai suru kanchoukin noufu meise se against the manufacturers and sellers of vinyl chloride pipes and joints”
kankei, trans. “Order for the payment of surcharges to manufacture and sales

of marine hoses”

(ii) gasuyou furekishiburu kudazugite no seizou hanbai gyous iNtai sur 3 ! r
kanchoukin noufu meirei kankei, trans. “Order for the payment of styrcharges i i) kakyou kouhappou poriechiren shiito no seizou hanbai gyousha ni tai suru ken,
. - s. “Case against manufacturers and distributors of cross-linked high foaming

olyethylene sheets”

kokudou koutsushou ga tohoku chihou seibikyoku ni oite hacchuu suru
ou kanri jimu nyuusatsu sanka gyousha ni tai suru ken, trans. “Case against
participants in the bidding for vehicle management jobs of the Tohoku Regional
elopment Bureau ordered by the Ministry of Land, Infrastructure, Transport
Tourism”

) kokusai koukuu kamotsu riyou unsou jigyousha ni tai suru ken, trans. “Case
st international air freight forwarders”

manufacture and sales firms of flexible pipe joint for gas”

N
(iif) gasuyou furekishiburu kudazugite no seizou hanbai Q@S&a ni tai sur
kanchoukin noufu meirei kankei, trans. “Order for the payment of surcharges to
manufacture and sales firms of flexible pipe joints for gas”

(iv) poripuropirensei shurinkufuirumu no seizou hanbai gyousha ni tai suru
kanchoukin noufu meirei kankei, trans. “Order for the payment of surcharges to

manufacture and sales firms of polypropylene shrink films” !
(v) kokudou koutsushou ga kantou chihou seibikyoku ni oite hacchuu suru

' 'Eharyou kanri jimu nyuusatsu sanka gyousha ni tai suru ken, trans. “Case against
 the participants in the bidding for vehicle management jobs of the Kanto Regional

Development Bureau ordered by the Ministry of Land, Infrastructure, Transport
- and Tourism”

(vi) kokudou koutsushou ga hokuriku chihou seibikyoku ni oite hacchuu suru
- sharyou kanri jimu nyuusatsu sanka gyousha ni tai suru ken, trans. “Case against the
Participants in the bidding for vehicle management jobs of the Hokuriku Regional

(v) oosakashi hacchuu no byouinra muke tokutei ekusu senshouchi no nyuusatsit
sanka gyousha ni tai suru kanchoukin noufu meirei kankei, trans. “Order for the
payment of surcharges to the bid participants of specific X-ray equipment for
hospitals ordered by Osaka City”

(vi) oosakashi hacchuu suru no kenkoujora muke tokutei ekusu senshouchi
nyuusatsu sanka gyousha ni tai suru kanchoukin noufu meirei kankei, trans. “O

for the payment of surcharges to the bid participants of specific X-ray equipment for
health centers ordered by Osaka City”
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: ; ing Group called for
e ent system).” Even leniency programmes have one serious limitaﬁgn,, red by the OECD_f‘“ the G20 i‘_slnﬁt;co:’m Ehgge‘::;ﬁlpngon; ¥
cooperating parties are mel?}seijves directly involved in the illegality, raising & r protection of whistleblowers willing to exp
possibility that leniency could be used strategically. For example, one stug
suggested that leniency applications in the European Union (“EU”) are gmy
made after the cartel has failed, which may imply the motivation for coming fo,
is a desire to gain a competitive advantage through the enforcement system 3

i : siders whether the use of individual informant rewards or
Egi:: :I:.:liinfs !;artel detection tool. It addresses: (1) the benefits of t;f{gnng
w to whistleblowers; (2) the design of info_rmant rewards m_Sou : El_'gﬁ

e s'lar systems employed by other jurisdictions; (3) the question of whi
E of individuals these rewards should be available to; (4) the willingness
qviduals to come forward and report a cartel in return for a Lzeward; (5) h{;w
ﬂ1e reward should be in monetary terms; and (6) the potential dandgers E-. aat
informant reward system. This chapter concludes .l::-}t reccu‘:m;en 1irr:g i
ds could increase the detection rate of cartels but this is unlikely éo la;}pho

) s rewards reflect the very significant cost and risk faced by indivi 1111a s '.f:r
e frilling to come forward and inform on the actions of others within their firm

rindustry.
' %3—011 T@nefiis of an Informant Reward Programme
3 >

eprincipal gain from informants is the potential to uncover infringements

' mig tzi)rt[ oﬁhefwise be revealed through leniency or through the {:t:impenmiré
a%’, ri*s investigative work. This has the potential of being significantly t:ter:‘en

F\ ancing, by increasing the rate at which cartels are discovered without anl:,r
snificant increase in enforcement resources.® As the whistleblower can be a sm% e
individual, it is also less likely that their actions are part of strategic bEhat‘i?omé r:g
“one firm of the sort described above in relation to leniency. They may therefo f
be effective at uncovering cartels that are otherwise stab]e. despite t?ue presence o
" leniency. Three further deterrence-enhancing effects can be identified:

It has been suggested that the “next logical step” in advancing antitryg
enforcement may be the use of rewards or bounties to individual whistleblo
These are individuals who are aware of an infringement but are not necess;
directly involved in it. In return for a reward, they will ostensibly make

reward system and is therefore the innovator of this latest addition to the ca
enforcement toolkit. Cartel whistleblower reward systems have also been intrody

by a handful of other jurisdictions, but some — most notably the United States (“US’
—have chosen to reject such a system. 1

Beyond leniency programmes, whistleblowing has long played a key role ip
uncovering corporate misbehaviour. For example, Sherron Watkins and Cynthia
Cooper are thought to have been instrumental in uncovering large-scale fray
at Enron and WorldCom.* This chapter also discusses a number of exampl
of whistleblowing in the context of competition policy, including the infamoy
FBI informant Mark Whitacre. Yet, despite the potential value of corporate
whistleblowers, they have generally received no reward from the authnr@
Nor have they enjoyed adequate protections from the retaliatory acti f
their employers, or the wider consequences for their careers and perso
Following the plethora of large financial scandals in the last fifteen
appears to be growing recognition of the value of informants. In
magazine named Watkins and Cooper as “Persons of the Year” §

ili i that creates a legitimate
rtel Instability — An informant reward programme that creates a|
g;eat to carteistycould increase deterrence by making ex1stu;|g infringements
less stable and encouraging distrust between cartel members.

their role in uncovering the corporate misbehaviour.® More re 2011 study

ising the Cost of Collusion — Rather than simply having to ensure that no
gaalrtsymt%} ta cartel cheats or applies for leniency, informant rewards force e&(l]ef
cartel to compensate every individual invfﬂved in the infringement or .taew;al; e
its existence. Each of these potential whistleblowers must be prevented | i
coming forward, either through threats or bribes, both of which are associa

with a cost."”

* A Stephan, “How Dishonesty Killed the Cartel Offence” (2011) Criminal Lo Review, Vol. 6, pp446 — 455;

AStephan, "Disqualification Orders for Directors Involved in Cartels” (2011) Journal of Extrapean Competition
Law & Practice 2(6): 529 —536.

* AStephan, “An Empirical Assessment of the European Leniency Notice” (2009) Jorrrnal of Competition
Law & Economies 5(3): 537 — 561, :

* GS5chnell, “Bring In the Whistleblowers and Pay Them —The Next Logical Step in Advancing Antitrust

7 G20 Anti-Corruption Action Plan, Protection of Whistleblowers: Study on Whistieblower Pratection
Frameworks, Compendinm of Best Practices and Guiding Principles for Legislation (2011).

; . : % Reveal Cartels”
Enforcement” (November 2013) CPI Antitrust Chronicle, 2. # WE Kovacic, “Private Monitoring ar_Ld f;r;gtru;;fnforcement. Paying Informants to Revea
* LM Baynes, “Just Pucker and Blow?: An Analysis of Corporate Whistleblowers, the Duty of Care, (2001) 69 George Washington Law Rﬁ?f:?w 2 e MinterEllision (http://www.minterellison.
the Duty of Loyalty, and the Sarbanes-Oxley Act” (2002) St. fohn’s Latw Reviews 76, 875 i Fchot, “Pay cifs S eartel p offe” (12 Sepriomibied U0L5) Mister '
* N Schichor, “Does Sarbanes-Oxley Force Whistleblowers to Sacrifice their Reputations? An Argument con/MedialYay-ofis-forscirdé Hp-o ﬂ-, istle-Blowing Proerams on Cartels” (2006)
for Granting Whistleblowers Non-Pecuniary Damages” 8 U.C. Davis L.J 272 20072008 295, ¥ C Aubert ef al, “The Impact of Leniency and Whistle-Blowing Prog

| 24 International Journal of Industrial Organisation 1241, 1251 - 1252.

- §4-011
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policy all over the world.” Despite vigorous enforcement against hardcore
authorities in many jurisdictions, competing economic entities often form cartelg.
operate as if they were a monopoly,* thereby furthering their collective interes
the expense of consumers through raising prices, restricting output, sharing marl,
or rigging bids.”

This type of detrimental cartel conspiracy is found in domestic and glof
markets. Enterprises in one jurisdiction frequently try to penetrate other marj
and their active business practices are leading to increasing interconnectivj
Globalisation provides a friendly environment for communications be
competing multinational enterprises (“MNEs”) due to the growing number
interactions among them. Since there is no international regime for competi
law harmonisation” which could monitor cross-border collusive activities,
members usually have substantial incentives to create and maintain cartels in the
global market, and these have significant effects throughout the world.* F

International trade and cartels are intertwined.” International cartels appear
cause particularly negative effects on the trade of those countries with governm
policies that rely heavily on economic growth derived from trade." This is particula
noticeable in Asia. Although the potential impact of international cartels in th
countries is considerable, their capacity to act against cartels is somewhat limite

* Robert H. Bork, The Antitrust Paradox (The Free Press 1993) 263.
* Gunnar Niels et al., Economics for Conmpetition Lawyers (OUP 2011) 285.

7 Michael A. Utton, Cartels and Econontic Collusion: The Persistence of Corporate Conspiracies (Edward Elgar
2011) 2. In legal terms, cartel usually means a collective private organisation established throug!
secret agreement or coordination to avoid the risks of competition. See also Alison Jones and Brend
Sufrin, EU Competition Law: Text, Cases, and Maferials (5th Edn, OUP 2014) 659; Damien (’-»\«‘f*
Anne Layne-Farrar, and Nicolas Petit, EU Competition Law and Economics (OUP 2012) 391\

terrence

¢ Alvin K. Klevorick and Alan O. Sykes, “United States Courts and the Opﬁmafdx
International Cartels: A Welfarist Perspective on Empagran” in Eleanor M. Fox iel A,
(eds), Antitrust Stories (Foundation Press 2007) 361.

There would be noteworthy benefits in the global market if competition policy d be harmoni
However, it is unlikely to happen in the near future, despite efforts by the OECD, the WTO, and
ICN, etc. See Daniel A. Crane, The Institutional Structure of Antitrust Enforcement (OUP 2011) 229.

# Richard Whish and David Bailey, Competition Law (7th Edn, OUP 2012) 487.

* Frederic M. Scherer, “International Trade and Competition Policy” in Einer Hope and Per Maeleng
(eds), Competition and Trade Policies (Routledge 1998) 13-4; Eleanor M. Fox, “Competition Law"
Andreas F. Lowenfeld, International Economic Law (2nd Edn, OUP 2008) 453-534. Scherer asserts th
international cartels can distort trade between countries in many ways. For example, buyer cartels that
constrict distribution channels against imported products or services have influences on the tariffs.

" Increased globalisation means that the effects of anti-competitive practices are often felt beyond
national boundaries. Such practices can reduce the benefits of open trade and liberalisation. See Kevin
C. Kennedy, Competition Law and the World Trade Organization: The Limits of Multilateralism (Sweet &
Maxwell 2001) 1-2.

" Margaret Levenstein and Valerie Y. Suslow, “Contemporary International Cartels and Developing
Countries: Economic Effects and Implications for Competition Policy” (2004) 71 Antitrust L. |. 80L
802. Some argue that many jurisdictions that have been affected by anti-competitive practices of
MNEs have inadequate incentives, ability, or evidence to prevent international cartels. Furthermore,
extraterritorial application suffers from serious limitation at the national enforcement level. However,

=1
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competition regimes in Asia are relatively new, and therefore cartel-busting
ties are constrained, infer alia, by the scarce resources of national authorities and
» Jack of experience in tackling competition issues.

As the number of international cartels has increased in recent years, a growth
ably brought about by the current economic downturn,"” most Asian countries
to be trying toimprove their competition law implementation, and to adequately
e the issue of extraterritorial jurisdiction. However, unlike the US and the EU,"
competition regimes in Asia have been successful in effectively enforcing against
ign cartel members."

Some Asian jurisdictions with vigorous competition enforcement, such as
Republic of Korea (hereinafter Korea) and Japan, have improved their antitrust
licies against international cartels through the adoption of statutory provisions
d subsequent case law. In particular, Korea has improved its cooperation with
er countries tering into bilateral Free Trade Agreements (“FTAs”) which
) isi on competition. Through FTAs, it is possible to benefit from
tance, which is helpful for countries that do not have the capacity
ational cases on their own. In most international cartel cases, an
atien in Western countries triggers scrutiny in other countries, and this
rs)a domino effect in the global competition law arena.” As a consequence,

itis unclear whether this problem is significant in practice since the enforcement costs may be smaller
than the possible harms from cartels. See also Maher M. Dabbah, International and Comparative
Competition Law (Cambridge University Press 2010) 494; Einer Elhauge and Damien Geradin, Global
Competition Law and Economics (2nd Edn, Hart 2011) 1140.

2 The economic crisis in 2008 may have influenced international cartel formation. Some commentators
assert that several cartels are conceived as a response to financial crisis when demand is falling. See
‘Andreas Stephan, “Price Fixing in Crisis: Implications of an Economic Downturn for Cartels and
‘Enforcement” (2012) 35 W. Comp. 511, 514-15.

‘B Regarding extraterritoriality, both competition regimes have a strong interest in remedying

anti-competitive issues in international competition, given the size of their markets. See Michal S. Gal,
“International Antitrust Solutions: Discrete Steps or Causally Linked?” in Josef Drexl et al. (eds), More
Contmon Grownd for International Competition Law? (Edward Elgar 2011) 243.

* John M. Connor and Darren Bush, “How to Block Cartel Formation and Price Fixing: Using

Extraterritorial Application of the Antitrust Laws as a Deterrence Mechanism” (2008) 112 Penn. State
L. Rev. 813, 814.

5 The competition authorities in the US and the EU have shown their efforts to catch hard-core cartels
by making other jurisdictions adopt strong competition laws throughout the world. See Michael
(’Kane, “International Cartels, Concurrent Criminal Prosecutions and Extradition: Law, Practice
and Policy” in Caron Beaton-Wells and Ariel Ezrachi (eds), Criminalising Cartels: Critical Studies of An
International Regulatory Movement (Hart Publishing 2011) 397.

'* For example, there are some discussions of bilateral cooperation agreements between the US and China
for minimising the costs of investigations on international cases. See Zhenguo Wu, “Perspectives on
the Chinese Anti-monopoly Law" (2008) 75 Antitrust L. |. 73, 102-03; Benjamin Ryberg, “Pro-competitive
or Protective? The Chinese Anti-monopoly Law, Implications for the United States, and Bilateral
Antitrust Cooperation as an Effective Response” (2010) 18 Cardozo |. Int'l & Comp. L. 527, 546-48.
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jurisdictions,® and the competition law culture in one country may be somey
] pe y

ing the quantity of cooperation in order to have better cartel investigations.
different from that in other countries.

there has been more noteworthy cooperation between the authorities in merger
than there has been in cartel investigations, owing to the different nah.}re
roceedings. In particular, unlike in irutemati.onal merger cases, the parties
- investigation in cartel cases normally have no interest in cooperating wﬁh the
“+ orities because the result may be multiple sanctions, unless they can use leniency
—srammes in all the jurisdictions. Therefore, again, the ability to_ l?reate mcex_'d_:wegss,
poperation in cartel investigations rests largely with the competition authorities.

Since competition law on cartels, exemption provisions® and lenier
not harmonised among competition law regimes, there are practical limitatiop
bringing prosecutions in more than one jurisdiction. In particular, low deterp
levels can reduce the effectiveness of leniency programmes because the influen
leniency of increased parallel prosecution is very complicated. Therefore, itis p
that, if leniency is not coordinated between competition regimes, the ince;
cartel members to inform the competition authorities of collusion will be significz
decreased.” It is further possible that the increasing number of private cases b
in respect of international cartels may weaken the incentives of leniency notificatjg
The different levels of competition law enforcement can also be a key obstag]
cooperation between authorities.”” A possible solution for these existing prob|
is meaningful cooperation between the enforcement agencies through inte
agreements, leading to convergence of enforcement.”

In conclusion, some suggestions for solving the problem of the lack of {:}eierrence
_a comprehensive increase in the degree of enforcement and sanctions by all
ions, thereby improving the competition culture in the domestic ma:.kets;
, the establishment of a global enforcement regime for effective prosecution;™
third, bilateral cooperation between jurisdictions to improve the effective
itoring of collusion conspiracies. Considering the second and third suggestions

it would cult to create an international competition law regime at this
t; thus; cooperation should be used as an alternative method.
Cooperation could save the costs of proving the existence of a cartel, wh
would eventually improve the total welfare of the global market by increasi
deterrent effect. Moreover, successful prosecutions of international cartels may
to strengthen the competition culture in a particular jurisdiction.* It is inevitable
the increased number of international cartels requires more cooperation be
anti-cartel enforcers in different jurisdictions in order to have successful enforce
in the domestic markets. Competition authorities will therefore be req
significantly improve their ability to cooperate to achieve success in the disco
and prosecution of international cartels.

A0 c%‘peration in Enforcement through Bilateral Agreements in
ortheast Asia

=\ yi1 The Foundation for Designing Effective Cooperation
,'1.’
Countries with dynamic trade that have adopted competition laws ought
‘cooperate in order to prevent anti-competitive practices with an international
ion, since agreement on a multilateral law on cartels is unlikely to be achieved
the near future.” In particular, competition authorities other than the US and the
i EU find it hard to apply their laws to prevent conduct by MNEs, due to their limited
retensity an estigative capability”® Therefore, the idea of cooperation to ensure there are
l\ ortunities for the successful deterrence of international cartels is likely to grow.”

L

While cooperation has become more common than before and_as
achieved in some cases, there seems to be some scope for increasing th

*

*
# John M. Connor, “Effectiveness of Antitrust Sanctions on Modern LntemaQ&artels" 00K
Jowrnal of Industry, Competition and Trade 195, 214.

One of the examples is the US export exemption provision, Webb-Pomerene Act, 15 U.5.C. §§ 61
(2000). There have been debates as to whether the exemption for export cartel should not app
developed countries but only to developing countries. In the WTQO meetings, there were discussi
whether developing countries need to have exemption provision for their SMEs to join organisa
to improve bargaining power in trade. See also Levenstein and Suslow, “Changing Internal
Status of Export Cartel Exemptions”, supra note 39, p796.

Michal S. Gal, “Free Movement of Judgments: Increasing Deterrence of International Cartels T}
Jurisdictional Reliance” (2010) 51 Va J. Intl L. 57, 64-5.

In addition, criminal prosecution is another hurdle in cooperation. See e.g., Mark Furse,
Relating to the Enforcement and Application of Criminal Laws in respect of Competition” in F
Marsden (ed), Handbook of Research in Trans-Atlantic Antitrust (Edward Elgar 2006) 480-81.

Levenstein and Suslow, “Contemporary International Cartels and Developing Countries”, su
note 11, pp848 - 849; Maher M. Dabbah, “Future Directions in Bilateral Cooperation: A Pol
Perspective” in Andrew T. Guzman (ed), Coaperation, Comity, and Competition Policy (OUP 2011) 289.

Gal argues the mechanism which allows national authorities to apply foreign decisions finding cartel
violations in their domestic courts can offer some positive outcomes. See Gal, “Free Movement
Judgments”, supra note 91, pp73 - 75.

However, as some commentators argue, there are noteworthy limitation;. and
traints on the international cooperation in enforcement against cartels: firstly,
ere are certain limits on the sharing of confidential information;'® secondly, there
constraints caused by different legal frameworks, such as criminal or civil

L

5 QECD, ‘Improving International Co-operation in Cartel Investigations’ (OECD G}_oba] Forum on
|Competition, 13 February 2012) 3 (http://www.oecd .org/daf/competition/Improvinginternational

~ CooperationInCartellnvestigations2012.pdf).

% Siddharth Fernandes, “F. Hoffman-La Roche, Ltd. v Empagran and the Extraterritorial Limits of

" United States Antitrust Jurisdiction: Where Comity and Deterrence Collide” (2005) 20 CJIL 267, 317.

F_Papadopou]os, supra note 19, p41.

Gal, “International Antitrust Solutions”, supra note 13, pp244 - 245.

® Whish and Bailey, supra note 8, p506.

= ating agencies face some obstacles to the formal exchange of information due to the issue
of confidentiality. For further discussion see OECD, "Best Practices for the IFori:naJ Exchange of
Information between Competition Authorities in Hard Core Cartel Investigations’ (Oct. 2005)
(http:/fwww.oecd.org/competition/cartels/35590548.pdf).
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for both types of applications. The program imposes several obligations
candidate applicants are required to fulfill. For example, they should imm
cease the illegal actions, and cooperate completely, honestly and continually
the TFTC during investigations (Art 6). The same article also prohibits the ap
from forging, concealing, or destroying relevant material or evidence. In addi
applicant is prohibited from revealing any information regarding the investig
tg any person before the final decision on the case is made, without the appro,
the TFTC.

jenue in the fiscal year preceding the TFTC's final decision. In addition, whether
~ rted actions constitute serious violations will be evaluated by the violators’
and purposes, the scope and extent of the effect of the actions, the period
ch the actions lasted, the market structure in which the actions occurred, and
olator’s market position. More specifically, concerted actions will be deemed
violations if one of the following two conditions is met:

(1). The sale amount of the relevant products or services during the period of
the violation exceeds NTD100 million; or

Under Art7 of the Leniency Regulations, fullimmunity from fines will be
to the first applicant upon the fulfillment of the conditions set by the TFTC.
applicable to both investigation-initiating and investigation-assisting applica
For investigation-assisting applicants who do not qualify for full immunity, th
has the discretion to reduce the fine by between 30% to 50% for the first applj
20% to 30% for the second applicant, 10% to 20% for the third applicant, and
10% for the fourth applicant (Art 8). Unlike the US antitrust authorities’ le

e 3% : : i e

E;];E:mt;h sr[ﬁin;erlégli%gxsl_a—?ﬁgs dﬁgre(n?eﬂireli ﬁ?:;ﬁ;;nﬁgﬂf; Hi,.jf e defendants cease their acti!:ms.immediately whtj:n investigations
to the difficulty in practice in verifying the role an applicant played in a perate genuinely with thel mvesfgjga'h;nsk ]i;:c{;ltrast, Iffusﬁ;et defendantts
theory, initiators or instigators could also be the parties more likely to possess in ‘q" or instigators of the Caéte % reﬁ i I: i 2 ooy SESRaRE
provide the information with higher probative value to the TFTC. Similar to thy it TFTC's investigations, the fines co e
model, applicants who coerced the participation in, or restrained the withd
from, the cartels will be prohibited from applying for immunity from fines, but
still qualify for fine-reduction applications (Art 2).

(2). The gains from the violations exceed the maximum fines stipulated in
para 1 of Art 41.

The amounts of total fines are reached by first calculating a basic amount
yiolations and then adjusting it with the specified mitigating or aggravating
enumer in the Regulations. The basic fine is fixed at 30% of the total sales
ome from re t products or services during the period of violation. The fines could

5-040 A Narrative of Cartel Cases under the TFTA

In the following paragraphs, various cases are discussed to describe the
erience of the TFTC in enforcing the TFTA against cartels. These cases are grouped
ologically into three phases. The first ten years after the implementation
TFTA might be viewed as a “learning-by-doing period” for both the TFTC
the enterprises. The second phase involved a more mature competition agency

¢ more complicated and challenging issues. The third phase can be considered
‘a globalised era for the TFTA,” heralded by several international cartel cases that
involve Taiwanese enterprises.

116-041 The Early Years of the TFTA

1M6-034 The Calculation of Administrative Fines

Due to the rule that administrative action takes precedence over CHiLning
liability, cartels have never been criminally prosecuted in Taiwan,
seen private litigation brought by cartel victims to seek damages.,
to “ride the coattails” of public enforcement and sue based on e
from TFTC investigations appears to be low. Cartels are predo
using administrative fines and deterred using administrativ i
efficacy of the leniency program is highly sensitive to the penalty reductions w ich
leniency applicants may obtain from cooperating with the government, the statutory : 1 s
fines for cartel violations should not be too low. Therefore, the 2011 amendn ~ As a young agency reorganised from a previous price-control government
revised para 2 of Art 41 of the TFTA to increase the maximum fines for serious division, the challenges facing the TFTC in the early years were vast. To spread the
violations to 10% of the total sales inconte of the previous fiscal year. In compari - seed of competition culture, the TFTC had to dispel not only a deep-roorid business
with the previous maximum penalties of NTD25 million for first-time violators, iPu OSDPhY that placed more stress on cooperation than on rwalryTl;ut dlfsg Itsi OWI}
penalty increase is substantial. In 2012, under the authorisation of the TFTA, the experience in advocating the merits of a hberalzsid '?Fai{kelian dleedb dm iy
further promulgated regulations related to some of the requirements for calcula dressmg these challenges was evidenced in the way the TFTC id-rigging

f fines. F le, “total sale i 7 Wi d e fases during this enforcement period. Before the enactment and promulgation of
Of fines. Porexmmple, ‘tota sale Income” will bemeasured by she torl i the Government Procurement Act in 1998, bid-rigging arrangements for government

| g}eds were governed by the TFTA. By enthusiastically investigating such cases,
TFTC attempted to use prosecution to highlight its position as the * ‘guardian”
of market competition in Taiwan. For example, in a notorious 1994 bid-rigging case
~ oncerning the installation of electricity distribution pipelines for the state-owned
 Taiwan Power Company, 61 bidding contractors were punished for conspiring to

" Insummary, investigation-initiating applicants must provide novel evidence to the TFTC, potentially
enabling the TFTC to acquire information regarding cartel skeleton, the time and place a coll
agreement was made, and the contents of that agreement to initiate an investigation (Art 4}
Investigation-assisting applicants must detail how and to what extent they were involved in thes
cartel, providing any evidence in their possession and proving the culpability of the cartel (Art 5).

'* United States Department of Justice (1993), Corporate Leniency Policy, para A6. i
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The rule of “Administrative Action Takes Precedence over
Criminal Liability"”

fact that customers could fax documents, pay their phone bills and buy their ¢
tickets while purchasing a cup of coffee brewed by the convenience stores. The
application of the “one-stop shopping” theory in this case was counter-ingyg
gﬁﬂﬂerizﬁgeggm:lﬁo};wgt;en by o argue that because Omey The lack of effective enforcement against cartels in Taiwan has led
cofioe 50]};1 at coffee Sh% b chai:fr tacuons In convenience stores, they would increasing number of commentators in Taiwan to criticise the rule that
s ilas P stores as not interchangeable for that sold by inistrative action takes precedence over criminal liability, as espoused
' Art 41. They suggest abolishing the rule and allowing prosecutors to enjoy
el investigative power with the TFTC.* Behind this policy suggestion lies
central assumptions regarding cartel enforcement in Taiwan. First, the current
orcement level is sub-optimal. A substantial number of cartels have escaped
ility because the DQJ failed to exercise its investigative power concurrently
h the TFTC. Secondly, parallel investigations would deter cartels more
ively with no or negligible probability of over-deterrence.

a6-054

16-053 The “Horizontal Competitor” Requirement

Limiting cartel members to include only horizontal competitors i
assumption that horizontal restraints are cofnpetitive]y more?e penﬁiiﬁiﬁstﬁdanﬂﬂ
horizontal restrains. And because cartels are usually subject to stricter revie
Et:]ndtar?}? such al-? the rule of illegal per se, it is justifiable to confine its covera

o rmful iolati . : N
vergus "v;g:;{;?i r:si-_rajmstylgfsgcfl v:oi;al? qn'd?;flt ﬁISt'. the dichotomy of “horizg tal Whether the\two assumptions hold needs to be empirically verified by future
is not airticht E et A erent impacts on _market competitior -' . Reg, ss of the evaluation methods adopted for that purpose, the
be a meansgto 'faccifilga?trenl:-f 'em_ﬁj have demonstrated that vertical restraints cc ents feidhanging the current rule should not be based simply on the fact
markets % Put different] oréﬁon 4 E::-nspuacy at either the upstream or downstrea hat the sér of penalised cartel cases continued to rise after the implementation
teansaction costs, incre};se Gggraﬁggsa?rgﬁg ht:;‘flzontallccc)mpehtug could redu 'thE Se)in 1999. Two additional points must be questioned before enacting
the dissemination of useful hﬁormatign folf}zconsug-l\?r‘ . Egnt;aﬁgt;l?;ﬁ; fﬂh &m sosal to at&olish thehrule. First, ufd]jj(e the Ufnited States, the Deparﬁ:{lent t}?f
interbr ition, i i : . 1 . [ustcr in Taiwan does not have a special division of prosecutors experienced in the

hrenil competiion, st s el vstion Patentiallyde: : 5‘ orcement of antitrust law. Most Ef them are not trza%ned to deal “Eth complicated

|; onomic issues and theories regarding market competition. It is predictable at

~ Jeast in the short term that prosecutors in Taiwan will tend to deal with cartel cases

by resorting to criminal-law doctrines. That in turn will lead to either under or

‘over-deterrent outcomes depending on the facts involved in each individual case.

Secondly, concurrent jurisdictions and divergent enforcement philosophies between

the TFTC and prosecutors in the DOJ could further increase the possibility of conflict

‘of judgments. This problem could be more evident in issues such as the inference of

collusive agreements and evaluation of market impacts. When such conflicts occur,
the law enforcement process is rendered more unpredictable.

Secondly, the administrative courts in the CD-R Cartel case a
lost sight of the fact that the definition of competitor in antitrupsfecaarsic; t;)h}(:a
include potential competitors. That is, it should include those that are not curre:
in the relevant market but able to make timely and sufficient market entry hy
incumbent attempts to gain any non-competitive gains. From this perspecive
CD-R Cartel case adopted too static a view towards the cartel defend s legal
standing under the TFTA. It neglected the fact that, technologically :\ ing,
three defendantg were quite likely to patent around each other’s cted patenﬂi
and to compete in each other’s original markets without signific lays. Should
the admuustratw:_e courts’ view be prevalent, it would provi e defendants.
a channel to manipulate the TFTA to avoid cartel liabilities. Competitors, be thef
existing or potential, could divide their intended cartel into several individual
product and geographical markets of collusion in which cartel members are
strategically assigned the responsibility to provide non-competing products in each
individual colluding market. Under the administrative courts’ interpretation of the
TFTA, the arrangement in each specific individual market would not be held to

16-055 Harmonising Competition and Non-competition Policies under
the TFTA

The conflict between competition and non-competition (for example, trade
‘or industrial) policies is a challenging antitrust concern confronting competition
agencies around the world. Similarly, harmonising the conflict is a recurring task that
these agencies strive to accomplish, frequently under great pressure from legislatures

be a violati : . :
aﬂl?c;iﬁ;:t(i?vzfiicﬁi‘ i?uélthe}r could in effect form a cartel having ostensible S or interest groups. If the problem is inappropriately resolved, competition policy
added togetlier and assessed as 0se steparatec_-l but agreed upon assignments were could become a tool for implementing protectionism against foreign competitors or

an integrated whole. granting cronyism for domestic enterprises. Taiwan is no exception to this dilemma.

‘However, the major problem with the current enforcement status of the TFTA with
respect to Art 46 is the absence of a coherent framework rooted in competition law

5 See e.g. Huang Ming-Chieh, The Current Enforcement Mechanisms of the Fair Trade Act and their Future,

* See Lester Telser, Why Should Manufacturers Want Fair Trade Law? 3 J. L : 186 Tre Tarwan Law R 80, 92-94 (2
5 ¢ ?3]. L & Ecown. 1 HE Tarwan Law Review 80, (2010).
Posner, Antitrust Law 172, 184-85 (2 Edn, 2001). ] cox. 86 (1960); Richard g
. Ibid at 92-93.
96-053 ==
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suppression arrangement entered into the between the undertakings in this

, ; M : ; ir patients any excess amount over the recommended maximum fee.* In
the object of preventing, restricting and/or distorting competition in Singapo ek 4

son, the CCS’ conclusion that the “GOF had the object of restricting competition”
ed from its observation that the GOF was not based on actual price data or
operating costs of medical practitioners, but on surveys of the professional fees
-by its members without any “objective or transparent methodology” and that

rpose of the GOF was to recommend what prices should be, rather than to
what prices were”.* Furthermore, the medical fee guidelines published by the
was regarded as having an appreciable influence on the relevant market because
4 ore were 2132 medical practitioners who were SMA members, out of a pool of 3,032
oistered medical practitioners in private practice in Singapore, and, according to
SMA, at least 75% of private medical practitioners charged within the ranges
ibed by the fee guidelines.™

1I7-033 The “Pricing-information” Cases

The infringement decisions in this category of cases might be rega
less obvious candidates for applying the “object” limb of the s34 prohibitig
undertakings implicated in these cases did not band together in a cartelistic
and their conduct did not involve the classic forms of anti-competitive
conduct — price-fixing, market-sharing or output-limitations. Neither was
any collusive tendering or bid-rigging that clearly undermined the comp
process in the marketplace. Instead, the parties were found to have entered
anti-competitive arrangements with each other that had the object of prew
restricting or distorting competition because their conduct involved disclo

price-related information to which the CCS objected The Medical Fee Guidelines decision is problematic because it applies a per se

fessional fee guidelines by characterising them as a species of
ct is the prevention, restriction or distortion of competition. It
far more satisfactory, as a matter of policy, if these fee guidelines
uated primarily using the “effects” limb of the s34 prohibition, rather
i ¢ them to a rule which was designed to tackle the most harmful forms of
_ uc conduct. The SMA could have had multiple objectives in issuing the GOF,
acluaing the protection of patients from being overcharged by unscrupulous medical
‘practitioners, but the “object” limb of the s34 prohibition is less concerned about the
subjective intent behind the impugned conduct and focuses instead on “the objective
ing and purpose... in the economic context” in which that conduct occurs.™
at may have been intended, initially, for the protection and benefit of patients in
arket lacking in price transparency — by providing them with some guidance on
at levels of fees they should expect to pay for different medical services — could
ave, over time, evolved into an instrument for price convergence between medical
ractitioners because inadequate attention was paid to the methodology behind
compilation of these fee guidelines. Unlike other fee guideline cases from other
mrisdictions, where the price recommendations were communicated by industry
associations to their members with a view to influencing the pricing decisions of the
atter,® the SMA’s medical fee guidelines are fundamentally different instruments

In Medical Fee Guidelines, the Singapore Medical Association (“SMA”) publi
its Guideline on Fees (“GOF”) for doctors in private practice in Singapore bel
1987 and 2006, before withdrawing these guidelines in 2007 in response to cor
that it might infringe the s34 prohibition. To justify its decision to withdraw its G
the SMA submitted these guidelines to the CCS, using the CCS’ notification proce
to obtain a decision on the compatibility of these guidelines with this statut
provision. The CCS concluded that the GOF was unlawful because it had the
and, probably, the effect of restricting competition in private healthcare markets i
Singapore.¥

The GOF comprised non-binding recommended price-ranges for
medical services. The CCS decided that these professional fee recommeiids
were “promulgated with the objective of influencing prices” because ale
objectives... was to influence the pricing decisions of new entrants to the o 3
to “ensure that doctors were reasonably remunerated for their skills) compet
experience, specialties and service quality”.* The voluntary ch of the GO
was also brought into question because compliance could be athieved, in practic
by the SMA to place pressure on medical practitioners accused of overcharging to

# See ibid, paras [64]-[67].
# See ibid, paras [68]-[69] and [80].

L
*l See ibid, paras [90]-[93]. A market study conducted by consultants appointed by the CCS also
indicated, anecdotally, that doctors usually took into account the fee guidelines when setting their
prices, and that these guidelines were also referred to by the SMA in disciplinary proceedings against
its members against whom complaints of overcharging were made. The SMA also submitted that the
fee guidelines were also used to “educate young doctors how to charge... [so as to] imply that the
influence of [the fee guidelines] on professional fees spanned from SMA members to non-members
and from actual to potential competitors.”

® See Medical Fee Guidelines, para [57), citing Compagnie Royale Asturienne v Commission [1984] ECR 1679.

B Bee Medical Fee Guidelines, paras [52]-[56], where the CCS refers to European decisions involving
recommended prices and fee guidelines regarded as anti-competitive by competition authorities.
One case involved a federation of Dutch freight forwarding organisations (Fenex O] [1996] L 181/28),
while another concerned an English association for architects (Royal Institute of British Architects Case
GP/908, 14 March 2003, OFT Competition Case closure summaries 1-31 March 2004).

* See Motor Vehicle Traders, para [61], where the CCS affirmed a line of Australian and US cases w!
have consistently held bid suppression agreements to be “anti-competitive ‘per s¢’ or by ‘purpose

Having found an infringement of the s34 prohibition using the “object” limb, it was not stri
necessary for the CCS to consider the effects of the GOF on competition. However, consultants
still engaged by the CCS to carry out a quantitative analysis of prices charged by medical practitio
before and after the GOF was withdrawn by the SMA and they concluded that these guidelines dil
influence the pricing behaviour of market players to an appreciable extent. From the data analyseé
the standard deviation of medical fees increased by 23.74% between the time when the GOF was
force and after it was withdrawn by the SMA, “suggesting that the GOF had led to price converge
when it was in force”. See Medical Fee Guidelines, paras [81]-[93].

* See Medical Fee Guidelines, paras [59]-[63]. The CCS rejected the SMA's contention that the GOF
intended to protect patients against over-charging because the fee ranges included both maximum
and minimum charges, while observing that market players in the medical industry “tended to frown’

E]E)an; and informally exert peer pressure on, those who charged below the minimum fees in the

Lo

7-033 © 2015 Wolters Kluwer Hong Kong Limi “Cartels in Asia: Law and Practice §7-033



ne A Review of Ten Years of Enforcement 217

Cartels in Asia:

category that exceed the 30% threshold may be permitted if it can be shown thag
agreements satisfy any of the six criteria prescribed by law. In particular,

exempts cartels that have the purpose of: rationalising the business organisatiq
cartel members; promoting technical advantages; promoting the uniform applic

i i i i i hibition of collusive
blic attention and foreign parties. A strict prohit
us;g;i;?iofld appease both the public opinion and cautious donators.*

Meanwhile, Vietnam’s business and regulatory cultu‘::s also ﬁa(;:sgznits f;‘:
- ] g ; tegory. men

of quality standards and technical norms of products of different kinds; harmgp e inclusion of hatd-core Ca:‘-tds R tiiﬁf;g:]fy Cfenﬁ :g cooperate rather than
business operation conditions; enhancing the competitiveness of SMEs; or enha d c!_—jon,PthetnFaI_l'lESEC:’rtels easfeesnot naturally perceived as competition evils,
the competitiveness of Vietnamese enterprises on the international market. Ho e ketgecononﬁes To the contrary, before the enactment of t_he
there is no further guideline on how these criteria should be elaborated as oppg, 1 ofhen max t tended to er;-ﬂourage entrepreneurs to avoid cutthroat price
the effects on competition.” Therefore, it is unclear how the competition autho gy the governmen ail price stable as part of market stabilisation measures.™
balance the positive and negative effects of the restrictive agreements as a grg mpetition and to keep ret pncli)ined b rgference to the historical development
granting exemptions. A further inquiry into the aforementioned exempﬁn Cl Eppriomic be %ﬁgﬁ:ﬁf’e m?le;entaﬁon of the Doi Moi Policy, Vietnam
also suggests that the design of this provision would appear to protect the ing g sliecmlmm}gd economy. The government set prices, limited quotas, and
of weak and vulnerable domestic producers that make up for the vast major; fecentra’ly prann duction and distribution. Therefore, to the generation
enterprises in the marketplace. In particular, the first and second criteria resemmt gnated territories for pro 1;@10110{ the National Assembly, practices involving
Japanese rationalisation cartels, which have been effectively abolished in Ja law d;aﬁers an fe{;ﬁﬁ;‘z Ote;]axket sharing might not have seemed as bad as
Likewise, two legal and standard cartels that are still in effect have been outlaw ce-fixing, ou ived in other jurisdictions. This way of thinking is similar to how
both US and EU law. And the last two criteria expressly exempt small and me are afitgn : " relationships were perceived in Japan 50 years ago.** When
SElsanCeRpots Gt : ma as debated at the National Assembly, there was little support for a strict
* e nrohibition of these types of hard-core cartels.”

115

Finally, another peculiarity of the VCL resides in the method of categor ol
cartels. Agreements falling within the first category of Art 8 of the VCL areillegal pe s ; ts that cartels in Vietnam are generally not
while an additional market share threshold is required for determining the ill )\ T above: discusston tf;ugiﬁrket economies. This is manifested not only in
of the types of cartels included in the second category — including price-fixing 2 perceived as hafrmf];llt :ztli];eﬂla ‘il‘ but also in sanctions and remedies that might be
customer and market allocation — which may qualify for an individual exem Shuciure o 51"; '?hese will be analysed in the next section.

There is no explicit explanation of the rationale for this classification. Howe JRRecd on cartels.
is clear that hard-core cartels, with the exception of bid-rigging, might be tole
under some circumstances. This approach, contrary to that of most other ma e

tition 1. imes, can only be explained in th text of the Viethaia . ; i istics, the OECD has
;?}l?i‘gﬁﬂ :;nz‘;;ei?n?c}n:g Zbo};re. W‘?’Tti mr:gar? to ?hfem;ires): c(;tegs 1 f{ ) In the contextdofd carteaﬁoﬁl:neg_;;ﬁr :gsgzlchdlzrﬁﬁ?ﬁsﬁng. According
contained in Art 8 of the VCL, the prohibition of market foreclosure a ents a 1 C?HY recommen gn s al benefits are the principal motivation for forming
boycotts is purposely intended to maintain a competitive rnarl-:let:gI that JEpi-baclic Simce Lnep

18-030 Sanction and Remedies

: i hand, impose punitive remedies on
consistent with the goal of protecting competitors, so as to p a’competitir els, an effective sanction must, on the one POt
environment in the domestic market. It is expected to help natibnal SMEs, w
accounted for approximately 96% of active enterprises in Vietnam at the time
drafting the VCL, by intensifying their competitiveness through cooperation a
preventing private monopolisation by big businesses.” Bid-rigging cartels an
included in this category because they largely involve government procurements

# During the last two decades, the Viemamese government has rect_ewed s:gmusf;;anf;fcm :’-‘trgru;
developed countries and international institutions, most of \:vhléh alre o A P
development and public procurement. See, e.g., staqut}tsofﬁ}eO[ﬁual evelopm ot sty
djsbzrgemmts to Vietnam in 2006 to 2010 by the Ministry of Foreign Affairs of ]aPanth{http‘ W paniih,
gojp/policy/oda/data/pdfs/vietam.pdf). As it was regularly _reporled_ in the media, the coigla]minvolve
gomgage-lp Poin bid-rigging practice to win the public tenders at higher prices. These cases nomd v i
- bribery of government officials, therefore they have been handled under the criminal ptrjo CurenssuJ e
S mponp e T ompl et e e S
“JIC” i e had bribed officials ot the Vi lw y y i
-lannc.é)[j)'fkc grao?er:t]t;d\:*?:;zm (ht{-p:;".l'english.viemamnet.vnfﬁnsfsnuetyﬁsl55ftop—ofﬁclals-of-ra1]way
corporation—mspended—t’nr-oda—relaled-corruplion-probe.html}.

= Supra note 8. It is legal for manufacturers to print retaji price on the products’ packaging and itisa
. legal requirement that retail price has to be listed publicly in stores.

o Kenji Suzuki (2002), Competition Law Reform int Britain and Japan: Comparative analysis of policy networks,
The European Institute of Japanese Studies, Routledge, pp33-35.

¥ Supra note 8.

21

For example, EU competition law requires restrictive agreements to allow consumers a “fair share®
of the benefits (Art 101(3) TFEU). Likewise, the prerequisite for granting an exemption under
UNCTAD model is that an agreement must produce a “net benefit” - that is to say, the resul
benefits of the agreement must outweigh any anti-competitive effects.

In the past, Section 23-4(1) of Japan's Antimonopoly Act (“AMA") prescribed that reasons for
rationalisation cartels to be exempt from the AMA include the purposes of “effecting an advancement.
of technology, an improvement in the quality of goods, a reduction in costs, an increase in efficiency,
or any other rationalisation.” This was abolished in 1999. See Hiroshi Iyori and Akinori Uesugi (198

The Antimonopoly Laws of Japan, Federal Legal Publication, PpP75-76.

Lé Danh Vinh, Hoang Xuan Bic, Nguyén Ngoc Son (2006), Law on Competition in Vietnam,
(Phap Lugt Canh Tai Viét Nam), Tu Phap Publisher, Hanoi, p314.

- - 18-030
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Though there has been no specific guidance given as to the nature and de First Element: Stiff Potential Penalties
evidence required, it seems that the submission of documentary evidence is
better for ensuring a smoother and higher penalty reduction by the CCL The first element common to both deterring cartel activity and creating
ccessful leniéncy program is the threat of severe sanctions for violators.>
setition law experts agree that the most severe sanctions available under a
petition statute should be reserved for cartel operators. Sanctions — whether civil
criminal — play a crucial role in deterring the cartel conduct by creating a credible
reat of being fined, or even imprisoned in some regimes, which weighs sufficiently
the balance of expected costs and benefits to deter companies from forming
els.* Another reason for having severe sanctions is to provide an incentive for
el members to cooperate with an investigation in order to avoid (or minimise)
ishment. It seems logical to think that the severity of the punishment is an
sortant factor considered when deciding whether or not to cooperate with the

petition authority through the leniency program.”

a& assertions stem a discussion as to what may be the optimal
deter cartel conduct. For decades, there has been a serious debate
% criminal sanctions, in the form of imprisonment for individual
ivedhare justified when it comes to cartels. Breaches of competition law other
an «carrels ‘may fall in the grey area of culpability. For instance, the conduct of a
. g . . onfrant company may at first sight appear exploitative or exclusionary, while
An gffectlve leniency program, ]?ES}C.{ES promppng cartel members f{¢ : rhb it may Exstybe la}‘r-vfu] effiv:ie_%.l;l anﬁpgro-conp'lpetitive behaviour. Sir;Yilarly, a
confess their conduct before an investigation is opened, induces companies fical arrangement between players at different levels of production or distribution
mves:tlgatlc.m to abanc_lon the cartel stonewall, race to the competition authority y seem harmful, but have efficiency- and consumer-welfare-enhancing effects.
Pr’f""ldﬁ' ev;denc_e against the other_ cartel members.” Therefore, a leniency prog; wever, in case of cartels, it is widely accepted that there is always a harmful
in its most effective sense, can provide both detectign and deterrence—the two p tention preceding the formation of a cartel, and that the effects on consumers and
of successful cartel enforcement. Strong detection and deterrence mechani the society are systematically negative.® As a consequence, some competition law
can contribute toward_s cnmbqtu_lg “hard-core cartels” which otherwise opesa ‘scholars call for the application of both stiff civil and criminal sanctions.

secrecy and are notoriously difficult to discover and prove.™ As stated ahave, 4
success in detection and deterrence of any lenien_q,r regime and cart_el ent i Before going deeper into the discussion regarding propriety of applying
predominantly depend_s on three cornerstones: stiff potenhal_ Pena}l cightes ‘criminal sanctions to cartel cases, another related and equally relevant discussion is
and real fear of detection, and certainty in enforcement policies, w, we ‘whether individual officials should be punished, in addition to the corporation itself.
assess the Indifm regime on the basis .of these three cornerstones d reasons fos Cartels are the result of a positive act (actus reus) coupled with an intention (mens rea) to
its purported inefficacy, and to consider possible solutions for the creation of ar ‘make illegitimate profits at the cost of adversely affecting the consumers, the potential
environment conducive for corporate confessions. _competitors (who may not be willing to become a part of the cartel) and economy at
large. Since cartels are deliberate and are planned by individuals, it would make
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In spite of having a leniency regime in place for five years, not much
seems to have accrued in terms of the number of leniency applications. E
cases where CCI has found evidence of the existence of cartel behaviour, ng
these were uncovered through leniency application. In comparison, the comp
law enforcement experience in some of the more established jurisdictions su
that the majority of their successful cartel enforcement actions stem from |
applications. A recent newspaper report stated that since the European Comn
launched its leniency program in 2006, 33 of the 43 (over 75%) statemen
objections issued in cartel cases have come from information provided by lenj
applicants.” Similar remarks were made by the Director of Criminal Enforcement
the US Department of Justice (“DOJ"), recognising that the US Corporate Leni
Program (“Amnesty Program”) has proven more effective in detecting and crack
international cartels than all of their search warrants, secret audio or videotapes,
the FBI interrogations combined.”*
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