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Additionally, Article I11 of the Geneva Protocol attempted to provide for the recogn itio
of international arbitral awards. It declared:

Each Contracting State undertakes to ensure the execution by its authorities and in accord-
ance with the provisions of its national laws of arbitral awards made in its own territory. ... 223

This provision was extremely limited, providing only for Contracting States to enfores
awards made on their own territory (i.e., not “foreign™ awards, made in other countries)
Even then, enforcement was required only in accordance with local law—effecti
making the commitment dependent on each individual state’s arbitration legislation
contrast to the simple, but dramatic, provisions of the Geneva Protocol regarding arbitrg.
tion agreements, Article 1II's treatment of arbitral awards was at best tentative and ip-
complete.

The Geneva Protocol was augmented by the Geneva Convention for the Execution of
Foreign Arbitral Awards of 1927.2* Recognizing the Protocol’s deficiencies in deali
with this issue, the Geneva Convention expanded the enforceability of arbitral awa
rendered pursuant to arbitration agreements subject to the Geneva Protocol. It did so b
requiring the recognition and enforcement of such “foreign” awards within any Contract:
ing State (rather than only within the state where they were made, as under the Protocol),
and forbidding substantive judicial review of the merits of such awards in recognition
proceedings.’>

Regrettably, the Convention placed the burden of proof in recognition proceedings on

the award-creditor, requiring the award-creditor to demonstrate both the existence of g

valid arbitration agreement,**® concerning an arbitrable subject matter,??” and that the ar-

bitral proceedings had been conducted in accordance with the parties’ agreement.?2® T 3

Convention also required the award-creditor to show that the arbitral award had bec
“final” in the place of arbitration”®® and was not contrary to the public policy of
ognizing state.* This requirement of finality led to the so-called “double exe

This proved a major source of uncertainty regarding the finality of i
awards. -

Despite these shortcomings, the Geneva Protocol and Gmev@cntiun Were major
steps towards today’s legal framework for international commeércial arbitration. Most
fundamentally, both instruments established, if only imperfectly, the basic principles of the
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ve validity of international arbitration agreements™- and arbitral awards, and

bility of arbitration agreements by specific perfonnal_lcef—“ as well as recog-

- of the parties’ autonomy to select the substantive law governing their relations= and
" N 236

ine the arbitration procedures. .| :

By the Geneva Protocol and Convention both inspired and paralleled national

“Wﬂn and business initiatives to augment the legal regime governing international
fi

= jal arbitration agreements. In 1920, New York enacted arbitration legislation,

o paralleling the Protocol, to ensure the validity and enforceability of commercial
rﬁuﬂn agreements.>’ With an eye towards ratification of the Geneva Protocol, France

adopted legislation in 1925 that made arbitration agrem:ielzl}tg valid in commercial transac-
~ Also in 1925, the United States enacted the Federal A:tgitration_ﬁct—gmvidmg t.hc t?rst
w legislation in the United States governing dun}resuc (a::!d mlematmn_al] s:-lrbm'am}n
= . The centerpiece of the FAA was §2, which provided that aﬁ:ttraﬁqn agree-
s “shall be valid, irrevocable, and enforceable, save upon such grounds as exls_t at law
. ity for evocation of any contract,”™*” while §§9 and 10 of the Act provided for
o validity and enforceability of arbitral awards.**' Much like the 1923 Ge-
. the stated purpose of the FAA was to reverse decades of judicial mistrust in
‘States of arbitration and render arbitration agreements enforceable on the same

ther contracts.***

New York Convention ‘ :
The Geneva Protocol and the Geneva Convention were succeed_ed by the Un;ljsed Nations
Convention on the Recognition and Enforcement of Foreign Arbitral Awards.™ Generally

referred to as the *New York Convention,” the treaty is by far the ‘most slgm_ﬁcant con-
mmpomry legislative instrument relating to international c-:}mmercu.al arblu?uon. It pro-
vides what amounts to a universal constitutional chartn_er for the mtemah.nnal E-ll'hll]‘aj
process, and whose sweeping terms have enabled both nau-onal courts at_ui arbitral tribunals
to develop durable, effective means for enforcing international arbitration agreements and

arbitral awards.
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“1 billion dollars, ladies and gentlemen of the jury. You've got to put your foot down, g
you may never get this chance again.” ...

BITRATION AGREEMENT BETWEEN THE GOVERNMENT OF
N AND THE SUDAN PEOPLE’S LIBERATION MOVEMENT/ARMY
ON DELIMITING THE ABYEI AREA

es 1-3 (2008) (also excerpted in Documentary Supplement at pp. 79-80)

When the trial is viewed as a whole right through from the voir dire to counsel’s ¢J
address, it can be seen that the O Keefe case was presented by counsel against an g

home-town sentiment, favouring the lgcal party agginst an outsit_Ier. To t!ml app an’s independence in 1954, the country was engulfed by almost continuous civil
added the element of the powerful foreign multi-national corporation seeking to serally pitting the largely Muslim, Arabic-speaking north against the primarily
small independent competitor who had fought for his country in World War I1. Des o and other non-Muslim south. In 2004, the Government of Sudan (“GoS™) and the
‘-‘Loewen“ as a Canadian was simply to identify LGC\\IEB as an outsider. The fact th . 'ples Liberation Movement/Army (“SPLM/A”), the principal Sudanese re-
mnvestor from another state, say Ngw Yf:-_rk, would or might receive the same treatm group, negotiated and signed a Compreheuswe Peace Agreement (“CPA™). The
Mississippi court as Loewen received is no answer to a claim that the O’Keefe cluded under United Nations auspices, aimed at ending the civil war and per-
presented invited the jury to discriminate against Loewen as an outsider.... referendum in which southern Sudan could decide whether or not to form an

mual issue addressed by the CPA was the status of a territory located in
central Sudan, called the Abyei Area, which lay on the border between southern and

TREATY OF WASHINGTON
Articles I-VL, X (1871)

[excerpted in Documentary Supplement at pp. 65-68] : resglihe Abyei Area. The CPA provided for the Abyei Area to be delimited by

[During the U.S. Civil War, the Confederacy contracted with English ship-builders’
construct several warships in English shipyards. The United States protested to the
Kingdom, claiming that construction of the vessels was a violation of U.K. obligatic
neutrality towards the United States. Despite the U.S. protests, the vessels left
ports and subsequently were manned by Confederate sailors, who inflicted subst;
losses on U.S. shipping (sinking or capturing roughly 100 cargo ships). The most form
dable of the Confederate vessels, named the Alabama, successfully attacked U.S. vesssis.
waters around the world, before finally being sunk, towards the end of the Civil :
Union warships.

After the Civil War concluded, the United States demanded compensat;
United Kingdom, claiming that the UK. acquiescence and tacit support
the Alabama and other vessels resulted in massive damage to the Unite
the value of cargo vessels that were sunk or captured, the lost ¢
diverted from U.S. vessels to “safer” foreign vessels (primaril
costs of an allegedly prolonged war. The United Kingdom re
provoking bitter diplomatic and political disputes. The two states eventually agreed,
1871 Treaty of Washington, to refer this dispute (and other disputes) to international
tration. Pursuant to the Treaty, the United States and United Kingdom conducted
so-called “Alabama Arbitration™ (seated in Geneva), which produced an award partially
upholding the U.S. claims. The background of the Treaty of Washington and the en suing
arbitration are described in Bingham, The Alabama Claims Arbitration, 54 Int’1 & Comp
L.Q. 1 (2005) and F. Hackett, Reminiscences of the Geneva Tribunal of Arbitration
(1911).]

submissions from the parties, the ABC Experts issued a report in July 2005 de-
oundaries for the Abyei Area. Dissatisfied with the result, the GoS refused to
1 the Report, leading to a prolonged stalemate with the SPLM/A, which threatened
roader peace process envisaged by the CPA.

stalemate between the GoS and the SPLM/A was broken in July 2008, when the
parties agreed to arbitrate their disagreements regarding the ABC Experts Report and

ndaries of the Abyei Area. The parties’ agreement is excerpted in the Documentary

lement at pp. 79-84.
e Abyei Arbitration Agreement, and the resulting Abyei Arbitration, are described in
on the website of the Permanent Court of Arbitration, under whose auspices the
on was conducted. Among these materials are the parties’ written submissions,
s of the oral proceedings and the arbitral award made by the tribunal. See
Jpca-cpa.org; www.wx4all.net/pca.]

RAINBOW WARRIOR AFFAIR
(1985)

Jnl‘y 1985, agents of the French Directorate General of External Security (“DGSE™)
nted mines on the “Rainbow Warrior,” a protest vessel belonging to Greenpeace (an
mental advocacy group), when it was moored in Auckland Harbour, New Zealand.
s vessel had been scheduled to sail to Mururoa Atoll, in French Polynesia, to protest
inst French nuclear testing; that voyage was prevented by the actions of the DGSE
which resulted in the vessel’s sinking (and the death of one Greenpeace member).
investigations by New Zealand police resulted in the arrests of two French DGSE
its (and their subsequent criminal convictions). France initially denied responsibility
i€ attack on the Rainbow Warrior and imposed economic sanctions on New Zealand in
iation for the DGSE agents’ arrest. Subsequently, however, France acknowledged
ponsibility for the sinking of the Rainbow Warrior and offered to pay reparations to both
Wew Zealand and Greenpeace.

1907 HAGUE CONVENTION FOR THE PACIFIC SETTLEMENT OF
INTERNATIONAL DISPUTES
Articles 37, 38, 40, 41

[excerpted in Documentary Supplement at p. 43]
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arising out of a legal relationship exclusively between citizens of the United St
not enforceable under the Convention in U.S, courts unless it has a reasonable relg
with a foreign state.” H.R. Rep. No. 91-1181, 91st Cong., 2d Sess. 2, reprinted in [19
U.S. Code Cong. & Ad. News 3601, 3602.

Does this language justify the result in Northstar? Cannot one appropriately eq
clude that the Northstar agreement had a reasonable relationship to England, by,
lecting an English arbitral seat? Particularly where the (foreign) arbitral sﬁf-'
selected because of its expertise, experience and (less clearly) neutrality? |
Application of New York Convention to transactions between U.S. nationals involy
property or performance abroad. U.S. nationals frequently enter into agreements
one another with respect to property located, or performance occurring, outside
United States. Section 202 seeks to make it clear that these agreements are sub
the Convention, even though they involve only U.S. nationals. See Fuller
Compagnie des Bauxites de Guinea, 421 F.Supp. 938 (W.D. Pa. 1976). What exa
required to satisfy §202’s requirement for property or performance located abro
Application of New York Convention to transactions between U.S. nationals havi
“reasonable relationship " 1o a foreign state. Even if a transaction does not iny
property or performance abroad, §202 also applies the Convention to agreements
between U.S. nationals having a “reasonable relationship” to a foreign state. Wha
would satisfy §202’s “reasonable relationship™ requirement? As a matter of statutg
interpretation, doesn’t a “reasonable relationship™ necessarily involve things o
than property or performance abroad (which are separately mentioned in §202)? Note
that London was selected in Northstar for historical and legal reasons relating to
salvage industry. Why wasn’t this sufficient to satisfy the reasonable relationship re.
quirement? 3

Section 202’s “reasonable relationship™ standard was based on §1-105 o
Uniform Commercial Code, dealing with choice-of-law clauses. See infr
1090. As discussed elsewhere, §1-105 generally permits parties
select a neutral foreign law that has no connection to the place wi
transaction was negotiated or will be performed; a “reasonabl fionship” can
found in cases where the parties agree to the application of . predictable for=
eign legal system. See infra pp. 990-91. Why shouldn’t §2 interpreted as per-
mitting selection of a neutral arbitral seat (especially where the seat has particul:
expertise or historical experience)? Should this be permitted even where a transaction
only involves local nationals and is purely domestic in scope?
Application of §202 outside consumer/employee context. Suppose two sophisti
U.S. companies, from different parts of the United States, agree to arbitrate in Mon-
treal, Canada (or London). What U.S. public policy would forbid this? Suppose that
the arbitration agreement in Northstar had been carefully negotiated, with the advice
of counsel. Isn’t the real concern in Northstar that of a one-sided adhesion contract
with unsophisticated consumers? If so, are there not mechanisms under the Conven-
tion for dealing with this concern? Note Article II's provision that Contracting States
are not obligated to enforce agreements that are “null and void”; wouldn't that provi-
sion include defenses based on unconscionability? See infra pp. 393-412. Note the
provisions in Articles II(1) and V(2)(a) regarding disputes that are nonarbitrable. See
infra pp. 475-510.

)
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* arbitration agreements, under both international conventions and national arbitration leg-

jislation. The decision excerpted below examines the role of reciprocity in both contexts.

. dictional Requirements for International Arbitration Agreements 169

<eauences of concluding that §202 does not apply to arbitration agreement. As-
a g gs the Northstar court held, that an arbitration agreerfaent between two U:S.
. ﬁ;als is not subject to the Convention (and that the domestic FAA -:‘ic}es not require
e cement). Then what? Is the entire arbitration agreement void? What does
sar hold? Is the offending term, selecting a foreign arb;Fra] seat, to be severed,
g an arbitration agreement without a selection of an arbitral seat? Could a U.S.
then select, or could the arbitral tribunal select, a U.S. arbitral seat? See also
afra pp. 658-69. ' _ _

cope of 1907 Hague Convention. Consider what category of disputes is enccmpass'ed
the arbitration provisions of the 1907 Hague Convention. Note that the Convention
: directed towards “disputes between states.” Is there any reason that the same pro-
ons could not apply to disputes between a siate and a non-state actor? Consider
Article 38 of the Convention, excerpted at p. 43 of the Documentary Supplement.

LOT

B Bﬁes it limit the types of inter-state disputes that are subject to the Convention? Does
g "ciI suggesl

some disputes are better suited for arbitration than others? What dis-

* putes? eant by a dispute of a “legal matter™? ‘
= -)?-}wpg ID Convention. Consider the disputes that may be submitted to ICSID
> ' surisdiciion under Article 25 of the Convention, excerpted at pp. 18-19 of the Docu-

Supplement. Note that the disputes must involve a Contracting State am.i the

+tional of another Contracting State. Why is that? What wc_:uld be wrong with a

' -nch investor proceeding against France in an ICSID arbitration?

'y Reciprocity Requirements Under International Conventions and National
* Arbitration Legislation

* The concept of reciprocity plays a significant role in many priva_te international law
v&,ﬂe};ts For example, the availability of international judicial assistance and the en-

forceability of foreign judicial judgments often depend on principles of reciprocity. *’
iprocity can also be relevant to the enforceability of international arbitral awards and

As discussed below, Article 1(3) of the New York Convention provides Contracting

States with the possibility of making a “reciprocity reservatin!z“; additicna]l;f, Artic!t_- XIV
of the Convention also contains a general reciprocity provision (although its meaning 1s
-;!i;sp'uted).3“ In contrast, most contemporary national arbitration statutes do not contain

express reciprocity requirements. Moreover, national courts have g;nera[ly not cm]sider‘e&
whether such requirements should or may be implied. The materials excerpted and dis-
cussed below examine the role of reciprocity as applied to arbitration agreements under the
New York and Inter-American Conventions and leading arbitration statutes, including the

UNCITRAL Model Law.

37. See G. Born & P. Rutledge, International Civil Litigation in United States Courts 1094 et seq. (5thed.

2011).
18, See G. Born, International Commercial Arbitration 34344 (2d ed. 2014).

M
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the object of the Act would be defeated if proceedings remain pending in court evey,
commencing of the arbitration. It is precisely for this reason that I am inclined to th
that at the pre-reference stage contemplated by §45, the court is required to take
prima facie view for making the reference, leaving the parties to a full trial either b
arbitral tribunal or before the court at the post-award stage. ...

[A]s [ have pointed out, adopting a final and determinative approach under §45 may
only prolong proceedings at the initial stage but also correspondingly increases ¢
uncertainty for all the parties concerned. Finally, having regard to the structure of
consequences arising from particular interpretations, judgments in other jurisdicti
well as the opinion of leamed authors on the subject, I am of the view that, the
approach to be adopted under §45 at the pre-reference stage, is one of a prima facie fingy
by the trial court as to the validity or otherwise of the arbitration agreement.... 4

or the more deferential standard applied to arbitrators” decisions on the merits™)
he objecting party submitted the issue to the arbitrators for de-cisioq. '
question—the standard of review applied to an arbitrator’s decision about arbi-
__is a narrow ene. To understand just how narrow, consider three types of disa-
present in this case. First, the Kaplans and First Options disagree about whether
ans are personally liable for MKI’s debt to First Options. That disagreement u?akes
» merits of the dispute. Second, they disagree about whether they agreed to al_-bm-aie
:ts. That disagreement is about the arbitrability of the dispute. Third, they disagree
who should have the primary power to decide the second matter: Does that power
ily to the arbitrators (because the court reviews their arbitrability decision
etially) or to the court (because the court makes up its mind about arbitrability in-
ntly)? We consider here only this third question. : L
ough the question is a narrow one, it has a certain practical importance. That is
a party who has not agreed to arbitrate will normally have a right to a court’s de-
about the merits of its dispute (say, as here, its obligation under a contract). But,
the pa had agreed to arbitrate, he or she, in effect, has relinquished muc_h.uf that
'spra a!ue. The party still can ask a court to review the arbitrator s decision, but
++ willset that decision aside only in very unusual circumstances. See, e.g., 9 U.S.C.
av! ‘pmcured by corruption, fraud, or undue means; arbitrator ex‘ceeded his pow-
wilko v. Swan, 346 U.S. 427, 436-437 (1953) (parties bound by arbitrator’s decision
 n “manifest disregard” of the law), overruled on other grounds, Rodriguez de Quijas v.
n/Am. Express, Inc., 490 U.S. 477 (1989). Hence, who—court or arbitrator—has
ary authority to decide whether a party has agreed to arbitrate can make a critical
ce to a party resisting arbitration.
believe the answer to the “who” question (i.e., the standard-of-review question) is
i:s:imple. Just as the arbitrability of the merits of a dispute depends upon whether the
ties agreed to arbitrate that dispute, see, e.g., Mitsubishi Motors Corp. v. Soler Chrys-

BUCKEYE CHECK CASHING, INC. v. CARDEGNA
546 U.S. 440 (2006)

[excerpted above at pp. 201-05]

FIRST OPTIONS OF CHICAGO, INC. v. KAPLAN
514 U.S. 938 (1995)

JUSTICE BREYER. In this case we consider a question about how courts should review ce
tain matters under the [FAA, including] how a district court should review an arbitrat
decision that the parties agreed to arbitrate a dispute....

The case concerns several related disputes between, on one side, First Options of (3
cago, Inc., ..., on the other side, three parties: Manuel Kaplan; his wife Carol Kapla;
his wholly owned investment company, MK Investments, Inc. (MKI), whose_tyad

count First Options cleared. The disputes center around a “workout™ agreement, émbo Jer-Plymouth, Inc., 473 U.S. 614, 626 (1985), so the question “who has the primary power
in four separate documents, which governs the “working out™ of debts to Options decide arbitrability” turns upon what the parties agreed about that matter. Did the parties
MKI and the Kaplans incurred.... In 1989, after entering into the a t, MKI e to submit the arbitrability question itself to arbitration? If so, then the court’s stand-

additional $1.5 million. First Options then took control of, and i ted, certain
assets; demanded immediate payment of the entire MKI debt; an ted that the Kap
personally pay any deficiency. When its demands went unsatisfied, First Options so
arbitration....

MEKI, having signed the only workout document (out of four) that contained an arbi
tion clause, accepted arbitration. The Kaplans, however, who had not personally sig
that document, denied that their disagreement with First Options was arbitrable and
written objections to that effect with the arbitration panel. The arbitrators decided that tt
had the power to rule on the merits of the parties’ dispute, and did so in favor of First Of
tions. The Kaplans then asked the Federal District Court to vacate the arbitration awar
and First Options requested its confirmation. The court confirmed the award.... [O]n &
peal the Court of Appeals for the Third Circuit agreed with the Kaplans that their disp
was not arbitrable; and it reversed the District Court’s confirmation of the award agair
them. The Court of Appeals said that courts “should independently decide whether an é
bitration panel has jurisdiction over the merits of any particular dispute.” 19 F.3d at 150
(emphasis added). First Options asked us to decide whether this is so (i.e., whether co
in “reviewing the arbitrators’ decision on arbitrability,” should “apply a de novo standard of

in reviewing the arbitrator’s decision about thar matter should not differ from the
ndard courts apply when they review any other matter that parties have agreed to arbi-
AT&T Technologies, Inc. v. Communications Workers, 475 U.S. 643, 649 (1986)
‘ ies may agree to arbitrate arbitrability); Steelworkers v. Warrior & Gulf Nav. Co., 363
1U:S. 574, 583, n.7 (1960) (same). That is to say, the court should give considerable leeway
¢ arbitrator, setting aside his or her decision only in certain narrow circumstances. See,
9 U.S.C. §10. If, on the other hand, the parties did nor agree to submit the arbitrability
estion itself to arbitration, then the court should decide that question just as it would
e any other question that the parties did not submit to arbitration, namely inde-
ently. These two answers flow inexorably from the fact that arbitration is simply a
er of contract between the parties; it is a way to resolve those disputes—but only those
sputes—that the parties have agreed to submit to arbitration.

We agree with First Options, therefore, that a court must defer to an arbitrator's arbi-
 trability decision when the parties submitted that matter to arbitration. Nevertheless, that
eonclusion does not help First Options win this case. That is because a fair and complete
answer to the standard-of-review question requires a word about how a court should decide
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tract; whereas the arbitration clause becomes mere waste paper if it is held that th
were contracting on the basis of the application of the law of Scotland, whj
once refuse to acknowledge the full efficacy of a clause so framed. It is more e
hold that the parties contracted with the common intention of giving entire eff;
clause, rather than of mutilating or destroying one of the most important provi

¥ one does contend is that under the terms of the Convention the arbil_:raﬁon
] : is unenforceable. Rhone’s argument proceeds from a son;tewhat ambiguous
Article 11(3) of the Convention [which the court quoted in full.] .. Rhone
that when the arbitration clause refers to a place of arb:tr'fmon, here Naples, lta‘ly,
that place is determinative. It then relies on the affidavit of an expert un.ltahan
-states that in Italy an arbitration clause calling for an even‘uumt_oer of arbﬂ;‘alo?s
JUDGMENT OF 20 DECEMBER 1993, MUNICIPALITE DE KHOMS + .4 void, even if, as in this case there is a provision for their designation of a tie
MERGEB v. SOCIETE DALICO :
1994 Rev. arb. 116 (French Cour de cassation)

[excerpted above at pp. 182-83]

mbieuity i icle 11(3) of the Convention with respect to governing law contrasts
;g{lf:tzl'e];i? with (elifnrcement of awards. Arti-::ltl: V(l}(a]_permils refusal of
2 and enforcement of an award if the “agreement 1s not valid under the law to
he parties have subjected it or, failing any indication tl:l_ereun, under the law of t]%e
hefc the award was made.” ... Thus Article V unamhlguousi;f refers the forum in
& cement of an award is sought to the law chosen by the parties, or the law of the

LEDEE v. CERAMICHE RAGNO
684 F.2d 184 (1st Cir. 1982)

[excerpted above at pp. 181-82]

fendants suggest different conclusions that should be drawn from the
een Article II and Article V. Rhone suggests that the choice of law rule of
! d be read into Article II. The defendants urge that in the absence of a spe-
erzrence Article 11 should be read so as to permit The forum, whe-n as:ked to refer a
= to arbitration, to apply its own law respecting validity {?f the arbitration clause....
o of the limited secondary literature sheds so cI_ear a light as to suggest a certain
However, we conclude that the meaning of Article [1(3) which is mcs‘t c::‘msmten':ti
the overall purposes of the Convention is that an agreement to arbitrate is “null an
oniy (1) when it is subject to an internationally recognized defen-se such as dure;s,
. fraud, or waiver, see Ledee v. Ceramiche Ragno; . T.A.D. Associates, Ir{c._ v. Podar
636 F.2d 75 (4th Cir. 1981), or (2) when it contravenes fundamental policies of the
1 state. The “null and void™ language must be read narrowly, for the signatory nations
jointly declared a general policy of ||=.=11ﬁ:)r-::ueabi‘lip‘r of agreements to arbitrate.. "f
'-g;u'.rltur)r nations have effectively declared a joint pphcy that presumes the enforce-
of agreements to arbitrate. Neither the parochl.al interests of the forum state, uo;
f states having more significant relationships with _the_dlspute, should be permitte
ede that presumption. The policy of the Convention is best served by an appm:ach
1 leads to upholding agreements to arbitrate. The rule of one state as to the r.equlred
of arbitrators does not implicate the fundamental concerns of either the interna-
stem or fo and hence the agreement is not void. _ !
e urges t]'larl‘ﬁs rule may result in a Neapolitan arbitration award which, because
» and in case the Arbitrat f Italy’s odd number of arbitrators rule, the Italian courts would not enforce. The de-

RHONE MEDITERRANEE COMPAGNIA FRANCESE DI ASSI
E RIASSICURAZONI v. ACHILLE LAURO

712 F.2d 50 (3d Cir. 1983)

GiBBONS, Circuit Judge. Rhone Mediterranee Compagnia Francese di Assicurazionj
Riassicurazioni (“Rhone™), a casualty insurer, appeals from an order of the District
of the Virgin Islands staying Rhone’s action pending arbitration. The action results
fire loss which occurred when the vessel Angelina Lauro burned at the dock of
Indian Co. Ltd in Charlotte Amalie, St. Thomas. At the time of the fire the vesse Wi
time charter to Costa Armatori SpA (“Costa”), an Italian Corporation. Rltetie i
Costa, and reimbursed it for property and fuel losses totalling over one il 10n d
Rhone, as subrogee of Costa, sued the owner of the vessel, Achille La “Lauro
its master, Antonio Scotto di Carlo, alleging breach of the Lauro-Cos
scaworthiness, and negligence of the crew. The district court
for a stay of the action pending arbitration, and Rhone appeals.

As subrogee, Rhone stands in place of its insured, the time charterer Costa. In the .-
charter contract there is a clause:

CURAZION

“23. Arbitration. Any dispute arising under the Charter to be referred to arbitration in

ants insist that even in Italy this procedural rule on arbitration is waivable and a re-
e Arbitrators or the Umpire to be final and binding upon both parties. ; ting award will be enforced. Even if that is not the law of I!aly, however, Rhone’s
s e Gty R TRl place other than London agreed (e§ bjection does not compel the conclusion that we should read Article II(3) as it suggests.
23) NAPOLL”

parties did agree to a non-judicial dispute resolution mec!}anism, _zmd the basic purpose
the Convention is to discourage signatory states from dlsreg_ardl_ng such agreements.
one is not faced with an Italian public policy disfavoring arbitration, but only with an
an procedural rule of arbitration which may have been overlooked by th dr_aﬂers of the
ime charter agreement. Certainly the parties are free to structure thf_: arbitration so as to
comply with the Italian procedural rule by having the designated arbitrators select a third

All the parties to the time charter agreement and the lawsuit are Ttalian. Ttaly and the
United States are parties to the [New York] Convention. The [FAA] implements the
States’ accession ... to the Convention by providing that it “shall be enforced in

States courts in accordance with this chapter.” 9 U.S.C. §201. [Rhone does not dispute tha
the Convention is applicable.]
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mentioned above ..., it is this law that must guide the decision of the tribunal.
doubt that the international community has developed a law in relation to this g
many international disputes, arbitral tribunals, while applying international prip
have lifted the corporate veil. It is important to remember the remarkable precedent g
emphasize the authority of the decision taken by a group of distinguished arbitrators |
fessors Sanders, Goldman and Vasseur) in the case of Dow Chemical v. Isover Samr
bain, ICC Case No. 4131 (1982). In this case, the tribunal, in lifting the corporate
according to international principles, stated that:

“The decisions of these tribunals ... have progressively formed an established jurisprudence
which should be taken into account since the jurisprudence has taken to heart the conse.
quences of the economic reality and is in conformity with the needs of international com.
merce, which must respond to specific rules, themselves progressively elaborated, by
international arbitration.”

Significantly, in the case determined by that tribunal, the principal circumstances
which the tribunal was founded were that the subsidiary of which the corporate veil Were to
be lifted was part of a company group that constituted “one and the same economic rea
and that the parent company exercised such total control over the subsidiary that it
cuted and terminated contracts of its subsidiary. By way of comparison, in the present
as we see above ..., there are numerous significant circumstances which provide e
more reasons to lift the corporate veil. For other international precedents of application of
international principles to this question. See also Westland Helicopters Limited vs. Ad‘}f
ete., ICC Case No. 3879/48, in which the tribunal, confronted with an international en r
deprived of financial resources, declared liable the states which created that entity and.
considered that: “Equity, in common with the principles of international law, allows the
corporate veil to be lifted, in order to protect third parties against an abuse which would b

to their detriment.” ... §
JUDGMENT OF 30 MAY 1994 \\

XX Y.B. Comm. Arb. 745 (1995) (Tokyo High Ct.) Q o
[excerpted above at pp. 288-90] N

PETERSON FARMS INC. v. C&M FARMING LTD
[2004] 1 Lloyd’s Rep. 603 (Comm) (English High Ct.)

MR. JUsTICE LANGLEY. The claimant (“Peterson’) seeks a declaration that certain findings
in an ICC Arbitration Award were made without jurisdiction. The application is made un-
der §67 of the Arbitration Act 1996 [excerpted in Documentary Supplement at p. 131].

The arbitration involved a claim for damages by the respondent (“C&M”) as claimant
against Peterson as respondent arising out of the sale by Peterson of live poultry. C&M is I
an Indian company. It changed its name from “Nasik™ in the course of the material events.
Peterson is a company organized under the laws of the State of Arkansas, U.S.A. The sales
of poultry were made under a written contract entitled “Sales Right Agreement” made on
Sf:ptember 7, 1996 (“the Agreement”). Clause 17 of the Agreement provided that: “All
dlisputes_. ... which may arise between the parties out of or in relation to or in connection
with this agreement or for the breach thereof, shall be finally settled by International [

award (“the
the award. ii

Q ]
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hamber of Commerce, U.K.” Clause 19 of the Agreement provided: “This agreement

11l be interpreted and construed in accordance with the laws of Arkansas, U.S.A.”

The poultry was infected with an avian virus. C&M claimed some U.S. $16 million in
es. C&M initiated the arbitration by a Request dated April 27, 2000. The appointed
1al was Joel Hirschhorn, Judge Abraham Gafni and Julian D.M. Lew as Chairman....
= Final Award ... was dated March 10, 2003. The tribunal awarded C&M damages in the
11 DfUS $'6,?4T,2].7

" Under the Agreement Peterson sold to C&M male “grandparent” birds. C&M mated the

pirds to produce “parent” males which it would sell on as hatching eggs or day-old chicks.

Those sales were made both to other “C&M group entities” (60 per cent) and (40 per cent)
1o other purchasers. The other C&M group entities used the parent males to breed with
parent females to produce broiler chicks which they would sell on as chicks or hatching
eggs. The award of damages was made up of two parts: i. Losses suffered by C&M itself,
consisting of lost sales because of the reduced numbers of parent male chicks and hatching
- gggs it was able to Emduce and lost market share and loss of future profits. The total of this

ent loss™) was U.S. $1,222,448. There is no challenge to this part of

es suffered by the other C&M group entities consisting also of lost sales,

e and loss of future profits (“the parent losses”) in the total sum of U.S.

Tt is this part of the award which is the subject of Peterson’s challenge. Es-

it'is Peterson’s submission that the tribunal had no jurisdiction to entertain claims
ities which were not named as parties to the Agreement.

e jurisdiction issue was before the tribunal itself. Entirely sensibly, it was agreed that

4 "‘ issue should be dealt with in the course of the hearing and in the award ... The tribunal

had jurisdiction to rule on its own substantial jurisdiction as there was no contrary agree-
ment: §30. It ... dealt with jurisdiction in its award on the merits: pars. 78 to 102 and Sec-
tion Fa of the Final Award. It ruled that it did have jurisdiction to consider and determine
the damages claims of the other entities not named as parties to the Agreement....

The tribunal decided that it had jurisdiction on two bases: i. First, and primarily, by
application of what has come to be known as “the group of companies doctrine.” The
“doctrine” finds its origin in the [Interim ICC Award in Case No. 4131] in which the
claimants were a number of companies in the Dow Chemical “group;” and ii. Second, on
the basis that C&M entered into the Agreement as agent for the other entities in the group
who were thus parties to the Agreement and the arbitration clause contained in it....

The tribunal recorded Peterson’s submissions that C&M had not mentioned a principal
and agent relationship and that reliance on the group of companies doctrine was misplaced
because identification of the parties to the Agreement was a matter of substantive law
governed by Arkansas law. The Award continues:

“86. The tribunal does not accept Peterson’s arguments. Under the doctrine of separability,
an arbitration agreement is separable and autonomous from the underlying contract in which
it appears. The autonomy of arbitration agreements has become a universal principle in the
realm of international commercial arbitration. A corollary to the separability doctrine is that
the law applicable to the arbitration agreement may differ from the law applicable both to the
substance of the contract underlying the dispute and to the arbitral proceedings themselves.
The right of C&M to make claims for the C&M Group is a question of interpretation of the
arbitration agreement contained in the Agreement, including the intention of the parties. In
the absence of any choice of law made by the parties with regard to the arbitration agreement
itself, this tribunal will determine this question in accordance with the common intent of the
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competent to appoint or remove arbitrators and that, instead, the courts of Sty
would exercise such authority. If State A’s arbitration legislation denied effect tog
an agreement—as with §4(1) of the English Arbitration Act—would that be consjgts
with Articles I1(1) and V(1)(d) of the Convention? 3
Selection of foreign procedural law. The decisions in Garuda and Karaha Bodas y
to the possibility of the parties choosing a foreign procedural law to govern i
bitration. That is, although the arbitral seat is in State A, the parties agree ]
procedural law of the arbitration (variously also called the curial law or the Jex arf
shall be that of State B. As the Karaha Bodas decision makes clear, it is unus
parties to agree to arbitrate in one place, subject to the procedural law of anoth
The choice of a foreign procedural law is discussed below, see infra pp. 625-40.
Ascertaining location of arbitral seat—place the parties have agreed. Where
arbitral seat located? This is often a straight-forward question: the arbitral seat i
place that the parties have agreed upon as the arbitral seat or place of arbitrg
Consider Article 20(1) of the Model Law, which provides that the “place of
tion” is located where the parties have agreed. Compare Article 176(1) of the 8
excerpted at p. 157 of the Documentary Supplement. Consider how the Garuda
analyzes the question where the arbitral seat is located. The selection of the

seat by the parties is discussed in greater detail below, see infra pp 640-58. Where
the arbitral seat in Garuda? In Karaha Bodas? How difficult is this question in eag
case?

Ascertaining location of arbitral seat—the place chosen pursuant to procedures th

parties have agreed. Arbitration agreements sometimes do not specify the seat |
place) of the arbitration, and instead incorporate institutional rules which pro
mechanism for selecting the arbitral seat—usually that the arbitral institution’
arbitral tribunal shall select the seat. This mode of selecting the seat is discuss
greater detail below, see infra pp. 653-55.

Ascertaining location of arbitral seat—absent agreement, place
chosen. Arbitration agreements sometimes do not specify either,
the arbitration or any means for selecting the seat (for exaxg&fb
visions of institutional rules). In these circumstances, how

Consider Article 20(1) of the UNCITRAL Model Law Article 176(3) of SLP!

providing that the arbitral tribunal shall, in the absence of agreement by the parties
select the arbitral seat. Is there any other means for selecting the arbitral seat in thes

circumstances?

. Issues affected by choice of arbitral seat and procedural law of arbitration. Wha

issues are affected by designation of the arbitral seat? Consider the following:

(a) Where award is “made” under New York Convention. The arbitral seat is usuall

itrators hay

(but not always) the place where the arbitral award will be “made” for purposes o
the New York Convention. See infra pp. 1086-87. This has significant legal con
sequences for the enforceability of arbitral awards outside the country where e}
are rendered. If a state is party to the Convention, awards made within its territor§
will generally be subject to the Convention’s pro-enforcement rules in other Com
tracting States; conversely, if a state is nof party to the Convention, its awards oftef
will not enjoy the benefits of the Convention, and may instead be subject to pard

,,‘_ » W *’-""'#’F— n
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. chial or archaic domestic legislation when sought to be enforced abroad. See infra
PP 1093-99.

(b) Supervisory jurisdiction. As Karaha Bodas illustrates, the courts of the arbitral
~ seat will almost always possess supervisory (or primary) jurisdiction over the ar-
_ bitral process. This includes the “external” issues detailed above, supra pp.
_ 620-21, such as selection and removal of arbitrators, assistance in evidence-taking,
~ and annulment of arbitral awards.

() Forum and standards for annulment of awards. The national courts in the arbitral
~ seat are usually competent (and exclusively competent) to entertain actions to
~ annul or set aside the arbitral award. Note the analysis to this effect in Garuda and
" Karaha Bodas, and infra pp. 1099-12. The scope and extent of judicial review of
an award is primarily a matter of national law that varies from country to country.
'Under many national arbitration regimes, an arbitral award is subject to little or no
review of the merits of the tribunal’s decision and little review of the arbitral pro-
_ cedures. See infra pp. 1156-63. In contrast, other states permit relatively extensive
revie the merits of arbitral awards and of the procedures used in the arbitra-
tior &ther explicitly or in the form of extensive public policy inquiries. See infra
L 63'68-

F

- i\ Effects on selection of arbitrators. The selection of an arbitral seat will often have
4 material influence on the selection of the arbitrators. Some states impose idio-

~ syncratic nationality or religion requirements on the identities of arbitrators, infra
pp- 696, 712-14, 732-40, the number of arbitrators, infra pp. 687-88, or procedures
for selecting and removing arbitrators, infi-a pp. 715-16, 758-76. Even absent such
laws, choosing the arbitral seat often has an important indirect effect on the iden-
tity, nationality and legal training of the arbitrators, who are more likely to be
drawn from the arbitral seat than otherwise. See infra pp. 698-99. In turn, this will

. often influence the parties’ selections of co-arbitrators or their agreement on a sole

. or presiding arbitrator. Consider why this might occur.
~(e) Effects on choice of procedural and substantive laws. The local law of the arbitral

_’.. seat may have a material influence on the substantive or procedural issues that

arise in the arbitration. For example, local law may purport to mandatorily impose
particular choice-of-law, infi-a pp. 969-73, or particular rules regarding the arbitral
procedures, infra pp. 793-95. Further, although local procedural rules (applicable
in national court litigation) should not be understood to apply to international ar-
bitral proceedings with a local seat, infra pp. 634, 639, local law can nonetheless
have an important indirect impact on the arbitral procedures. As a practical matter,
it is sometimes the case that local procedural rules and practices will influence the
arbitrators’ procedural decisions (e.g., an international arbitration seated in Eng-
land, with English substantive law applying, will more likely entail common law
document disclosure and cross-examination than an arbitration seated in Switzer-
land with Swiss substantive law applying), infra pp. 818-19.

(f) Convenience and cost. The selection of the arbitral seat is also relevant to issues of
logistics, cost and convenience. If the hearings are conducted in an expensive
place (e.g., where hotels, meetings rooms, or support services are costly), this
might preclude some individuals or other parties from pursuing their claims or
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o do in reliance on the nature of the provision as surplusage or because they

accept a Tribunal appointed in accordance with the relevant statute to whi ' - .
ep ppo ch the de facto principle applies in arbitration so as to cloak the tribunal that sat with

fers.

As we will see there may be room for argument as to which that statute was, 2
requires. I will come to that. But what seems to me to flow from that first p
portant. If ... Sumukan would seek to attack the award on the basis that a p
accordance with the statute could not produce an impartial tribunal, and that op th
there was a serious irregularity (relying on §68(2)(a) taken together with §33 o
that attack is doomed to failure. Having agreed to it, they must be taken to have wajya
objection.... ¥

The most difficult part of the case arises out of the fact that it is accepted that thera
a degree of non-compliance with the relevant statute in the appointment both as a
and then as President of the CMS arbitral panel, Professor Chappel. It was he that
over the Tribunal of three which sat and made the award. The key issues on the appe; n ; 5
(1) whether any non-compliance with the relevant statute was such as to affect states to see that the balance of representation on the Panel bgtwccn different parts
stantive jurisdiction of the panel that sat and made its award; and (2) if so, whether 2 1d was maintained. However CMS have difficulty in arguing that the provision
can succeed in their arguments that any failures to comply with the statute was cup I g with promoting the independence of the arbitrators or thefres:dcné-
some way, or that the failures could with reasonable diligence have been disco E @ ton argument paragraph 63 says that one aim was to promote “independ-
Sumukan, so as preclude reliance on them by virtue of §73.... i ;

[The court provided a chronology of Professor Chappell’s appointment both
member of the Panel and as President thereof. In sum, Professor Chappell was i
ently appointed to these positions without consultations among the members of |
Commonwealth governments as required by Article 4(5) of the 1999 statute. Sum : ¢ hi
commenced its arbitration against CMS in 2003. In July 2004, Professor Chappell det  President. I should add, although the statute contemplated appointees of very %‘
mined that the constitution of the tribunal to hear Sumukan’s claim should be himsel* | e that fact does not preclude Sumukan being entlt_led to so insist. ['would thus ho
Weekes, and Dame Joan Sawyer, and Sumukan was notified accordingly. A heariti= w the lack of consultation was cured or was something which Sumukan are precluded
held in February 2003, following which the tribunal made an award in favor of 3 from relying on, Sumukan should succeed in their appeal. g

jecting Sumukan’s claims.) ' any lack of consultation cured? - In truth ... curing the lack of consultation is not

Any arbitration tribunal was to be presided over by the President anel, ar with any vigour [by CMS] and rightly. Informing the member states of a fait ;C—
deed the persons to sit on the Tribunal were selected by that Presid D{\ therefo cannot equate with consultanun_mtended to take place before an appointment has
was a defect in the appointment of the President so as to make his agpoihtment to the ade. [ would not hold that any failure to consult had been cured.. T
invalid, that would as it seems to me have an effect on the subsfaniive jurisdiction of oes the de facto concept apply? I do not think it does in the arbitration context. The
arbitrators. Furthermore if the arbitrators were to be selected a Panel, and if there w n is whether the agreement under whl_ch the aﬂ?rtramrs have been appcm_tecl has
a procedure for the appointment of the Panel aimed at guarding against any apparent lag complied with. thre one party has failed to abide by the procedure required fb;
of independence, it seems to me right that a substantial failure to comply with that procg ting the President it lies ill in his mouth to seck to rely on any de facto argum?;tsﬁ]
dure should have an effect on the jurisdiction of the tribunal itself. and an argument that it is unsatisfactory to allow an arbitration to go ahead with the

It is accepted by CMS that prior to Professor Chappell being appointed as a member urred, and indeed the more unsatisfactory for the person who loses only to take a
the Panel there was no consultation with member states under Article IV(4) of the nt on jurisdiction once they have lost, but it is §73 which will assist in that regard if it
statute; it is accepted that prior to his appointment as President in 2001 there was no 0
sultation with member states under Article TV(4).... It follows there has been nom

es and not an appeal to a de facto principle. ' _
turn therefore to §73 [dealing with waiver of objections]. [Is it possible] to find that
compliance with the appointment procedure. [The CMS statutes] were incorporated inf '
the contract between Sumukan and the CMS, and Sumukan are prima facie entitled to

kan could not with reasonable diligence have discovered the lack of validity? This
the agreed procedure for appointment of any arbitrator complied with. Thus once nom

is not straightforward. As one sees from the language of the 1996 Act, e.g. §31, the
‘Act is concerned that substantive jurisdiction points should be taken before expense and

compliance is established it is for CMS to show that a failure to comply with the rel

statute was either inconsequential in some way or cured by the fact that the States cl carly

“time is incurred. It could be said to be an obvious point to check whether the appointment
knew he was acting as a member and as a President and made no protest; or to show that the

_procedures have been complied with. ...
procedural failure was of a kind which did not lead to an invalid appointment. This lateESF

r;ferrcd to a number of cases [which] demonstrat[e] that the court will wrestle
ing aside an otherwise perfectly good decision by viane of non-compliance
<ion which really does not matter. In the instant case it seems to me 1h_at the
-stion is whether, as a matter of contract, compliance with the obligation to
nember states was a provision simply for the benefit of the Commonwealth Gov-
so that they could check whether a fair balance between different parts c}f-the
being kept, or whether the provision was also for the benefit of those who ml_ght
- volved in arbitration with CMS in the sense that the requirement to consult might
promoting the independence of panelists from whom arbitrators were to be drawn.
that the main point of the requirement to consult was probably to enable

view, Sumukan are entitled to say that even if they must be takm_] to have agreed
ibunal appointed without any input from them, and with a major influence qf the
v with whom they were contracting, they were at least entitled to rely on compliance
any measure that might protect even to a small degree the independence of the panel

~ However the [lower court] found that it would be wrong to construe §73 so as to hold
%Mukan could with reasonable diligence have discovered facts which it neither knew
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(S.D.N.Y. 1997) (“less stringent standards for disqualification of arbitratn
for federal judges™).
Recall that, unlike judges, arbitrators are not subject to appellate rey
governmental disclosure obligations, to democratic appointment or conf
or other related requirements. Recall also that arbitrators can (and do) ;
portant public law claims and that they often need not render reasoned.
Does this suggest that arbitrators ought to be held to higher—or at leagt
lent—ethical standards than judges? r
What are the disadvantages of imposing rigorous ethical standards ,,-'-
tors? Con_sider the following: “The unique role of arbitrators, whose :
per.tise arises from wide experience in their fields, sometimes leads to a
their professional knowledge and skill at the cost of the appearance of
complete impartiality.” Pitta v. Hotel Ass 'n of N.Y. City, Inc., 806 F.2d 419
Cir. 1986). See also Morelite Constr: Corp., 748 F.2d at 83 (“Famjliarig;r
discipline often comes at the expense of complete impartiality. Some cop
ﬁ_elcis are quite narrow, and a given expert may be expected to have formed
views on certain topics, published articles in the field and so forth. M
specific areas tend to breed tightly knit professional communities. Key r
are i_mnwn to one another, and in fact may work with, or for, one another, fron
to time.”). Compare the similar observations in Commonwealth Coating
Judgment of 9 February 1998. See also AT&T Corp. v: Saudi Cable Co. [200¢
Lloyd’s Rep. 127, 135 (English Ct. App.) (“The courts are responsible
provision of public justice. If there are two standards I would expect a-
threshold [for bias or lack of independence] to apply to courts of law than
to a private tribunal whose ‘judges’ are selected by the parties. After all, s

)

overriding public interest in the integrity of the administration of j !
courts”).

J‘ﬂu-e there really so few lawyers, academics, and judges that o
arbitrators requires lowering ethical standards? Why is the
tition for appointments among would-be arbitrators if therearg insufficie
tial arbitrators?

(c) Authorities requiring higher standards of impartiali arbitrators than ji
Some authorities have concluded that arbitrators should be subject to h
stapdards of independence and impartiality than judges. Note that Justice Bl
opinion in Commonwealth Coatings required that arbitrators be “even more
pulous” than national court judges. Similarly, see Nariman, Standards of
iour of Arbitrators, 4 Arb. Int’l 311, 311-12 (1988): “standards of be
expected of arbitrators ... are no less stringent than those demanded of ju
fact, arbitrators are expected to behave a shade better since judges are ins
ally insulated by the established court-system, their judgments being also
jected to the corrective scrutiny of an appeal” Is this conclusion persuasive? i
justifies the general conclusion that “arbitrators are expected to behave”
than j{;ldges‘? Expected by whom? The parties to the arbitration agreement? Inal
cases’ i

(d) Relevance of standards of impartiality of judges to international arbitrators. I8
in fact useful to look to standards of independence and impartiality applicablé!

£

d

W

9

 Requirements for Arbitrators in International Arbitration 739

_ domestic court judges in determining standards of impartiality and independence
& international arbitrators? Note that, in international disputes, parties will al-
_ . ost always come from different legal systems, with differing standards of judicial
iindependence and impartiality; note also that parties to arbitration agreements will
ofien share common expectations regarding the independence and impartiality of
_ wheir” arbitrators (e.g., when they agree to institutional rules specifying such
_ standards). Given these characteristics of the arbitral process, how useful are do-
“mestic standards for judicial impartiality?
Consider again the analysis in Judgment of 9 February 1998. Would it be
_permissible fora national court to ignore fundamental legal (European Convention

_ on Human Rights) protections in adopting standards for international arbitrators?

_ Are those standards in fact applicable to international arbitration? If not, do they
_ nonetheless provide guidance? What about the standards of impartiality and in-
 dependence developed in inter-state arbitration; do they also provide guidance?
levance of parties’ agreement to standards of independence and impartiality of
itratos5 \Suppose that the parties expressly or impliedly agree that their arbitra-
s) Wil be bound by standards of impartiality and independence that are more (or,
einatively, that are less) rigorous than those applicable to national court judges.
wild this agreement be respected? Why or why not?
"Note the analysis in Sphere Drake. How important are the parties’ expectations
ding the arbitrators’ impartiality in Judge Easterbrook’s analysis? Consider the
owing discussion, by Judge Posner in Merit Ins. Co. v. Leatherby Ins. Co., 714 FE.2d

673, 679-81 (7th Cir. 1983):

If Leatherby had wanted its dispute with Merit resolved by an Article III judge ... it
would not have inserted an arbitration clause in the contract, or having done so move for
arbitration against Merit’s wishes. Leatherby wanted something different from judicial

~ dispute resolution. It wanted dispute resolution by experts in the insurance industry,

who were bound to have greater knowledge of the parties, based on previous profes-
sional experience, than an Article I1I judge, or a jury.... It is no surprise, therefore, that
. the standards for disqualification in the [AAA’s] Commercial Arbitration Rules and the
~ Code of Ethics for Arbitrators are not so stringent as those in the federal statutes on

judges. ... (In fact the arbitration rules and code do not contain any standards for dis-
qualification as such, though such standards are implicit in the disclosure requirements

" ofthe AAA’s Rules and the AAA-ABA Code.)

The [AAA] is in competition not only with other private arbitration services but with
the courts in providing—in the case of the private services, selling—an attractive form
of dispute settlement. It may set its standards as high or as low as it thinks its customers
‘want. The statute has a different purpose—to make arbitration effective by putting the
coercive force of the federal courts behind arbitration decrees that effect interstate
commerce or are otherwise of federal concern. ... The statute does not provide a dispute
settlement mechanism; it facilitates private dispute settlement. The standards for judi-
cial intervention are therefore narrowly drawn to assure the basic integrity of the arbi-
tration process without meddling in it. Section 10 is full of words like corruption and
misbehavior and fraud. The standards it sets are minimum ones.... The fact that the
AAA went beyond the statutory standards in drafting its own code of ethics does not
lower the threshold for judicial intervention.

Is Judge Posner’s analysis persuasive? Are there not two propositions at work in

Judge Posner’s analysis: (a) by agreeing to arbitrate, parties impliedly agree to lower
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withdraw its claims in the ICC arbitration (and finally to terminate that arbitration) opy the LCIA proceedings is consistent with the statutory scheme of the 1996 Act. In

stay the LCIA arbitration pending the outcome of the ICC arbitration....”

The letter also stated that if the Tribunal was not prepared to make [such an]
Elektrim would: *... be forced to make an application for an injunction ...
vendi and the Tribunal from proceeding with the LCIA arbitration pending the g
the ICC Arbitration.” ...

[TThe LCIA Tribunal rejected this application for a stay in a letter sent to the nay
17 January 2007. This decision was confirmed in the Tribunal’s Procedural Org
8, dated 22 January 2007.... The Tribunal noted that similar requests for a stay actual
made by Elektrim in April and May 2006, which the Tribunal had refused. [After
arbitrators refused to stay the LCIA arbitration, Elektrim sought an injunction §
English courts against the LCIA arbitration. The court’s opinion denying the
excerpted below.]

I think that it is helpful to begin by asking: what Elektrim is trying to achieve § . : ey : grant an in-
action? Although the action is for a final injunction to restrain the LCIA arbitration pej ] md_no;af}ub?uﬁsgzg e{;d:r:i E}?&ﬂ;ﬂd&ﬂiﬁ I;::lf:c;l;l.ti::}atiun 2? §e
:?{?ngugﬁamfﬁ;ﬁf;ﬁtgmg r]eiacllimar:; s gemel;t thl{e ol : i$[ils vexatious and oppressive to Elektrim. So, the first difficulty for El-

T ' i e raflon trrist top for 211 S s this? what legal or equitable right of Elektrim has been infringed by Vivendi that
simply Qc:es_nut wish to fight in these two theatres of war at once. Presumably it it to consider restraining the LCIA Arbitration from continuing? Alterna-
R i ket g e o AL w;gt basis is it vexatious or c-gppressi\re or unconscionable towards Elektrim for
greater. ... , S : : o

I do :J{J)t intend to explore generally the question of whether the court has any jurig :ﬁﬁz&;&;iﬂﬁﬁﬁm, SE% a;ctgo elllrttﬂtllzs tl:; Ezu:atzz f_::ec:ﬂn?i::lﬂ; Lcsalmani;::lzgf
tion at all ... to grant either interim or final injunctions to restrain arbitrations A e ;

: . S s ; ktrim ther of these bases exists....
subject to the 1996 Act. I must assume that there is such a jurisdiction, given the _ ﬁg;b?t Eiea le a]hzf deﬁ;ﬁﬁ;ﬂﬁ; th:;g: zrﬁt:u;:r a;:::d u;qszemnnabl}r enforce-
of the Court of A!Jpeal in the cases of Cetelem SA v. Roust Holdings Ltd [2005] 2 S 3 *' which right ii reﬂe:?ed in the duty placed on the tribunal by Article 32 of the
Rep 494; _and WE.?I.S‘.S_'ﬁSCfI v Julius [2006] 1 Lloyd’s Rep 7_16_.. 5 o\ sles. Elektrim has a right not to be oppressed or vexed by having to face the LCIA

There is no dispute, of course, that the court has jurisdiction ... to grant an injuucti O autiitrations sand: Polish p dings at once in the present circumstances.
Rt G pany fmm PR A procee_dmgs o anpther_]unsdlctmn L t I can follow the first stage, I cannot accept the second stage of that submission as a
English arbitration clause in a contract by which the parties are bound, [Seb, e.g., : !

A g i i L A SO AL el m and Vivendi agreed to the arbitration clause in the TIA. The current LCIA

Rep 87 at 96 per Millett LJ....] But in this case [Elektrim] court to - : i L
injunction] for a very different purpose. It is to grant a iinction to rest ; n was set up by agreement between ‘the pa;hetsh once dlsputesfl:had ans:_c; zzgj
prosecution of an arbitration whose seat is in England, so is géweimed by Part 1 : ming the TIA. The LCIA Arbitration has continued by the agf?:;ﬂeﬂ:({AA:bﬂ_
Act. The LCIA arbitration results from an admittedly valid arbitration clause whi : 1ssued the present pmcn_:e:dmgs. N.Blﬂlt?r the existence of the ' 11 ion no;'_
a term in a contract (the TIA) which the arbitrators have held is valid and bind tion can be characler‘lzed as being in hreact_i of any legal or eqt;lnt? I; Ef;t :]1
ektrim and Vivendi. As far as the English courts are concerned, Elektrim cannot ch im. It is, in -fact_,thf: opposite. 'I_'he resolution of dxspu‘tes concem'mgh ';m u,
either the validity of the TIA, nor the validity of the current LCIA arbitration, nor CIA Arbitration is what the parties agreed to do by their contract mit°t e - : B
thority of the arbitrators. Elektrim does not try to do any of those things in the pres ail 10 see how the fact that Vivendi has started the ICC Arbitration after the start o
proceedings. 3 ;ﬁrb_mm{m can create a new legal or ec!mtable_ng.ht_fml' Elektrim in respect of the
It seems to me that there are two initial difficulties that Elektrim has to overcome be itration that qJ:gbt allow the court to mvpke its Junsdlct_lcn under §3.'?' Sq far ]:;:dl
the court could consider granting an injunction to restrain an arbitration that is govel only two possible arguments might be ralseti. Tha:bf_i“t is that f;:g;i a:ﬂimp .
the 1996 Act. First, it must demonstrate that the prosecution of the LCIA arbitrati the LCIA Arbitration agreement that if another thm"‘m_‘m_ 15 E;rb‘tr - c t;en thl:
act which would entitle the court to invoke the jurisdiction to grant injunctions i but not relating to the ok Eﬂﬂﬂ;‘;bﬂ?zaﬂfif o e ;m“_ﬂg i tirgl_;s i
English statutory authority, being §37 of the Supreme Court Act 1981 (“SCA”). Se¢ s have a right to call a halt to the 11A ;E; uch an imp )
37(1) of the SCA provides: “(1) The High Court may by order (whether interlocutor able nor necessary to the working of the LC ]m_'annn aireeme:il o
final) grant an injunction or appoint a receiver in all cases where it appears to the cou !.wcund possible argument is Elektrim has a lega ng]tl; t:;l he ;on uct o 1e hn
be just and convenient to do so...."] Secondly, it must show that the grant of an injunct ion by the arbitrators in a manner consistent wi eir duties as set out i

ektrim faces great difficulties in respect of each of these issues.. - :
the present case involves a claim for a final injunction to restrain an arbitra-
is useful at this stage to consider, by analogy, the basis on which the court
- metion (often interim) to restrain proceedings in a foreign court. An injunction
4 on one of two bases. First, if the proceedings are an infringement of a legal
right of a party; secondly, where those proceedings are vexatious, oppressive
cionable. The first analysis is usually applied to cases where the parties have
y agreed to submit disputes to a particular court or to arbumtl{_m and one party
proceedings in breach of that agreement. The second analysis applies whc?re
such agreement but the court concludes that the ends of justice require an in-
o restrain foreign proceedings that are vexatious or oppressive. In each case the
< a discretion to grant or refuse the injunction sought, depending on the particular
case.

il
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where issues of wider interest are raised, and where there is already substapiai
coverage, some of which already being the subject of complaint by the parties, =
Whilst it is in the wider public interest to ensure that accurate information
parties’ dispute and its resolution is broadcast, this is not always easy to achj
particularly true while an arbitration is ongoing, and an arbitral record has vet to.
pleted.... Importantly, these are not concerns that are inconsistent for all time
parency—since they are limited in duration, and do not impact beyond the
proceedings themselves. Once the arbitration has finally concluded, most
would not normally continue to apply. While the proceedings remain pending,
there is an obvious tension between the interests in transparency and in procedura] in
rity....
The UROT asserts that none of the rights or interests identified by BGT are 2
subject of any existing threat, such as to warrant the imposition of provisional
this stage. It is true that the risks to the integrity of these proceedings, and the d

- ailment of a sovereign State § right (and obligation) to inform I{re pu.?.’ic about a
- public importance and comment” The Tribunal agrees with this, and con-
the direction ... above adequately caters for UROT’s concern. ]

ds[:] In light of the parties’ agreement ... that the Centre may_pnbl_lsh _awal_'cls at
and in such manner as it deems fit, there is no need for any direction in this re-

:sions. Orders and Directions of the Tribunal (other than Awards)[:] Given the
of awards, and the treatment of such materials in investment arbitration gener-
tion should be in favour of allowing the publication of the Tribunal’s
Orders and Directions. Publication of the Tribunal’s decisions also, as a general
be less likely to aggravate or exacerbate a dispute, or to exert undue pressure on
than publication of parties” pleading or release of other do_cum_entary n;atenals.
the nature and subject matter of Decisions, Orders and Directions varies enor-
d for some it may still be inappropriate to allow wider distribution. It follows
aggravation or exacerbation of this dispute, have yet to manifest themselves in tegory ought to be considered by the Tribunal on a case-by-case basis as 5‘:“:]1
terms. Neither party has demonstrated that it has yet been inhibited, in fact, from ¢ aihati made. In the exercise of this mandate, the Tribunal considers it im-
pating fully in these proceedings or that any of the existing arbitration procedure : tha confidentiality restriction be imposed upon this Pmcedural.Order- No. 3,
been hindered or impaired by the publicity that has occurred to date. In truth, - en the need to explain to parties with interests in transparency the precise basis upon
complaint amounts to a concern about the risk of future prejudice, or the potential "’r h='Tribunal is proceeding.
the arbitral process as it unfolds hereafter. "+ Minutes or Records of Hearings[:] The Tribunal considers itself responsible to en-
The Tribunal disagrees, however, with the suggestion that actual harm must be mg t the hearing is conducted in an efficient manner, to resolve the parties” dispute
fested before any measures may be taken. Its mandate and responsibility includes d impartially. The publication of minutes or records of hearing‘s has at least the
that the proceedings will be conducted in the future in a regular, fair and orderly n to affect the procedural integrity and efficiency of the hearing itself. Indeed: (a)
(including by issuing and enforcing procedural directions to that effect). Among Jation 22(2) of the Administrative and Financial Regulations provides that the Secre-
things, its mandate extends to ensuring that potential inhibitions and unfaimess seneral of ICSID shall only arrange for the publication of the minutes and other rec-
arise; equally, its mandate extends to attempting to reduce the risk of future ag: of proceedings if both parties to a proceeding so consent, and; (b) Rule 32(2) of the
and exacerbation of the dispute, which necessarily involves probabilities, ng ) ID Arbitration Rules provides that the hearing may not be opened by the Tribunal
Given the media campaign that has already been fought on both sides of thisSase (by i parties of a party objects. Accordingly, it is appropriate that minutes or records of
entities beyond the parties to this arbitration), and the general media in\@rést that alre s should not be disclosed unless the parties so agree, or the Tribunal S0 directs.
exists, the Tribunal is satisfied that there exists a sufficient risk of i’ or prejud Documents Disclosed in the Proceedings[:] No restriction is appropriate upon the
well as aggravation, in this case to warrant some form of contro ation by one party of its own documents, even if those documents have been pro-
Equally, however, given the public nature of this dispute range of interests in the arbitral proceedings pursuant to a disclosure exercise, or otherwise. {Cr_f
are potentially affected, including interests in transparency and public informatie if there are separate contractual or other confidentiality restrictions on such publi-
Tribunal is also of the view that, as far as possible, any restrictions must be carefully. 0, then the nature, applicability and enforceability of those restrictions would need to
narrowly delimited.... Having carefully considered each category of documents ang d and considered. No such restrictions have been suggested in this case.) HﬂWﬁVFE
formation involved in Claimant’s request for provisional measures, the Tribunal con interests of procedural integrity, the Tribunal does consider it appmpriate.m restrict
that an appropriate balance between the competing interests, at least for the time be cation or distribution of documents that have been produced in the arbitration by fhe
as follows: sing party. The interests of transparency are here outweighed, since the threat of wide
i. General Discussion about the Case[:] Subject to the restrictions on disclosure of s tion may well undermine the document production process itself, as well as the
cific documents set out below, neither party should be prevented from engaging in genera arbitration procedure. The production of documents by a party, whether in response
discussion about the case in public, provided that any such public discussion is restricte losure request or otherwise, is made for the purpose of resolving the parties’ dis-
what is necessary (for example, pursuant to the Republic’s duty to provide the public and the presumption is that materials disclosed in this manner should be used only for
information concerning governmental and public affairs), and is not used as an instrum purpose. .
to further antagonize the parties, exacerbate their differences, unduly pressure one of th 'Wi. Pleadings/Written Memorials[:] Given that (a) the pleadings and written m—amor{als
or render the resolution of the dispute potentially more difficult. Part of the UROT” ite likely to detail documents that have been produced pursuant to a disclosure exercise,
position to the measures sought by BGT is based upon a concern that there ought not to b id (b) any uneven publication or distribution of pleadings or memorials is likely to give a










5. Finality and preclusive effects of awards under Inter-American Convention, Co

6. Finality and preclusive effects of awards under Article ITI of New York Comibndio

1118 15. Annulment and Revision of International A

the excerpted sections provide with regard to the legal conse .
Bclgifan Judicial Code, Art. 1713(9) [El'he award s}:glall have lEll:;:m s;:eo :
decision in the relationship between the parties.”); Netherlands Code of C;
dure, Art. l 059(1) (“Decisions relating to the legal relationship which is i
are compnsed in a final arbitration award, have the force of res judicata in of
proceedings between the same parties from the day on which they are rend ‘m_
’_Why shoulq awards have the same res judicata and other preclusive off
n.atfunal court judgment? Are there not vital differences between the arhi
gfttmn?processes (e.g., public court proceedings, institutional judiciary, appe
ﬁ‘;]c‘,raf]; ;h:s::? differences argue for less extensive preclusive effects for
Conversely, consider the objectives that lead parties to a fi itrate
p}ltes—inciuding the desire to obtain a single, cgntralized tfil:;leuzz g;i::e
nism and to avoid multiplicitous litigation in multiple forums. See r:n
111-12, 527-28. Do these objectives argue in favor of narrower—or bros:ger b
preclusion in arbitration than in national court litigation? :
_ From Wi].ﬂﬂ exactly do arbitral awards have res judicata effect? From v
tribunal decides the dispute? From when the tribunal completes its award?
award? Delivers the award to the parties? Deposits the award with a local co I

supra p. 1069. From when any challenge to annulment is rej 5 :
1125-34, 1134-73. ge to annulment is rejected? See

Article 4 of the Inter-American Convention, excerpted at p. 9 of the Docume

Supplement. How does Article 4 com i i
_ . pare with Article III of the New Yi
tion? Which approach is preferable? i

the provisions of the New York Convention expressly address the fina
gal consequences of an award? Consider Article V(1)(e) of the Conventi
one Qf the grounds for non-recognition of an award is that it “has
bmd'mg on the parties” (discussed below at pp. 1120-22). Not hat,
ceptions to recognition under Article V, the burden of prov@:t
yet heco_me binding is on the party resisting recognition.
Consider Article 111 of the Convention. Does Article 11 require Contracting
to grant awards res judicata or other preclusive effects? How clear is Article EII-;s
Wl_mfld Article I11 leave Contracting States free to afford arbitral awards m-(&
mininis) pl_'ec[usive effect—for example, by treating awards as having no res judie
eﬁf'cct am.i instead as allowing relitigation of disputes without regard to the resuls
prior arbitral _pmceedings? Would this not frustrate the purpose of the Con ation?
Note tl%at 4‘?11‘th!& V of the Convention enumerates a limited number of exceptions
the obh_gatlon, under Article III, to recognize awards. See infra pp. 1189-90, 1195- ;
Would it not frustrate the purpose of Articles I11 and V if Contracting States were f
to deﬁne. their recognition of awards as essentially meaningless—permitting reli
tion of dzs_putcs which had already been decided in the award?
Assuming that the Convention requires Contracting States to accord awards
measure of res judicata or other preclusive effect, what defines the character and sco
of that effect? Does Article III prescribe any particular res judicata or pre: ;
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ds? What does it mean for an award to be recognized as “binding” under Arti-

cfandd

¢le 1117 To what sources might one look in defining the preclusion standards of Article
11?7 Consider the following:

“If the New York Convention is understood as requiring Contracting States to afford
some measure of preclusive effect to arbitral awards, the decisive issue is determining
the content of this preclusion principle. Article I1I of the Convention should not be in-
terpreted to prescribe particular rules of preclusion, but instead to provide a constitu-
tional statement of principle—mandating recognition of the “binding” effects of arbitral
awards—that must be elaborated over time by national courts and arbitral tribunals.

Most clearly, Article ITl would forbid the courts of a Contracting State from denying
any preclusive effect o arbitral awards, permitting litigants to relitigate claims or issues
that were rejected in arbitral proceedings and awards between the same parties. This
result ... would make a mockery of the Convention’s requirement that Contracting

States “recognize” the “binding” effect of arbitral awards, permitting states to say that
awards have binding effect, but that the effects which are binding are non-existent. That
is con to both the language and fundamental purposes of the Convention.

It erent in the nature of an agreement to arbitrate, and the concept of an arbitral
a that such an award will have binding, and thus preclusive, effects. Equally, it
d be inherently contrary to the obligations to recognize an arbitration agreement
d an arbitral award for a state to deny preclusive effects to a valid award and instead
10 entertain litigation of disputes that the parties had both agreed to arbitrate and arbi-
trated. That would contradict the obligation to recognize agreements to finally resolve
disputes by arbitration, as well as the obligation to recognize awards setting forth such
resolutions.

Beyond this, the Convention’s objectives of ensuring the final, binding resolution of
international disputes, and the effective recognition of arbitral awards, argue in favor of
presumptively affording at least the same preclusive effects to arbitral awards as ac-
corded national court judgments: where the parties have agreed to resolution of their
disputes in a single, centralized forum, specifically to avoid the costs and delays of
multiplicitous litigations in national courts, the Convention’s requirement that Con-
tracting States recognize such agreements, and the resulting awards, imply at least
equally broad principles of preclusion as those applicable to national court judgments,
which rest on a structural premise of multiple possible forums and proceedings. Indeed,
a substantial argument can be made that presumptively broader preclusion rules are
required, as between the parties, for international arbitral awards than for national court
judgments.

The precise contours of the international preclusion rules, mandated by the New
York Convention, which are applicable in particular cases is to be developed by national
courts in light of general principles of international law and the parties’ expectations in
particular cases. Fundamental to this analysis, however, is the obligation presumptively
to treat arbitral awards no less favorably, insofar as preclusive effects are concerned,
than national court judgments and to give effect to the terms and objectives of the par-
ties” agreement to arbitrate. As discussed below, most developed jurisdictions have
applied rules of preclusion to international arbitral awards which are consistent with
this analysis, generally treating such awards as identical for preclusion purposes to na-
tional court judgments.

More controversially, principles of preclusion mandated by the New York Conven-
tion should generally prevent parties from relitigating a dispute that has been resolved
by an arbitral award—regardless whether particular claims arising out of that dispute
were or were not asserted in earlier arbitral proceedings. So long as claims were within




