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- release from buy-back contracts {s 49F); :
~ private company redeeming or buying back its shares oy
(s 49L); e
. — ostablishing reserve capital (s 52):
— varying class vights (s 63A and art 4) :
— reducing a company’s share capital (ss 58-63 and
~ removal of a director (s 1578 and art 98); B
~ rendering the Hability of the directors unlimited {516
- approving the assignment of office by a director (¢ 16
— resolution that the company be wound up by the cowmt (s - o o ‘
- resolution to wind up the company voluntarily {23 - pany is an aria;{‘;mal legal entity it requires some organ
- authorising the liguidator to accept shares as cons “its behalf, eg to allow ;E;he company to enter into
the sale of the company’s property in a voluntar £ pOWET {0 INanage a company’'s af,tanjs is usually divided
{s 237); and S board of directors and th'e members in goneral meeting.
— authorising the directors to make a statutory declarat: di_v%sion. of powers 1s ?ften descnb@‘d as gch;evm_g
company will become dormant (s 344A).9 o wiership and control’.! However, it is importani
n many privaie companies in Hong Kong the directors
iers are he same persons. Subject to the Companies
ompany may adopt any form of articles to divide
owers among the board and the members of the company
eting, In most cases, the company’s articles provide
ignt of a board of directors and typically the authority
rapany is delegated to the board of directors collectively.
Table A vests the general powers of management
ireciors.
have freedom to exercise the managemoent powers
e by the company’s articles. However, in exercising
ent; powers the directors are considered fiduciaries
ject to judicial control in the exercise of their fiduciary
nirol imposes limits on the purposes for which the
eis-may be exercised. For example, directors must act
best interests of the company and they musi exercise
the purpose for which they were given, ie the ‘proper
¢ (see Chapter 7).
r will begin by considering the proceedings at board
meetings, followed by a discussion of the division of
ers between the board of directors and the members
o general meeting. The way in which a company
isiders will then be reviewed, along with a few
% cofporate governance and the Report of the Committee
tat Aspects of Corporate Governance (The ‘Cadbury

rd of Directors

Ordinary Resolutions

Ordinary resolutions are appropriate for all matters exg
the Ordinance or articles specifically require a special
The passing of an ordinary resolution requires nothing me
maajority of votes in favour. The normal notice period fo
resolutions is 14 days. Although special resolutions miust bo
with the Registrar of Companies within 15 days of bein
ordinary resolutions generally need not be registered fa

Requisitions of Resolutions at AGM

Under s 115A members may by written requisitivn require the
to give notice to members of resolutions for consideratio
next AGM. Members must hold 5 per cent of the total Vo
ot constitute 100 members holding shares on which there |
paid up an average sum per member of not less than &
member. The requisition must be deposited at the company’s.
office at least six weeks before the AGM. The company
circulate to all entitled members notice of any such resoly
5 115A). '

33 See Mavson, French & Ryan on Company Law (Blackstons Fre
13th edn, 1996) at p 3701 and Stont, above note 28 at pp 17

34 Certain resolutions must ba registered within 15 days:
~ to increase the authorised capital under s 32 (s 55(1))%

— o authorise the directors to allot shares {3 STB(S)Yy
— o vary any provision in the articies which iz expressly author
articles to be varied by ordinary resolution (s [17(1)}H)) an
- Tequiring a company to be wound up voluntarily (s 228{1)}a))

French and C Ryan, Mayson, French and Ryan on Company
ess Lwd, 13th edn, 1996) at p 444,
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bies. the chairman has a saq‘:oz‘ad’ or c:asi.i.ng voti.::
1] ‘s'passed at an adjourned meeling of d;memrsb}i
ng heen passed on the Eateg date agd «::a]lnnet' e
ere passed on the date of thﬁ: ea§‘§ier mec\m;ng
irectors may elect a chairman a_nd decide the pirxg
i1 hold office. If the chairmafﬂ is netlprese_m “fﬂ,hm,
he time appointed for a meeting, the dn"f:cnz]s pms_ené
d:‘;ﬁer person (o act as c_hau’ma? for }hu‘ mea?fga
tes of all proceedings at directors’ meetings mfs 3
ok kept for such purposes and they must be aigmt
of the meeting: see ss 119(1) and (2). They musf
ympany’s registered office but gnliksngz’iﬂaaiﬁeg of
5 of the company, the minutes of directors” meetings
ingpection.®

PROCEEDINGS AT BOARD MEETINGS

As a general rule, directors of a company are required
their business by means of board meetings Lo which g
should be invited.? The proceedings of board mestins
less formalised than that of general meetings of the ¢4
Chapter 4). The procedure at board meelings is gover
company’s articles and by any rules made by the directors
under the powers granted them by the articles, Article: 14
that the directors may meet together to discuss b inesg
and otherwise regulate their meetings, as they think fj
may, and the secretary on the requisition of a director §
tme summon a meeting of the directors. It is not necess
notice of a meeting of direciors (o any director for the
absent from Hong Kong. o

Generally, the directors individually have no power {g
of the company, rather it is the board of directors acting’
which represents the company: see Guinness pic v Sainde
2 AC 663, [1990] 1| All BR 652. The directors can’ only
their powers collectively by passing resolutions af a proper]
meeting of the board of directors. Board meetings are 1
required for every decision the board makes due to its
delegate its decision-making powers either to & managing
{art 111) or committees of directors {art 104). Furthermor
be impossible or impractical for the directors to meet. L
company matters. To enable the board to consider any matter
being required to assemble together, the articles often stit
written resolution signed by all the directors entitled to'recii
of a board meeting is as effective as if duly passed at o boar
{see art 108). In Runciman v Walter Runciman ple [1992]
1084 it was held that directors can make enanimons Jecisions inf
without the need to convene a formal board meeting.?

In accordance with art 106 all the resolutions and votes ar
at a board of directors’ meeting by a majority of votes

mmées that any one dire{;to; may summon a m‘e?nntg
questing the secretary to do it A}thpugh the O}*dlrxas@f:
“are silent on this issue, prima ?ac&e, ‘due notice muust
ning a meeting of directors and in daﬁauit. the mf?em'}g
may not always be the case since the directors may
atticles may provide that meetings may be held ?t
nowhich case no notice of each separale {;weugg-need
~te. notice has to be given, it may be given ve;baziy
es require it to be givena in writing and # must be
onable time before the meeiing.

'ieih.er notice is sufficient a court should i‘aaa»e regard
{evant circumstances, including whether notice has been
nough to allow a direcior to aitend.

ommodities Pte Lid v Broadview Finance Lid
378, [19837) HELR 384

is case was the validity of a resqiution passed at a
ctors’ meeting of the plaintiff, a Singapore company.
on ratified action taken by the permanent director fo

2 See Runciman v Walrer Runciman ple {1997] BCLC 1084, U

3 Citing Re Bonelli's Telegraph Co, Collies Claim (1870 LR 12°E
Charterhouse Investments Trust Lid v Tempest Diesels Lid [1986]
Note the acceptance of board meetings held via telephone conference
Magnacrete v Roberr Deuglos-Hill (1988) 15 ACLR 325 and Re 8qu
International ple {19891 1 WLR 101D, However, in Magnacrere the coll
that the law had not yet advanced to allow board meetings to be vali
by separate telephone calls to directors. For further analysis of the inft
of directors’ mestings ses: P Lawton, ‘Board Decisions Without a:
and Related Issues’, April 1994 Vol 4:4 Company Secretdr
F Lawton, ‘Bored With Meetings’, May 1994 Vol 4.5 Company Secrets
and G Mann, ‘Directors’ Meetings®, April 1997 Company and Securit
Journal 85, R

Sion of Jones J of the Hong Kong High Court in Chan Kai Hon
tKam Wah er gl [1983] 2 HKC 638 which was decided prior }ZG
sion of s 119 in the Companies Ordinance. It was held that under ¢ e
twas not obligatory, although it was desam%ﬂ&, for private com});m;ﬁ(&i
inutss of meetings. The minutes of a meeting were not considere

evidence of what happened there.




Introduction 51}

CHAPTER 14
w corporation falling within Part X1 15 required (inter alia) to
“3tg comstitution (s 333(1)(a)) and a lst of directors (s 333(1%bY),
iinate one or more persons resident in Hong Kong to accept
of process on behalf of the company (s 333(1){c)) and 0
ual returns (s 336) — although where the foreign company is
bstance similar to a private company (under the Companies
ance) such accounts are not required (s 336(63). Part XI also
des for service on an oversea company which has established
see of business in Hong Kong but failed properly to submit the
s of a person authorized to accept service (s 338). (The position
pect of a foreign corporation which opens a so-called ‘representative
¢” in Hong Kong is examined separately below.') Second, any
eign corporation whether or not it has established a place of business
mg Kong can be wound up under Part X, as a so-called ‘unregistered
ny % ihe use of winding up proceedings in relation 1o a foreign
porziion is generally relevant where that corporation is insolvest
5327(3bY) ~ however, Part X also contains a “just and equitable’
18 {see s 327{3)(c)) which might be invoked in relation 10 a
nt foreign corporation where a shareholder believes that the
ectors are running the corporation frandulently etc. Third, although
xpression ‘company’ does not generally include a foreign
oration, the term ‘body corporate’ is defined in s 2(3) as “including
ompany incorporated outside Hong Kong'.” In practical terms this
point is of rather limited impact because in the cverwhelming
ty of instances the Ordinance does use the word “company’,
the expression ‘body corporate’ is found in only a handful of
aces: eg 5 28A (membership of holding company), s 115 (representation
mpanies at meetings of other companies), and s 154A (restriction

body corporate being a director).
 the outset it may be noted that Hong Kong’s company legislabon
never sought to confrol foreign direct investment by means of
5 i £ company.? . egulation of foreign corporations which carry on businesses in
{h;agzgiié?;pi;;:sezgr% lbe-zhought that' nong of 'ihé':"p_ ong Kong. This obviously f{;ilows‘fmm.the.consideraﬁon that there
made. Firstly, Part <1 of th tg‘m_gn “Orporations. Three poin 0o restrictions upon the right of foreign investors to hold sha}:es
Outside Ho;;g Kone's o ¢ Ordinance (ﬁ\ﬂiltiﬂd ‘Companies Jn Hong Kong companies. In essence, therefore, whether a foreign
has esiablished g - ié !Cq;lj;es‘ (s 333) that a foreign com npany chooses either (i) to establish a branch in Hong Kong {and
an ‘oversea cormp ai’-:i e ew?th {_ismess.m Hong 'K(}ng st ister unde; Part X1} or (1}) to incorporate a sub_m_ciiary (Hpng K@_ﬂg
mean that the f'bre;;nn i o ¢ Registrar. (This does not icorporated) company, will be a ?;usmess dsms;'on. {This is why
but rather that ; hz:‘ gogatmn becomes a Hong Kong ¢o e Hong Kong Law Reform Commission Sub-Committee on Insolvency
4L 1T has o register under Part X1 in Hong: K

Foreign Corporations

INTRODUCTION

Thus far the cases and material

;;néiong Kong companies ~ that is companies form
i long Kong under the Companies Ordinance By
o ;}:3 ii}}gi:f::z% manjif fgrmgn companies (and other hiigj
» eh carry on business in Hong Kong, own assets
L.0ng or merely trade with Hong Kong. It is impo
u; ginarai, such foreign corporations are not g(}verféd""
;} the Companies Ordinance, Thig is because, just i
aw governs the formation and dissolution of H;Hi Ko
i{; Lo;)ha Corporation incorporated in Japan is gaférné'
aW: e creation and dissoluyti
H solglion of a co 101
the law of the i ' Likewise. 1
place of incorporation.' Likewise
. v of t . . Likewise, the
and effect of the constitution of a cor i
members of the corporation s
R ,
t}?;:%aijh;; tx;ln ghe teng’xs of the articles or by-laws) i
¢ state of incorporation. Th geni
he ? . : - Thus, as 4 gene:
; ffi? Sfiﬁfimes é}rdmance {eg registration, ceﬂificaigéé-o"
morandum and articles, appoi em
, nor: §, appomiment and rem
%}iehogde@ rights, eic) has never applied to forejar.
hic point 1s made quite clearly by s 2 of the Cumoinie
which specifies that, unless - Yo

s discussed in thig ‘bo.okh &

1

See Elsinct (Asin-Pacific) Ltd v Commercial Bunk of Korea Lid, below.

See Re China Tianfin International Economic and Technical Cooperative Corp,
below,

See Loch v John Blackweood Lid 19241 AC 783,

It has been heid that the term ‘corporation aggregate’ in relation to s 20(1) of
the Conveyancing and Properiy Ordinance {Cap 219} includes a foreign company:
Excelling Profits Investments Lid v Sera Ltd {1997} 2 HEC 263,

See Dicey and Morris, 74 ] .

© -o¥ atc Morns, The Conflicr of Laws fL : t & Max

2 2?.2' ;993) p 1107 and cases there c{:eci (hondons Sweet & M'ax."
Se8, 10T example, Msurance © ¢ of o ;
Union Insurance Cp {1988) }Iggpggé o the State of Pﬁ"’ms‘y;”’aﬁ

3 See further SFC v ME7 Corp Lid, ¢ 527, beiow
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sent to the Nathan Road office, although at times samples had
been sent directly to Sweden. Whenever an order for samples
eceived from the defendant, the plaintiff would submit a debit
to the office in Nathan Road. It was held on the facts that the
ndants had established a place of business in Hong Kong.'*

?as ;uggesmd, see Consuitation Faper on Corporét; &,
rading, 1995 para 2.6, thar anv ' i

. ) b, ¥ rescue proc
Hong Kong should he available to Papt XI; 2?@%
Hong Kong companies: see further p 554 below
;lgai n;{a ma};rity of instances it wij] be simple

Ong rong subsidiary - which wijl also h P
the liability of the parent in respect of g, e A0VAR |

ity of the parent in respect of any losses of Kerr SPJ: The defendants have not complied with the provisions of

business (and i 5 . . . :
(and indeed vice versa). Neverthelegs, gq T of the Companies Ordinance (Cap 32). However, in QOctober 1966
egistered themselves under the regulations made under the Business

were some 4,500 foreign cotporations regist ¥
under Part X1.¢ Moreover, in recent yeags, ?gif;gcw - siration Ordinance (Cap 310).7 In doing so, they used Form 1(b), which
e statutory form prescribed for use by foreign bodies corporate in the
ation of & business carried on by them in Hong Kong. In this form
iov declared that their ‘registered office’ was Casaplatsen §, Gothenburg,
en; and the business in Hong Kong was described as ‘the Hong Kong
e (branch)’. The address of this Hong Kong ‘branch’ was Holly Mansion
fing, 37 Eimberley Road, 4ih tloor, B flat, Kowloon. They subsequently
tered theinnew address viz, 606 Tung Ying Building, 100 Nathan Road,
wloon. i an affidavit filed by the defendants’ manager in Hong Kong,

germudaj but register under Part XI and remain iste
Exchange, Indeed, roughly two-thirds of the compén o5
in Hong Kong are oversea COMmpanies.® '

OVERSEA COMPANIES AND PART X1

Section 332 provides that Part X] shall apply (o all .':".év 16
that 18 Lo say, companies incorporated outside ﬁo' o
establish a place of business in Hong Kon "'--S'?g
fmrg British companies legislation™® ang iigfz;a' egti"
Iermmqiagy ‘oversea company’, although no déub? a‘

to the island of Britain, is Jess so when it ccm’éac'bm
a PRC corporation is not {geographically speaking) afx_ %;:

he office of the defendants in Hong Kong is primarily an inspection office set
to inspect goods ordersd by the head office normally placed by the head
office direct with manufacturers in Hong Kong and documentation and correspondence
nt direct from the parest company to wmanufacturers and vice versa.

¢ defendants” argument is that althongh they undoubtedly carry on business
ong Kong ~ and for gain ~ within the meaning of ss 2 and 5 of the
Nevertheless, th -~ Ve sines_s Registratiqa'i .Grdinance ’ghey cannot he gaid to havg esmbh“shed 2
1etess, the Hnglish precedents have generally Been ce of business within the meaning of Pt XI of the Companies Ordinance.

P Itiere are a number of decisions on this peint, viz Lord Advocate v

applied in the Hong Kong courts: b is of
. _ Tls: but there is one nota ‘
Where'ih.e Companics Ongn s has departed fromr oo %tab . ron and Lrie Loan and Savings Co 1911 8C 612, Banque des Marchands
(see Elsines (Asz'aJ’acij‘Eg?) Tid v C(Jmmercial Btk Y - Moscon (Koupetschesky} v Kindersley (19511 Ch 112, Deverall v Grani
8 - vertising inc [1954] 3 All BR 389 and Re Lioyd Generale Ntaliano {1885)
Ry h D 219. The effect of these decisions is summarised by the learned
A foreign company which has & broncs Dﬁcé_ m vl dilors of Palmer’s Company Law (20th edn) at p 761 in these words:

established o place of business in Hong Kong company has an established place of business in Great Britain if it has a

pecified or identifiable place at which it carries on business, *a local habitation
T its own’, g an office; there must be some particular premises. It is not sufficient
or the company to carry on business throngh an agent.

Alexandra Knitters Lid v AR Hellen)
i
{1571) [1946-1972) HKC 571 e

{(Hong Kong High Court) ple orders, letters of confirmation, efc emanated from both the defendants’

office in Sweden and from their local office in relation to the same
ingss transactions. Although the letter heads on such documents do not

T};f ‘defen.dam was a limited lability company iHCﬁiporaEEd
which had opened an office in Nathan Road. The defend
regularly ordered samples from the plaintiff, thoge samples h

- R
Though this case was decided prior © the amendment in 1984 to the s 341
:definition of a place of business: see p 316 below.

ny person of entity which carties on business in Hong Kong, subject to certain
minor exceptions, is required under oriminal penaities to register under the
Business Registration Ordinance (Cap 310). The BRO is maintained by the
dand Revenue and its principal purpose is to provide the Revenue with the
Mames and addresses of persons to whom profits tax returns will be sent. Fer

etails see {1971y | HKILJ 288,

g chisirar of Cor{lpanies {private comnunication),

i See p 7, abo_ve for a description of ‘Bermudarisation’

i Ssg Companies Agct 1985, Part XX11L S
This departuye {discussed below) is in relation to so-called ‘représeniﬁ?
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will now endeavour to deal with the position in relation to the law,
Dunedin in Lord Advocate v Huron and Ervie Loan and Savings Co
SC 612 suggested as a test the local habitation of the company. He
gpted that an established place of business was an entirely different
er to carrying on business in the jurisdiction. This distinetion was also
pted by Lord Cohen in Re Tovarishestvo Manufactur Liudvig-Rabenek
4] Ch 404 Assistance can also be derived from South India Shipping
iLtd v Export-Imporr Bank of Korea [1585] 1 WLR 585 which can
dily be distinguished from the present case. Here, there is no question
the defendant having taken out a lease of the premises at China Building.
Theodohus (19771 2 Lloyd’s Rep 428 and Re Oriel [1986] 1 WLR 180
poth also of assistance, [ do not think that on the law the plaintiffs
satisfied me that the defendant who is, of course, the party which is
ﬁg sued, has ‘an identifiable or recognizable place of habitation in the
ny’ which s the test according 1o the cases I have referred to,
ie consequence of this is that the plaintiffs have not satisfiad me that
fefendant bas established a place of business (in Hong Kong)....

contain anything to indicate that AR Hellenic is a comipa;
Sweden, there is nothing to indicate that their Hon i:;
entity independent of the Swedish company, }ndeedo the
other way. The plaintiffs did not check either the'-’zfléjm"a‘
the register kept under the Business Registration Regulati : i
this action, These are public registers; and it seems to me.th
registration under the Rusiness Registration Regulations const
to the world that, as foreign incorporated bady, tha -
business in Hong Kong, R

T do not wish to say anything which mighs pr
Shouifi any person instnse procesdings under s 3»":{} of the ¢
But, in my view, the defendants have established a place o
Ihe meaning of Pt XI of the Companies Ordinance. If 1 4m
view, the defendants are in breach of s 333 of thas O .
18 50, the sooner they mitigate their default the batter,

inan

A foreign company which appoints an agent in Ho oK
no office or other place of business of its owa in Ha
not generally have an esighiished place of bmnm ; - udsic proposition revealed by the Hong Kong case law' is that
' oreign corporation will not have established a place of business
Hong Kong if, rather than opening an office in Hong Kong, it
oints an agent in Hong Kong and that agent manages all the
cign corporations business dealings in Hong Kong. In such
umstances the place of business will be the agent’s place of business
will not be the foreign corporation’s place of business. In other
oids, when the Ordinance talks of a foreign company which establishes
tace of business in Hong Kong, that means establishes its own
ce of business.

‘Where a foreign corporation has indeed established a place of
siness but has failed (o register, then the penalty imposed is a
e (see s 340); the Ordinance does not (as is for instance the case
many Canadian Provinces™) impose any civil disabilities upon
offending corporation,

MCY Finance Ltd SA v Hong Kong Shanghal 1chis
[19861 HKC 323 8 Sfanghal (5
{Hong Kong High Court)

The defendant, incorporated in the Bahamas, was’s
subsidiary of Hongkong Bank. WSS was 2 wholly owned
of the defendant. WSS was the defendant’s agent m-..H- h
authorized to represent the defendant in Hong ngf

the shipping finance business, T

Maye J: [Counsel] referred to Arteris v Arremis Tmn&p.’;r
HKLR 364 as authority for the proposition that the burde
satistying the courl that the defendant has established & nla
in Hong Kong lay upon the plaintiffs., . i
Before considering the law in any detail, it ig necessary-'f
the extent to which the plaintiffs has succeeded in dischar
on the facts, o
T am, by no means, satisfied that the fanctions which 4
WSS and the defendant could remotely be described as a shirn
i accept that any officer making decisions on such matters
worthiness of custorners must use a nuinber of different sources
before deciding whether or not to advance moneys. The fac
the Hongkong Bank may make recommendations is neither h
It was necessary for the defendant to get advice from Hong K
loans were granted. It is also highly significant to obsei‘v”:iga
the papers ig it suggested that the defendant actually mad .
Hong Kong. Normally, arrangements were made for payrhen
iz New York, if the currency concerned was US doliar

EPRESENTATIVE OFFICES AND PART X

the English case of South fndia Shipping Corp Ltd v Export-
ort Bank of Korea [1985] 2 All ER 219 the Court of Appeal
eld that the words place of business should be given their ordinary

© See The Artemis [1983) HKLR 364 and English Sewing (HE) Lid v Eastern
Shipping Lines Inc [1984] HKLR 3; note also Chingman Co v Fopular Fabrics

Ine [1963] HKLR 855, Pang v Windsor Industries Inc 119771 HEKLR 271 and

Zhang You (Ching) Design Co v Fuvuan Londmark (Skenzen) Lid [i99a] 2

-5 HEKC 342 ar 347,

= See, eg the Business Corporations Act 1981 (Albesta) s 266(1%




