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1 [1922] 1 KB 318 at 321, 322.

2 (1923) 14 L1 L Rep 586.

3 (1923) 14 LI L Rep 586 at 588.

4 See para 5.8 et seq below.

2.11  Where a contract of sale calls for an irrevocable credit to be opened in
London, a credit which is advised through a London bank which does not
confirm it does not satisfy the contract, since the London bank gives no
undertaking: Enrico Furst & Co v WE Fischer Ltd.! However, the objection
must be taken in time by the seller; in Enrico a request by the seller for an
extension of the credit was held to be a waiver. See paras 3.4 to 3.7 below.

1 [1960] 2 Lloyd’s Rep 340.

B CONFIRMED AND UNCONFIRMED CREDITS

2.12  The use of these terms assumes the existence of an advising bank (also
called the correspondent bank), and the distinction depends upon the position
taken by that bank. In short, with a confirmed credit the advising bank adds
its own undertaking to that of the issuing bank that the credit will be
honoured. If the credit is unconfirmed, it does not: the sole undertaking is that
of the issuing bank.

Unconfirmed credits

2.13  Where the credit is unconfirmed, the advising bank acts solely as the
agent of the issuing bank. It will be instructed by the issuing bank to notify the
credit to the seller. The credit is likely to provide for the documents to\be
presented to the advising or correspondent bank, and it will receive thea as
agent for the issuing bank. If it is to pay, it will pay simply as the agent of the
issuing bank and not because of any obligation existing between\itvand the
seller. The position of the advising bank as agent is considered in{ebéater detail
subsequently.! The important feature where the credit is undénirmed is that,
if the documents are wrongfully refused by the bank té, Whom they are
presented, the seller has normally a remedy only against the issuing bank,
which is usually abroad, and so proceedings may be more difficult than if he
had an undertaking from a bank in his own country.

| See para 6.6.

Confirmed credits

2.14 Where a credit is confirmed, the advising or correspondent bank
adds its own undertaking to that of the issuing bank to honour or negotiate
the credit as the case may be. This then gives the beneficiary the advantage
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of having a paymaster in his own country. The credit will also be an
irrevocable credit (see above),' and so the beneficiary will have the mI_I
benefits that the developed form of documentary credits provides. Article 8
of the UCP sets out the undertaking of a confirming bank (in similar terms
as Article 7 sets out the undertaking of the issuing bank) to honour or
negotiate the credit, with appropriate changes. Thus, for example, the
coﬁﬁrming bank undertakes as appropriate to pay at sight or on a deferred
date, to accept bills drawn on itself, and to be responsible for the
acceptance of bills drawn on other drawees, and to negotiate without
recourse bills drawn by the beneficiary on any drawee apart from itself.
Where an advising bank purports to confirm a credit but reserves for itself a
right of recourse against the seller, the two are inconsistent and the advising
bank is not giving an absolute undertaking. The credit in these
circumstances is not to be treated as a confirmed credit: see Wabbe Tamari
& Sons Lid v Colprogeca.” The position of the confirming lmn]‘(er is further
discussed in Chapters 5§ and 6." Silent confirmations and confirmations on
request are considered in paras 6.25 and 6.26 below.

1 See pata 8.

2 [196902 Lloyd’s Rep 18.

3 Yee Ghapter 5 generally and para 6.22 et seq below.

C CATEGORISATION OF CREDITS BY
PAYMENT OBLIGATION

2.15 UCP Article 6 provides:

‘Article 6:

a. A credit must state the bank with which it is available or whether it is
available with any bank. A credit available with a nominated bank is also
available with the issuing bank.

b. A credit must state whether it is available by sight payment, deferred
payment, acceptance or negotiation.’

This provides an important and convenient means of categorising credits in
accordance with the type of payment obligation undertaken by the obligated
banks. The bank with which the credit is made available, that is, at which the
documents may be presented, is known as the ‘nominated bank’; see Article 2,
which also provides that any bank is a nominated bank if the credit is said to
be available at any bank.

Sight credits and deferred payment credits

2.16 A credit may provide for payment on presentation of documents —
after allowing time, of course, for them to be examined for compliance with
the credit. Then it can be called a sight payment or sight credit.
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2.17  Alternatively, the credit may provide for payment to be made at the
conclusion of a period measured from the presentation of documents or, for
example, from the date of the transport document. Then the credit is called a
deferred payment credit. Such a credit has the advantage, for the
buyer/applicant, that he need not reimburse the issuing bank until payment
has been made and to that extent has the benefit of time to pay. In the UCP,
the requirement that a bank should ‘*honour’ the credit includes the obligation
‘to incur a deferred payment undertaking and pay at maturity if the credit is
available by deferred payment’ (Article 2). Where payment is deferred, the
beneficiary must wait for his money but has the security of the bank’s
undertaking; however, if the applicant is in the meantime to receive and to be
able to deal with the goods, the bank will have to release the documents to
him. The loss of security for the bank which would otherwise occur can be
avoided by the use of a trust receipt as described in Chapter 11."' The risks for
a bank which discounts its own deferred payment obligation by ecarly
payment, now considerably ameliorated by the UCP 600, are discussed at
para 9.43 to 9.47 below.

1 See para 11.11.

Acceptance credits

2.18  Asa further alternative, the credit may provide that it will be honoured
not by payment of money by the bank with which it is available but by the
acceptance of a bill of exchange drawn by the beneficiary. This is known as an
acceptance credit. If the bill is what may be called a time draft or a usuance
draft and provides for payment after a period from acceptance of the bilf}
then, unless the credit otherwise provides, payment will only be forthe8iring
when that time comes. Again, the UCP definition of ‘honour’ indlidles the
obligation ‘to accept a bill of exchange (“draft”) drawn by the bepeficlary and
pay at maturity if the credit is available by acceptance’. The'\b)l must be
presented to the party on whom it is drawn for payment tq b&ttguered. This
will normally be the bank to which documents are to be présented under the
credit and which is to make payment. But if the bill is drawn on the issuing
bank or another bank, then, unless the credit otherwise provides, the strict
position is that payment is only due on presentation of the bill to the party on
whom it is drawn. The issuing bank and any confirming bank are of course
obliged to ensure payment, whether or not payment is forthcoming from the
party on whom the bill is drawn. The use of a time or usuance draft provides
another means of deferring payment under the credit, but with the advantage
for the beneficiary that he obtains a negotiable instrument and can obtain
payment before maturity by discounting the bill with another bank or finance
house. Sometimes credits provide for the acceptance of a sight bill, that is, one
payable at sight; those credits are equivalent to sight credits and the bill in that
case has no real purpose.

Straight and Negotiation Credits  2.19
Credits available by negotiation

2.19 Finally, the credit may be available by negotiation with a bank
* 3 7 . g ap S . i -~n

nominated in the credit (or with any bank if the credit so provides). UCI
Article 2 defines negotiation as follows:

‘Article 2: ' -

Negotiation means the purchase by the nominated bank of drafts (drawn on

a bank other than the nominated bank) and/or documents under a complying

presentation, by advancing or agreeing to advance funds to the beneficiary on

or before the banking day on which reimbursement is due to the nominated

bank.’

The purpose of making a credit available by negotiation is tht it enables
the beneficiary to get money immediately by negotiating—in effect
selling—the documents to the nominated bank. The nominated bank,
having negotiated, is then entitled to be reimbursed by the issuing bank in
due course. The sum payable to the beneficiary on negotiation will be
discoysited to reflect the interest accruing between the date of receipt of
payfient by him and the date on which payment is due from the issuing
bfnk It is apparent that there will only be need f(_)r. negotiation where the
dredit does not provide for immediate payment: if it does, the beng‘ﬁ;lary
inay just as well present the documents to the issuing bank |11:11§§1f either
directly or using his own bank as his agent for collection.! The term
‘negotiation’ is sometimes used to refer the acceptance al_wd payment
against documents of the full amount of the credit. This is a misuse.
Negotiation is better used only when the paying bank pays less than the
full amount by reason of a time element, as Article 2 indicates.

Although the UCP envisages that negotiation will take place through the
nomination mechanism just described, the cases show that the term is
sometimes used in a somewhat different sense to refer to a situation where the
undertaking in a credit is extended to third parties as well as the beneficiary,
so that any third party covered by the undertaking may purcha_se the
documents and present them to the issuing bank in his own name and his own
right. In this book, credits of that type are referrc-c! to as ‘negotiation credits
(as opposed to credits ‘available by negotiation” with a nominated bank) and
are discussed in the next section. However, the practice of using negotiation
credits in that sense is now very limited and, particularly with the advent of
UCP 600, offers little advantage. If, under a credit subject to the UCP, it is
intended that the beneficiary should be able to obtain payment by selling the
documents to any bank, then the credit should be made freely available by
negotiation.

1 Although it is not unusual for credits providing for immediate payment also to be made

available by negotiation; this practice is prevalent in relation to credits issued by Chinese
banks.




2.20 Types or Categorisations of Documentary Credits
D STRAIGHT AND NEGOTIATION CREDITS

2.20 A straight credit is one under which the undertaking of the issuing
bank, or, if it is a confirmed credit, the undertakings of the issuing and
confirming banks, are directed to the named beneficiary alone, and only he
may rely on them. With a negotiation credit, by contrast, the undertakings are
directed to any bank, or to any bank of a description stated in the credit,
which becomes a bona fide holder of any bill of exchange and the other
documents which are stipulated by the credit. -

2.21 Negotiation by a bank under a negotiation credit may be distinguished
from negotiation by a bank which does so as nominated bank under a credit
providing for payment to be available from it by negotiation.’

| See para 2.19 above.

2.22 'What is necessary to make a credit a negotiation credit, so that its
promise may be accepted by any bank of appropriate description that
negotiates documents complying with the credit? This is a matter of
construing the words of the credit, and if the credit is carefully worded there
will be no problem. If it does not appear that the undertaking embodied in the
credit is to be construed more widely, the credit must be given effect to as a
!.itl’aight credit. The answer may be provided as a matter of necessary
implication, as it was in the old case of Re Agra and Masterman’s Bank, ex p
Asiatic Banking Corpn.' There was there an undertaking to honour drafts
drawn on the bank, together with this statement “This credit will remain in
force for twelve months and parties negotiating bills under it are requested to
indorse particulars on the back hereof.” It was held that this anticipated the
negotiation of bills by other parties, and hence that there was an undertaking
to them. The credit was not a documentary credit, but was simply a facility £
obtain funds by drawing bills. But the logic of the construction was in 10 Wy
dependent on that and would apply equally to a documentary credith\lin™™M A
Sassoon & Sons Ltd v International Banking Corpn,” a similar argwment was
presented based on wording that was less clear. The Privy Cgéuieil merely
noted the argument, observing that ‘it is a very summary wad 3¢ converting
the terms of a discount offer by one bank into an undertaking applicable to
actual discounts by any other bank’. The ground of decision in the case,
however, was that the seller had discounted the draft to the plaintiff not on
terms that it was a negotiation pursuant to the credit, but on terms that the
plaintiff should present the bill and documents to the buyer and so obtain
payment. The buyer accepted the bill but later dishonoured it by non-
payment, and the plaintiff was held to be entitled to recover from the seller as
the drawer of a dishonoured bill.

1 (1867)2 Ch App 391.
2 [1927] AC 711, PC.

2.23 Suppose that a credit simply states ‘negotiation is permitted’, and an
undertaking is given in these terms: “We undertake to honour all drafts drawn
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under and in conformity with the terms of this credi’. Would such wording
make the credit generally negotiable? There is no authority on such a wording
in English law. A meaning has to be found for the words ‘negotiation 1s
permitted’. Their placing and context within the credit will be relevant. It may
simply mean negotiation by a bank named in the credit. But if that does not
appear possible, then probably the credit should be construed as permitting
negotiation by any party."? What is the position where the credit does not
nominate any bank authorised to accept, pay or negotiate, nor allow
negotiation by any bank? It is suggested in the ICC’s More Case Studies on
Documentary Credits’ that it is a normal practice in this event to deem the
credit freely negotiable. It is then stated ‘However this is not without risk.” It
would indeed be a risky assumption to make. For such a credit contains
nothing in its wording to suggest that it is freely negotiable and the sounder
assumption must be that it 1s available only with the issuing bank. UCP
Article 6.a begins ‘A credit must state the bank with which it is available or
whether it is available with any bank.. > 1t does not follow from this drafting
that if the credit does not contain any such statement it is presumed to be

freely neggtiable with any bank.

A diffeceht position is taken in Benjamin’s Sale of Goods (7th edn) para 23-063. Whilst it is
accepeld that without words sufficient to indicate that the credit should be generally
sefotiable or available it must be construed as a straight credit (see eg Southern Ocean
shipbuilding Co Pte Ltd v Dentsche Bank AG [1993] 3 SLR 686), it is suggested that,
contrary to the view expressed in Benjamin, if the meaning is not obvious, it is a question

words in accordance with international banking practice, and that

of construing the
nowadays there is and should be no tendency in the courts to favour straight credits in

cases of uncertainty.

See also Udharam Rapchand (Sons) HK Ltd v Mercantile Bank Ltd [1985] HKLY

2 52
3 1CC No 489, Case 191.

2.24 European Asian Bank AG v Punmjab and Sind Bank (No 2)

demonstrates the difficulties which may arise as well as the principles to be

applied in resolving them, and is worth detailed consideration. The

Singaporean sellers, Bentrex, sold cloves to the Indian buyers, Jain, c. & f.
Bombay. At Jain’s request, the Punjab Bank in New Delhi opened a letter of
credit through their correspondents in Singapore, the Allgemene Bank, which
was advised to Bentrex through the European Asian Bank. The credit was
available by Bentrex’s drafts at 180 days after bill of lading date. Clause 6
provided ‘Letter of credit should be advised through European Asia Bank...
and should be divisionable and unrestricted for negotiation’. Clause 9
provided “We hereby engage with drawers, endorsers and bona fide holders of
drafts drawn under and in compliance with the terms of this credit that such
drafts will be honoured on presentation and delivery of documents as
specified above. Negotiations under this credit are restricted [to Allgemene
Bank, Singapore]’. Reimbursement was to be effected from the Irving Trust,
New York. Bentrex presented to the European Asian Bank documents and a
draft drawn on Jain made payable to the order of the European Asian Bank.
The bank sent the documents directly to the Punjab Bank in India, where the
draft was accepted by Jain. Jain were then informed that the vessel and cargo
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had been lost, and claimed on their insurers who repudiated liability:
there had been a fraud, and no goods had been shipped at all. Meanwhile
Bentrex had been paid by the European Asian Bank who were therefore out
of pocket. The Irving Trust were not put in funds. Both the Punjab Bank and
the Allgemene Bank (who had confirmed the credit) refused to pay the
European Asian Bank. The main points decided by the Court of Appeal were
these. It was held first that the European Asian Bank had negotiated the
documents® and draft and were seeking payment on their own behalf: they
were not acting as agents of Bentrex and so were unaffected by the fraud of
Bentrex. Secondly, the apparent contradiction between clause 6 and clause 9
was to be resolved as follows. In clause 6 ‘divisionable’ was an error for
‘divisible” and the clause meant that the credit was transferable in whole or in
part (clause 7 permitted part shipments). ‘Unrestricted for negotiation’ meant
that documents could be presented under the credit by any transferee of the
credit. Clause 9 meant that whoever presented the documents (Bentrex or
their transferee) could only do so through the Allgemene Bank who would
then negotiate the documents as the only authorised negotiator. It was
therefore not a negotiation credit, and under the terms of the credit the
European Asian Bank had no rights against the Punjab Bank. By reason,
however, of the communications between the two banks at the time of the
delivery of the documents to the Punjab Bank and Jain’s acceptance of the bill,
the Punjab Bank was estopped from denying that they were responsible for
ensuring payment to the European Asian Bank at maturity. Therefore they
were obliged to pay.’
I [1983] 1 WLR 642, [1983] 1 Lloyd’s Rep 611.
2 That is, the bank had bought the documents.
3 This may be compared with the view expressed by the ICC Banking Commission, Opinions
(1984-1986) ICCNo 434 Ref 95, that documents may be presented direct to an issuing bank

which must accept them and pay even though it has specified another bank as the negotiating
bank in the credit advised to the beneficiary.

2.25  As the Sasscon and European Bank cases' demonstrate, in\ofter to
claim under a negotiation credit, the holder of the documents must have
acquired them by a negotiation pursuant to the credit and not by 6ther means.
The wording of the credit is in any event likely so to provide.

1 See paras 2.22 and 2.24 above.
2.26 Other aspects relating to the position of a negotiating bank are

considered subsequently in Chapter 7, Part B, and the questions of
recourse are referred to in paras 6.32, 7.7 and 7.9 according to context.

Back-to-back Credits and Counter Credits 2.28

E TRANSFERABLE AND NON-TRANSFERABLE
CREDITS

2.27 Where a credit is designated as transferable, the beneficiary has the
right to request the appropriate bank to make the credit available in whole or
in part to one or more other parties, and perhaps at some other place. It is
important to emphasise at the outset that the right is only a right to request,
and the bank is not obliged to accede to the request should it not wish to do
so. The credit must be expressly designated as transferable. The object of
transfer is to enable the beneficiary nominated in the credit to use the credit to
provide a means of payment to a party, or to the parties, from whom he in his
turn is buying the goods. He may indeed have contracted to provide them
with a credit. He can then satisfy his obligation by the transfer of so much of
the credit opened in his favour as is required to pay his seller. He must,
however, ensure that the terms of the contract which he has made with the
party from whom he is buying will be met by the transfer of the credit for
whichhe has contracted with his buyer. He must also ensure that the
dogaments to which he is entitled from his seller will meet the terms of the
coieact with his buyer. Where the credit which the beneficiary receives is not
designated as transferable, or if the bank does not accede to the request for
‘ransfer, the seller has the alternative of arranging a back-to-back credit. UCP
Article 38 governs transferable credits, a topic fully discussed in Chapter 10.

F BACK-TO-BACK CREDITS AND COUNTER
CREDITS

2.28 A credit may be described as back-to-back when it is intended that the
documents which are received through the operation of it may be presented,
with substitution of invoices (and possibly other documents), to obtain
payment under another credit. Thus a seller of goods, the beneficiary of a
credit opened in his favour by his buyer, may approach the bank which has
advised the credit to him and request it to open a second credit in favour of
his own suppliers, on the security of the first credit. This is likely to be possible
only if he is already a customer of that bank. Alternatively he may approach
his own bank and request them to do so using the credit already opened in his
favour as a ‘counter’. In the latter case the second credit may be called a
counter credit. In each case the credit that the buyer has secured in favour of
his own suppliers is a separate credit for which he is in the position of
applicant. When complying documents are presented, he will have to
reimburse the bank and take up the documents, regardless of the position
between him and his buyer and under the credit of which he is beneficiary. In
contrast, if he is able to arrange for transfer of the credit, he will avoid such
risk. Back-to-back credits also carry a risk for banks on similar grounds: the
bank in the middle of the chain has an obligation to pay the beneficiary of the
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then present documents separately in relation to each instalment. The effect of

Article 32 has been already described." It is common also for credits expressly
to permit the seller to make partial shipments. He may then present separately
documents in respect of each shipment. If the credit is silent, parrial drawings
and shipments are allowed by Article 31.a, which provides:

‘Article 31: Partial Drawings or Shipments.

a. Partial drawings or shipments are allowed.”
| See para 5.38.
2 Article 31.a is considered at para 8.130.

D EXAMINATION AND ACCEPTANCE OR
REFUSAL OF DOCUMENTS

Outline

5.41 When documents are presented to a bank under a credit, the bank will,
depending upon its role and responsibility in the credit operation, examine
them to see whether they comply with the stipulations of the credit. The first
bank to do so will commonly not be the issuing bank but a nominated bank,
which may be the bank which advised the credit to the beneficiary and may
also have confirmed it. If it is satisfied that they conform, it will honour or
negotiate. The issuing bank in its turn will then examine the documents. If the

documents are discrepant, the applicant may be approached for a waiver of

the discrepancies so that the documents can be accepted.' Absent a waiver, it
is the duty of the bank to refuse the documents and give an appropriate notige
in respect of the disposal of the documents. General requirements as te.the
examination of documents and requirements as to specific documeritsbare
considered in Chapter 8 so that the whole subject matter of dacdmients is
taken together. This section considers the procedural steps which banks
should follow towards the beneficiary, in particular the courseto_be followed
in rejecting documents.

1 As to this practice, see paras 5.53 et seq. Note that Article 16.b refers only to the issuing bank

and to its right to approach the applicant.

5.42 The procedure for examination of documents is set out in Article 14
and the procedure for waiver and refusal in Article 16. The relevant parts of
those Articles are set out below; as discussed, there are some important
differences from their predecessors in UCP 500. Compliance with Article 16
is important because of Article 16.f, which provides:

‘Article 16: Dls(.rcp'mt Documents, Waiver and Notice

f. If an issuing bank or a confirming bank fails to act in accordance with
Article 16 then it is precluded from claiming that the documents do not
constitute a complying presentation.’
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5.43 A bank which fails to act in accordance with Article 16, for example
by failing to give a notice of refusal within the prescribed time or in the
prescribed form, will be obliged to honour. However, if the documents were
in fact discrepant, it will not be entitled to reimbursement, either by the
applicant if it is the issuing bank or by the issuing bank if it is a nominated
bank which honours or negotiates. So consequences which are very serious
for a bank can follow from even a minor non-compliance.

5.44 Article 16.f applies only to an issuing or confirming bank. But in
considering the application of Articles 14 and 16 it must be remembered that,
in English law at least, a nominated bank which is given the duty under the
credit of checking and accepting the documents, and commonly also the
function of paying, does so as the agent of the issuing bank.' Where the
nominated bank also confirms the uedlt it will act in a dual capacity in
performing those functions, namely, so far as the issuing bank is concerned it
acts as that bank’s agent; and with regard to its own obligations to the seller
as the confirming banker it acts as prmupal. So when a nominated bank
comes tenexamine the documents presented to it, as it is the agent of the
issuinglbank it must comply with Articles 14 and 16 to secure compliance by
the-ssiling bank with those Articles, as well as its own compliance. If it fails
ta d¢ so, the effect may be to bar the issuing bank from contending against the
heneficiary that the documents do not comply.

This will not matter to the issuing bank if the beneficiary has been paid. For
in that situation the outcome will be that the issuing bank will refuse to pay
the nominated bank (or, if the nominated bank has been reimbursed prior to
the issuing bank’s receipt and checking of the documents, it will be obliged to
repay the issuing bank). Where it will matter is if, under the terms of the
credit, the beneficiary has not been paid following presentation of documents
(either because payment has been refused or is deferred under the terms of the
credit) and is looking to the issuing bank for payment. Then non-compliance
with Articles 14 and 16 by the nominated bank would bar the issuing bank
from alleging that the documents were not in order. Should the buyer refuse
to waive the discrepancy, the issuing bank could recover its ultimate loss from
the advising bank as damages for breach by the advising bank of its duty as
the issuing bank’s agent.”

1 See para 6.6 below. Cited, Bank of Baroda v Vysya Bank [1994] 2 Lloyd’s Rep 87 at 91.1.

2 Reference should also be made to the argument arising from Article 37.a thar all acts of the

correspondent bank are at the risk of the applicant for the credit, which is considered at para
4,22 above. The matters considered here are a further reason for rejecting that argument.

Examination of documents

5.45 Article 14.a provides:

‘Article 14: Standard for Examination of Documents
a. A nominated bank acting on its nomination, a confirming bank, if any,
and the issuing bank must examine a presentation to determine on the
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basis of the documents alone, whether or not the documents appear on
their face to constitute a complying presentation.’

The documents must appear ‘on their face’ to constitute a complying
presentation. As is provided by Article 5, ‘Banks deal with documents and not
with goods, services or performance to which the documents may relate.” The
bank is not required and not entitled to take account of any information apart
from the documents themselves. In particular it may not take account of
information relating to the quality of the goods not shown by the documents.
This principle, sometimes referred to as the principle of autonomy, has been
discussed in Chapter 1." The bank’s duty in respect of the examination of
documents is discussed in more detail in Chapter 8.2

1 See paras 1.34 et seq.
2 See paras 8.2 et seq.

Time for examination: UCP 600

5.46 In respect of time for examination, Article 14.b provides:

*Article 14: Standard for Examination of Documents

b. A nominated bank acting on its nomination, a confirming bank, if any,
and the issuing bank shall each have a maximum of five banking days
following the day of presentation to determine if a presentation is
complying. This period is not curtailed or otherwise affected by the
occurrence on or after the date of presentation of any expiry date or last
day for presentation.’

5.47 In context, the ‘day of presentation’ must be taken as referring to the
day of presentation to the bank carrying out the examination. Whefe
documents are presented by the beneficiary to a nominated or confirgiiiy
bank, the documents will be examined first by that bank and theg, S not
refused, by the issuing bank. Although not expressly stated in Article\4.b, it
seems clear that a separate period of five banking days apflies to the
examination by each bank. \

5.48 Time for examination is expressly not curtailed or affected by the
occurrence on or after the date of presentation of any expiry date under the
credit or the last day for presentation. A beneficiary who makes a presentation
less than five banking days before expiry has therefore no right to require an
expedited examination so as to give himself the opportunity to make a further
presentation if his first attempt is refused.

Time for examination: UCP 500

5.49 The introduction of a fixed period of five banking days for examining
the presentation and giving notice of refusal is one of the more important
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changes in UCP 600. Under UCP 500, the bank was given a ‘reasonable time
not to exceed seven banking days’ to examine the documents and decide
whether to take them up or refuse them. UCP 500 Article 13 provided:

‘[UCP500] Article 13 Standard for examination of documents

b The Issuing Bank, the Confirming Bank, if any, or a Nominated Bank
acting on their behalf, shall each have a reasonable time, not to exceed
seven banking days following the day of receipt of the documents, to
examine the documents and determine whether to take up or refuse the
documents and to inform the party from which it received the
documents accordingly.’

It must be emphasised that Article 13.b did not allow seven banking days: it
allowed a reasonable time up to seven banking days. Moreover, the duty to (a)
examine the documents and (b) determine whether to take up or refuse them
were regarded as separate obligations and if the bank reached its decision on
(a) unusually rapidly it did not excuse a delay in notification.! The
determination in individual cases of whether a bank had acted within a
‘reasonzhle time’ or ‘without delay’ gave rise to considerable uncertainty and
much{itigation. The introduction of a fixed period is therefore a welcome
deydlopment. Since, however, there may continue to be disputes under
existing credits subject to UCP 500, a summary of the position under UCP
500 1s set out below.

| Seacomnsar Far East Ltd v Bank Markazi Jombouri Islami Iran [1999] 1 Lloyd’s Rep 36 ar 41,
a decision on UCP 400 Article 16.c of the 1983 Revision, the predecessor of UCP 500 Article

13.b.

5.50 Where a contract provides that something is to be done within a
reasonable time, in English law this means such time as is reasonable in the
circumstances of the particular case. In Hick v Raymond and Reid' Lord
Herschell stated” “... there is of course no such thing as a reasonable time in
the abstract. It must always depend upon circumstances . .. the only sound
principle is that “reasonable time” should depend on the circumstances which
actually exist’. Those which actually exist as to be contrasted with those that
ordinarily exist. But those actually existing are to be excluded in so far as they
have been caused or contributed to by the party having the duty to perform
within the time. In the same case Lord Watson stated’ *... the condition of
reasonable time has been frequently interpreted; and has invariably been held
to mean that the party upon whom it is incumbent duly fulfils his obligation,
notwithstanding protracted delay, so long as such delay is attributable to
causes beyond his control, and he has neither acted negligently nor
unreasonably’. Matters which are obviously to be taken into account will
include the numbers of documents to be examined and their complexity,
language, and the problems posed in considering any possible discrepancies.
It may also be relevant to consider the amount involved and any urgency, for
example, caused by the period of time between the tender of the documents to
the bank and the arrival of the vessel carrying the goods. A large and
experienced bank operating in one of the world’s financial centres may be
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expected to act more quickly than a small bank in an out of the way place.* It
would be relevant that a bank’s checking staff had been severely reduced by
an epidemic or that the bank had a sudden and unexpected flood of credit
work.

I [1893] AC 22.

2 [1893] AC 22 at 29.

3 [1893] AC 22 at 32.

4 See Bankers Trust Co v State Bank of India [1991] 2 Lloyd’s Rep 443 at 455.1 per Farquharson
LJ.

5.51 In Bankers Trust Co v State Bank of India' evidence was given of the
practice of the United Kingdom clearing banks to set a three-day time limit,
which in general permitted two days for checking and one for taking
instructions on any discrepancies found. In that case the bank had checked
some 900 pages of documents in three days, but it fell down over the time
wrongly allowed to its applicant to check them again.” In Hing Yip Hing Fat
Co Ltd v Daiwa Bank® three banking days following receipt of documents
was found reasonable to check 19 pages of documents against a four-page
credit. Kaplan ] referred to the smaller size of the Daiwa Ban k, to the fact that
checkers in Hong Kong did not have English as their mother tongue and to
the business of the particular month. In Ozalid Group (Export) Ltd v African
Continental Bank Ltd* it was common ground that five days should be
sufficient. In Seaconsar Far East Ltd v Bank Markazi® it was conceded that the
bank was entitled to five working days. A bank which goes about its rask
conscientiously should have nothing to fear provided, of course, that
exceptional circumstances do not take it out of the seven-day limit,* and it
may properly be hoped that the courts would not give much weight to
criticisms made with hindsight about delays of an hour or two here and there,
The Bankers Trust and Hing Yip cases, and also the more recent decisioncat
the Hong Court of Appeal in NV Koninklijke Sphinx GustavsbefsSv
Cooperatieve Centrale-Raiffeisen-Boerenleenbank’ suggest that indeéd they
will not. The court would have in mind that the success of such ar\a rgument
will mean that a beneficiary is paid for documents which do not caniply with
the credit, and the bank may find itself carrying a loss whichs \suite out of
proportion to the fault on its part.

1 [1991] 2 Lloyd’s Rep 443.

2 See para 5.52 below.

3 [1991] 2 HKLR 35.

4 [1979] 2 Lloyd’s Rep 231.

5 [1993] 1 Lloyd’s Rep 236 at 241.2. Cf [1994] 1 AC 438 at 446.

In some exceptional circumstances a bank may be able to rely on Article 17, Force Majeure: see
para 4.21 above.

7 |2005] 4 HKC 373.

(=3}

5.52  Under UCP 500, where the issuing bank had to determine whether to
refuse the documents within a reasonable time, it was very unwise for the
bank to permit the applicant itself to examine the documents for
discrepancies. The fact that Bankers Trust had permitted its client to double-
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check its examination of the documents (which took another three days) was

fatal to its claim. In the Court of Appeal it was stated, ‘In palrtu]'ul;lar we 1?
agreed that on no view should a bank be ;}ll(‘)wcd time to enab;_ve 3‘uyt:_rs. 0
examine the documents for the purpose of discovering ’rurrhe.r Lmu_i?agﬁ;es; :
In Bayerische Vereinsbank Akﬁ(’ﬂg(_’-SQUS{‘!?(:IfI v National Ban ,1Of» a ];5‘.(71{:_.
where the bank acted as a mere ‘postbox’ for communicating the applicant’s
decision, Mance ] stated:"

“What is clear, however, is that an issuing bank which (i) hands n|\"ir.fn. its
customer responsibility for determining \",-"hl.?t]'lt‘l'.LIDCLIIT]c"_i.}.[':i ilrlE\LAIbL-Istp-al'l';
(as distinct from making up its own mind in thc’l 1"1-1 st .lﬂht;il'I%_L" ‘mtg
approaching the customer, if at all, simply to ask whc'it 11u it is -P:&‘Phlrl-d.md
waive discrepancies identified by the bank), and then (i1) JL.(.I\!) s :
communicates whatever decision its customer reaches is hl«;eﬂly to take 11]1 ne
process more than the “reasonable time” allowed by art. 13(b) and to have
failed to act “without delay™ as required by art. 14(d) ...

Under UCP 600, where the issuing bank has a fixed ‘perlod of five bdnknllg_,
days, there is perhaps less risk in involving the applicant, but it cannot lwe
i . ) : 1 1 1 3 d - =% - 3
regarded as good practice; it is the job of the bank alone to examine the
oy (=

dedupients.

i 1 oyd’s Re 3 ed i ian Bank v
N Bankers Trust Co v State Bank of India [1991] 2 Lloyd’s Rep 443; applied in Indian Bank
i “Switzer 994] 2 SLR 121. o
Union Bank of Switzerland |1 . o o ,
2 [1991] 2 Lloyd's Re 443 at 452.1 per Lloyd LJ. Farquharson L] said, at 455.1, rhl.u ii nTlghrl](l);:
" rare occasions be permissible for the bank to permit [h_e npp_hc‘;m[ to qumnr t ‘CtlL'(.I-(lLLU"I!'IL]‘u.[
for the purpose of determining its correct course in the light of d:ic_rcpanmes already founc ) Dt
only where the discrepancies were of such a nature to require this for the applicant to asses
their significance.
3 [1997] 1 Lloyd’s Rep 59.
L S <6 At €9
4 [1997] 1 Lloyd’s Rep 59 at69. e el B on Bl
5 Bamnkers Trust Co v State Bank of India [1991] 2 Lloyd’s Rep 443 at 455.1 per Farqu

LJ.

Refusal or waiver

5.53 Article 16 provides:

‘Article 16: Discrepant Documents, Waiver and_Not_zce S

When a nominated bank acting on its nomination, a confirming ban \.il

any, or the issuing bank determines that a presentation does not comply,

Bl . (= .

it may refuse to honour or negoriate. ' _ ) -

b. When an issuing bank determines that a presentation does not an-pr|_v,} it
may in its sole judgement approach the applicant for a waiver utdt_)%
discrepancies. This does not, however, extend the period mentioned in
sub-article 14 (b)."

a.

5.54 When a bank determines that a presentation d(}et_: not uomplzi, it has
the right to refuse to honour. The issuing bank may also, in its sole judgment,
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approach the applicant, who is usually its customer, for a waiver of the
discrepancies. In many cases the discrepancies are of no commercial
significance (they may be trivial) and the applicant still wishes to take up the
documents and thereby acquire the goods; in that case, he will be prepared to
waive any discrepancies. This practice is very common and has the result that
a large number of credit transactions go through which would otherwise fail.'
The purpose of the approach must be limited to waiver and should not be
used to enable a joint decision to be made as to possible discrepancies. Of
course, the applicant may have commercial reasons for refusing a waiver, for
example if he no longer requires the goods, if he could purchase them
elsewhere at a better price, or if the goods have been lost after shipment when
at his risk.

I It has been suggested thar in England and America some 60-70% of the documents presented
tail to comply on first presentation, and a witness in Bankers Trust Co v State Bank of India
[1991] 2 Lloyd’s Rep 443 srated that in 90% of the cases where the applicant’s instructions
were sought the instructions were to accept the documents.

5.55 In a documentary sale, the buyer may in practice be able to take
possession of the goods shipped even though the documents are discrepant
and are refused by the bank. If so, then he will be deemed to have waived any
discrepancies in the documents for the purpose of the sale contract but (in
another illustration of the autonomy principle) it does not follow that there is
also waiver for the purpose of the bank’s obligations under the credit. In
Uzinterimpex |SC v Standard Bank plc,' the Court of Appeal rejected the
beneficiary’s argument that a bank was bound to pay under a demand
guarantee because the buyer had persuaded the carrier, in breach of duty, to
release the goods to it. Moore-Bick L] said:*

‘In the case of a documentary sale it is necessary, as that case shows, to
distinguish between the seller’s right to obtain payment from the bank undeg
the letter of credit and his right to obtain payment from the buyer where =
some reason the mechanism provided by the letter of credit fails, ¥eltite
decision in Saffron v Société Miniére Cafrika (1958) 100 CLR\ 231
demonstrates, acceptance of the goods by the buyer may render hiriiable for
the price and may to that extent involve a waiver on his part ofiscfepancies
in the documents that would otherwise have entitled him tovejett them, but
it is not sufficient to render the bank liable under the letter of credit to pay the
seller against documents that do not conform to its requirements.’

1 [2008] 2 Lloyd’s Rep 456.
2 At para 29.

5.56 It 1s to be noted that Article 16.b gives discretion to the issuing bank:
‘it may in its sole judgement approach the Applicant’. It has no obligation to
do so. No doubt a bank which has an ongoing business relationship with the
applicant would ordinarily consult its customer before rejecting the
documents, and hence the goods. However, if the applicant is in financial
difficulties, the bank is unsecured and there is a risk that the bank will not be
reimbursed if it pays the credit, then the bank will be glad of the opportunity
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to refuse the presentation and will not wish to approach the applicant for a
wailver.

5.57 The UCP deals only with the issuing bank’s right to seek a waiver.
Where documents are not initially presented to the issuing bank but to a
nominated or confirming bank, it will be that bank which would have to
decide whether to refuse the documents if discrepancies are found. There is no
reason in principle why a nominated or confirming bank should not seek a
waiver permitting it to pay against the discrepant documents. However, that
presents practical difficulties. The nominated bank would need to seek a
waiver from the issuing bank, which would in turn need to seek a waiver from
the applicant, a process which would be time-consuming and Amight not h}‘
possible within the five banking days permitted for the_nmm_nated bank’s
examination of the documents. Moreover, since the applicant is usually the
customer of the issuing bank rather than the nominated or confirming bank,
the latter will not usually have any particular interest in whether the
underlying transactions succeeds or fails. It is better practice for the
nominafed bank to promptly refuse the presentation, so t_hat the heneﬁcllary
may haye an opportunity to put them right within the period of the credit or
el send them for collection (see section F below).

5.58 Article 16.b provides that an approach to the applicant for a waiver
does not extend the period for examination of the documents, which remains
five banking days. UCP 500 Article 14.c similarly provided that an approach
did not extend the maximum time period of seven days

Notification of refusal

5.59 Article 16.c provides that when a nominated bank acting on its
nomination, a confirming bank (if any) or an issuing bank decides to refuse to
honour or negotiate, it must give a single notice to that effect to the presenter.

‘Article 16: Discrepant Documents, Waiver and Notice . _

¢.  When a nominated bank acting on its nomination, a confirming bank, if
any, or the issuing bank decides to refuse to honour or negotiate, it must
give a single notice to that effect to the presenter.

The notice must state:
i. that the bank is refusing to honour or negotiate; and
ii. each discrepancy in respect of which the bank refuses to honour or
negotiate; and
i,
a) that the bank is holding the documents pending further instructions
from the presenter; or _
b) that the issuing bank is holding the documents until it receives a waiver
from the applicant and agrees to accept it, or receives lfurt]mr
instructions from the presenter prior to agreeing to accept a waiver; or
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¢) that the bank is returning the documents; or
d) that the bank is acting in accordance with instructions previously
received from the presenter.
d. The notice required in sub-article 16 (c) must be given by
telecommunication or, if that is not possible, by other expeditious means

no later than the close of the fifth banking day following the day of
presentation.’

Time for notice

5.60 Does Article 16.d mean that notice must be sent by the close of the fifth
banking day, or that it must arrive with the other party before then? There
should be no difference where telecommunication is used. The question may
be material where telecommunication is not used and there is a delay between
the sending and the receipt of the notice. It may well be said that A has not
given notice to B until B has received the notice. Nonetheless it is suggested
that in the context of Article 16 it is sufficient that the bank refusing the
documents should complete the acts which it has itself to carry out to give
notice not later than the close of the fifth banking day following the receipt of
the documents.

5.61 Under UCP 500, Article 14.d required the bank to give notice of
refusal ‘without delay’* after its decision to refuse the documents.

“The words “without delay” mean what they say, and nothing is to be gained
by paraphrasing them. Where a decision to reject documents is made at or
about the close of business on a Friday, as may have happened in this case, we
would expect the obligation to give notice without delay to require that it be
given on the Monday, which was the next banking day ... It may well be in

other cases the obligation requires notice to be given on the same day as the
decision is taken.™

But it is for the party alleging delay, normally the beneficiary, to prove it.” The
requirement to give notice of the decision without delay is separate from and
additional to the obligation to examine the documents within\a reasonable
time. Thus, if the bank reaches a decision unusually rapidly, i &des not excuse
any delay in notifying the beneficiary.®

This was held to mean ‘without unreasonable delay’ in Rafsanjan Pistachio Producers Co-
operative v Barntk Leumi (UK) plc [1992] 1 Lloyd’s Rep 513 at 531.2: Seaconsar Far East Ltd
v Bank Markazi Jombouri Islami Iran [1999] 1 Lloyd’s Rep 36 at 42 (a decision on UCP 400
Article 16.¢).

Seaconsar at p42.

Seaconsar at p42.

L

Form of notice

5.62 Article 16.d requires the use of ‘telecommunication or, if that is not
possible, by other expeditious means’. “Telecommunication’ includes
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telephone, telex, fax and email. The ICC AC()m]TlL‘ntary on UCP 400 _refcrg
to ‘the practice of sometimes advising refusal by a properly authenticated
telephone call’. Where aurhentica_tiun is a pmb'lem it can be ensured '.Dy a
follow-up communication. In Rafsanjan Pistachio Pi'oc_fm‘ers Co-operative v
Bank Leumi (UK) plc' Hirst | stated "Moreover in my judgment it would be
most undesirable to construe Article 16(d) [now as amended, 14.d] in a
manner which obliged a bank to use a particular form of telecommuni-
cation. A telephone call might sometimes be the best mode. But I think that
a bank might justifiably consider that a rejection message, 'whlch is an
extremely important step ... should normally be sent in writing by telex;
this will also ensure that the message is timed and that the answc_r—huc_k
records receipt, and will thus avoid any subsequent dispute ... In ng Yip
Hing Fat Co Ltd v Daiwa Bank® evidence was given that in Hong Kong fax
and telex were not used to give notice of refusal because of problems with
authentication and verification: advice was sent by mail, courier or
messenger, which was found satisfactory given the size of Hong Kong and
the propinguity of its banks. Kaplan ] held that, if communication by
phone, fagnor telex was possible, it ought to be used so the beneficiary
could lzftow his position as soon as possible, in particular so he could, if he
was cible, correct the discrepancies before the crc?dlt‘:.; expiry or consider
offeritig an indemnity. Had this been the only point in the case the bank
wwsald have lost by reason of its delay in giving notice. The case emphasises
#he need for banks to follow the requirements of Article 16 precisely. If a
senior representative of the beneficiary is present at the branch ot the
issuing bank, then the decision can be communicated ()rally‘ to him, viva
voce, and there is no requirement for further notice.” The rathuale for thl;
is not that an oral communication is a form of teiucomnmniganon, which it
clearly is not, but because a term permitting such notification can be
implied into the documentary credit contract.”

1 [1992] 1 Lloyd’s Rep 513 at 53L

2 [1991] 2 HKLR 35. 7 . _ 1
Seaconsar Far East Ltd v Bank Markazi Jombouri Islami Iran [1999] 1 Lloyd’s Rep 36;
discussed by Bennett [1999] LMCLQ 507 at 515-516. Given the importance of the contents of
the notice, namely that the bank is prohibited from relying on discrepancies not qmrmned in
the notice, it is highly desirable for evidential purposes that there should be a written record.
See para 5.65 below.

4 [1999] 1 Lloyd’s Rep 36 at 39.

G

Single notice

5.63 A single notice of refusal must be given, which must cover each of the
matters in Article 16.c. Once the bank has given notice that it is refusing to
honour or negotiate, then subsequent notices can and should be ignored; this
was also the position under UCP 500 even though there was there no express
requirement for a ‘single notice’.'

1 More Queries and Responses on UCP 500, ICC No 596, Ref 27.
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7.2 The Collecting Bank and the Negotiation Bank

come to act as collecting bank for two rather different reasons. First, the
beneficiary may find it convenient to use its services in this way. For example,
the beneficiary may prefer to use its own bank to forward the documents
where they have to be presented abroad rather than forwarding them itself. It
may also want to have the documents checked by the bank for compliance
with the credit. If there are discrepancies, a bank may be in a better position
to request their waiver than the beneficiary itself. Secondly, the beneficiary
may have been financed by the bank to obtain the goods which are the object
of the transaction underlying the credit, either by way of a general overdraft
arrangement or by a specific advance. In either case the bank may well require
that the documents be presented through it, so that it has control of the
documents in the event that the transaction goes wrong. Where a credit is a
straight credit, that is to say, is not a negotiation credit, the only way in which
the beneficiary’s bank can involve itself with the documents to be presented
under the credit is to act as agent for collection unless, of course, the credit has
been advised through it.

The collecting bank as agent

7.3 A collecting bank acts as the agent of the beneficiary for the purposes of
presentation and receiving payment.’ This has the consequence that, if the
documents are fraudulent to the beneficiary’s knowledge, there will be no
obligation to pay the collecting bank.” So if the collecting bank makes an
advance to the beneficiary in anticipation of the collection, it will be at risk.
In cases of fraud it will be important, therefore, to determine whether the
bank is collecting in its own right having negotiated, ie purchased, the
documents from the beneficiary, or whether it is collecting as the beneficiar®’
agent. This may involve a careful examination of the relations berweentiie
bank and the beneficiary and of the relevant documents, particularly-as-o at
what stage, if it did, the bank credited the beneficiary with the\sum in
question.’

1 See, for example, the role performed by SCB in Marconi CommunicatiodswPT Pan Indonesia
Bank [2007] 2 Lloyds Rep 72 at 75.2.

2 See, among other cases, United City Merchants (Investments) Lid v Royal Bank of Canada
[1983] 1 AC 168 and European Asian Bank AG v Punjab Bank (No 2) [1983] 1 WLR 642 at
652A, [1983] 1 Lloyd’s Rep 611 at 615.1.

3 See European Asian Bank AG v Punjab Bank (No 2) [1983] 1 WLR 642 at 657, [1983] 1
Lloyd’s Rep 611 at 618, 619. For reference to the cases relating specifically to discount and
collection of bills of exchange see Benjamin’s Sale of Geods (7th edn) paras 22-067 et seq.

Recourse and fraud

7.4 If payment has been obtained fraudulently, then the paying bank has a
restitutionary claim against the beneficiary'. If the money is still in the hands
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of the collecting bank, or has been handed over to the beneficiary by the

collecting bank acting other than in good faith or acting with knowledge of

the paying bank’s claim, then a restitutionary claim may also lie against the

collecting bank.?

1 See para 9.48 below. ‘ _ - .

2 See para 9.50 below and the discussion of the scope of the change of position defence to
restitutionary claims in Niru Battery Manufacturing Co v Milestone Trading Ltd [2004] QB
985 at paras 143-172 and 191-192.

B NEGOTIATION BANKS
General

7.5 As mentioned in Chapter 6, the term ‘negotiation bank’ does not appear
in the UCP. It is used here to refer to a bank which has negotiated (ie
purchas€d) documents in its own right to be presented by it as a pril}ci'pal
undera letter of credit which is a negotiation credit. Straight and negotiation
crediss have been considered in Chapter 2.' The difference between credits
available by negotiation and negotiation credits has been described in para
2719, In short, a negotiation credit in this sense is one where the undertaking
given by the credit is addressed to all bona fide holders of the documents, or
to banks generally or to banks of a particular description. It is open to such
parties to negotiate, that is, to buy, the documents and to present them under
the credit in their own right. In contrast, the undertaking contained in a
straight credit is directed only to the beneficiary, and no other party can
obtain rights under the credit save by transfer (if it is transferable) Qr_by
assignment. A bank which purchases the documents under a negotiation
credit may be called a negotiation bank. The essential distinction between a
negotiation bank and a collecting bank is that a negotiation bank holds the
documents in its own right, whereas a collecting bank holds them as agent for
the beneficiary.

1 See para 2.20.

The contract

7.6 A negotiation bank becomes a contracting party to the credit, -andl, if ‘_rhe
undertaking contained in the credit is not honoured, it may sue the issuing
bank and any confirming bank. The contract probably comes into being when
the bank acquires the documents in reliance on the credit. The alternative 1s
that it comes into being when the documents are presented by it. The former
appears more consistent with the likely position between Fhe issuing bank and
the beneficiary, which is that the contract comes into being on the advice of
the credit to the beneficiary." A bank may acquire documents without reliance
on, and without intending to utilise, the letter of credit.” If it does so, it may
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be that it cannot then operate the credit. This appears to be the position in the
United States.” If it is the case that the contract between a negotiation bank
and the issuing bank comes into being when the negotiation bank acquires the
documents, it would follow that no contract would then come into being if
the negotiation bank acquires the documents with a different intention. But
this need not prevent a contract coming into being subsequently if the
intention changes, at any rate by the time documents are actually presented. It
is to be pointed out that the paying bank will not know in what circumstances
and with what intention the negotiation bank acquired the documents and so,
if that were relevant, it would not know whether or not it was bound to
accept them. It is therefore suggested that the more practical view is that a
bank which acquires documents without the intention of presenting them
under the credit, may later change its intention and do so. There is, however,
no authority in English law.

I See para 5.3 above.

2 See the facts in M A Sassoon & Sons v International Banking Corpn [1927] AC 711 set our at
para 5.96.

3 See Banco Nacional Ultramarino v First National Bank of Boston 289 F 169 (1923).

Recourse against a negotiation bank

7.7 A negotiation bank is in the same position as the beneficiary of a credit
so far as any question of recourse by an issuing or confirming bank is
concerned. Subject to para 7.8 below, it is suggested that there is, therefore,
no right of recourse for the reasons discussed in Chapter 5§ and Chapter 6.

1 Paras 5.93 et seq and 6.45 e seq.

Fraud

7.8 The right of a negotiation bank to operate the credit i otdefeated by
the fact that the beneficiary or a third party has been fraudulenit, provided that
it takes the documents in good faith. The negotiation bank is not responsible
for the genuineness of the documents.' There can, however, be recourse
against a negotiation bank if there was fraud by the beneficiary and the
negotiation bank did not take the documents in good faith or if there was
independent fraud by the negotiation bank itself. Formerly, the position was
different for a bank which was not a negotiation bank but a bank which had
agreed to discount a deferred payment credit by taking an assignment of the
beneficiary’s rights. That distinction, however, is no longer the case.”

I See Guaranty Trust Co of New York v Hannay ¢ Co [191 8] 2 KB 623, European Asian Bank
AG v Punjab Bank (No 2) 1[1983] 1 WLR 642 at 652 and 658 and more generally United City
Merchants (Investments) Ltd v Royal Bank of Canada [1983] 1 AC 168 and Chapter 9 below,

2 See para 6.19 above.
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Recourse by negotiation bank

7.9 The bank will undertake to negotiate the documents upon terms which
may be found in the bank’s form completed by the beneficiary requesting the
bank to negotiate the documents, or the terms may be found in other
documents. It is essential to examine the relevant documents to see what the
terms are. Generally the position may be stated as follows. Whereas an issuing
bank can look only to the applicant for reimbursement and if the documents
which it has accepted do not conform to the credit it is at risk, and a
confirming bank can only look to the issuing bank and is similarly at risk, a
negotiation bank is free to agree rights of recourse against the beneficiary. The
negotiation bank’s position is closely allied to that of the beneficiary and
unlike an issuing and a confirming bank, will ordinarily have recourse against
the beneficiary if the credit fails to provide payment, as is discussed in the next
two paragraphs.

(@))Bills of exchange

7.10 Where, as is usually the case, a negotiation bank buys documents
which include drafts, if these are dishonoured the bank has the right of
recourse of a holder against the beneficiary as the drawer of the draft.' The
negotiation bank will only lose this right of recourse on the bill if it is
expressly agreed that it shall not have such a right, either as part of tl_w
terms on which the bill is discounted, or by the beneficiary marking the bill
when he draws it ‘without recourse’ or with some other wording so as to
exclude his liability under it to a holder.” Such a wording, however, would
not exclude recourse where the beneficiary was fraudulent, although, as the
negotiation bank if bona fide would take the documents free of the fraud
and be able to present under the credit, recourse should not then be
necessary (assuming the documents were otherwise compliant).’ Even where
the bill is drawn without recourse, the negotiation bank may perhaps have a
right of recourse arising not on the bill but separately from the negotiation
transaction itself.’ But it is more likely that the drawing of the bill ‘without
recourse’ negates any such right. In short, the negotiation bank will
normally be entitled to recover from the beneficiary what it has paid with
interest in the event that the bill is dishonoured because the documents are
rejected as not complying with the credit, or for any other reason not the
fault of the negotiation bank.

Bills of Exchange Act 1882, 55(1).

1

2 See Bills of Exchange Act 1882, s 16(1).

3 See also Bills of Exchange Act 1882, s 29(1) and 38(2). In KBC Bank v Industrial ,S‘l(’{’!‘f’;”\'}
Ltd [2001] 1 Lloyds Rep 370 the negotiation bank’s claim in deceit against the beneficiary
succeeded despite having negotiated ‘without recourse’. The documents ““g‘”“”.”d were
discrepant as well as fraudulent and it was, therefore, common ground that the issuing bank
had been entitled to reject them.

4 See Case 11 in Case Studies on Documentary Credits, ICC No 459,
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Time at which fraud must be apparent

9.53 At what time must the fraud be apparent to the bank? This question
arises in two different situations: first, if the bank has already paid on the
credit and the applicant (or other instructing  party) is resisting
reimbursement;' secondly, if the bank has not paid and

i resisting
proceedings by the beneficiary for payment under the credit.?

1 See para 9.40.
2 See para 9.32.

9.54 In the first situation, if the bank pays in accordance with the terms of
the credit, then it is entitled to reimbursement unless there was clear evidence
of fraud at the time of payment.' The bank has a strictly limited period to
consider the documents and cannot and should not engage in prolonged
inquiries of the sort which might be carried out at a full trial between
beneficiary and applicant. It is not open to the applicant objecting to the
bank’s decision to rely on evidence not made available to the bank ar the time
of payment. See United Trading Corpn SA v Allied Arab Bank Ltd:

‘The relevant date for establishing knowledge of fraud

It seems to us clear that, where payment has in fact been made, the bank’s
knowledge that the demand made by the beneficiary on the performance
bond was fraudulent must exist prior to the actual payment to the beneficiary
and that its knowledge at that date must be proved. Accordingly, if all a
plaintiff can establish is such knowledge after payment, then he has failed to
establish his cause of action. The bank would not have been in breach of any

duty in making the payment without the requisite knowledge. We doubt that
this is really open to contest.

I Crédit Agricole Indosuez v Generale Bank [1999] 2 All ER (Comm) 1009 at 1015.
2 [1985] 2 Lloyd’s Rep 554n at 560.

9.55 In the second situation, if fraud is apparent at the time payrhent is due,
then the bank must not pay and has a defence to a claim by the beneficiary.
Suppose, however, that the bank rejects documents for alieged discrepancies
or for alleged fraud but that decision is subsequently held (br conceded) to be
wrong based on the material available at the time payment was due, can the
bank defend proceedings relying on new evidence of fraud which came to light
after the date for payment but before the trial? As discussed above, in Balfour
Beatty Civil Engineering v Technical & General Guarantee Co Ltd' Waller L]
identified the ‘absurdity’ that would result if a court, having heard evidence on
an application for summary judgment, felt bound to give judgment because it
concluded that, although fraud was now sufficiently established, it had not
been sufficiently established and known to the bank at the time when the
demand was made under the relevant instrument. The key to avoiding this
absurdity lay in his view in recognising that the bank would, in this situation,
have a cause of action against the beneficiary for fraudulent misrepresentation,
on which it could obtain summary judgment which it could then use to
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inguish its liability on the instrument. In a case where the fraudulent
e resentation was so clear as itself to justify summary judgment, no
g}lf?irgglty: arc;se. The parties’ ;smblished rights 1t0_ iUd|gnwn§tch~)-§15!(:{g 31115115136/

el out and preclude any judgment on the '.Tl‘dll‘ﬂ. n {)tigr ca a8, df |
Cﬂ-]'tit‘nce of fraud was ‘powerful’ the bank could either seek a stay of execution
;’31\1{ l1‘etspeu:t of its liability on the instrument or a det?rll‘a.i of_alnjy |~udg21m[1et5;)l:[;}:ﬁ
instrument until after trial of its counterclaim. If tlt: evic Lllf_levia A U
powerful, the bank would simply be left to pursue a counterclaim ag
beneficiary for reimbursement or its remedy against its customer.

999) 6 1 1 18 e pa 9.35 above.

9 8 Co R (0, see . ‘

2 ([] this context powe ful evidence’ is similar to ‘rea prospec ol success’. See S(T]Li Litd Bd.‘h] e
I 3 1 1

du Caire [2000] 2 Lloyd’s Rep. 600.

- . .
9.56 However, in the later case of Safa Ltd v Banque du Caire l}Xfaller. L]
y ’ 1 1 = 3 P SO S 2
accepted that a claim by a bank that is being sued on \Vhﬂtdlt‘ﬂ eges Ii:
fraudulent demand is something the bank caln rms;{e by _wayUc;\f E{i(j:nge(g;;fs;ri
" S1 é rclaim. In Solo Industries v Canare
off and.dat simply by countercla ; td v
Bank>Munce L] (with whom the other members of the Court of Appeal
[ L s ‘ . : 2 o
agreetty considered Waller LJ’s analysis in Balfour and held that:

‘Another way of reaching the same COTlClLlSiDH in cases wh{cre t(l:;c-re quli';:
although not before the time of the hearing, es‘r‘ahllsheﬁ f?llls,‘{m{{, pFofr;u.d')
also in case where there is, by the same time pqwr_srfull U«I]Lc-nﬂu Ot.sh‘m]]d
may be by applying Lord Diplock’s underl_vnlxg principle t Iqt T[]’e t\}ourr Shopd
not lend its process to assist fraud :_md_ tlmt. h‘au_d unravels all”. 1 -()JL.l oy
arises in this context of the grant of i|1_|uncr1ve relief urrg_f any rrerqctnrt.,m‘;] 1o
that purpose to have a cause o_f action. It ‘wu%l'lcj affront it:,oohliii?lstc,) ;ive
probably general principles relating to illegality, if L()lll’[’f "‘Wl?.,o 'di[ent[v&:

judgment in favour of a beneficiary now shown to be acting frau y-

1 [2000] 2 Lloyd’s Rep 600.
2 l{ZUOI] EWCA Civ 1059; [2001] 1 WLR 1800 at [21].

9.57 In Mabonia Ltd v JP Morgan Chase Bafzk,' Colman ] cxpr?sseddrhde V]fv.:’
that it was unnecessary to confine the bank’s position to one foun ‘e{ (nT .;‘;
counterclaim for damages or circuity or p()tentm.l circuity of aatul)rj.l 1s (;1135, 1 :
there is before the court evidence which establishes fraud by tcilt mnf' uI:-; }i
there is evidence sufficient to establish a strailght defence bLase (;1.1 ex tltl[;e
causa’. For this purpose Colman ] agreed with Waller L] sbana );513 (1)211 e
Balfour Beatty case that the strength of the fraud case has to 1; tfj e Duese
evidence available at the hearing as distinct from the tlmev 0‘ (Lrn(“hi;sed
reasoned that just as the bank’s entitlement to withhold P%ym’ent f“ﬁ:ud sed
according to the United City Merchants case, on clear ev cllc 61]-Led0' T2 i de
therefore of an ex turpi causa defence at the time when the emand‘ls {11::-{ (f p ,
payment would otherwise be due, so also the balqk should l:rave_a _‘rﬂf ct e?ﬁe
on the basis of ex turpi causa at whatever stage in tht_f pr:)Lee(Till}gi;s Prl‘o‘rhgﬂjtv
hearing it can adduce the evidence necessary to estab!lsh frau + Tje Z-'liVTl a ity
of the defence could not depend on whether ledﬂ'lct‘ of frau 1we§0
available before or after demand is made and payment is otherwise due.
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20037 EWLI =
}I |{_r0t(l)aJ LI\\' HC 1927 (Comm); [2003] 2 Lloyd’s Rep 911 at paras 4547

4 lll.]":':l ;;LL%:IL nr(q m{ Coaoke | agr ced_wl[h Colman J's conclusions on this issue See M i

JE Morgan Chase Banj: [2004] EWHC 1938 (Comm) at para 209 i
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I This is the general rule in ¢ g i 8
e general rule in contracrual disputes: Chitty on Contracts (30th edn) para 24-014

Other materials on fraud

9.59 For ¢ ari ]

& f%on‘}piusun purposes, set out below are the relevant extravts
|9:9q (?51;)94;11] ulent or ;1bus_|ve drawings in International Standby Rya :rci:cs
[ ) - ‘ ; b, [
(*ommerni-.(] C(a get of rules for standby credits), the United States Uhiform
éuqmmges mdustc a{?,d Lrhe United Nations Convention on dependent

arantees 3 andby Letters of Credit. None of is di AN
antees y Letters ) - None of these is diréVy applic:
to the English law on the fraud exception. X7 applicable

(@)  Fraud and ISP98’

9.60 Like tl if X
. e Uniform Custom 98 ¢ g
. S, ISP)& does not make p e o
but contains an €Xpress reservation: ke provision for frau ’

‘Rule 1.05: Exclusion of M : :
it Draniag atters Related to Due Issuance and Fraudulent or

These Rules do not define or otherwise provide for:

C. [if‘ff‘ﬂst‘\ to ['IU our l_(. fra d abuse, € .
ased on trau 5 l ]
- : €, Or SiI 1]] A matters ] 1ese
latters are jt'“ [o in lL<l| c IJ“/. '

I See para 12.34 below.
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(b) Fraud and the United States Uniform Commercial Code

9.61 The United States Uniform Commercial Code (UCC) applies to credits

soverned by United States state law and not, of course, to those governed by
English law. The UCC is also displaced, so far as it is inconsistent, by the
provisions of the UCP where they are expressly incorporated into a credit.
However, it is a useful illustration of how the exception can be codified.

“UCC §5-109 Fraud and Forgery:

(a) If a presentation is made that appears on its face strictly to comply with
the terms and conditions of the letter of credit, but a required document
is forged or materially fraudulent, or honor of the presentation would
facilitate a material fraud by the beneficiary on the issuer or applicant:
(1) the issuer shall honor the presentation, if honor is demanded by

(i)  a nominated person who has given value in good faith and
without notice of forgery or material fraud,

(ii) a confirmer who has honored its confirmation in good faith,

(iii) a holder in due course of a draft drawn under the letter of
credit which was taken after acceptance by the issuer or
nominated person, or

(iv) an assignee of the issuer’s or nominated person’s deferred
obligation that was taken for value and withour notice of
forgery or material fraud after the obligation was incurred by
the issuer or nominated person; and

(2) the issuer, acting in good faith, may honor or dishonor the
presentation in any other case.’

(c) Fraud and the United Nations Convention on Independent
Guarantees and Standby Letters of Credit

9.62 The Convention entitles but does not impose a duty on the
guarantor/issuer, as against the beneficiary, to refuse payment when
confronted with fraudulent or abusive demands for payment. The Convention
has not been ratified by the United Kingdom, United States or any
Commonwealth country or European Union member state.' However, it
provides another codification of the exception. The Explanatory Note to the
Convention® states that ‘a main purpose of the Convention 1s to establish
greater uniformity internationally in the manner in which guarantor/issuers
and courts respond to allegations of fraud or abuse in demands for payment
under independent guarantees and stand-by letters of credit ... That difficulty
and the resulting uncertainty have been compounded further because of the
divergent notions and ways with which such allegations have been treated
both by guarantor/issuers and by courts approached for provisional measures
to block payment. The Convention helps to ameliorate the problem by
providing an internationally agreed general definition of the types of situation
in which an exception to the obligation to pay against a facially compliant
demand would be justified’.
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‘Article 19 Exception to payment obligation:

(1) If it is manifest and clear that:

(a) Any document is not genuine or has been falsified:

(b) No payment is due on the basis asserted in the demand and the
supporting documents; or

(¢) Judging by the type and purpose of the undertaking, the demand
has no conceivable basis, the guarantorfissuer, acting in good faith,
has a right, as against the beneficiary, to withhold payment.

(2) For the purposes of subparagraph (c) of paragraph (1) of this article, the
following are types of situations in which a demand has no conceivable
basis:

(a) The contingency or risk against which the undertaking was
designed to secure the beneficiary has undoubtedly not materialized;

(b) The underlying obligation of the princi pal/applicant has been
declared invalid by a court or arbitral tribunal, unless the
undertaking indicates that such contingency falls within the risk to
be covered by the undertaking;

(¢} The underlying obligation has undoubtedly been fulfilled to the
satisfaction of the beneficiary;

(d) Fulfilment of the underlying obligation has clearly been prevented
by wilful misconduct of the beneficiary;

(¢) In the case of a demand under a counter-guarantee, the beneficiary
of the counter-guarantee has made payment in bad faith as
guarantor/issuer of the undertaking to which the counter-guarantee
relates.’

I The Convention has been ratified or acceded to by Belarus, Ecuador, El Salvador, Gabon,
Kuwait, Liberia, Panama and Tunisia.
2 See paras 45 and 46 of the Explanatory Note by the UNTCTRAL secretariat,

B INJUNCTIONS

Introduction

9.63  Where the applicant for a documentary credit or a pertormance bond
considers that the beneficiary is going to make or has made a presentation
under the credit or bond which he should not make and which should not be
met with payment by the paying bank, he may seek to prevent the
presentation or payment or both by applying for injunctions against relevant
parties. Such an application will meet a number of difficulties. Injunctions
have been upheld in three cases: Themehelp Ltd v West;' Kvaerner John
Brown Ltd v Midland Bank plc® (both in reliance on the fraud exception and
criticised in Czarnikow-Rionda v Standard Bank);® and Lorne Stewart plc v
Hermes Kreditversicherungs AG* (where a performance bond was found not
to be payable according to its terms). The general principles to be applied in
applications for interlocutory injunctions were set out in the speech of Lord
Diplock in American Cyanamid Co v Ethicon Ltd,” but caution must be
exercised in drawing too close parallels with those general principles because
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of the special factors which apply to letters of credit, :!11101 the public policy in
not obstructing the flow of the ‘lifeblood of commerce’.® A claimant faces two
difficulties in particular. First, he must show that he has a good arguable claim
against the party he is seeking to injunct. This will m_vq]ve him estabhs.hmg a
case of fraud to the knowledge of the party to be !nmnctcd (otherwise l?he
court will not interfere with the operation qf the credit), ;11}d he must establlsb
a duty owed to him by that party, @ther in contract or in tort. Sc_concﬂy,[lf
must appear that the grant of an injunction is the correct exercise of the
court’s discretion after considering the balance of convenience. So, even it a
case as to fraud is sufficiently established, the case is likely o fail where the
party sought to be injuncted is a bank because damages will be a sufficient
remedy for any breach of duty by the bank. These principles as developed in
connection with documentary credit and performance bond or guarantee
cases are considered below.

1996] QB 84. N o
1998] CLC 446. The balance of convenience was not explicitly considered by the court.
1999] 2.Lloyd’s Rep 187 at 190.2.

Unregtcted, 22 October 2001) Garland J.

[1975MC 396. _ .

7oy Josi Re v Walbrook Insurance Co Ltd [1996] 1 WLR 1152 at 1161.

L[
2
E
(

3
4
5
6

The basic rule — the autonomy of the credit’

9.64 The basic rule is that the court will not interfere to prevent the
operation of a credit on the ground of matters which are extraneous to the
credit itself. This is but one aspect of the autonomy principle. In quzeb
Malas & Sons v British Imex Industries Ltd" the plaintiff buyers considered
that the goods supplied as the first instalment under a two-instalment contract
were seriously defective and sought to prevent the defendant sellers from
presenting documents in respect of the second instalment under the confirmed
credit which the buyers had arranged to be opened as the means of payment.
The injunction was refused. In giving the leading judgment in the Court of
Appeal, Jenkins L] stated:’

“We have been referred ro a number of authorities, and it seems o be plain
enough that the opening of a confirmed letter of credit constitutes a bargain
between the banker and the vendor of the goods, which imposes upon the
banker an absolute obligation to pay, irrespective of any dispute there may be
between the parties as to whether the goods are up to contract or not. Ar}
elaborate commercial system has been built up on the footing r}_mr bankers
confirmed credits are of that character, and, in my iudgmenr, it wou].d be
wrong for this court in the present case to interfere with that established
practice.

There is this to be remembered, too. A vendor of goods selling against a
confirmed letter of credit is selling under the assurance that nothing will
prevent him from recciving the price. That is of no mean advantage when
goods manufactured in one country are being sold in another It is,
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furthermore, to be observed that vendors are often reselling goods bought
from third parties. When they are doing that, and when they are being paid
by a confirmed letter of credit, their practice is — and I think it was
followed by the defendants in this case — to finance the payments :1ece551:'v
to be .m;u.ie to their suppliers against the letter of credit. That 5vsrem£ of
financing these operations, as I see it, would break down completely if a
dl__sput'e as between the vendor and the purchaser was to have the effect o‘f
“freezing”, if T may use that expression, the sum in respect of which the
letter of credit was opened.’

I Cited, Themehelp Ltd v West [1996] QB 84, CA.
2 [1958]2 QB 127.
3 See [1958] 2 QB at 129,

9.65 In Howe Richardson Scale Co Ltd v Polimex-Cekop' the claimant
sellers had arranged for a performance bond or guarantee to be given by the
second defendant bank in respect of the deposit paid to them by the buyers
(who were the first defendants), the deposit to be repaid by the bank on the
buyer’s first demand if the goods were not delivered by a date. Problems arose
in the performance of the contract, in particular as to the opening by the
buyers of a letter of credit. The sellers contended that in any event the goods
were delivered to warehouse by the date. The buyers made a demand on the
.b(?n_d and the bank informed the sellers that it felt bound to pay. The sellers
initially sought injunctions against the buyers and the bank, but did not
pursue the latter on appeal. The buyers did not take part in resisting the
application, the case being argued by the bank. The Court of Appeal declined
to follow Elian and Rabbath v Matsas® where an injunction restraining a
party from calling a guarantee was granted, stating that that decision shoulé
be regarded as very special.’ Roskill L] stated:* k

“The bank,_ in principle, is in a position not identical with but very similar
to the position of a bank which has opened a confirmed irrevocabletiester
of credit. Whether the obligation arises under a letter of credit of \ider a
guarantee, the obligation of the bank is to perform that which iris vequired
to perform by that particular contract, and that obligation dots hot in the
ﬂl'l_jl.r]fil'}-' way depend on the correct resolution of a distulé ‘as to the
sufficiency of performance by the seller to the buyer or by“the buyer to the
seller as _the case may be under the sale and purchase contract; the bank
herfe is simply concerned to see whether the event has happéned upon
\f"vhlch its obligation to pay has arisen. The bank takes the view that that
time has come and that it is compelled to pay; and in my view it would be
quite wrong for the Court to interfere with Polimex’s apparent right under
this guarantee to seek payment from the bank, because to do so would
involve putting upon the bank an obligation to inquire whether or not there

had been timeous performance of the sellers’ obligations under the sale
contract.’ '

[1978] 1 Lloyd’s Rep 161.

[1966] 2 Lloyd’s Rep 495.

See [1978] 1 Lloyd’s Rep at 165.1.
[1978] 1 Lloyd’s Rep at 165.2.
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9.66 Lastly, it is worth quoting an often-referred-to passage from the
judgment of Kerr ] in R D Harbottle (Mercantile) Ltd v National Westminster
Bank Ltd.' He stated:

‘It is only in exceptional cases that the courts will interfere with the machinery
of irrevocable obligations assumed by banks. They are the life-blood of
international commerce. Such obligations are regarded as collateral to the
underlying rights and obligations between the merchants at either end of the
banking chain. Except possibly in clear cases of fraud of which the banks
have notice, the courts will leave the merchants to settle their disputes under
the contracts by litigation or arbitration ... The courts are not concerned with
their difficulties to enforce such claims; these are risks which the merchants
take. In this case the plaintiffs took the risk of the unconditional wording of
the guarantees. The machinery and commitments of banks are on a different
level. They must be allowed to be honoured, free from interference by the
courts. Otherwise, trust in international commerce could be irreparably
damaged.’

1 [1978],QB 146 at 155H-156A.

Vhe fraud exception and proof

9.67 The autonomous nature of letters of credit means that absent fraud by
the seller presenting documents to the confirming bank seeking payment, the
court will not restrain a bank from paying a letter of credit which is payable
according to its terms, nor a beneficiary from seeking payment. Nor, again,
absent fraud, will the court restrain a beneficiary from drawing on a letter of
credit which is payable in accordance with its terms on the application of a
buyer who is in dispute with the seller as to whether the underlying sale
contract has been broken.' The exception has been considered specifically in
relation to injunctions in a number of cases.? It has been emphasised in all of
them that the fraud and the knowledge of the bank must be clearly
established. Thus in the Edward Owen case’ Lord Denning MR stated* “The
only exception is where there is a clear fraud of which the bank had notice’
and Browne L] stated:® ‘But it is certainly not enough to allege fraud: it must
be “established” and in such circumstances I should say very clearly
established.” Geoffrey Lane L] referred® to ‘if it had been clear and obvious to
the bank that the buyers had been guilty of fraud’. With this in mind, at the
termination of the judgment of the Court of Appeal in Bolivinter Oil SA v
Chase Manbattan Bank’ the court gave general guidance as to the granting of
ex parte injunctions in relation to credits and bonds. The court stated:"

‘Before leaving this appeal, we should like to add a word about the
circumstances in which an ex parte injunction should be issued which
prohibits a bank from paying under an irrevocable letter of credit or a
purchase bond or guarantee. The unique value of such a letter, bond or
guarantee is that the beneficiary can be completely satisfied that whatever
disputes may thereafter arise between him and the bank’s customer in relation
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to the performance or indeed existence of the underlying contract, the bank is
personally undertaking to pay him provided that the s;;ecifjcd ::c;nditionq are
met. In requesting his bank to issue such a letter, bond or guarautee.- ;'ht‘
customer is seeking to take advantage of this unique characteristic. If. sq:fc' in
the most exceptional cases, he is to be allowed to derogate from ‘rhé-l;‘m.k"
persnnal_apd irrevocable undertaking, given be it again noted at his reqlue-;rb
by uhtm_nmg an injunction restraining the bank from honourin th..'u:
Lmdermkmg, h_e will undermine what is the bank’s greatest asset |1L§wev;:r
lurgc_ and 1r|ch it may be, namely its reputation for financial and Ccimtractuql
probity. Furthermore, if this happens at all frequently, the value of [};e

irrevocable letters of credit and perfor
_ and performance bonds and guarantees wi
undermined. - sl be

J udges “who are asked, often at short notice and ex parte, to issue an
injunction restraining payment by a bank under an irrevocable letter of Creélit
or performance bond or guarantee should ask whether there is any challenge
to the vall_diry of the letter, bond or guarantee itself. If there is not o; if tﬁe
challenge is not substantial, prima facie no injunction should be granted and
the l_)a]yk should be left free to honour its contractual obligation (-1lrh0u h
restrictions may well be imposed upon the freedom of the hcneficia;r‘v to dega]
with the money after he has received it. The wholly exceptional case where an
injunction may be granted is where it is proved that the bank knows that 3;1

demand for payment already made or which may thereafter be 1.11'1dle wi]);
clearly be fraudulent. But the evidence must be clear, both as to rhel fact of
h"&.l._l.d‘ and as to the bank’s knowledge. It would certainly not normally be
sufficient that this rests upon the uncorroborated statement of the CLz;tc)h1er
for irreparable damage can be done to a bank’s credit in the relatively bri*;'
[‘Ill](:“WI].lCI‘l must elapse between the granting of such an injunction and ':n
application by the bank to have it discharged. The appeal will be disn;isscgl.'

L Group Josi Re v Walbrook Insurance Co Ltd [1996] 1 52 2; Siri

) f}]?:’-f}‘dﬂ{f’ Co v FAI General Insurance 1td [2003] LWC}-]\ Civvzl.:f{}; ||2|0§0—3] : I\)G(/(JJ_ly’G{l‘t#S”ms

2 Discount Records Ltd v Barclays Bank Ltd [1975] 1 WLR 315; R D Harbottle (f\/_Ierr'-.' e
Ltd v National Westminster Bank Itd [1978] QB 146; Edward Owen Engineerine lt' niJ'
Barclays Bank :’F'tf(’?'!‘ltﬂil'l?i’(!l' Ltd [1978] QB 159; Bolivinter Qil SA v C}st:’d Msszh-:;:tn B‘;ni
|l984_| 1 I.Io_yd S llep 25}, also reported in part ar [1984] 1 All ER 351n, [1984\1 WLR 59?-
United Trading Corpn SA v Allied Arab Bank Ltd [1985] 2 Lloyd’s Rep 5541t; Firkan Timber
Lj‘d v 'Bm‘a'[uy.s Bank plc [1987] 1 Lloyd’s Rep 171; Tbemc’belp Lid v \k 'sf![;éggl Q.BHSZT
(:z‘zrm{zrmLerzcia v Standard Bank [1999] 2 Lloyd’s Rep 187. See alsd NoSery f Lloyd’ )
Canadian Imperial Bank of Commerce [1993] 2 Lloyd’s Ru. ‘W»: D » é o P Re v
Walbrook Insurance Co Ltd [1996) 1 WLR 1152, PR Group Josi Re v
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realistic inference was that the beneficiary was guilty of fraud. Ackner L]
stated:”

“The evidence of fraud must be clear, both as to the fact of fraud and as to the
bank’s knowledge. The mere assertion of allegation of fraud would not be
sufficient (see Bolivinter Oil SA v Chase Manhattan Bank [1984] 1 Lloyd’s
Rep 251 per Sir John Donaldson MR at p 257). We would expect the Court
to require strong corroborative evidence of the allegation, usually in the form
of contemporary documents, particularly those emanating from the buyer. In
general, for the evidence of fraud to be clear, we would also expect the buyer
to have been given an opportunity to answer the allegation and to have failed
to provide any, or any adequate answer in circumstances where one could
properly be expected. If the Court considers that on the material before it the
only realistic inference to draw is that of fraud, then the seller would have
made out a sufficient case of fraud.

While accepting that letters of credit and performance bonds are part of the
essential machinery of international commerce (and to delay payment under
such documents strikes not only at the proper working of international
cosiherce but also at the reputation and standing of the international
anking community), the strength of this proposition can be over-
wriphasised. As Mr Justice Neill observed in the judgment under appeal, it
cannot be in the interests of international commerce or of the banking
community as a whole that this important machinery that is provided for
traders should be misused for the purposes of fraud. It is interesting to
observe that in America, where concern to avoid irreparable damage to
international commerce is hardly likely to be lacking, interlocutory relief
appears to be more easily obtainable. A temporary restraining order is made
essentially on the basis of suspicion of fraud, followed some months later by
a further hearing, during which time the applicant has an opportunity of
adding to the material which he first put before the Court. Moreover, their
conception of fraud is far wider than ours and would appear to include
ordinary breach of contract. (See Dynamics Corp of America v Citizens and
Southern National Bank 356 F Supp 991 (1973); Harris Corp v NIRT 691 F
2d 1344 (1982); and Itek Corp v F N Bank of Boston 566 F Supp 1210
(1983)). These cases appear to indicate that, for the purpose of obtaining
relief in such cases, it is not necessary for an American plaintiff to
demonstrate a cause of action against a bank, whereas it is as previously
stated, common ground that a plaintiff must in this country show a cause of
action. There is no suggestion that this more liberal approach has resulted in

3 Edward Owen Engineering Ltd v Barclays j |
I ays B ¢ Interme 5

‘ 3 (1978 QB t39ar e g Lic clays Bank International Ltd. [1978] QB 159, |

5 [1978] QB 159 ar 173A. l

|

the commercial dislocation which has, by implication at least, been suggested
would result from rejecting the respondent’s submissions as to the standard of
proof required from the plaintiffs. Moreover, we would find it an
unsatisfactory position if, having established an important exception to what
had previously been thought an absolute rule, the Courts in practice were to
adopt so restrictive an approach to the evidence required as to prevent
| themselves from intervening. Were this to be the case, impressive and high-
sounding phrases such as ‘fraud unravels all’ would become meaningless.

6 [1978] QB 159 at 175,
7 [1984] 1 Lioyd’s Rep 251.
[ 8 [1984] 1 Lloyd’s Rep at 251, [1984] 1 WLR ar 393, [1984] 1 All ER ar 352.

9.68 In United Trading Corpn SA v Allied Arab Bank' the Court of Appeal
had to consider an argument that every possibility of an innocent explan}a[ti(;n '
had to be excluded by the applicant for the injunction. In rejecting this as an
over-statement of the burden of proof the court entered upon a détqi];d
examination of what must be shown and concluded that it was sufﬁcientcthﬁt

| it established as seriously arguable that, on the material available, the only

The learned Judge concluded that the test to be applied by the Courts is the
standard of the hypothetical reasonable banker in possession of all the
relevant facts. Unless he can say “this is plainly fraudulent; there cannot be
any other explanation”, the Courts cannot intervene. We respectfully
disagree. The corroborated evidence of a plaintiff and the unexplained failure
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12.41  As under the UCP, non-documentary conditions in the

dlsrega[:dcd. H_owever, a condition is not non—docuinentary if its fulfi]

ic;n l)?‘ determined by' rhe‘issucr from the issuer’s own records or Wi[thi;nfilln

1‘5;3:::; s)f?c.)ngml opleF;?r1911s , eg the dat_e of presenrgtion of the document to rh:
r or a fact wn_ah. can be taken from a published index (eg if a standp

provides for determining amounts of interest accruing according t blis 4

mterest rates).! SR

I Rule4.11.

standby can be

(c) Rejection

:tijf -Ilfj tlgje lﬂss‘ue‘r rejects the presentation it must give a notice of dishonour
dg‘ g a :suhrcpanuc_zs. on wlngh the dishonour is based and return the
gi\;url;l:)ﬁ;li'gs ;c::édeug:[}i?c:alqry' cir dispose of them on his instructions. Failure to
However, unlike thg L}Ef’ss.;ltfrﬂit{l?:? idymg OI} . dllSCFZPRHCY o
JCP, a fa ¢ to state that the documents are bein
Eit;gélsiirtrdgzlgdnzind:n% iii waéve_r or pending further instructions from th§
e oy dou pref: ude a defence to payment by the issuer. This reflects
- ract that documents presented under standby credits normall hav
intrinsic value. The ISP98 rules on giving notice of dishonour dgrffer fe i
those in both UCP500 and UCP600. Notice must be iven witl it 8
::a::gnal;:e tu’r:je, bqr notice within three days after presenrftion is de:;;qeg
asohable and notice more than seven days is deemed not reas ble.?
particular feature of ISP98 is that if the applic s e
_ _ f . . applicant refuses to take u
iaic?chvnents_;rf)m thf‘ issuer he is obhgf{d to give a notice of dishonour to thg
tla,uel ?\Fi)ecfli ying the d]SC_rEngCl_ﬁS, failing which he is precluded from raising
tj;?en. af‘t)e ,\ﬁt'ld tm'm l:,]e‘llj‘[Od‘lS given, but notification must be given ‘with lna
- anet the applicant’s receipt of the documents which ¢
unreasonable’ * s

1 Rules 5.01 to 5.03.

2 Rule 5.07. Contrast UCP Arti cle 16.c.iii
3 Rule 5.01. e
4 Rule 5.09,

(d)  Reimbursement

- : .
;;;‘n?m“l:{il;ajﬁ;?]qprf)mdt‘ls _For the issuer’s right to reimbursement on
D e a complying presentation. The applicant must also
fden ify the issuer against all claims arising out of ‘the fraud, forgery or
ﬁ-aef’s[ ]a:t;on (:j (?rhers . The Official Commentary notes that the risk of
. aucuient presentations is to be borne by the applicant. It is not clear whetl

it is intended that the applicant should still bear the risk if the fraud b
apparent to the issuer at the time of presentation, presmﬂéb[y not e

I Rule 8.01h.ii.
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Fraudulent and abusive calls

12.44 Where the document or documents against which the credit is
payable lie within the power of the beneficiary alone, as is the position where
the document is the beneficiary’s written demand or his demand accompanied
by his own certificate or statement in terms provided by the credit, the credit
is open to considerable abuse by the beneficiary. If he is without scruple, he
may make a demand under the credit whether or not he has a genuine belief
that the account party is at fault in the manner intended by the credit. He will
nonetheless be assured of payment unless the bank is prepared to refuse
payment on the ground that it can establish lack of genuine belief so the fraud
exception is established.! As is made clear by the outcome of the cases on
fraud considered in Chapter 9, it will be an exceptional case in which a
beneficiary fails to obtain payment on this ground. Even in cases where the
situation is that the applicant is only arguably at fault and there may be
considerable doubt about it, unless the beneficiary wishes to preserve his
relatigfiship with the account party, he is very likely to present documents
undérthe credit to utilise his advantage. ‘In short, the consequences of a call
omalstandby letter of credit. .. can be harsh, draconian and abrupt.”

W See Chapter 9.
2 Royal Bank of Canada v Darlington (1995) 54 ACWS (3d) 738, per Blair J.

12.45 An account party who wishes to avoid being wholly at the mercy of
the beneficiary may have two lines of action open to him depending on
whether he is in a position to negotiate the terms of the credit or not. His best
course is to arrange for the inclusion among the documents to be presented of
one which depends upon a third party of integrity. Thus his position might be
improved if, where the underlying contract was an engineering or
construction contract, the certificate of the architect engineer or quantity
surveyor appointed under the contract was required. It has to be borne in
mind that such persons are appointed by the employer under the contract,
namely the beneficiary of the credit, and may tend to favour the employer.
This may be particularly so in situations where the protection is most badly
needed because the employer is seen as likely to behave in an unscrupulous
manner. Where the underlying contract is one of sale of goods, the certificate
of an independent inspection agency may be required. In other situations it
may be possible to utilise the certificate of a company’s auditors or that of an
independent firm of accountants. Even if appointed by the employer, any third
party giving a certificate in those circumstances owes a duty of care to the
beneficiary, since it is given for his benefit: Niru Battery Manufacturing Co v
Milestone Trading Ltd.'

1 [2004] 1 Lloyd’s Rep 344. See further para 8.152.
12.46 Another means of providing some limited protection is to ensure that

the credit does not become operable until an appropriate event has occurred.
This will probably be the opening of the credit by which payment pursuant to
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E-?f‘dl']mée‘dy]mg contract is to be made to the account party for the standb
Or}w:_r. ljmlokllrly‘ the account party may try to arrange a cut-off point at rh}cf
i lflllu . : 11\;1()usly rhf ea(rjltclr the expiry date is, the more advantageous to
- 1t has to be remembered that it may wel] cpiyd
: ay well happen that, as the expiry d
s d ! : [ 5 a8 3 ate
tcg:;aws near, J[n unscrupulous beneficiary will ask for the credit to be e‘crc);ded
‘ elzji;ilt:]tng that, if it is not, he will present documents under the credit. The
;.i{)ce]iqn‘(l,nay :ryht() nnlillde[a cancellation clause, entitling him to require the
4 aton ot the credit by presenting | ific
3 : g a certificate that the underlyi
s p ting a_ 4 ying
contract has been fully and satistactorily performed on hig part T

Il-zc;‘tZd-T]f]'ﬁif Crrz{:unlstances in which the bank can refuse payment on the
ggm; s.of rlau by the beneficiary have been considered in Chapter 9, The
ma cb};rrlglup es}apply to a standby credit as apply to an ordinary credit.! It
COU};rS W”[l;:ndt ;e nt.lasc of_srand_bivl credits and performance bonds the English
nd to the easing of the rule in order to chee g F
to check at least some of th
P ar prs 7 3 [t 7 2 : ‘ g
iatplaaictnély bJ_:l:lraInt abuses by beneficiaries which have gone unchecked so far.2
ust be said, however, that if parties enter sacti ich may sc
r 4 2 iter mto transactions which may
] bt _ es ¢ . 0 ay so
easily be abused, there is only a very limited role which the courts can piayv in

reve l[ll’lg tha[ dbLISE lt lht‘y are n to g
ot rewrite the bdl c (0] 1]] the
- AINS 1nt W Lh J

I Society of Lloyds o Canadian | 7 3
( ) Adoyd's ¢ mperial Bank of Commere 993| 2 d’s $7
) é{;:.rﬁ'nf’r_ﬂq;'ffz ?mmn Ltd v Midland Banle ple | 19‘58] {éflng"-l’;g vl 2 - sl
= o€ Uniled Trading Corpn SA v Allied Arab B ik Ltd []é 9512 | g
Se [rading : ab Bank Ltd [1985] 2 Lloyd’s Rep 554n at 561, See
;I]:sg ?Tl Team Te’!ﬂ_amr hrrerm_ztzorm.’ Ltd v Hutchison 3G L!K Lr;'\[kl;)o ;ipl_ U‘IHHT{r e
4, where Judge Thornton QC held that ‘Jack of good faith’ by the beneficiary m,
non-payment; see further para 9.29 ahove. ) ’ e

(Comm)
might justify

C INDEPENDENT GUARANTEES

Functions of independent guarantees

(@) Performance bonds and guarantees

12; These ar
Coné:igtsfh?c lale the ﬁnostvcommon, and can be used for straightforward
-ts ol sale as well as for construction : o i ject
: and other complicated projec
e f iction and plicated projects.
[hu ase of sale, if a buyer is in : '
Is, ; s 1n a sufficiently strone com ial
position to do so, he may require the seller tc o . i fot s
a 1e seller to open a performanc
osition n _ ance bond for a
proportion, perhaps 5% or 109, i i :
; b of the purchase price, this
Frer qerion, per ; urchase price, this to be payable on
: the event of the seller’s ;
. s failure correctly to perform tl
f ie o ( i 5 : 1€ sale
j[.l(}):?(}c.t. f;)r example, the underlying contracts in the Harbottle case' were for
L ale of horse tic beans and for the sale of coal. If the seller is wise, he will
~. -y S . 1 iy ?
Opee <.da;]]{ pllc)uirf. i}“harjhls bond only becomes cffective after the buyer has
ned his letter of credit: this will avoid i i :
: avoid the risk that there will be dis 5
over the credit and the buyer will ¢ : i will sy
a will call the bond.? Sometimes ill si
: | =8¢ es a seller will |
o B s _ sim
dd the amount of the bond, or a substantial proportion of it, to the contrgc};
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price because he knows that there is a strong likelihood of the bond being
called whether or not he correctly performs his part of the contract.

L RD Harbottle (Mercantile) Ltd v National Westminster Bank Ltd | 1978] QB 146.
2 Edward Owen Engineering Ltd v Barclays Bank International Ltd |1978) QB 159,

(b)  Bid or tender bonds or guarantees

12.49  Where bids or tenders are called for on large contracts the buyer (or
employer) may want an assurance that the tenderers are wholly serious and
capable of undertaking the work and will be able to enter a contract to do so
supported by the appropriate performance bond if they are selected. The
tender instructions will then require that the tenderers supply a bond which
will be released either if the tenderer is not selected or following the entering
into of the contract and the provision of the contract performance bond
within a specified period. The tender bond must almost of necessity be a

demadd bond.

(c) Advance payment bonds or guarantees

12.50 If an advance payment is to be made to a contractor or seller to
provide him with some immediate finance, the employer or buyer can obtain
security by means of a bond providing for repayment of the advance should
the seller fail to perform the contract. An example is to be found in Howe
Richardson Scale Ltd v Polimex-Cekop.' The guarantee covered an advance
payment of £25,000 on the contract price of £500,000 for equipment to be
manufactured by the plaintiffs, The guarantee was called by the making of a
demand when the plaintiffs who had completed manufacture did not ship the
equipment: the defendants had failed to open a letter of credit and to give
shipping instructions. Another example is Gulf Bank KSC v Mitsubishi Heavy
Industries Ltd (No 2)* where Mitsubishi arranged for an advance payment
guarantee to the Kuwaiti Ministry which was later called as a result of the
Iraqi invasion. A more recent example is Uzinterimpex JSC v Standard Bank
ple;’ where the advance payment guarantee, provided in relation to
consignments of cotton, was called even though the goods had been received
by the buyer. The case is discussed in para 12.69 below.
1978] 1 Lloyd’s Rep 161.

1|
2 |1994] 2 Lloyd’s Rep 1435.
3 [2008] 2 Lloyd’s Rep 456.

(d) Retention money bonds or guarantees

12.51 It is common practice for construction and engineering contracts to
provide for moneys otherwise certified as payable to be retained until

o
L
¢
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completion of the work, partly by way of security, and partly becay

although work may have been certified for payment it is po%l;iblc (thl?e
maintenance work will be required in respect of it under the .m;{intenan:u
provisions of the contract. The employer may be prepared to release all ;
part o_f the retention moneys against a bond pr—ovided by the contraC;()r \:vhiolr
will give the employer security of recovery should the contractor default. )

() Maintenance bonds or guarantees

12.52  These secure the performance of a contractor during the maintenance

perloc_[ ot a construction contract and are commonly linked to the release of
retention moneys. ' |

Legal nature

12..33 lndependent. guarantees are an autonomous obligation of the
iu;}ranmr to pay against stlpu'latcd documents. In Edward Owen Engineering
td v Barclays Bank International Ltd' Lord Denning MR stated:>

“All this I.eaqs to the conclusion that the performance guarantee stands on a
similar footing to a letter of credit. A bank which gives a perfr)rmancLe
guarantee must honour that guarantee according to its terms. It is not
concerned in the least with the relations between the supplier and th
customer; nor with the question whether the supplier is in default or [clot Th:
hgnk must pay according to its guarantee, on demand. if so «'.‘timl‘-atcd
without proof or conditions. They only exception is where there is a cll ar cas
of fraud of which the bank has notice.’ TR

TJlr{e position of fraud as the ‘only exception® has come under i atlenge in
recent years from the doctrines of unconscionability (see para 9:86)ét seq) and
illegality (see para 13.106 et seq).

1 [1978] QB 159.

2 [1978] QB 159 at 171.

Construction: independent or conditional guarantee?

12.54  As mentioned at the start of this chapter, it is often unclear from its
terms whether a particular instrument was intended to act as an independent
guarantee or a conditional guarantee. This is a question of the zreatest
importance: under an independent guarantee, payment must be made against
ducuments, under a conditional guarantee, proof of primary “'lhih; is
required which means that there will have to be an extensive investi;mtioﬁ of
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the facts and possibly a lengthy trial before payment will be ordered. The
analysis is often complicated by the confusing terminology but, as one might
expect, the terminology used is not conclusive and the court must analyse the
substance of the obligation undertaken. In American Home Assurance Co v
Hong Lam Marine Pte Ltd,' the Singapore Court of Appeal stated:

“The term “performance bond” or “performance guarantee” is sometimes
used to denote a genuine contract of guarantee or indemnity. To make matters
even more confusing, a guarantee or indemnity may be given in circumstances
in which one might expect to find a true performance bond. The nature of the
particular contract, whether it happens to be a guarantee or an indemnity, or
a performance bond, and whether the normal incidents of a contract of that
class have been modified, is ultimately a question of construction in each case,
and is often very difficult to resolve...’

1 [1999] 3 SLR 682.

12.55 The principal authorities in which the question has arisen are
discusséd, below. Fach case turns on the wording of the relevant instrument,
butt dnay be concluded from the cases that, where a guarantee or bond is
stated to be payable by a bank or other financial institution on demand, in the
absence of clear words indicating that liability under it is conditional upon the
txistence of liability on the part of the account party in connection with
the underlying transaction, the guarantee is to be construed as an independent
guarantee entitling its beneficiary to payment simply against an appropriately
worded demand accompanied by such other documents as the guarantee may
require.' In particular, such a guarantee will not be construed as payable only
if a particular event has occurred simply because the guarantee sets out,
without more, the event or events following the happening of which it is
intended that a demand may be made. It is possible that where the guarantee
is part of an international transaction the tendency of the court to hold that
all that is required is an appropriate demand together with any other
documents as may be specified by the guarantee, will be stronger than in a
purely domestic context.
| The position may be somewhat different in a non-banking context, see Marubeni Hong Kong
and South China Ltd v Government of Mongolia [2005] EWCA Civ 3955 [2005] 1 WLR 2497,
discussed at para 12.61 below.

12.56 Esal Commodities Ltd v Oriental Credit Ltd.' The applicant for the
bond, Reltor Ltd, an associate company of Esal, went into liquidation. The
bond provided ‘We, hereby issue this performance bond for a sum not
exceeding US$487,300... being 10 per cent of the tender value... We
undertake to pay the said amount of your written demand in the event that
the supplier fails to ship the agreed quantity in accordance with the terms of
their contract with you and subject to the receipt of irrevocable sight letter of
credit confirmed and payable in London from you in their favour.” It was
contended by Oriental Credit as the bank indemnifying Wells Fargo Bank
who in their turn were indemnifying the Banque du Caire who had confirmed
and paid on the bond, that there was no liability under the bond unless and
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applied to Sonali to open a letter of credit in favour of the seller. The Bank of
_redit and Commerce Hong Kong (BCCHK) agreed to add its confirmation,
The seller presented the documents to BCCHK, which subsequently
negotiated the documents and presented them to Sonali. Sonalj failed to
reimburse BCCHK despite its having either accepted the documents or failed
to reject them in 1 timely fashion. As a2 result, BCCHK commenced
proceedings seeking reim bursement from Sonali. In analysing the position at
common law, Cresswell J cited with approval the approach adopted by
Mance J’s judgment in Bank of Baroda above, both with respect to the
characteristic performance of the relationship between confirming bank and
beneficiary and also with respect to the application of Article 4(5) to ensure
that the same law applied to all the contracts that the beneficiary had with the

banks.

L [1995] 1 Lloyd's Rep 227 subsequently referred to with approval by Staughton L] in Wabda
Bank v Arab Bank Pl [1996] 1 Lloyd’s Rep 470 at 473, CA.

13.53 It is suggested that there is an alternative route to this result based on
an argument that the performance characteristic of the contract is that of the

bank that examines the presented documents and determines whether to
accept or reject them.

13.54  Where there is only one bank involved, namely example (1) in para
13.49 above, this interpretation of Article 4(2) of the Convention would
result in the law of the issuing bank governing that contract.

13.55 Where the contract under examination is that between the confirming
bank and the beneficiary, namely example (2) in para 13.49 aboye\this
interpretation of Article 4(2) of the Convention would result in the la%%f the

advising bank governing that contract.

13.56  Where there are two banks involved and the Cpntract under
examination is that between the issuing bank and the Beneficiary, the
presumption in Article 4(2) would only produce the suggested and desired
result if the advisiug/conﬁrming bank could be treated a5 *a place of business
other than the principal place of business™ of the issuing bank. Unless one s
a branch of the other this will not be the case, As 4 result Article 4(5) would
have to be applied to give the outcome desired.” In the Giuliano-Lagarde
Report it is stated that it is ‘quite natural’ that, where they differ, the law of
the bank’s place of business shall prevail over the country of performance.’

I' The relevant words from Article 4(2),

2 See Bank of Baroda v Vysya Bank [1994] 2 Lloyds Rep 87 at 93.1
Commerce Hong Kong Ltd v Sonali Bank [1995] 1 Lloyd’s Rep 227.

3 See the Giuliano~Lagarde Report page 21,

and Bank of Credit and

13.57 In PT Pan Indonesia Bank [td TBK v Marconi Communications

International Ltd the Court of Appeal held that the factors of the most
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B _ L SR, ry that has the closest
obvious significance in Flelie11\1:;1;:1,,26ixlzlrl;ggnetét:;lsy?fHnd SRR
Connectlfiﬂf m{fﬁifﬁ?&itﬁt \frcrc (1) the place where the documents r]iCE?fag:
bank s (; ent to the seller/beneficiary are to be presented and checke d;
to p“.).w{le) p?.y -13 'here payment to the seller/beneficiary is to ln; made aglauia'f
Ao (”)1t o M:ts“T Using this test, the Court of Appeal dlsl‘egafd_t'? IF e
thoselﬂLl?t(i.(L)l?ﬁ: Article 4?2), and applied Article 4(5) to determine which law
presu )

would govern the contract before it.

1 [2007] 2 Lloyd’s Rep 72 at 84.

; it was desira at the
13.58 The Court of Appeal also confirmed that it was dluuabelg. that
Jme system of law should govern the co-existing contracts between:
sa s 2

' issui ank and the beneficiary;

a) the issuing bank an 2
Eb)) the confirming bank and the ‘l_aen_ehuary,kalnd
(c) thedssuing bank and the confirming bank.

1 [2GUAM2 Lloyd’s Rep 72 at 83.

7 ipment and
13:59 Marconi entered into a contract to supplyit_elepi:jonle je[?;::[f'-lngqction
- slan ¢ ' Payment for this underlying transa
services to an Indonesian company. : : ction
btzr{:lt(e)sbe by a documentary credit. The Cred_lr ha(_i been .;SSUE(.{' 21[1;:1]; .
}Vd()nesian bank, Hastin Bank, on the application o.f the Imko:;esu;aEdyas. W
Pn Indonesia Bank (‘Panin’) was another Indonesian banh_tiatM m_. he
vy * F credi Marco as
Cgllﬁl-l‘ning bank in relation to the letter of ue(l_llt, uild'crdwl-]l(;(;ugh o g
f it was advise
ter of credit was to be _
B, e -red Bank was authorised (but
i tandard Chartered Ba 2 . bu
artered Bank in London. S _ _ | 2d {out
Chrar(;f)li ed) to give value for Marconi’s drafts drawn <l)n Panu:m.tai__(,)fthe
n(?mpliar%t documents and claim reimbursement from Panin by paym
C :

draft upon maturity.

ian issui : : Panin rejected the
i lonesian issuing bank, and [ t
.60 Both Hastin, the Inc i . _ . _ o the
clig ‘6mnents presented under the letter of credit. Panin Ehelﬁé()rf j?r}migciesp p
M;rconi Standard Chartered Bank rejected the _allege “]?Lrt'E(admjm;a
u11lestiﬁéd but Panin refused to pay. Hasl;tin becfanm‘;_?s(;)l\rftntv.vozilr;él i,
- 5 afts 2
i i hat under the letter of credit drz ] i
that it had been intended th: . SR I Ol e Do
in Bank; Marc vould have negotiated s
awn on Panin Bank; Marconi v | ated such drafts with
gtr'?;:ﬂal'd Chartered Bank London and would have received payme
Standard Chartered Bank in London.

ings in E :laiming dam: for Panin’s
13.61 Marconi issued proceedings in England tla;nnng._, dfamac;ﬁis%(lajrellnrmr
il " ] igati ; rmer of the letter of credit. e matter
failure to honour its obligations as confi e, T ety
came before the Court of Appeal on the Bank’s cha c,lnge e e iskiemol
: i ; f ai upon the question /
the English court. Argument focused mainly p ol ré]evam Lo il
overned the relevant contract. In accordance with the it Mex
ﬁqd to establish that it had a good arguable case that English law applied.

1 Seaconsar Far East v Bank Markazi Jombouri Islami Iran [1994] 1 AC 438.
, ¥ > ¥
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13.62  Potter L], who delivered the judgment of the Cou rt, first stated thay
at common law the place with which the contract between the issuing bank
and the heneﬁciar_v embodied in the credit was most closely connected was the
place ‘at which the documents will be presented and at which and ar which
authority has been given to make payments of sums due or to accept drafts
drawn under the credit.’ The same result was reached under the Rome
Convention in Bank of Baroda v Vysya Bank.

13.63 At first instance in PT Pan Indonesia Bank 114 TBK v Marcon;
Communications International 1Ltd David Steel ] had followed Bank of
Baroda v Vysya Bank and held that there was a good arguable case that the
Article 4(2) presumption should be disregarded because the contract as g
whole was more closely connected with England than Indonesia. The Court of
Appeal agreed with David Steel J's approach. Potter L] observed that it is
‘misleading’ to speak of a law governing a letter of credit because as a matter
of fact and law a letter of credit gives rise to a number of autonomoug
bilateral contracts between banks and the transacting parties, each of which
contracts has a separate characteristic performance and potentially a different
governing law." Potter L] further stated that:?

62... it is in our view important for the court to bear in mind the essential
nature and commercial purpose of a letter of credir transaction in the
international sale of goods, namely to provide the seller/beneficiary with the
right to receive payment against compliant document.

s in a particular country,
usually that in which the seller carries on business ...

63. In the context of the overall purpose of a letter of credit transaction,
when considering the contracts arising between the seller/beneficiary and
the issuing or confirming bank, the geographical location of the factors
which, absent the presumption contained in Article 4(2), are of ekt
obvious  significance when considering the closest connection with® a
particular country, are not the location of the central adminisfaision or
place of business of either of those banks but the place . where the
documents nNecessary to procure payment to the seller/beneficifity are to be
presented and checked, and the place where pagikeit to  the
seller/beneficiary is to be made against those documest 1 would also
observe that, whereas the place where the contract i ihade may have
jurisdictional significance, in these days of electronic communication it is of
little  significance so far as “close connection” is concerned. While
frequently the confirming bank will be the corresponding/advising bank, it
is not necessarily so, as this case demonstrates. Nor does it affect the
essential nature, structure and effect of the transaction as governed by the
UCP. In either case, the confirming bank, by adding its confirmation,
simply assumes by separate engagement, obligations to the same effect as
those of the issuing bank so far as the beneficiary is concerned: see ucpe

Article 9(a)(iv) and 9(b)(iv).’

The place in which documents are presented and payment is made will
therefore be determinative of which system of law governs the contract
between the seller/beneficiary and the issuing/confirming bank. This s a
practical and commercially desirable outcome,
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d’s at 84 para 61.
2007] 2 Lloyd’s Rep 72 at 84 | )
[[2()()7| 2 Lloyd’s Rep 72 at 84 paras 62 and 63.

1
2
13.64 In PT Pan Indonesia Bank Ltd TBK v Marconi COHT_JH!-I{EC(:{H(;{IS
: 1 1 ave he
International Litd, the only contract that might not have ;utsltl ?gsuinv
J};p]imrion of English law under Article 4(5) v;.'ai thlatl l)etl:veeirenim.wd iﬁ
| ( in rmi : Panin); both banks w :
il : onfirming bank (Panin); ere |
bank (Hastin) and the co g | o bl
' i g ] emarked that the contract betwee i
donesia. Potter L] remar . : . n | g and
I[(Lni'irming bank merely established the confirming i {)?;:Lsﬁf;fr; Lo
Eeimbursement consequential upon payment to the 5? ?h Llitc,tl(;t'g'view
whose benefit the letter of credit had bee? establ{mhcc.. r:‘t n,n M i
: cen tha is contract is of secondary importanc _ _
ears to have been that this co : : Y impe gl e
flapwp governing it would not be permitted to override (f[r l{frl;tectﬁti}e qu:ﬂi rat
’ S, =9 Ciar“' - =
i tract between the seller/bene y an
hich law governs the con : ' ary and the
i‘:suing/conﬁfming banks: those contracts being the main purpose fc
) S 1
existenge,of the documentary credit.

1 [2GOA2 Lloyd’s Rep 72 at 85 para. 67 and see para 13.67 below.

(3) Contracts between applicant and issuing bank

13.65 The applicant and issuing bank will normally belin the saTe C{()II.U;SI);
- \t ona i S st ordinar
i : - lysis the contract between them mus ord
It is suggested that on any analy _ w1 e 1T ey
: f country in which the issuing | ‘
be governed by the law of the cou ) : et srtuted
i is i ich banking services would be p ' y th
since that is the place in whic : ‘ i ovided by the
h i licant) and in which repayme re
bank to its customer (here the app . h ik ppo
: ank by the applicant. This was certainly
would be made to the bank by ‘ TR ST The P
: law. In Libyan Arab Foreign Ban s Tru
adopted by the common I i ? Samears Liust
' at*ag:z | rule the contract betweer I
aughton | stated that ‘as a genera : e e ;
Efjltfmer ingoverned by the law of the place where the account is ][ic plt, in dl]n
: : i i ve :
absence of agreement to the contrary’.! The -a[:l)phcanrf V\fllcl“rs;\lz; ayre'i][r [i]e
a i ‘ at1 ts to open a letter of credit.
account with the bank that it reques . er of credit, ke
:ime law will govern their relations both in respect of the account and suc
credits as the bank is requested to open.

- o
L Libyan Arab Foreign Bank v Bankers Trust [1988] 1 Lloyd’s Rep 259 at 270.

{ application
13.66 It is submitted that the same result would foltl)owl frmln_tllw afp}sl:r:awhe
- i i > Issuli a ich effects
i e C on. It will be the issuing bank wh !
of the Rome Convention. be el ki o e
which i “teristic : act’.' The statemen
g h is characteristic of the contrac :
i i ing ¢ :t the law of the country o
il : at ‘in a banking contract th :
Giuliano-Lagarde Report that ‘in : ) o is made will oy
i abli ith which the transaction is ma vi rma
the banking establishment wi . : transac s il
govern the gcontract’ is directly applicable.” It is alsfo iogu_al :haf; 1]; :ris;sn rh%
g it i ; ce characteristic of the contract be
of the credit is the performance char: | aeemutcs Bereen i
issui ‘ ficiary, it should also be the p rform
issuing bank and the bene A shot ( ormance
L‘hamfteristic of the contract between the issuing bank and the applicant. Any
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L See Article 4(2) Rome Convention.
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(5) Negotiation credits

13.69 The credit may enable any bank to negotiate documents and to
present them under the credit to the advising bank, or as the credit provides
negotiation may be restricted to a class of banks (probably defined by

2 Giuliano-Lagard
¢ agarde 21: se i
garde Report, p 21: see also the cases applying this

generally at para 13.31 above, principle to banking contr

Ae situation) or just one bank. In each of these situations two relationships have
to be considered: first, that between the negotiating bank and the banks giving
undertakings under the credit; secondly, that between the beneficiary and the
negotiating bank.

(4) Relations between banks

13.70 (a) With regard to the negotiating bank and the banks giving
undertakings in respect of the credit, it is suggested that a negotiating bank is
in the same position as the beneficiary himself, whom it has effectively
become. Thus the same governing law must apply between the negotiating
bank and the issuing and any confirming bank, and it will be the law of the
place wthere the bank is situated to which presentation of documents is to be
maq@e\by the negotiating bank. It cannot make any difference that the
négotiating bank is situated in another country. Among other reasons, if that
Opuld affect the choice of proper law, it would mean that the proper law of the
Credit varied according to whether negotiation occurred and where the
negotiating bank was situated. If the negotiation takes place in the same
country as the bank to which presentation of documents is to be made under
the credit, the same law will apply between the beneficiary and the negotiating
bank as governs the credit. Negotiation may, however, take place in another
country. For example, an issuing bank might advise a negotiable credit direct
to a beneficiary in another country in which negotiation then takes place.
Where the credit is available by negotiation, in the sense that the credit
provides for the advising bank to negotiate the documents, the governing law
of the credit will be the law of the place where the advising bank is situated.'

different co / e - .
carric] (.)ur :IJ:;TFV to ?h’é‘_ls!ﬂ_lmg bank. The functions which it performs ar
i n‘]n]jli;]tsl rqeésgu]ng b?nlk as the agent of the issuing bank ﬂumg
» Namely the advising of the credit inati F ' i

' P ; , the examination cume
and pag ment functions, are all carried out by it in the ¢ T doenmeng
situs ald - ’

tuated. It was held in Bauk of Baroda v Vysya Bank 1}

ountry in which ir is

o 1at tl]{ pt‘l_fDl’ nance

[U‘..-h S C laracter 1stic 01 tl € contra ct [Or I]!G I)U X 1“(.1{ 4 2 ()J ll e
rpose Uf A

.!{U“!e COHVL fion 1S et!ect(d by Ht corre ( )

confirmation to the letter of credit.! The

the same I ing appli
law being applied as governs the relationship between the

S g/ 1 ii[]] [“Q [)('].Ill\ C 1] € Dbenenc Y. I 1€ Samie COIIC ]I S1011 wo ]I( [
1ssuin; Cco s al { l 1a l

v d =Y 3 s 2 :
cached u ld(,] th( common Iﬂ\b rll!t’b )

13.67 If a correspondent bank is employed, it will almost certainly be in l
3 ; a

|

f

|

|

|

spondent bank by adding its
application of this law will resylt in ’

L Bank of Baroda v Vysya Bank [1994] 2 Lloyd: i
ok B Vys; : 94] 2 -“,\'d"h Rep 87 as applied in B
o e :jf?ﬁr‘)ﬁyﬁ I].flc‘l;:diu{{rffh Bfn/c IJ‘)?)] I Lloyd’s Rep 327. See also Wabda Bank «
credit and instructs ano[‘h:sr bank L‘;Fci;(é}r?:l]rt5::1‘:.'%!11[211' IIT ‘WI’L'E ey s it -
M g 20 : : s agamn the confirming bank will wish fiybe
S Dt ;tz;);::-?:[?:;fme-lrf is, huck—[o—hack,_ the same as its liability, irlllri‘i‘I]ﬂ:;I: r::
The perfio i tak e ik ot er [FL!IT the solvency of the bank that is going to rei; Tidirse it
Fulf L rane o v _haLnk(W’ n_ulonrl‘act .between confirming and issuing hankd¥s not rh'e
et o fsl_:—xgjr to reimbursement by the issuing bank, \his is merely
e nfB;”: ;. r ?’ r ¢ contract and does not characterise it f4r the purpose of
5 Hithib Bonk o ot aroc L’,I Viysya Bgrrl'e [1994] 2 Lloyd’s Rep 87 at 91 e Manc
R v Central Bank of Sudan [2006] 2 Lloyds Rep 412 \ Al

ank of Credit and

1 This statement in the third edition was approved as supporting the conclusions reached by the
Court of Appeal in PT Pan Indonesia Bank Ltd TBK v Marconi Communications
International Lid [2007] 2 Lloyd’s Rep 72 at para 65. See also Brindle & Cox at 8-115 for
criticism of this view.

13.68 Wh ; ; :

ihich [ae Ti:)rvc:'C the rw? banks are based in the same country the question of

. (sin i,e -.3“”151 under the Rome Convention should be st'raightforward to

h\-';f of;lﬂt coL - 7ev:%i1f events are likely to take place in that country and rhé

| Rl untry will govern. This is supported by the reasonine o

the point was not at issue) in PT =4 asoning (obiter as
| Coptisiniiatis sue) m Pan Indonesia Bank [.1d TBK v Marconi

. i nlszcm.‘mns International Ltd where the Court of Appeal ‘?C"ltmg

118 rels 1 . ’ ‘ al consi
PmrereLtjnronshlp L]auween banl_:s in the context of the Rome Conveut?:r)fl !
o -mjn-mtlé? y held that ‘it could be said that® the contract between thé
ét)verge:j ; Lloni rming banks, both of whom were based in Indonesia, was
overriding t)]in'*ni 0111651ar1 i under the presumption in Article 4(2) and that
& this by the application of Article 4(5) was unlikely to be justified.’

I PT Pan Indonesia B
c C Si¢ .HH'}'\’ L."(i’I TBK ; - I a ¥ il
Lloyd’s Rep 72 at para 67, v Marconi Conmunic ations International 1.td [2007] 2

13.71 It is suggested in para 13.67 above that the law governing relations
between an issuing bank and an advising bank which has to handle the
documents is likely to be the law of the place where the advising bank is
situated. This should also be the case where the credit is available by
negotiation by the advising bank. If that is right, it follows that in this respect
an advising bank nominated by the credit to negotiate is in a different position
to a bank which negotiates under a freely negotiable credit: (i) the former’s
relations with the issuing bank to which it must present the documents which
it has negotiated are governed by the law of the place where it is situate; while
(ii) the latter’s relations with the bank to which it must present the documents
are governed by the law of the place where that bank is situate. This follows
as a matter of logic because of the special position of a bank nominated by the
credit to handle the documents.
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13.72  Conflict of Laws, Hlegality and Exchange Control, Sovereign Immunity

13.72  (b) The law governing relations between the beneficiary and the bank
to which it negotiates the documents need not be, and is perhaps unlikely tq
be, the same law as that governing the credit itself. Although that law is one
factor in determining the governing law between the negotiation bank and the
beneficiary, each case has to be examined on its own facts to see with which
system of law the contract between them relating to the negotiation has jtg
closest and most real connection. The law of the country where the
negotiation takes place is likely to be a strong contender.

(6) Transferable credits

13.73  Where a credit is transferred to a second beneficiary, new
relationships come into being with the banks giving undertakings under the
credit, in that those undertakings are extended to the new beneficiary as well
as remaining extended to the old. Where the place of presentation of
documents remains unchanged by the transfer, it is clear that the law
governing the undertakings given to the second beneficiary should be the same
as the law which governs the undertakings given to the first beneficiary,

13.74  However, the credit may be transferred to another place in another
country pursuant to Article 38.j of the UCP, with the object that the second
beneficiary can present documents in his own country. Does this then mean
that the undertakings given to him by the issuing and any confirming bank
will be governed by a different law, namely the law of the second beneficiary’s
country? It is suggested that it does not and that there should remain one law
governing the whole operation of the credit as between the undertaking banks
and both beneficiaries, which should be determined, as has been discussed) is
the law of the place where the bank is situated to which documents ar§$o be
presented by the first beneficiary. Anything else means that transfen of the
credit to another country has the effect of partially changing the governing
law." By the same token, if there is one consistent governing la it may mean
that the bank to which the credit is transferred and the secorid beneficiary will
be obliged to operate the credit in accordance with a foreigaaw.? If the bank
to which the credit is transferred confirms the credit to the second beneficiary,
it is suggested in this instance that the law governing the contract between
that bank and the second beneficiary should be the same law that governs the
contract which is being confirmed, namely the contract between the issuing
bank and the second beneficiary arising from the transferred credit.

I It may be suggested against this that, in accordance with the reasoning previously adopted, the
governing law must be the law of the place where the bank to which the documents are to he
presented is situated: that is, of the country of the bank at which the documents are to be
presented under the transferred credit. There are here, however, other important elements ro
consider such as consistency and commercial certainty, which make the proposed solution
preferable in relation to transferable credits,

2 A possibility to be borne in mind is that provisions of the law of the country where presentation
of documents is to take place, may require to be applied to questions specifically concerning
presentation,
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(7) Bills of exchange

13.75 Where there is a question of the law govegning;{a _partli_cular 1;::5

: i i i f a claim: d in reliance u

ising in ¢ 5 h the right of a claimant to be paid in ‘e upo
arising in connection wit ; o : ’
rightsbgiven by a bill of exchange, rather than by the undermlm::gs alr1§1ng iz
connection with the credit pursuant to which the bflll half;' ﬁom? ];rltti )emg;x :
; i i i he Bills of Exchange Ac
F &7 C determined by s 72 of the Bi .
England the applicable law is _ : e

ions arisi der bills of exchange and other neg

1882. Questions arising un i - :
instruments are excluded from the ambit of the Rome Convcnrlorml_hc_ly_Ar’t[]cal?

2)(c “laimaz ay be relying on the bill rather than on the credit w her
s bl of e moay il eitl dr: as a party to whom it
he is holder of an accepted bill either as the drawer or as ¢ pL‘li Vs
has been negotiated, and he is claimm_g,l aglam}ft rhg‘ glcceprfmi. {\g\ﬁ:)seqnd i

‘laim is agains rawer of the bill (the beneficiary of the credit) 2
the claim is against the drawer ~ ! e eredsyy ,
claim is made by one to whom the bill has been negotiated w1t_h 1C(,DUI.5C‘:_T{I(:
Bills of Exchange Act 1882 does not apply to a goqtrzct r_hlajf is ]LOHH“E;;I;]MZ
bi at i the negotia
“ e but that is not embodied within

connected to a bill or note but n¢ : ‘ :
instrunieat itself. Thus obligations arising from conﬁrmedl douimen"mj?;
credifs come within the general conflices of law rules applicable to contrac
thatihave already been considered in this chapter.

i i Exch: 't 1882 does not, however
¥3.76  Section 72 of the Bills of Exchange Act 1882 does f howevey
provide a complete code in relation to the choice of law questions that c

: : P '
arise in connection with a bill of exchange.’ Section 72 provides:

*72. Where a bill drawn in one country is Elegoti;-lre_d, RCCCPFt‘da_(:‘l'dPa.\.':J hllﬁig
another, the rights, duties, and liabilities of the parties thereto are determine
as follows: - . - N
(1) The validity of a bill as regards requisites in h)rmflS—.L—iel:??m]-l?tjdffr);nt:)Lf
law of the place of issue, and the validity as rega}'{ih rth_llls‘;res“ ullnm[ a
the supervening contracts, such as acceptance, urfm} .”rf neat, or
acceptance supra pmies!,Pis L!t:ltecll'rrimed by the law of the plac
such ¢ act was made. Provided that - o _ _
?;l)dl ;((/)Ezrlii ‘bvill is issued out of the Ul)ited Kingdom it is not Imvalx;l 'by
reason only that it is not stamped in accordance with the law of the
(b) %;:;:t:v[;ﬁ issued out of the United I<i:1_gdom.. c?nrorp;?],ﬂa:s
regards requisites in form, to the law of the United Klﬂng:jon.nrlﬂi 1];
for the purpose of enforcing payment thereof, h? [reaatt? q?‘\; iut }n
between all persons who negotiate, hold, or become parties to
e United Kingdom. _ ‘ -
Sl:bicﬂlLIE?hE prr)viii{ms of this Act, the interpretat_mn of t?e-dlglsﬁln{?;
indorsement, acceptance, or acceptance supra protest od d[) y L B
determined by the law of the place where such contract is m-:lv e(.i rovi ngr
that where an inland bill is indorsed in a foreign country th]c ml. Oﬁ??]aw
shall as regards the payer be interpreted according to the law o
i dangdom. _ -
(3) [le?ltiiduies i)f the holder wit.h respect to present'nilenr for [uque}:]rsgzt ::i
payment and the necessity for or _sutﬁclency of a_ Pl’]ﬂtLSl' T ot 8
dishonour, or otherwise, are determined by the law of the place wh
act is done or the bill is dishonoured.

I~
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