1.07 CHAPTER 1—AN OVERVIEW

meaning which they simply cannot have as a matter of ordina
ysis, because the notional reasonable person would be sati
had gone wrong in the drafting.”

ry linguistic angj,
sfied that something

He added that;:

“One is normally looking for an outcome which is ‘arbitrary’ or

‘irrational’,
before a mistake argument will run.”

If the court is persuaded that something has gone with the language:

“there is not, so to speak, a limit to the amount of red ink or verbal rearrange-
ment or correction which the court is allowed. All that is required is that it
should be clear that something has gone wrong with the language and that jt

should be clear what a reasonable person would have understood the parties to
have meant.”®

8. PRINCIPLES TO BE READ AS A WHOLE

1.08 The five principles must be read as a whole.

Although the five principles deal with different aspects of the techniques of inter-

pretation, they must be read as a whole. In HSBC Bank Plec v Liberty Mutual
Insurances'™ Patten J. said:

“It seems to me important to read this passage as a whole and to avoid giving to
anyone of Lord Hoffmann’s stated principles a meanin g and importance unqual-
ified by the other rules he has set out. During argument in this case [conufisel]
placed particular emphasis upon the statement in principle (4) that the nseaning
which a document would convey to a reasonable man is not the same\thing as
the meaning of its words. It is I think clear from the whole of principle (4) and
principle (5) which follows it that this is merely one of the postibilities that
attends any particular use of language and in a document drawa up or vetted by
lawyers the starting point must be to assume that the wor 3.used were intended
to bear their ordinary meaning. One does not, as Lord ‘Hoffmann observed,
readily or easily conclude that a mistake has been made. It is only when from
the document itself, the surrounding circumstances, or the consequences of
adopting a particular construction that it becomes apparent that something must
have gone wrong that the court is entitled to abandon the dictionary and the
grammar book and in effect to reconstruct or re-write the document.”

* Chartbrook Ltd v Persimmon Homes Ltd [2009] A.C. 1101. However, in Chipsaway International
Ltd v Kerr [2009] EWCA Civ 320 the CA held that where it is clear that something has gone wrong
with the language, such that the clause must be rewritten, the rewriting that is required is that which

involves the minimum changes necessary to achieve a sensible meaning and which gives effect to
the commercial purpose of the clause.

1%[2001] All E.R. (D) 61, affirmed on appeal [2002] EWCA Civ 691.
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CHAPTER 2
THE PURPOSE OF INTERPRETATION
A perfect Judge will read each Work of Wif
With the same Spirit that its Author writ

Alexander Pope:
An Essay on Criticism

1. Tue PROCESS OF INTERPRETATION

i .01
ation of a written contract involves the ascertainment of the 2

the parties and the determination, subject to any rule of law,

The interpret
ords usca by
‘:f the legxY effect of those words.

i [ writ racts. In the last
i i e int tation of written contracts.

AN s concerned with the interpre ik ; 2t
Tai \“ooll]{e[ll parties have differing views about what th.eu contract m.et:ms‘, (t)trl de :
Teso;tf’ :;oll their legal rights and obligations is, their dlfferepce muls;t re seiwe C()%
t;seec:uﬁ I'In Was; International Insurance Co Ltd v Lexington Insura

Q Sedley L.J. said:

i inali i art of it which
“[t is the rule of law and the principle of finality which forms part 0: 1:1 I\Yurits-
mallce the meaning and effect of a contract whatever a court of competent
diction holds them to be.”

i roper
The settlement of differences is to a large extent governed by the prop

n l act. art a S con IUSIO! hc
C - ]!l wving at 1t onc
l]'lterpl etation (0 COIlStI'LlL’E!O ) (0] the contr. B 1t

§ i ! t at makes the content of the
itrati 3 cts e framed in such a way that ma
! Or by arbitration. Some contracts, however, adz . Lo pilta. 1303 baiow:
B ik o aifhﬁ E‘arwt of Appeal was reversed, sub nom Lexington
i sisi [ the Cour 5 1
2 [2008] Bus. L.R. 1029. The decision o 0 : : i R
E’igui’(}n{’&‘ Co v AGF Insurance Ltd [2010] 1 A.C. 180 but_ wthow.s:la‘[_]_"e:::?gr;;nfn”r Ay el
3 A distinction is sometimes drawn between “construction” an 1_111 lpﬁ» T
Insurance Co of Australia v Phillips { l(.ﬂS)f% LclLit ggkl:)yl!;:zsc{)'nbsiil;tion 'in their totality of the
ity” is itself not inflexible. It may anse from dou : ; b gl
gu:;iﬁall'i 1:15;(3111[“ themselves well-understood English words the parties have eJ;Iplof‘Lciin ;liw -
g;nstru::tion Or it may arise from the diversity of subjects to whf{:h_ those w-‘?\n ?‘,—T[‘]-,yﬂbscuriry i
stances be al;.)plicd. That is rather interpretation of terms. Qr again it n_mybgltlse ;mm M T e
the full expression in ordinary langnage of some abbreviated term or arbitrary
ed. That again is interpretation of terms. i - ooty P8
ad?tp };ddoubtfu]gwhalher this distinction serves an})]' usehgll pu[;pcaigi??}r;;:';il.j\ 22;‘ 4 anve”p(m
“construction” “interpretation” are used interchangeably. In Cr olding s
[;ggzl]ngié‘og T;%C?l Slgdﬁgy) L.J. said: “Many law students are initially puz;',ll_ed l':z thT ex}::zs:gf1
0 of Bt he : " as cleme 8
ti ’ ink i ean the process of assembling the elements ©
‘construct f contracts’. They think it must mean . : i
;fﬁi;:::y :?Tlaokeq them some time to realise that it means interpreting them. The
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2.01 CHAPTER 2—THE PURPOSE OF INTERPRE TATION

court applies relatively well established principles of interpretation. The Purpoge
of this book is to gather together those principles. However, at the outset the scope

of the inquiry must be ascertained. In Chatenay v The Brazilian Submarine
Telegraph Co Ltd,* Lindley L.J. said:

“The expression ‘construction’, as applied to a document, at all events ag used
by English lawyers, includes two things: first the meaning of the words; and
secondly their legal effect, or the effect which is to be given to them.”

As a working definition, however, this is incomplete. Firstly, the determination of
the legal effect of a contract may involve the application of external rules of law
(for example the intervention of a Statute, or some rule of public policy) which hag
nothing to do with the intention of the parties as expressed in their contract,
Secondly, the determination of the legal effect to be given to the contract may tyrp
in part on words which the parties have not actually used, but which are properly
to be implied. After some controversy, it is now established that the process of
implying terms is part of the interpretation of contracts.® It has also been suggested
that determining the scope of a claim for damages for breach of contract is also g

question of interpretation of the contract in question, rather than the application of
an external rule of foreseeability.®

It is also difficult, in any practical sense, to draw a realistic boundary between
examining documents (and sometimes conduct) in order to determine whether g
contract has been formed at all, and examining the same material in order to
ascertain what the terms of a concluded agreement are.

Finally it must be said that the boundary between the interpretation of a document,
the emergence of a canon or principle of interpretation and its eventual ossifica-
tion into a rule of law is a difficult one to discern. Over time a particular interjyre-
tation may develop into a principle, as a judicial consensus grows.” The botdary
may have been crossed at times, but there is no general intention tocdeal with
matters of substantive rules of law.

2. ASCERTAINMENT OF MEANING TO A REASONAR: ENREADER

Interpretation is the ascertainment of the meaning which the document
would convey to a reasonable person having all the background knowledge

moreover, may not come rapidly because the law reports which they study are often ag consistent
with the first as with the second meaning of ‘construction’, because the courts, although mandated
only to make sense of what the parties have agreed to, repeatedly find themselves repairing or
rebuilding contracts which simply do not cater for the problem which has arisen.” It is partly for this
reason that the author prefers to speak of the interpretation of contracts,

*[1891] 1 Q.B. 79 at 85.

> See Ch.6 below.

¢ Transfield Shipping Inc v Mercator Shipping Inc [2009] A.C. 61. For comment see (2009) 125
L.QR. 408 (Adam Kramer),

7 The Mercini Lady [2010] EWCA Civ 1145,
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ASCERTAINMENT OF MEANING TO A REASONABLE READER

h would reasonably have been available to the parties in the situation in
ol 3

w]l:;gh they were at the time of the contract.

Wi &,

Yo 18-
odern starting point is Lord Hoffmann’s statement that®:
The m Sté

i ic 2 nt would
ion is the ascertai f the meaning which the docume :
; retation is the ascertainment o ; 1 i
‘[ntctp‘?o a reasonable person having all the ba_ckgmund I\.now_ludg_,e \\:Eich
comﬁjyreasonably have been available to the parties in the situation in
wou : ol
they were at the time of the contract.

; o 0.
As he explained in Kirin Amgen Inc v Hoechst Marion Roussel Ltd”:
she e

&6 struction, whether of a patent or any other documcnl.‘ is of 'CO(;WSC'??}.
(.:Onbml J‘"ned with what the author meant to say. There is no window ir 5

dLrectl_y COI:?C(IJ atentee or the author of any other document. Construction is
thg mlpd : ltile’ps.ense that it is concerned with what a reasonable person toi
ot Lance was addressed would have understooq the aut‘hor t? _bL
whomﬂ?;e\;grtzz to mean. Notice, however, that it is not},] as 1slsn111t<;lt|rr:1(3(::tj:§sr1rch

e ) g . the author used’, but rat er what the 2
t;l? I:f‘::;fnogul(()ifl;al:fee xlcgg:stood the author to mean by g31nglthoselggidcsél;fgz

e i f i d by rules, w
nofi s 1s a matter of convention, governed by ! oe
i::e?{éll Tﬁ gfcggligries and grammars. What t.he author would_ha';'e‘ b;eir; E?dl;,lry
s;(;]od to mean by using those words is not simply a matter of rlu e':né A dgpgndg
itive to the context of and background to the particular utterance. It s
B the words the author has chosen but also upon the identity 0

:S(tii?::llgeui?eo Iilq taken toAhave been addressing and the knowledge and assump-

tions which one attributes to that audience.

. . _ -
In Attorney General of v Belize Telecom Ltd'’ Lord Hoffmann reI‘telrated rt?easl &l{le
rgeanin g of a contract is not necessarily the same as the intention of the parties.

said:

“The court has no power to improve upon the instrt.lment which it i?oial%?g ;IE](:)I:
to construe, whether it be a contract, a statute or articles of g.ssocrllzéeméd i
introduce terms to make it fairer or more reasonable. It is C(.). st
discover what the instrument means. I;log]evggctul:il lrze;rg;ll% 1;;(; imm;wd- y
or always what the authors or parties to the . e )
is t i /hi instrument would convey to a reaso > P
Ea\tf?zonc:lela';l; %d\gll:;gu:lj knowledge which woulg reasonably be available to
the auaclience to whom the instrument is addressed.

: el
Similarly, Lord Steyn said in Equitable Life Assurance Society v Hyman'':

i i1dii iety . 896. This is
8 In Investors Compensation Scheme v West Bromwich Building Society E]l;)‘)g]:eW.L.R
3 X i - * o~ e . . i o .
now the starting point for any discussion of interpretation. See para.1.02 a

; ‘. others Finance SA
£ Fggggll{]I;\ch 1]29-1 988; Anthracite Rated Investments (Jersey) Ltd v Lehman Brothers Finance

[2011] EWHC 1822 (Ch).
' [2000] 3 All E.R. 961 at 969.
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2.02 CHAPTER 2—THE PURPOSE OF INTERPRETATION

“The purpose of interpretation is to assign to the language of the text the Mmost
appropriate meaning which the words can legitimately bear.”!?

The more traditional formulation of the goal of interpretation was that it Was
designed to ascertain the intention of the contracting parties. Thus in Pioneey
Shipping Lid v BTP Tioxide Ltd,"* Lord Diplock said:

“The object sought to be achieved in construing any contract is to ascertain
what the mutual intentions of the parties were as to the legal obligations each
assumed by the contractual words in which they sought to express them.”

The framing of the goal by reference to the intention of the parties was liable tg
give rise to the common but erroneous thought that the task of the court was to
ascertain the real intention of the actual parties to the contract. As will be seen thig
was never the approach taken by English law. Despite references to the intention
of the parties, the English approach to the interpretation of contracts has always
been an objective one. This is one of the pri ncipal features of the English approach
that distinguishes it from many European jurisdictions.'* Lord Hoffmann
explained in Chartbrook Ltd v Persimmon Homes Ltd'S:

“Both the Unidroit Principles of International Commercial C, ontracts (1994
and 2004 revision) and the Principles of European Contract Law (1999)
provide that in ascertaining the ‘common intention of the parties’, regard shall
be had to prior negotiations: articles 4.3 and 5.102 respectively. The same is
true of the United Nations Convention on Contracts for the International Sale
of Goods (1980). But these instruments reflect the French philosophy of
contractual interpretation, which is altogether different from that of English
law. As Professor Catherine Valcke explains in an illuminating article (‘Op
Comparing French and English Contract Law: Insights from Social Contraci
Theory’) (16 January 2009), French law regards the intentions of the partics-as
a pure question of subjective fact, their volonté psychologique, uninfluenced by
any rules of law. It follows that any evidence of what they said or did\whether
to each other or to third parties, may be relevant to establishing “what their
intentions actually were. There is in French law a sharp distinction between the
ascertainment of their intentions and the application of legal Jnves which may,
in the interests of fairness to other parties or otherwise, lintitthe extent to which
those intentions are given effect. English law, on the othér hand, mixes up the
ascertainment of intention with the rules of law by depersonalising the
contracting parties and asking, not what their intentions actually were, but what
a reasonable outside observer would have taken them to be.”

12 See also Commerzbank AG v Jones [2003] EWCA Civ 1663 (“The aim of construction is to deter-
mine from the documents, read, of course, in their factual setting, what the parties agreed. It is not
the function of the court to substitute for the agreement of the parties what it thinks would have been
the sensible commercial agreement for the parties to have made.” Per Mummery L.1.).

B 11982] A.C. 724.

" Comparative surveys may be found in Kotz & Flessner, European Contract Law, Ch.7, and

Vogenauer, Interpretation of Contracts: Concluding Comparative Observations in Burrow & Peel:
Contract Terms.

15 [2009] A.C. 1101.
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reformulation by reference to tllxe reasona.blehoutsider, ragl;lcr
by reference to the parties themselves, emphgsm‘es the objective nature o [l?

e the phrase “the intention of the parties” does not appear at all in the

e m'dc?di aslilg laid down. This is a reflection of the phi]ospphlcal basis of

ﬁ\;srgié?:;li%; in English law; namely that it is an objective exercise.

in g
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R nicpremtion areful to stress that when they speak

se of interpretation judges have been ¢

p}ll‘ph() intention of the parties, they are ascertaining their presumed intention
of the

objectively.

Thus in Reardon-Smith Line Ltd v Hansen- Tangen,'® Lord Wilberforce said:

«When one speaks of the intention of the parties to the contract 1f:mftzl stpte;l:ir
ly—the parties cannot themselves give direct evidence of wha

e ‘ i : . :
?blec’:ilon was—and what must be ascertained is what is to_be takgn as _the u?a?c
ggznwhich reasonable people would have had if placed in the situation o
parties."

; By 17
A similzf point was made by Lord Reid in McCutcheon v Dm;JRd MacBrayne Ltd,
api;m 1‘r o the following quotation from Gloag on Contracts™.
n o

ask is not to discover the actual intentions of each party 1t 1s to
A 3

e nably entitled to conclude from the attitude of the

decide what each was reaso
other.”

; * New 19
In Codelfa Construction Pty Ltd v State Rail Authority of New South Wales
Mason J. said:

«  when the issue is which of two or more possible meanings is to be %_wen g;
e i ual i i spirations
¢ isi look not to the actual intentions, aspirat ¢
a contractual provision we ! i e i o
ions of t ties before or at the time of the contract, except in 0
expectations of the parties D e e
sed 1 tract, but to the objective
as they are expressed in the contr : | i
ithi i - ; to existence, and to the parties’ p
within which the contract came into € b
i ion in this setti take into account the actual inten
intention in this setting. We do not ) e ac R e
i e that an investigation of those s
arties and for the very good reason e . :
?N(Jllld not only be time consuming but would also be unrewardmgfasl it W;]i]a]
tend to give too much weight to these factors at the expense of the a

language of the contract.”

Sir John Donaldson M.R. gave a rather more cynical c:_&planation of the un;np;o:!;
tance of the actual intentions of the parties in Summit Investment Inc v Briti.

Steel Corp®®:

16 11976] 1 W.L.R. 989.

1771964] 1 W.L.R. 125.

'8 (2nd edn, 1985), p.7.

¥ (1982) 149 C.L.R. 337

20 [1987] 1 Lloyd’s Rep. 230 at 233.
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“their actual intentions are happily irrelevant. since,

and perhaps most. disputes upon points of construction would be
holding that the parties were not ad idem.”

Nevertheless, this is an important point for it emphasises the objectivity of the
court’s task of interpretation. In many c

relied upon by third parties (for example a bi[] of lading or a conveyance) ang itig
important for such Persons to have a reasonable degree of certainty ag the
meaning of the contract. Both these reasons were confirmed by the Ontarig Court

of Appeal in Dumbrel] v T he Regional Group of Companies Tne 2\ Doherty . A
said:

“In my view, when interpreting written contracts, at least in the context of
commercial relationships, it is not helpful to frame the analysis in termg of the

subjective intention of the parties at the time the contract wag drawn. This jg S0
for at least two reasons. First, emphasis on syhi

writing was intended to achieve. This is particularly
often the case, strangers to the contract must re]
way of'disceming the actual intention of the parties, but must rely on the intent
expressed in the written words. Second, many contractual disputes involye
issues on which there is no common subjective intention between the parties,
Quite simply, the answer to what the parties intended at the time they entereq

into the contract wi]| often be that they never gave it a moment’s thought untj]
it became a problem.”

important where, a5 is
Yy on its terms. They have no

More modern descriptions of the process of interpretation also Stress the objec-

tivity of the exercise. I Deutsche Genossenschafisbank Burnhope® 1 opa
Steyn® said:

“It is true the objective of the construction of a contract js to give effechfo the
intention of the parties. But our law of construction is based on an Gujective
theory. The methodology is not to probe the real intentjong of thé\paties but to
ascertain the contextyal meaning of the relevant contractual language. Intention
is determined by reference to expressed rather than actual intenition. The ques-
tion therefore resolves itself in a search for the meaning of \anguage in its
contractual setting. That does not mean that the purpose o'y contractual provi-
sion is not important, The commercial or business object of a provision, objec-
lively ascertained. may be highly relevant: .. But the court must not try to
divine the purpose of the contract by speculating

about the real intention of the
parties. It may only be inferred from the language used by the parties, Jjudged

is therefore wrong to speculate

» case, as Staughton L] appar-
ently did in the first sentence in the Passage quoted and as counse] for the
insurers undoubtedly did throughout his argument.”

1 (2007) 279 D.L.R. (4th) 201,
% [1995] 4 AIIER. 717,
® A dissenting speech.
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% [2009] B.C.C. 183. ford United Football Club
g1 g 899 para.94. See also Morrells of Oxford Ltd v Oxford Unitea
% [2002] EWCA Civ 899 para.94.

= he e rev s ¢l wi d Vi Y Y¢ ung C.J. in Eq in
I(]Cl alent hin a pre ious edition was cited wi I appro al Y
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in the document™).
¥ See para.2.02 above.
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interpretation. In Sirius International Insurance Co v FAI General Insurance
Ltd?® his Lordship said:

“The aim of the inquiry is not to probe the real intentions of the parties but to
ascertain the contextual meaning of the relevant contractual language. The
inquiry is objective: the question is what a reasonable person, circumstanced as
the actual parties were, would have understood the parties to have meant by the
use of specific language. The answer to that question is to be gathered from the
text under consideration and its relevant contextual scene.”

The stress on the objectivity of the English approach is not new. In IRC v
Raphael,*' Lord Wright spoke to similar effect. He said:

“The words actually used must no doubt be construed with reference to the
facts known to the parties and in contemplation of which the parties must be
deemed to have used them; such facts may be proved by extrinsic evidence or
appear in recitals; again the meaning of the words used must be ascertained by
considering the whole context of the document and so as to harmonize as far as
possible all the parts; particular words may appear to have been used in a tech-
nical or trade sense, or in a special meaning adopted by the parties as shown by
the whole document. Terms may be implied by custom and on similar grounds.
But allowing for these and other rules of the same kind, the principle of the
common law has been to adopt an objective standard of construction and to
exclude general evidence of the intention of the parties; the reason for this has
been that otherwise all certainty would be taken from the words in which the
parties have recorded their agreement or their dispositions of property. If in
some cases hardship or injustice may be effected by this rule of law, such hard-
ship or injustice can generally be obviated by the power in equity to reform the
contract, in proper cases and on proper evidence that there has been a real infen-
tion and a real mistake in expressing that intention; these matters may be-estab-
lished, as they generally are, by extrinsic evidence. The Court will thug veform
or rewrite the clauses to give effect to the real intention. But that isnttconstruc-
tion, but rectification.”

In Kirin Amgen Inc v Hoechst Marion Roussel Ltd** ¥.0rd<Hoffmann also
emphasised that construction is an objective exercise:

“Construction is objective in the sense that it is concerned with what a reasonable
person to whom the utterance was addressed would have understood the author

to be using the words to mean.”

As he explained in Chartbrook Ltd v Persimmon Homes Ltd*:

30 [2004] 1 W.L.R. 3251; Weston v Dayman [2006] B.P.LR 1549.
31119351 A.C. 96.

32 12005] R.P.C. 169.

3 [2009] A.C. 1101,
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«English law . . . mixes up the ascertainment of intention with the rules of law

by depersonalising the contracting parties and asking, not what their intentions
actually were, but what a reasonable outside observer would have taken them
to be.”

Accordingly, the subjective intention of one party to a contract, even if communi-
cated to the other party before the contract is made, will not usually be a relevant
consideration.’*

It is for this reason that evidence of the parties’ subjective intention is inadmis-
sible. Given the objective nature of the exercise, it is, quite simply, irrelevant. In
Young v Brooks®® Rimer L.J. said:

“One thing, however, which is clear is this. Although the task of the court is to
ascertain the intentions of the parties as expressed in the language in which they
have chosen to frame the grant, the one area of evidence that is wholly inadmis-
sible for that purpose is the direct evidence of what the parties, or either of
them, actually intended by it. That is not part of the admissible background
evidence(and such evidence is admissible only in a claim for rectification,
which-the present claim was not.”

Thewobjective approach is also applied in Australia and New Zealand. Thus in
Puxitic Carriers Ltd v BNP Paribas®® The High Court of Australia said:

“What is important is not Ms Dhiri’s subjective intention, or even what she
might have conveyed, or attempted to convey, to NEAT about her understanding
of what she was doing. The letters of indemnity were, and were intended by
NEAT and BNP to be, furnished to Pacific. Pacific did not know what was
going on in Ms Dhiri’s mind, or what she might have communicated to NEAT
as to her understanding or intention. The case provides a good example of the
reason why the meaning of commercial documents is determined objectively:
it was only the documents that spoke to Pacific.”

Similarly in Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd*" their Honours said:

“This Court, in Pacific Carriers Ltd v BNP Paribas, has recently reaffirmed the
principle of objectivity by which the rights and liabilities of the parties to a
contract are determined. It is not the subjective beliefs or understandings of the
parties about their rights and liabilities that govern their contractual relations.
What matters is what each party by words and conduct would have led a reason-
able person in the position of the other party to believe. References to the
common intention of the parties to a contract are to be understood as referring
to what a reasonable person would understand by the language in which the

% Windwood v Bifa Waste Services Ltd [2011] EWCA Civ 108.

% [2008] 3 E.G.L.R. 27.

% (2004) 218 C.L.R. 451.

37 (2004) 219 C.L.R. 165. See also Equuscorp Pty Ltd v Glengallen Investments Pty Ltd (2004) 218
C.L.R. 471 (HCA). For criticism of the stress on objectivity see D.W. McLauchlan, “Objectivity in
Contract™ [2005] UQLIJ 28.
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| CHAPTER 4
LAW AND PRECEDENT
.. the lawless science of our law,

That codeless myriad of precedent,
That wilderness of single instances . . .

Alfred Lord Tennyson:
Aylmer’s Field

1." LAw AND FACT

‘ The proper construction of a written contract is a question of law. 4.01
HowevT, thie ascertainment of the meaning of a particular word is a question

of facu.!

The division between what is a question of law and what is a question of fact is
' extremely difficult to draw.2 However, it has been said on many occasions that the
proper interpretation of a contract is a question of law. Thus it is for the judge to
interpret the contract, even when he is assisted by a jury,’ and the jury is bound
to accept the judge’s direction upon the construction of the contract. Indeed, it is
largely because trials were heard by juries that the construction of a contract is
classified as a question of law at all. As Lord Diplock pointed out in Pioneer
Shipping Ltd v B. T.P. Tioxide Ltd:

« _in English jurisprudence, as a legacy of the system of trial by juries who
might not all be literate, the construction of a written agreement, even between
private parties, became classified as a question of law . . . Alawyer nurtured in
a jurisdiction which did not owe its origin to the common law of England would
. not regard it as a question of law at all . . . Nevertheless, despite the disappear-

ance of juries, literate or illiterate, in civil cases in England, it is far too late to

change the technical classification of the ascertainment of the meaning of a

| This paragraph was referred to with approval in Canada (Attorney General) v Rostrust Investments

3 Inc [2007] CanLII 1878.

* The problem notably arose in connection with the law of mistake: see Midland Great Western
Railway of Ireland v Johnson (1858) 6 H.L.Cas. 798; Cooper v Phibbs (1867) L.R. 2 H.L. 149; Solle
v Butcher [1950] 1 K.B. 671. The distinction between law and fact in that context is nowadays of
little, if any, importance.

3 e.g. to determine whether a trade custom
trade meaning, In Turner v Sawdon & Co
construction to the jury. The Court of Appeal held that he wa
tion proper to be left to the jury. See also Grenfell v E Meyrowitz

has been proved, or whether a word bears a secondary
[1901] 2 K.B. 653, the trial judge left a question of
s wrong to do so, as there was no ques-
Ltd [1936] 2 Al ER. 1313,
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written contract between private parties as being ‘a question of Jay® for
purposes of judicial review , . .»
In Carmichael v National Power Plc* Lord Hoffmann, w

Diplock’s account of the original reason for the classifi

hile agreeing with Lord
historical gloss:

“[T]he rule was adopted in trials by jury for purely pragmatic reasons,
aeval times juries were illiterate and most of the documents whi
a jury were deeds drafted by lawyers. In the eighteenth and nine
the rule was maintained because it was essential to the d
commercial law. There could have been no
construction of standard commercial doc
had been left in each case to a Jjury which

In megj.
ch came beforg
teenth centurjeg
evelopment of English
precedent and no certainty i the
uments if questions of construction
gave no reasons for its decision

In Khan v Khan® Arden L.J. said that there
between the rules which apply to the interpret
those which apply to oral contracts.6

can be no difference in principle
ation of contractual documents and

However, in Thorner v Majors,” in the context of

a discussion of proprietary
estoppel rather than contract, Lord Neuberger of Abb

otsbury said:

“(a) the interpretation of a purely written
depends on a relatively objective contextual
excludes evidence of the parties’ subjecti
were agreeing, but (b) the interpretation of a
(T suggest inference from primary fact), rath
parties’ subjective understanding of what the

contract is a matter of law, and
assessment, which almost always
ve understanding of what they
n oral contract is a matter of fact
er than one of law, on which the
y were agreeing is admissible.”

Apart from the historical ori

gins of the rule (trial by jury) Lord Neubgr -Tg
suggested that the dichotomy

was underpinned by practical reasons. He sgia-

“If the contract is solely in writing, the parties rarely give eviderict, as to the
terms of the contract, so it is cost-effective and practical to exchide
their understanding as to its effect. On the other hand, if the wontia
orally, the parties will inevitably
done at the relevant discussions o
exclude evidence as to their ¢

perhaps more importantly, memo

evidence of
ct was made
be giving evidence as tt{ wiiat was said and

r meetings, and it could be rather artificial to
ontemporary understanding. Secondly, and
ry is often unreliable and self-serving, so it is

4 [1999] W.L.R. 2024.

* [2008] Bus. L.R. D73 Khan v Khan was fo
EWHC 2659 (QB). This correspi
That edition referred to Torbert v
ascertainment of the effect of an
construction arises”

llowed in Kahn v Dunlop Haywards (DHL) Ltd [2007]
onds with the view expressed in a previous edition of this book,
Faulkner [1952] 2 T.L.R. 659, in which Romer L.J. said that the
oral contract was “entirely a question of fact
- Cf. Yorkshire Insurance Co Ltd v Ca
Sumner. In the author’s view this approach conflates the
interpretation.

© See also Masterton Homes Pty Ltd v
7 [2009] 1 W.L.R. 776.

and no question of
mpbell [1917] A.C. 218 at 221, per Lord
identification of contract terms and their

Palm Assets Pty Ltd [2009] NSWCA 234.
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. ; e i doubt as to
lude evidence of actual understand}t?g when there ls_tn_[c; very often
petter tO ??LCf the contract, as when it is in writing. lHo_wtee‘;;i:g;nion of an oral
e A e such evidence to assist in the 10 : _
S Ipful to have such evic o e details and
ositively h?hl';: parties will rarely, if ever, be able to recollect all the
raCL as - ‘ e T
C('mtlmstanccs of the relevant conversations.
CIICULL

i iderations to which he referred do not appear t(‘) dlf-f(;er?éleati;
s i h ms of an oral contract (upon whlch.oral evide :
éy'l::’%et :Ltlﬁ:; £hose terms once they have been 1.dent1t|e:l.v:ili rtt ;rcl

i :;entlcnc;p of the cited passage Lor({ Neqli)cr'gcr ul,te.!;se;i o
peﬂultlmate -e “there is no doubt as to the terms”. This can only e
s hat terms were agreed, rather than no dqubl abou \‘vbl_ sl
o B'ho?t \Tntince Iiowever. refers to 3dmitting evidence ‘of S;ldi]_k;imlb
mean{‘;hi:;?}zr i;c ﬁLup(SSé of identifying the _tcm?f Z)i fll;: Zc(w)nhr]aec..; gve; B
o, or the ose of interpreting 1t (Wh ‘ ot

re agreed?) but for the purp > a major departure from Fhe objective
;‘i?:an?). o Smﬁnl?t:édt::hatetgtsioﬁ?gig lijlfdied sjeems [;t variance with tllle aﬂ;ii
i Df'COHtra‘L md'tlrtlzlfrrx)which was that a representation or assurance s l1)0? ccm
g ]ln llkr:e :i‘iftlefi afbeit in the context of the particular relationship betw
objectively 10Tp: 5

the represedterand the representee.

he prar’oet
Zetwee“ ident1

admissible) an

1 is 2sti law, the court

Sinee thz proper construction of a written contract (;b % qu;si::losr:lo”fl clidnii
oethe E = . ine made ye . :
38 about its meaning
< "T‘th e ‘;Cmce-“'b; Oisrnatimmi Trust Co Ltd v Threadgold® Lord Diplock
n [ A

~ sument. In Bahamas
- B

said:

i is ;, on the construction to be given to 2
o W thhLuamcl(S:.uiSc:llllZdogs ?ooizﬁngtme the document in the agselnce g;
Wmten.do(dument"ﬁcation cannot be bound by any concession mad‘e 3: ;gore
L hat its,ianguage means. That is so even in the cour o
s oo t~0 w':)n is made; a fortiori in the court to which an appea o
Whl(_lh o COHt(fiStfil court is b,roi:ght. The reason is that the copstmctlﬁp s
the.Judgmeﬂt . t]ii a question of law. It is for the judge to deude torthlems -
wﬁttte&g (!);\L:lil:: nno} to accept it from any or even all o? glc Cpgsr‘t;cli (tiowomd b.;
havi ided it is hi it to the facts of the ; d
ha‘{iﬂg . de':(:ldfd‘rlltis1 S'f&?c?slltz;?hair’;%lg \:[ere to determine the case !Jy aplpl‘iz:—%
aclflmtgt;c;nggiyﬁeg cor-llceived to be the law, if in his own opinion 1
wha

erroneous.”

Forth: i - 2 j . Wh ] hd b N
€ same reason, the court 18 not ILStrlctB to an ]ntel—p] etation icn S beEc
adval‘l(:(.d by counse Sm.CC 1€ quLS ion Of construc 10N 18 one (W) aw, iti1s a

large.”

e 18 1 ai L Al¥ v Bromley L.5. 2001 EWC
1974 L 514 A (& 1} n H A ort Ltd oml L.B.C
[ ] W.L.R. 14, H ppl d in B ggin 1l Ai Pe 0 A

; 8 — different grounds).
2 g}: ]? 8iésit‘:t';zf'anc'e Co Ltd v Fagan [1997] A.C. 313, CA (reversed by HL on di &
Aarier s

|
| 175
|




4.01 CHAPTER 4—Law AnD PRECEDENT

However, in HLB Kidsons v Lloyd’s Underwriters
should be very sure of his ground” before r
document, affecting only the parties to the

concession was as experienced in readin
anyone,

' Rix L.J. said that ¢
ejecting a concession aboy
contract, where the party
g and evaluating such do

ta One. ;
makjng..'
Cum&nts'

Although the ascertainment of the meaning of a written co

law, many steps in the process of ascertaining that meaning are classifi
tions of fact." In Brufys v Cozens,'* an appeal concerned the me
“insulting” as applied to the phrase “insulting behaviour”
1936. Lord Reid said:

edasqu :

“It is not clear to me what precisely is the point of law which we have to decide,
The question in the case stated for the opinion of the court is ‘Whether, on the
above statement of tacts, we came to a correct decision in point of law.” Thig
seems to assume that the meaning of the word ‘insulting’ in 5.5 is a matter of
law. And the Divisional Court appear to have proceeded on that footing. In my

- 1he meaning of an ordinary word of the English

This distinction applies to written contracts in the same way. !

Nor is this approach confined to “ordinary” words.
nical term is equally a question of
said:

The ascertainment of 3 tech-
fact. So in Hill v Evans,* Lord Westbury L.C,

“It is true, as a
the constructio
specification o

proposition of law, that the construction of a specificatiofilike
n of all other written instruments) belongs to the Court: \but the

if not always, soni= iechnical

terms of art, the phrases used in commerce and the proat*and results of the
processes which are described (and in a chemical patent, the ascertainment of
chemical equivalents) that all these are matters of fact upon which evidence

'9[2009] 1 Lloyd’s Rep. 8 at [84].

" In Torbett v Fauliner [1952] 2 T.L.R. 659, Romer
oral contract was “entirely a question of fact and
Insurance Co Ltd v Campbell [1917
conflate two stages in the overall que:

12 [1973] A.C. 854.

'3 Commonweaith Smelting Ltd v Guardian Royal Exchange Assurance I.
121; Belgravia Navigation Co §4 v Cannor Shipping Inc., The Times, April 18, 1988; Norwich
Union Life Insurance Society v P & 0. Property Holdings Lid [1993] 1 E.G.LR. 164, CA; Fitzroy
House Epworth Street (No.1) Ltd v The Financial Times Lid [2006] 2 All E.R. 776.

"4 (1862) 4 De G.P. & J. 288 (a case of interpretation of patents),

L.J. said that the ascertainment of the effect of an
no question of construction arises”, Cf. Yorkshire
1A.C. 218 at 221, per Lord Sumner, These

views seem to
stion of interpretation,

id [1986] 1 Lloyd’s Rep.
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ntract is a questjon et

aning of the Wo[-d”
in the Public Order Agp
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V I)‘ Y Yy C Il n WhiCh 1t IS
i en Contl'adiCIO tf.‘,S'[ilnon ma be addllt.ed, and upo
1 ]

may b & d the right of a jury to decide.”

ince an
the provt : consists of at least two
f construction or interpretation, therefori:{] gro?;; P Thia top S
The Pmceisng slament of which i fa,ctujal,_ anglthri ﬂC; y v Brazilian Submarine
ts . indley L.J. in Chatenay T
eleme? = s summarised by Lindley

S
T !:gsin:aCo Ltd" as follows:
14

: 11 events as used
‘ ion,” as lied to a document, at a 3
Tt ion ‘construction,” as app : ¢ words: and
k- expﬂesls;on ers, includes two things: ﬁrst. the meﬁlliﬂgT%it;emmg ofthe
by EngllStI eixggal’ef’l’ect. or the effect to be given to then:\-;e S dealing with
secodn dlbial:e to be a question of fact in all cases, &Nhete;ris s ouestion of law.”
i -ument. The effect of the words us
r a legal document.

poem O

i i retation

nal trial it is the function of the J“dgefﬂ mli;nitﬂrfe;?f; 2 ques-
ather than the function of the jury to decide wi hether words are

ofa com.ractl,6 ra r, in a libel action although the question w P (e fuilan

tion of fact. qu'fv: defamatory meaning is a question Ofllziv-w e

capable ?f bzarlélg uch a meaning is a question of fact for the jury.

whether they: do bear s

Thus in a crimi

determined by the court without evidence tﬁ
the court may take judicial notice t(‘)f fggts,CL
‘ i cessi evidence.
d d without the necessity 0

i ay be regarded as prove i
E ltheyc;sleyhowever, it seems unlikely that a pal:tyé ;(::L[: ninaﬁ;()m i
B looding ¢ 'der;ce on such a fact. In the case of the D
o 'leadlil’1 : evrldlinary English word, evidence of meanmgNis pﬁon i
mﬁ?m¥%§s :lli1 [?oveli and Christmas Ltd v Wall,'® Fletcher Mou , J.
sible.

Mo:t questions of fact cannot be.
srove them. Sometimes, however,

L

i as to the meaning of the
it is ar dence may be taken as 1 :
e thatle:;y that it is arguable because it must not be

take judicial cognisance of the fac;:t t[t'ft the \:’:JS;;
1 I doubt very
i in di t contexts. For instance y mucl
iffe meanings in dlffere_n i g b
. dlﬁﬁreztoun ougl%t to take evidence as t_o the meaning ocfaning s
¥t111etﬂi:(r)r(;in connection with domestic furniture has fhnii ;ibt whéther P e
: i i ther. I very mu L comtt
in ¢ ion with a railway has ano ; Bysdelrl
in Lonnect[?(ri!er itself perfectly entitled to take cogmsance‘of ta R )
wmclik'j e ction with a railway, means a mode of fastening
used in conne:

word ‘provision merchants’..
thought that the court cannot

It 18, thel e‘](’l{: a curt ty tl at the ascert nment 0[ EhB meanin Of 1 Or dll‘l.lly
2 2 g
0S1 h al ar
EﬂgllSll W()Id Is a qUCSUOI‘l Ot faCt Wthil Calﬂlo[ be pIOVCd by ﬂll’ adl[“bslble

evidence."?

N a y H 184 & 06 a 82_‘ P ke
8 M W. 8 t 3, per Par B
1892] 1 Q B. 79. See Iso Neilson v ﬂlf()?d( )

16 Rv Spem “ ll 1 W.L.R. 4 - | L

IT Slim ‘-D[u','_y Jelegraph [lgﬁgl_QB 157. g [] ]31 (KB, Linl ¢ . r .

m: o ,le i " v issible to explain it: Calabar
. Hc) : g 1 i tlv out of the ordinary for evidence to be admissi

ket” was sufficiently ry 10 i, . l "

(W!' IH.rfC[T) Ltd v Tesco Stores Ltd [11€ ]]edl m A.usvtra]ia' I E:‘pii .?evenAUp Bottlers ‘Etélh I y Ll'[-,i ¥

: d ‘ 995 ‘ 289 : ¥ e WSWl kL 020,

’ . rt )"Ia.lmfio?r (1 )62§FICR 289; Dyson v Pha macy Board (2000) 50N.S.W.L.R. 523

Commissione, (4
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a question of law. As Arden L.J. put it in

2. Facrt the construction of a contract is always

Khan v Khan®s:
4.02 The ascertainment of the terms of a contract which is

ules whic ly to
T inciple between the rules which apply
i partly written ang “[T]here can be no difference in principle be
partly oral or which is wholly oral is a question of fact.

g whic to oral
: : . -uments and those which apply
j the interpretation of contractual documents

. ; e iz contracts.”
Whether the parties intended their contract to be wholly written is

fact. If they did not, then the ascertainment of the full terms of the ¢
a question of fact.2!

a question gf
ontractis also 3. CATEGORISATION AND CONSTRUCTION

In Moore v Garwood 2 Pollock CB directed the jury that:

A = i /e a two stage process: first to 4.03
The legal effect oi:a wn,t::;] zgﬁg;t‘;;:;aghln‘;ﬁlgt‘:-act creatgs; and second to
“. .. the nature of the contract into which the parties had entered was rather [ ascertain wﬁattldjgnhésoi? contract has been made.
question of fact than of law, because it did not consist of one distinct contract determine wha i T
between the parties, but of a series of acts and things done, from which the jury i tive legal rules apply only to contracts of a particular kind.
were to determine what was the real intention and meaning of the parties when \ Many :substat‘lHMR(i’ﬂ Lewison J. said:
they entered into the mutual relation in which they stood . . .” ‘L Al Lofts Ltd v ' ‘
|

e courtis o en L,al L,(l 1IP0I t €C (Le V‘r] etheraw tten coi tract [d l\ 1 ] il‘l
l 5 [‘t C } 0 d i l ~. WI1 6] ac s wit
e COL X

His direction was upheld on appeal. Similarly in Maggs v Marsh? Smith L.J. saig: ption. In so doing the court will identify the rights an

| qeularlegal descri gom gty he ik ane
a‘rfl?rzl'"m ofgthe parties as a matter of construction of the written ag
obligatiens

. . : st fall within the rele-
Determining the terms of an oral bat it will then go on to consider whether those obligations fall within t
us 1t W

contract is a question of fact, Establishing the
facts will usually, as here, depend

upon the recollections of the parties and other

[
|
: = i : al description.”
witnesses. The accuracy of those recollections may be tested and elucidated by { vait legal P 98 Durine the 1970s
things said and done by the parties or witnesses after the agreement has been . latter process is conveniently referred to as categorisation. ¢ turrlll?j%le 8o
concluded.” Thg 1398L03Pf0r example, the courts were frequently reqmred_ to ;: i idential prop-
an ? 5 1 aten: Whether the occupier of res :
i ~ ~ ncy. :
L=y ; ] ated a licence or a tenancy ) tion. As Lord
However, in Keeley v Fosroc International Ltd** Auld L.J. pointed out that: | a:;)nt(fzatifég‘security of tenure depended on the answer to that question
e a = ? .dzr;.
sman put it in Street v Mountford =:
“[W]here document A, acknowledged to have contractual effect, expressly ' Templeman p .
incorporates by reference document B, and there are no other candidates. tor ies enjoved freedom to contract or not to contrz}ct an pa
contractual contribution to the agreement. the construction of a partieular ek by contracting on the terms set forth in Fhe written
provision in document B does not become a fact-finding exercise_on the exerClﬁeilﬂ;itl fgieggn;thgr terms. But the consequences ill_,law fotfl th:f?ég;f (E)I
strength of extraneous evidence as to the true intention of the parties) aity more pereeme luded, can only be determined by consideration of the i
than it would have done if the provision had originally appeared’ in\document ?ent, Ollefiei‘(;[nifLEhC a:gr cement satisfied all the requirements (_)f 1a Iel;?é’;‘}yé;ltiﬂ
A. It simply becomes a matter of construction of the twosdecaments read :h: zgéiement- produced a tenancy and the parties cannot _F}itel t ;:;ucfacmre S
together.” } agl'eegment by insisting that they only.cre.ated a l;;:el_ac: o 1? :\lfen F ihie e
_ - anual digging results in :
In Torbett v Faulkner,?S Romer L.J. said that the ascertainment of the effect of an five-pronged 1mp]une_ntl fﬁz rlr?l:;glish laﬁguag& insists that he intended to make
oral contract was “entirely a question of fact and no question of construction [ facturer, unfamlhar(;vﬁi F
S d 8 ] S 23
R ; i as made a spade.
arises.” It is thought, however, that this bald statement goes too far. While the | and has ma P
ascertainment of the terms of an oral contract is a question of fact, the '
determination of the legal effect of those terms is a question of law. In that sense [ Im Assets Pty Ltd [2009] NSWCA
a 3 ; Assets £ty
% [2008] Bus. L.R. D73. See also Masterton Homes Pty Ltd v Palm .
20 Thi iti i ‘ [ 234, [2008] 2 Lloyd’s Rep. 187 per Waller
“ This proposition was approved in Masterton Homes Pty Ltd v Palm Assets Pty Ltd (2009) 261 7
ALR.382,

2! Carmichael v National Power Plc [1999] 1 W.L.R. 2024,
* (1849) 4 Exch 681,

23 [2006] B.L.R. 395,
* [2006] LR.L.R 961,
¥ [1952] 2 T.LR. 659.
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‘api v W - Merwe .

: 32 Iso [IG Capital LL¢ v Van Der . ¢ 3, T ¢
7 E?l({]l??.fsc_‘;‘i“?:: Zrbound before us that it ultimately depends on :i:r;:i‘f.;ms ruc

ﬂé‘r.eimel\; whether a particular label is the n'ghi osztﬂol zli]ljgl)‘;ﬁ);rg 1‘:\% :
z ty C ) rgarth Group Lic LR, 432.
:2 ﬁggii?\}goﬁagvs(; {:1{12'(3‘ ;{2;%;‘: F?’roperfv Co Ltd v Moorgarih Group Ltd [2011] 2
2 [1985] A.C. 809. 5 :

432,

on of the

All ER.
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4.03 CHAPTER 4—LAW AND PRECEDENT PRINCIPLES OF INTERPRETATION ARE

_ o . Saia -ansaction, it is or is
Likewise in McEntire v Crossley™ Lord Herschell L.C. said: only on whether, on the true analysis of the transacti

party depends
i - not a mortgage.
Coming then to the examination of the agreement, [ quite concede th

at the.

because of the different legal consequences that may attach to a

agreement must be regarded as a whole—its substance must be looked imi i .

. ' . at ilarly, : . 1ay be important to
parties cannot, by the insertion of any mere words, defeat the effect of the trang Sn;lrantec on the one hand and an mdenm}l}ty on the other, it may p

action as appearing from the whole of the agreement into which they havé classify the document as one or the other

entered. If the words in one part of it point in one direction and th : i ides unrestrai ® :
another part in another direction, you Ir;)lmst look at the agreement :S\ZO;(LSO;D n each case there ig public.inferest which -Oveﬁnd.esﬁunlgsgfllne:p;?:‘ioﬂfé
and see what its substantial effect is. But there is no such thing, as seems t: : contract, namely fo ensure e Silbsra““:f e

have been argued here, as looking at the substance, apart from looking at the Walker explained this in.Re Spacirum Plus Lid™:
language which the parties have used. It is only by a study of the whole of the

. 1i e true legal
language that the substance can be ascertained.” the court’s duty to characterise the document AGEOTaige LS g

eg“;cszt of its terms . . . In each case there is a public intcresth Whlcgl'(();vj?;:ie;
‘ ot | ‘ 2 i issue, the publi
In Agnew v Commissioner of Inland Revenue’' the Privy Council considered unrestrained freedom of contract. On the Iealsef’liclze_uce ;CZL:); b gation. Btreet
whether an agreement created a fixed charge or a floating charge. Lord Millett is the protection of vulnerable_ people bee}(lng _wmgd o el
. fixed/floating issue, it is ensuring that preferential creditors o

of protection which Parliament intended them to have.
“In decidfng whether a charge is a fixed charge or a floating charge, the court js :
engaged in a two-stage process. At the first stage it must construe the instry. | In considering how to class1‘fy a cor
ment of charge and seek to gather the intentions of the parties from the language the instrament by looking at it as a w
they have used. But the object at this stage of the process is not to discover J[ %
whether the parties intended to create a fixed or a floating ch i

. ' g charge. It is to ascer- : : ill assess the substance of the
tain the nature of the rights and obligations which the parties intended to grant ’ n he case of a composite transaction, the court il R

atract, “the task is to decide the nature of
hole without any preconceptions as to what

3. 38

it is”.

each other in respect of the charged assets. Once these have been ascertained transaction taken as a whole.*
the court can then embark on the second stage of the process, which is one of
categorisation. This is a matter of law. It does not depend on the intention of the
parties. If their intention, properly gathered from the language of the instry-

The question of false labels is considered further in para.9.07 below.
|
ment, is to grant the company rights in respect of the charged assets which are }
(

: ; X ! S NO LES OF LAW
inconsistent with the nature of a fixed charge, then the charge cannot be a fixed 4. PRINCIPLES OF INTERPRETATION ARE NOT RU

charge however they may have chosen to describe it. A similar process.is \

involved in construing a document to see whether it creates a licente or

e 5 — ideli er than a rule of law; and 4.04
tenancy.” A principle of interpretation 1s a guideline rath

accordingly will only be applied in the absence of a confrary intention

; : 3 . vy s in the contract.
Equally the classification of a contract may bring with it particular non-statutory ¥apressed in

legal rights and obligations. In Socimer International Bank Ltd % S:andard Bank l The court often construes contracts with the assistance of principles of interpreta-

tion (often called canons of construction). Over time a p?;‘t[i(:t]!il;: ft;q()ée;s:;r;
i i inci ows.>” In Mitchell (

may develop into a principle, as a judicial consensus grows .

(C'hyesrerhuﬁ) Ltd v Finney Lock Seeds Ltd,*® Kerr L.J. pointed out that:

London Ltd** Lloyd L.J. said:

“If parties enter into a transaction which is a mortgage, then the law imposes
certain obligations on the mortgagee, and confers certain rights on the mort-
gagor, which go back to the intervention of equity in the early development of l
mortgages. Although a mortgage is a contractual transaction, the imposition of !
such duties has nothing to do with the implication of terms in a contract under |
the general law of contracts . . . Whether these duties are imposed on a given

“Rules of construction are not rules of law; thfay are merf:ly guidelines r:sdt,l}e
presumed intention of the parties in the light of events which have occurred.

3 gosociated British Ports v Ferryways NV [2009] 1 Lloyd's Rep. 595.
# [2005] 2 A.C. 680. . Y ’s Rep. 617.
¥ [1895] A.C. 457. See also Welsh Development Agency v Export Finance Co Lid [1992] B.C.L.C. % Gold Coast Ltd v Caja de Ahorros del Mediterraneo il‘00_)] l(-leYd i
148. % Brighton & Hove City Council v Audus [2009] EWHC 340 (Ch).
31 [2001] 2 A.C. 710. 31 The Mercini Lady [2010] EWCA Civ 1145. e
32 [2008] 1 Lloyd’s Rep. 558. 3 [1983] Q.B. 284. See also Sabah Flour and Feedmills v Comfez

Ltd [1988] 2 Lloyd’s Rep. 647.
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unduly interfered with. It

. was held that the re : i
accordingly the lease took oo b

effect as if the reservation had not bm]mteuigime

€en inclugeg

Mundy v Duke of Rutland?* CHAPTER 9
2. A franchise agreement contained a clau

ment with “uplj ini

hatt t\l;v;th uplifted minimum performance requirements” but did '
w ¥ were and did not provide for machinery to determine them ?:) '
- It wag

that there was no bindj
: : Ing agreement for renewal an igi
agreement expired according to its terms, Baili; onens ﬁam:hisg

Grow with US Ltd v Green Thumb (UK) Ltd?0 .

se providing for renewa] of the g ‘ MISTAKES AND INCONSISTENCIES

Our use of words is generally inaccurate and
seldom completely correct, but our meaning is
recognised none the less

St Augustine:
Confessions XI section 20

I. CORRECTION OF MISTAKES BY CONSTRUCTION

As part «1 the process of construction the court has power to correct obvious 9.01
/ mist>les) in the written expression of the intention of the parties. Once
; enrroc’ed, the contract is interpreted in its corrected form.

¥y Wilson v Wilson,' Lord St. Leonards said:

“Now it is a great mistake if it be supposed that even a Court of Law cannot
correct a mistake, or error on the face of an instrument; there is no magic in
words. If you find a clear mistake and it admits of no other construction, a
Court of Law, as well as a Court of Equity, without impugning any doctrine
: | about correcting those things which can only be shown by parol evidence to be
" ' mistakes-without, I say, going into those cases at all, both Courts of Law and
‘i‘ | of Equity may correct an obvious mistake on the face of an instrument without
' the slightest difficulty.”

! The reference to “courts of law” in distinction to “courts of equity” shows that his
: Lordship was considering the correction of errors as matters of construction rather
‘ f than by way of the equitable remedy of rectification.’

| g In East v Pantiles (Plant Hire) Lid® Brightman L.J. said that a mistake in a written
i instrument could be corrected as a matter of construction:

| .
’. . “Two conditions must be satisfied: first there must be a clear mistake on the
| } face of the instrument; secondly it must be clear what correction ought to be

' (1854) 5 H.L.Cas. 40 at 66.

\ * In Homburg Houtimport BV v Agrosin Ltd (The Starsin) [2004] 1 A.C. 715 Lord Millett made a

I N ! similar point by reference to the ability of courts of equity to correct errors in wills, at a time when
;n (1882) 23 Ch.D. 81, | there was no power to rectify a will.

I “Y[2006] EWCA Civ 1201, | P [1982]2 E.GLR. 111, applied in Dalkia Utilities Services Plc v Celtech International Ltd [2006] 1

Lloyd’s Rep. 599; Clydesdale Bank Plc v Weston Property Company Ltd [2011] EWHC 1251 (Ch).
4
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CHAPTER 9—MISTAKES AND INCONSISTENCIES

gz)?fgc ;irloﬁrjclelrnt;)dcure the mistake.* If thoseﬁ conditions are satisfied
g c[afmame as a matter of construction. If they are not satis:f‘ :

gither the lr_nust pl.-ll'SLle an action for rectification or he must | led

construction to reach what answer it can on the basis thay tl:fa"r

€ un

lt."Cted WOI CI”:IE_1 Iep sen € manner n €d f
X Ie ts t]l 1 mnw lCh Iile al l']e‘v
h p B dGC d d (8] e

In G & S Brough Lid v §, T 4TS
as follows: ¢ v Salvage Wharf Lid® Jackson L.J. expressed the Pringj

:-.W 5 ] .

artl:;:;c a WIItten agreement as drafted is a nonsense and it is clegr
F ! were lr}{mg to say the court will, as a matter of constructio _What‘
0 the obvious intention of the parties.” -Ee

Before concluding that correction is required the court should first att
E empt

interpret the contract as it stands.® In Multi-Li ]
. (L1 (
North Lanarkshire Council’ Lord Hope saﬁi:l ik e Developmess L

CET - L} b . - . .

WOI:Z ‘c?hurt s task is to ascertain the intention of the parties by examin;

Conte:; ] Ic;y used and giving them their ordinary meaning in their coliltlrﬂ gcnthffj
- It must start with what it is given by the parties ﬁwmse]ves whei it l

the i ent” ' '
Instrument”. However, in order to decide whether there is such a misiake, the

* It is sufficient if the gist of
_[2007] EWCA Civ 363,
: [2009] EWCA Civ 21.
If the contract, as inte i it i
: , as Tpreted, is not ab. ] 1 > ill i t
7 \Z?)rﬂmg; i b T ij;:l)r;]., it is unlikely that the court will interfere with its
t[he lalvl D‘A}ILE;E;(]??{:; %;;)[ﬁisr_x zq:'p'eal]. There is no difference between the law of Scotland and
3 €s In this respect; Cre /
R M ot ot Bl s respect: Credential Bath Street Lid v Venture Investment
Holding & Barnes Ple v Hill House Hammond Ltd [2002] L. & T.R. 7, CA. This passage in the

previous edition of this hook was a in K
e P00 e o oo pproved by the CA in KPMG LLP v Network Rail Infrastructure

°[2009] 1 A.C. 1101.
' [2007] Bus. L.R. 1336,

the correction is clear: KPMG LLP v Network Rail Infrastructure Lid
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. deciding whether there is a clear mistake, the court is not confined to reading

‘;?;; document without regard to its background or context. As the exercise is
g aIt of the single task of interpretation, the background and context must always
b Ee taken into consideration.”

==

:Ail that is required is:

P sthat it should be clear that something has gone wrong with the language and
that it should be clear what a reasonable person would have understood the
parties to have meant. In my opinion, both of these requirements are satisfied.”!!

Iﬁ Homburg Houtimport BV v Agrosin Ltd (The Starsin)'? Lord Bingham of
Cornhill said:
«] take it to be clear in principle that the court should not interpolate words into

a written instrument, of whatever nature, unless it is clear both that words have
peen omitted and what those omitted words were.”

Lord Steyinsuid:

“A¢ Lord Bingham has pointed out ... some words have been left out of
eaase 5. The deletion was plainly a mistake. In these circumstances the court
snould, in order to give effect to the reasonable expectations of the parties, fill
the gap by inserting what had been omitted. What falls to be construed is the

clause so reconstructed.”

Lord Millett said:

“The clause does not make grammatical sense as it stands, and it is obvious that
words have been omitted. The court must, therefore, supply the omission by
implying at least the minimum necessary for the clause to make grammatical
sense. This is what all the judges below did. But the authorities show that in a
proper case the court will go further. Where it can see, not only that words have
been omitted, but what those words are, then it is its duty to supply them. It is
not necessary that the court should be certain precisely what words have been
omitted; it is sufficient that it knows their gist.'* The process is one of construc-
tion, not rectification; this is evident from the fact that the Court of Chancery
not infrequently supplied omissions in wills at a time when it had no jurisdic-

tion to rectify them.”

In that case the words of a clause in a bill of lading had been modelled on a form
in common use, but some of the words in that form had been omitted.'* The House
of Lords held that the words in the precedent should be interpolated into the bill of

" Applied in Pink Floyd Music Ltd v EMI Records Lid [2010] EWCA Civ 1429; State Street Bank and
Trust Co v Sompo Japan Insurance Inc [2010] EWHC 1461 (Ch).

212004] 1 A.C. 715.
B Applied in Clydesdale Bank Plc v Weston Property Company Lid [2011] EWHC 1251 (Ch).
1 The copying error in that case is technically known as homeoteleuton, The reader, like the author,

may need to consult a dictionary.
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9.01 CHAPTER 9—MISTAKES AND INCONSISTENCIES

lading. Thus the extrinsic evidence of the precedent was critical to the Process of
identifying the omitted words. However, it does not matter in principle tha a
agreement was tailor-made, rather than “off-the-peg”, as in The Starsin, W
matters is the help it can give in practice, as a matter of common sense rather
law, as to the nature of the mistake and how it should be corrected. Second, it dow
not matter that details have been changed in other parts of the draft. Third, jt jg
sufficient that the court is satisfied about the gist of the correction that shouldbé
made."® In KPMG LLP v Network Rail Infrastructure Ltd'® Carnwath L _J. said

“Once the court has identified an obvious omission, and has found in admis-
sible background materials an obvious precedent for filling it, it should not be.
fatal that there may be more than one possible version of the replacement, op
more than one explanation of the change.”
In The Prudential Assurance Co Ltd v Ayres'” the Court of Appeal was satisfied
that “something had gone wrong with the language” of a deed of guarantee and
interpreted it in a way that did violence to its language but reflected what the
parties must have intended.

However, where there is no doubt about the natural meaning of the contract and
that meaning does not produce an arbitrary or irrational result, the fact that the
contract seems unduly favourable to one party is not enough.'® As Lord Neuberger
of Abbotsbury M.R. put it in Pink Floyd Music Ltd v EMI Records Ltd'®:

“One is normally looking for an outcome which is ‘arbitrary® or “irrational’,
before a mistake argument will run.”

Where the parties’ mistake was not a mistake in expression, but a falsification of
the expected timetable for a transaction, there was no error capable of correction
by construction. Nothing had gone wrong with “the language”; what had ewne
wrong was a failure to anticipate the consequences of the language. The chn‘ract
would have worked perfectly well if it had gone ahead in accordancs. with the
originally expected timetable 2’

The distinction between the correction of errors by constructio¥ and the equitable
remedy of rectification®! was pointed out in North CircuiztProperties Ltd v
Internal Systems Organisation Ltd.** The deputy judge said:

'S KPMG LLP v Network Rail Infrastructure Ltd [2007] Bus. L.R. 1336; Company Developments
(Finance) Ltd v Coffee Club Restaurants Ltd [2011] EWCA Civ 766.

16 [2007] Bus. L.R. 1336.

'7 [2008] 1 E.G.L.R. 5.

18 Bishops Wholesale Newsagency Ltd v Surridge Dawson Ltd [2010] 2 B.C.L.C. 546; Bashir v Ali
[2011] EWCA Civ 707; LB Re Financing No 3 Ltd v Excalibur Funding No.1 Ple [2011] EWHC
2111 (Ch).

19'12010] EWCA Civ 1429,
2 ING Bank NV v Ros Roca §4 [2011] EWCA Civ 353.

*! Described by Lord Hoffmann as a safety valve in Chartbrook Lid v Persimmon Homes Ltd [2009]
1 A.C. 1101.

* Ch.D. unreported, October 26, 1984. Donald Rattee QC (sitting as a deputy judge). Sir Richard
Buxton has made a powerful case for the conclusion that the difference between rectification and
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wOf course the court will not lightly, as part of the construction process, tamper

ith the actual words used, particularly in a commercial document such as a
iy e. On the other hand the law is not such an ass as to compel the court to ho!_d
L .arties to the actual words used when it is, as in my judgmentllt is in this
clear from the document itself, without looking at extrinsic evidence, that
casi, words were used only by virtue of a draftsman’s blunder. Such a process
S!;ccorrection of obvious drafting errors in the process of construction is of
gourse distinct from the equitable doctrine of rectification. The former can only
be adopted where the fact that a mistake has been made and the nature of the
mistake can be ascertained with certaiqty from a cons1derat10p o’f the rele\_fant
instrument in the context of objective circumstances .Surroundmg its execution.
Rectification, on the other hand, will be appropriate in many othqr cases ‘wherc
the existence and nature of a mist_ake‘ are apparent only from extrinsic evidence
of the actual intention of the parties.”

In WW Gear Construction Ltd v McGee Group Ltd* Akenhead J. said:

«Whilst the court does not readily accept that contractual parties_have made a
mistake~n\their written contracts, once it is clear that something hgs gone
wrong “¥ith the language, the court will .seek as a matter of construction apd
intérpretation to determine what the parties really meant; in doing so, as with
al} contractual construction exercises, the court can as necessary hlave_ regard to
s background to and context of the contract in question. If it is simply not
possible to determine what was mutually intended from the wording, the back-
ground and the context, it may well be the case that the court has to say that the
parties have produced a meaningless term or contract as the case may be. The
construction exercise however is to be distinguished from the circumstances
which give rise to a claim for rectification.”

One difference between the correction of errors by interpretation fmd the equitable
remedy of rectification is that in the latter case (but not in the former) the court
may have regard and give appropriate weight to the parties pre—cont_racrual nego-
tiations.2* Nevertheless the principles of interpretation to correct a mistake and the
equitable remedy of rectification are closely related.®

The assertion by the court of a power to correct errors is a reflection of the
canon of construction by which the court seeks to save a document rather than
allow the intention of the parties to miscarry. This appears from the speec};
of Lord Brougham L.C. in Langston v Langston.?® So also in The Tropwind,*
Lord Denning M.R. said:

construction has reduced almost to vanishing point in the light of the decision of the House of Lords
in Charibrook Ltd v Persimmon Homes Ltd [2009] 1 A.C. 1101: see [2010] C.L.J. 253.

3 [2010] EWHC 1460 (TCC) (correction of wrong cross-reference in the contract).

* Pink Floyd Music Ltd v EMI Records Ltd [2010] EWCA Civ 1429.

% Oceanbulk Shipping & Trading SA v TMT Asia Ltd [2010] UKSC 44.

% (1834) 2 Cl. & Fin. 194 (a will case).

2711982] 1 Lloyd’s Rep. 232.
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“We have on a few occasions rejected a sentence as meaningless. . . . But thig ;

only when it is impossible to make sense of it. Rather than find it meaningleﬁ
we should strive to find out what was really intended-by amending the Puﬁctu::
tion, or by supplying words and so forth.” '

Although it is common to speak of the court supplying or striking out words this

may not be strictly accurate. In Re Sassoon,?® Romer L.J. said: '
“Now our attention was drawn during the argument to several cases, and many
others are to be found in the books, where the court has departed, and in some
cases departed widely, from the literal meaning of words contained in willg and
settlements. Such cases are sometimes referred to as cases in which the court
has “supplied’ or ‘struck out’ words. This is, perhaps, a convenient way of refer-
ring to them, but it is in strictness an entirely inaccurate way. Except in actiong
for rectification the court has no power whatsoever of adding to or subtractin
from the words of a written instrument. A testator or a settlor may, however, in
the instrument itself indicate sufficiently plainly that he is using certain words
or phrases in other than their literal and ordinary meaning. In such cases he ig
said to have provided his own dictionary, and the court will construe such
words and phrases in the light of that dictionary.”

While this is undoubtedly true of many if not most cases, there are nevertheless
cases in which the court has supplied whole phrases. It would be difficult to cate-
gorise such cases as cases where the court was doing no more than interpreting
words in the instrument by reference to an idiosyncratic dictionary. Equally there
are cases in which the court has construed a contract by striking out words where
it is satisfied that they were included by clerical error.?®

In Mannai Investment Co Ltd v Eagle Star Life Assurance Co Ltd*® Lord
Hoffmann gave a different explanation. He said:

“It is a matter of constant experience that people can convey their meaning
unambiguously although they have used the wrong words. We start with an
assumption that people will use words and grammar in a conventicnal way but
quite often it becomes obvious that, for one reason or anothsr fliey are not
doing so and we adjust our interpretation of what they are saying accordingly.
We do so in order to make sense of their utterance: so that the\different parts of
the sentence fit together in a coherent way and also to enable the sentence to fit

the background of facts which plays an indispensible part of the way we inter-
pret what anyone is saying.”

It is, he said, important to:

“distinguish between the meaning of words and the question of what would be
understood as the meaning of a person who uses words. The meaning of words,

28 [1933] Ch. 858.

* Holding & Barnes Ple v Hill House Hammond Ltd [2002] L. & T.R. 7, CA.
10 11997] A.C. 749, HL.
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hey would appear in a dictionary, and the effect of their syptacticlal arrange-
i s it would appear in a grammar, is part of the material which we use
mem,darqtand a speaker’s utterance. But it is only a part; another part is our
e unl:d:gc of the background against which the utterance was madfa. It is that
knol?’ round which enables us, not only to choose the intend._ed meaning when a
> dghas more than one dictionary meaning, but also, in the way I have
;:glained, to understand a speaker’s meaning, often without ambiguity, when

he has used the wrong words.”

This principle enables the court to take background facts !into account in decidin_g

hether a mistake has been made and, if so, what it is.” Thel apl)ll_caq(m of th1:s
w'eci le. although it has been called “common law rectification”, is simply part
o?gle%v;zrall process of interpreting a contract.”?

2. THE NATURE OF THE MISTAKE

The mistake.to be corrected must be a mistake in expression. It may be a

mistake inSpeiling or grammar; a mistake in the naming of persons referred

to; the amission of words or the inclusion of words; or the use of the wrong
9

words.

Many of the early cases involving the correction of errors by constructi(_)'n aro:;e
aut of the misuse of Latin in which legal documents were frequently written. ‘It
is a rule of law, mala grammatica non w‘n:a! clmrfgm, neltl}er false Lat‘m nor fals§
English will make a deed void when the intent of the parties doth p.lamly ;;1ppeall
It is therefore held that two negatives do not make an‘afﬁrmatwc wh;n the
apparent intent is conxt}rary. And it is another rule of law falsa orthographia non
vitiat concessionem.”>

However, the power of the court to correct errors goes beyond the r:lerc correctlon
of spelling or grammar. In Chipsaway Internatiqnal Lid v Kerr’? the Cpurt of
Appeal held that where it is clear that sqmethmg has gone wrong wqh the
language, such that the clause must be rewritten, the rewriting that is requlrec_] is
that which involves the minimum changes necessary to achieve a sensible meaning
and which gives effect to the commercial purpose of the clause. In the author’s
opinion, this is too restrictive a description of the court’s power. In Chartbrook
Ltd v Persimmon Homes Ltd* Lord Hoffmann said that:

“there is not, so to speak, a limit to the amount of red ink or Vert‘ml rearrange-
ment or correction which the court is allowed. All that is required is that it

3 Holding & Barnes Ple v Hill House Hammond Ltd [2002] L. & T.R. 7, CA; Homburg Hountimport
BV v Agrosin Ltd [2004] 1 A.C. 715. 7 ) i

2 KPMG LLP v Network Rail Infrastructure Ltd [2007] EWCA Civ 363. _

% Sheppard’s Touchstone (8th edn, 1826) p.87. Examples of such cases are collected in Norton on
Deeds (2nd edn, 1928) pp.103-104.

¥ [2009] EWCA Civ 320.

5 [2009] 1 A.C. 1101.
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should be clear that something has gone wrong with the language and that ¢
should be clear what a reasonable person would have understood the parties to
have meant.”¢

Thus in LB Re Financing No.3 Ltd v Excalibur Funding No 1 Plc¥? Briggs J. saig:

“Where something has gone wrong with the language, it is not in my judgment
necessarily an objection to dealing with it in a way that avoids commereia]
absurdity that provisions have, apparently, to be rewritten, blue pencilled, or
amplified so as to work rationally in particular circumstances.”

Upon this principle the court may correct a mistaken reference to a party or a
misnomer.*®

Thus in Wilson v Wilson,* a deed of separation between John Wilson and Mary
Wilson contained a provision which apparently obliged the trustees of Mary
Wilson to indemnify John Wilson against “the present debts and liabilities of the
said John”. The House of Lords held that the deed should be construed as if
“Mary” had been substituted for “John” in that clause.

Similarly, in Nittan (U.K.) Ltd v Solent Steel Fabrications Ltd* a company traded
under the name of “Sargrove Automation”. The contract named one of the parties
as “Sargrove Electronic Controls Ltd”, which was a real, but dormant company,
The Court of Appeal read the name stated in the contract as the trading name
of the company, holding that it was a case of mere misnomer.

The court may supply words erroneously omitted, particularly where the omitted
words are part of a common form of wording. Thus in Re Daniel’s Settlement
Trusts,*! a post-nuptial settlement declared trusts for every child or children of the
marriage who being a son shall attain the age of 21 years in equal shares, and i¢
there should be only one such child the whole to be in trust for such child, kis or
her executors. Assisted by the reference to “her”, the Court of Appeal held tha: the
trusts applied to daughters who had attained the age of 21.

Similarly, in Re Hargraves’ Trusts,*? a deed of trust declared trusts®or such of the
settlor’s grandchildren “as being male shall have attained the age'of 21 years or
being female shall have married under that age”. Farwell J. held that daughters

who attained the age of 21 without having married were entitled to benefit from
the trusts. He said:

% Applied in Scottish Widows Fund and Life Assurance Society v BGC International [201 1] EWHC
729 (Ch).

7 [2011] EWHC 2111 (Ch).

% See para.10.08 below.

3 (1854) 5 H.L.Cas. 40.

* [1981] 1 Lloyd’s Rep. 633.

#1 (1875) 1 Ch.D. 375.

42 [1937] 2 All E.R. 545.
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«wWhen one reads this settlement as a whole, it is absolutely impossible, in my
mdgment, to come to any conclusion other than that there has been left out of
! hat is a perfectly well recognised and settled form the words ‘shall have
;taincd that age’. These words have no doubt been I;ﬂ out by some person
who had to copy the form. . .. When the meaning is pl.amly written, throug_hout
the document, from beginning to end, and I find a 11]15!&1(6 I'I'.lildﬂ in copying a
common form, which may operate to defeat the ObJGC.'t for whlch_ the se_ttlemem
was made, [ am justified in construing the settlement in the way it was intended

to be read.”

a gre here the identity of the grantor
e court may also supply the name of a grantor w > id )

:‘phpears from other parts of the deed. In Lord Say and Seal s ‘Casef’* Lorfi Say and
Seal was intended to be the grantor. But the granting part of the deed did not say
who was the grantor. The court supplied the name.

The power of correction also extends to substituting antonyms. In Bache v
Proctor,** Buller J. referred to a case in the Common Pleas_ in v’\ihtch a l_)ond was
conditioned to be void if the obligor did not pay. The \tford “not was‘rejectcd.._ In
Slough Ettates Ltd v Slough Borough Council (No.2)* an applicant for planning
permi $sion had submitted a plan showing the land on \:Vhlch he wished tq dt_:velop
coléurzd in various colours. The planning permission granted permission to
feyelop the land shown uncoloured on the plan. The Court of Apl?f:al, reversing
the trial judge, read the word “uncoloured” as meaning “coloured”. However, it
has been doubted whether as a matter of construction the court can construe a
grant directly contrary to its express terms.*® But it seems likely that the court will
continue to assert such a power.

So, for example, in Fitzgerald v Masters,*" cl.8 of a contract for the sale of land
provided:

“The usual conditions of sale . . . shall so far as they are inconsistent herewith
be deemed to be embodied herein.”

The High Court of Australia construed “inconsistent” as “consistent”.
Dixon C.J. and Fullagar J. said in their joint judgment:

“There is a superficial difficulty in CI. 8 because it purports to incorpora_tc a set
of conditions so far as they are inconsistent with what has been specifically
agreed upon. No real difficulty, however, is created. quds may generally be
supplied omitted or corrected, in an instrument, where if is clearly necessary in
order to avoid absurdity or inconsistency. Here it would be indeed absurd
to suppose that the parties having expressed their agreement on a number

3 (1711) 10 Mod.Rep. 40.

* (1780) Doug K.B. 382,

3 11969] 2 Ch. 30.

* See Mill v Hill (1852) 3 H.L.Cas. 828 at 851.
7 (1956) 95 C.L.R. 420.
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CHAPTER 16

CONDITIONS AND CONDITIONAL OBLIGATIONS

“Unimportant, of course, I mean" the King
hastily said and went on to himself in an
undertone “important-unimportant-unimpor-
tant important” as if he were trying which word
sounded best

Lewis Carroll:
Alice in Wonderland

1. THE MEANING OF “CONDITION"

In Englishllaw the word “condition” may mean (i) a requirement which must
be catizfied before any contract comes into existence; (ii) a requirement
whick must be satisfied before a party can be liable to perform his obliga-
ncus under a contract; (iii) a term of the contract; (iv) an important term of
the contract, breach of which will amount to a repudiation of the contract;
(v) a2 requirement which if satisfied will automatically bring the contract to
an end; or (vi) a requirement which if satisfied will entitle one party to bring

the contract to an end.!

The word “condition™ both historically and today is used in a wide variety of
senses.” Some of those senses were explained by the Court of Appeal in Wickman
Machine Tool Sales Ltd v Schuler (L) Att.-Gen.? In that case Lord Denning M.R.
identified three meanings of the word “condition”. The first was its “proper
meaning”; that is:

“a prerequisite to the very existence of the agreement.”

The second was the “common meaning;” that is a term, provision or stipulation.
He said:

“When an agreement is made for the sale of land, it is always subject to
‘conditions of sale’. The Law Society’s ‘Conditions of Sale’ are in everyday
use. When a building contract is made, it is usually subject to the R.I.B.A.
conditions. Whenever a quotation is given or invoice sent, the printed form

! Cited with approval in Total Gas Marketing Ltd v Arco British Ltd [1998] 2 Lloyd’s Rep. 209 at 220,
per Lord Steyn.

% In “The Contractual Concept of Condition™” (1953) 69 L.Q.R. 485, S.J. Stoljar identifies no less than
12 meanings of the word.

*[1972] 1 W.L.R. 840.
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invari:'»ib]y says itis _subject to the ‘conditions’ on the back. In al] these .
word “conditions’ simply means terms of the contract.” cases the
The third is its meaning “as a term of art”.

A ‘condition’ in this sense is a stipulation in a contract which carri :
this consequence: if the promisor breaks a ‘condition’ in any respect e}? I
slight, it gives the other party a right to be quit of his future obligatic; .
sue for damages unless he, by his conduct, waives the condition, in w;-:'s 2ndto
he is bf)llnd to perform his future obligations, but can sue for tf)e da ich case
has SL_lffered. A “condition’ in this sense is used in contrast to a ‘warrmag:’:s =
promisor breaks a warranty in any respect, however serious, the ofl?e?l;lfa

is not quit of his future obligations. He has to perforr i
i N m them. His
1s to sue for damages.” ’ s only T

In the House OF‘Lords_“‘Lord.s Reid and Simon of Glaisdale both indicated thg
where the word “condition” is used in a legal document, there is 2 presumpt; .
that it is used in its sense as a term of art. ; "

In his dissenting judgment in the Court of Appeal, Stephenson L.J. said:

“_To my mind the natural and ordinary meaning of making something a condj
tion of an agreement is that it is made something on which the a reeon ¥
_depends. If the condition is not performed the agreement goes. If the fondr'fm
is one to be fulfilled before the agreement comes into force, it is what Ia -
have Cz_ll_fed a condition precedent (or a contingent or causal condition) t‘]ngrs
a condition of the agreement’s coming into force, and if it is not per,fon-nelds
there is no agreement. If the condition is to be performed after the agreemy N
has come Into force, it is what lawyers have called a condition subsequent om
cond{lmn m_her_em (or a promissory condition), that is a condition of the 1;rg;ej
ment's continuing; and if it is not performed the agreement comes %e\an end
In a sense all conditions are conditions precedent, some to an agreemeni
belgmmng;1 others to its continuing. One thing is a condition of 490ther when its
existence 1s essential to that other thing, when the existence fwftach.depends on
the existence of the other, and that is so whether one of thewtwo things is to be
done once (the simplest case) or is to be repeated~ai continued or is an
agreement to do one or more things.”

This rwo—fold classification has the great attraction of simplicity, but unfortu-
_nan.'ﬂ:ly, it does not adequately reflect the wide (and often inconsistént) variety of
Judlc:la['usag.c of the word “condition”. Thus in Wood Preservation Ltd v Prior
Goff J. identified the following four different types of conditional arrangements:

(1) where the arrangement between the parties, which would otherwise be a

csn;fact. is subject to a condition precedent to the making of an agreement
at all;

4 [1974] A.C. 235.
5 [1969] 1 W.L.R, 1077
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(2) where there is a contract under which one party assumes a unilateral obli-
gation in a certain event, and there is no obligation on the other party to
bring about that certain event;

(3) where there is a bilateral contract subject to a condition precedent with an
immediate obligation on one of the parties to perform the condition or to
use his best endeavours to perform it;

(4) where there is an immediate contract but on the basis that one of the parties
will obtain some particular information or assurance or perform some
particular term which goes to the root of the contract.

And in Bashir v Commissioner of Crown Lands,® the Privy Council held that a
gtipulation in a contract could be both a condition and a covenant.” Similarly, in
Burford UK Properties Ltd and others v Forte Hotels (UK) Ltd® Auld L.J. said

that:

“there is no particular magic¢ in the use in the lease of the word ‘covenant’ as
against that of ‘condition’, ‘provision’, ‘agreement’ or ‘proviso’, and that a
proviso,~7hiether in the body of a lease or in a schedule to it, may, depending on
its forifnand the context, have the same force and effect as a covenant.”

In{o¢al Gas Marketing Ltd v Arco British Ltd® Lord Steyn said that conditions
coUI¢ be divided into promissory conditions and contingent conditions. A promis-
sory condition is one which is within the power of the promisor to bring about,
whereas a contingent condition is one which is not within his power to bring
about, although he may undertake obligations to try to do so.'” Contingent
conditions can themselves be divided into conditions precedent and conditions
subsequent. A condition precedent is a condition that must be fulfilled to bring
about the creation of a contract or the enforceablity of an obligation; and a
condition subsequent is a condition which, if fulfilled, extinguishes a contract or
obligation to which it is subsequent.

2. CONDITIONS PRECEDENT

A condition precedent is a condition which must be fulfilled before any
binding contract is concluded at all. The expression is also used to describe a
condition which does not prevent the existence of a binding contract, but
which suspends performance of it or an obligation under it until fulfilment of
the condition; or to describe a contractual obligation that must be performed
by one party before another contractual obligation of the counter-party
arises.

© [1960] A.C. 44.

7 See also Hyundai Merchant Marine Co Ltd v Karander Maritime Co Inc [1996] C.L.C. 749.
% [2003] EWCA Civ 1800.

9 [1998] 2 Lloyd’s Rep. 209 at 220.

0 Michaels v Harley House (Marylebone) Ltd [2000] Ch. 104 at 116.

725

16.02




16.02 CHAPTER 16—CONDITIONS AND CONDITIONAL OBLIGATIONS

lA condition precedent!' is the “proper” meaning of conditi
ast paragraph. In Bremer Handelsgesellschafi S,
Lord Wilberforce said: e

on, referreq to inhe
den Avenpe Izegé

“Whether this clause is a condition precedent or a contractug]

other character must depend on (i) the form of the clause itself, ( i) the o8 :

of the clause to the contract as a whole, (iii) general consideraﬁogg ?t? ];e%fim

W

In Trans Trust SPRL v Danubian Trading Co Ltd," a contract for th
provided that payment was to be by cash against shipping doc .. Gfgqu;._;_
confirmed credit. The question arose what was the nature of't Were
to procure the provision of a confirmed credit. Denning L.J. sajd:

“Sometimes it is a condition precedent to the formati : :
18 a condition which must be fulfilled before anyn;:;z:;?;c? ii;acf)ir;}L?t:jthat b
lh_ose cases the _stipulation ‘subject to the opening of a credit’ is rihElt a_ll.I.n
sbtlpufallon ‘subject to contract’. If no credit is provided there is io o
fetwecn tl_xe parties. In other cases the contract is concluded and the sti Cs?ttr'm
.‘or a credit is a condition which is an essential term of the contract f e
cases the provision of the credit is a condition precedent, not to th f . those
of a contract,. but to the obligation of the seller to deliver tfle goods ?f t(l)]rmatwn
fails to provide the credit, the seller can treat himself as dischargéd frgrg?ner

fl.llthEI peIiOIl dance Of the contr act a y
{0} 1 I‘ld can sue the bl.[ el I(I f

In the result it was held that the obligation to open a credit was not a condition

precedent, but an essential obligation of t}
‘ : 1€ contract, breach of which ent
seller to refuse to deliver and to sue for damages. M

;{.111: ‘ﬁt‘gu[anol}l ??'IDenning L.J. divides conditions precedent into two £Youps;

¢ non-fulfilment of the condition prevents the exi i .

existence of anv bindin;

z;gfréatztmenlﬂ a_nd the Pther where non-fulfilment of the condition. s the samg

ther{z Aas a breach of contract which goes to the root of the contrbct. However,

bindcjﬂ;; ém inte??redlate position. A condition may be such as\not to preveut:;
oniract from coming into existence, but to suspendl ir i

' ct from ¢ ‘ ; pendramediate perform-

?\che O§ tlhe‘ obllgallong 1t creates until fulfilment of the candition. Thus ianank of

va scotia v Hellenic Mutual Ltd (The Good Luck)"™"\Lord Goff of Chieveley

described the “classic ” :
cal sense” in English law of a iti ;
11 Cor
provision: g ndition precedent as being a

under which the coming into existence of (for example) an obligation, or the

y n
dl.lt}‘ or 1u[ fhEI dl.lt t() pelf()Illl a Ohllgat](m, 18 dependEIlt U[’O” the iUIfﬂrnent

i : . ) s
Sometimes called a “suspensive condition™ sce Bentworth Finance Ltd v Lubert [1968] 1 Q.B. 680.

12 ,
[1978] 2 Lloyd’s Rep. 109: " Gear tructi
] y ep. 109; WW Gear Construction Lid v McGee Group Ltd [2010] EWHC 1460

¥ [1952]2 Q.B. 297,
1411992] 1 A.C. 233.
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{n Aspen Insurance UK Ltd v Pectel Ltd"® Teare J. said:

«[t is well established that a general clause in an insurance policy purporting to
make compliance with obligations in the policy a condition precedent to the
underwriters being liable in respect of a claim can indeed have that effect . . .
The effect of such a general clause is that which the clause would have if it had
peen set out at the commencement of each particular clause which imposes an
obligation upon the assured. This is the ‘modern drafting technique’. . . Whilst
the words ‘condition precedent’ are often used in such clauses, other words can
have the same effect so long as the clause is apt to make that effect the clear
intention of the parties . . . What has to be found is a ‘conditional link” between
the assured’s obligation to give notice and the underwriters’ obligation to pay

the claim . . .”",

In Marten v Whale'® A agreed to sell to B a plot of land “subject to purchaser’s
solicitors” approval of title and restrictions”, and at the same time and in consid-
eration of the sale of the land'B agreed to sell A a motor car. B allowed A to have
the car on loan, and A sold it to C. Subsequently B’s solicitors refused to approve
the title. The'question was whether A had “agreed to buy” the car, for if he had he
was eripowered to pass a good title to C. The Court of Appeal held that the
arrai gernent amounted to a conditional contract and consequently title passed to
¢ Similarly, in Smallman v Smallman,"” parties reached an agreement for a settle-
n.ent of a divorce. The agreement was “subject to the approval of the court”. Lord

Denning M.R. said:

“In my opinion, if the parties have reached an agreement on all essential
matters, then the clause ‘subject to the approval of the court” does not mean
there is no agreement at all. There is an agreement, but the operation of it is
suspended until the court approves it. It is the duty of one party or the other to
bring the agreement before the court for approval. If the court approves it, it is
binding on the parties. If the court does not approve, it is not binding. But,
pending the application to the court, it remains a binding agreement which
neither party can disavow.”!®

The expression “condition precedent” is also used to describe a contingency
which must be fulfilled in order to bring a particular contractual obligation into
operation. That contingency may be the performance by one party of a contractual
obligation of his own, or may be some other event (such as the giving of a notice).
In Persimmon Homes (South Coast) Ltd v Hall Aggregates (South Coast) Ltd"
Coulson J. said:

“It is trite law that, if one party’s obligation to do something under a contract is
contingent upon the happening of a particular event, the circumstances of that

15 [2009] Lloyd’s Rep. IR 440.

10 [1917] 2 K.B. 480.

17 [1972] Fam. 25.

'8 Whether this is correct as a matter of matrimonial law is beyond the scope of this book: see Xvdhias
v Xydhias [1999] 2 All E.R. 386; Soulsbury v Soulsbury [2008] Fam. 1.

¥ [2008) EWHC 2379 (TCC), para.298.
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event must be identified unambiguously in the contract It m

bE}’OIld dOUbl hOW ar d tc umst CEes t]le lele
1 mn Wha Ircumstan

st be gjeg
bllgaticmﬁ%a

tf)\n option (or unilatel.'al contract) is sometimes described as an “ip
’ E{;a:jus\?v 1!:;1611: comes into operation as a bilateral contract “if” the opltion i '
4 - W . provision in a bilateral contract is an “if” provision fulfi] —

¢ contingency introduced by the word “if” is likely to be a conditiojl o

. s . . l
Likewise, where a contractual clause contains the phrase “provided af::ecedil:%
ays thaps

" Contragy

T . . ~,
I“S Iype ()‘ W()ld][lg 1S Oite“ the bI‘I‘OJlgeSt si1gn thdt the palt 1T len(l
& 1es8
be a C()lldltl()].l prECedent. % ]la[ 10”0Wb SUCl] a p] OVISO 1§ USllal

and explanation of what is requj
I quired to enable the pr i
entitlements to materialise,”2! preceding

there tg
¥ a qualification
fequirementg or

In Burfi operties
n Burford UK Properties Ltd v Forte Hotels ( UK) Ltd* Arden L ]J. said:

“One of the normal meanij ] i
: ings of the words ‘provided that’ s © iti
or “on the assumption or footing that’.” . © onconditiony

In Astrazeneca UK Lid v Albemarle International Corporation® Flayx J said:

for ¢ C , it is not neces
he relevant provision to use the express words ‘condition precedent’ o

somet-hmlg similar, nonetheless the court has to consider whether on the pr
construction of the contract that is the effect of the provisions.” P

He added that:

&

bé.a. él:) It,lé?r?f,ﬁi? u(f ar; exprcsshterm, performance of one obligation will only
cedent to another obligation where either the firs Nigss
must for practical reasons clearl he s ol
; y be performed before the secong bligati
can arise or the second obligation is the di i \ek fist, fn i1
$ the direct quid pro quo of the first. j
, in
sense that only performance of the first earns entitlement o' the second.”?* 2
N . .
pr(;::;elg él.l] g;:ililtltol;: pfﬁ?i(lieéﬂ n}llust be precisely fulfilled\However. a condition
ot be Tultilled where it would be futile. us .
! need not e, useless and unnecess
to do s0.”* This will rarely be the case where compliance with the conditiona?;

* Merton Londor Borou, 4 7 H 1 Lid 98 ) 32 R WW Gea Construction
ert 7 h v Star iL"i/ ugh L -h
- : g 3 ?’]{1(‘ f() {] 3) 32/BiL: . 5]. Gear

WW Gear Construction Ltd v McGee G
® 00T e sy v McGee Group Ltd [2010] EWHC 1460 (TCC), per Akenhead J.

:‘ [gl()ll} EWHC 1574 (Comm).
.. Seealso DRC Distribution Ltd v Ulva Ltd
e ; i : v Ulva Lid [2007] EWHC 1716 (QB).
arrett Bros (Taxis) Ltd v Davies [1966] 1 W.L.R. 1334; The Mozart [1985] I Lloyd’s Rep. 239;

Mansel Oil Ltd v Troon St 6 i
EWea i sy orage Tankers S4 [2008] 2 Lloyd’s Rep. 384 (affirmed on appeal: [2009]

21
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qecessary in order to bring into effect a contractual obligation in a particular
manner.”® In Glencore Grain Ltd v Goldbeam Shipping Inc*’ Moore-Bick J. said:

«If the parties have stipulated that a notice must be given in order to bring some
other provision of the contract into operation, I doubt whether it could ever be
dispensed with on the grounds that to give such a notice would be futile.”

t has been said that a condition precedent “enables a party to know where it
stands contemporaneously”, and consequently cannot be retrospectively satis-
fied.2® However, where a condition precedent merely suspends performance of
other obligations, then it appears that it can be satisfied at a date later than the time
for fulfilment of the condition. In that sense the satisfaction of the condition is
retrospective, because the obligation whose performance is suspended then comes
into operation.?® In other cases a similar result has been reached by interpreting
the condition precedent as not being tied to a particular date.*

It should perhaps be mentioned that in older cases®' the expression “condition
recedent” is more generally used in the sense of a term of the contract, breach of
which entititd the other party to the contract to treat it as at an end. This usage was
bound u) ‘with the old rules of pleading which required the plaintiff to aver
perforinance or willingness or ability to perform all stipulations on his part in the
precise'words in which they were expressed in the contract. This rule treated all
sronises by each party to a contract as “conditions precedent” to all promises of
the other; with the result that any departure from the promised manner of perform-
ance, however slight that departure may have been, discharged the other party
from the obligation to continue to perform any of his own promises.** In modern
law, however, the expression “condition precedent” (as opposed simply to “condi-
tion™) should be restricted to cases where non-fulfilment of the condition prevents
the formation of a binding agreement, or suspends the operation of the contract or
particular obligations under it.

Hlustrations

1. A finance company claimed arrears of instalments under a hire purchase agree-
ment relating to a car. The buyer of the car proved that the company’s agents had
agreed that the hire would not become payable until the company had provided a
log-book for the car. Lord Denning M.R. said:

3 Glencore Grain Ltd v Flacker Shipping Ltd (The Happy Day) [2002] 2 Lloyd’s Rep. 487.

7 [2002] 2 Lloyd’s Rep. 400.

3 Sempra Oil Trading Sarl v Kronos Worldwide Ltd [2004] 1 Lloyd’s Rep. 260.

® Lomas v JFB Firth Rixson Inc [2010] EWHC 3372 (Ch) following dictum of Austin 1. in Enron
Australia v TXU Electricity [2003] NSWSC 1169.

3 McGahon v Crest Nicholson Regeneration Ltd [2011] 1 P. & CR. 225.

! i.e. cases decided before the changes in pleading made by the Common Law Procedure Act 1852.

* See Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd [1962] 2 Q.B. 26; United
Scientific Holdings Ltd v Burnley Borough Council [1978] A.C. 904, per Diplock L.J. and Lord

Diplock respectively.

729




16.03

16.02 CHAPTER 16—CONDITIONS AND ConpITioNAL OBLIGATIONS

t;;he prtow‘smn of the log-book Wwas a condition on which the ve :
§ t_c;mll ract depended. It was, in technical language, a suspen;y = of
ntil the log-book was provided there was no contract at aJ].” 3 Cnndjﬁe‘

Bentworth Finance Lid v Lubeyt33

2. L .
mvz:n:yntte? agreement provided for the sale to the defendant of 5 hare &8
e tlmn of the plaintiff. The defendant was allowed to give evidence tS g
1€ agreement was not to become binding until the inventionottlhgeﬂh’i
adina

approved by an engineer. He had t i
o e not approved it. It was held that no agreemeng

Pym v Campbell*

3. A compromise agreement between a com i

: ise ag . pany and its former chi :
f;?;;)gig :i?;iltl !dSuerect to and condition‘al upon the terms Seelr gll:tletfefizi?’?nw
e R ftd_y ta lum}? sum. One of the terms was a warranty by the cm%he
e w]; 2 hr}c c?ndrtlon of this agreement” that there WETe no ¢irg ef
i © was aware that would amount to 2 repudiatory breach of hia

. ployment. It was held that the truth of the warrant o -'hm
precedent to the company’s liability to pay. Yieconte

Collidge v Freeport Pic3s

3. SusecT TO CONTRACT

3::3:; lsntﬁgeeptlongl circumstances, an arrangement made subject to conteys,
Xecution or exchange of a formal wri i .
ooy, o At itten contract is a conditan

Informal agr [
= gﬁ:]aci(li?lgle?nen}tls for the sale of land are commonly made “subjesfto contract®
g O such agreements is not confin 0 :
ing L ed to land transactiong 36 '
of negotiations for the i ket o
‘ grant of a lease there is a ien fi i
agreement 1s “subject to lease™ 37 Py et any info iy

Wh ; ession | it |

pan?;: (si‘tl)th an expression is used, it is generally interpreted to mean that the

penten not llnlend to be bound unless and until a formal written contract is
or exchanged between them. So in Rossdale v Denny*® Russell J. said:

t]'.() n ie:ﬂer c;a(;mdering all ﬂae authorities which have been brought to my atten-
would appear that in every case with two exceptions, where the words

* (1856) 1 E. & B. 370.
:: [2008] LR.LR. 697,
** Confetti Records v Warner Music (UK) Lid [2003] EM.LR. 35

T Leveson v Parfi Mare, T s
*[1921] 1 Ch, 5!7”_"1 arcel Rochas (England) Lid (1966) 200 E.G, 407,
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ssubject to’ appear, the documents in those cases have been held to amount only
to a conditional offer or a conditional acceptance, as the case may be, but not
guch as to constitute a binding contract apart from the execution of a formal

document.”

Of the two exceptions, one*” was decided upon special facts and the other*” has
peen frequently doubted, not least by the Court of Appeal affirming the decision

ofRussell E

The phrase “subject to contract” has the same effect in the case of a proposed
grant of a lease.?! So in Derby & Co Ltd v ITC Pension Trust Ltd,** Oliver J.
gaid

“Where negotiations are carried out ‘subject to contract’ that means, and I think
this is clear from the authorities, that they are conditional on the final engross-
ment, execution and exchange of the formal lease, where the case is one of

negotiations for the grant of a lease or tenancy.”

However,(The mere fact that the parties contemplate the preparation of a formal
contrazt will not necessarily prevent a binding agreement from coming into
effect betore the formal contract is executed. In Rossiter v Miller*® Lord Blackburn

cand:
“I think the decisions settle that it is a question of construction whether the

parties finally agreed to be bound by the terms, though they were subsequently
to have a formal agreement drawn up.”

So also in Von Hatzfeld-Wildenburg v Alexander,* Parker J. said:

“It appears to be well settled by the authorities that if the documents or letters
relied on as constituting a contract contemplate the execution of a further
contract between the parties, it is a question of construction whether the execu-
tion of the further contract is a condition or term of the bargain or whether it is
a mere expression of the desire of the parties as to the manner in which the
transaction already agreed to will in fact go through.”

In Branca v Cobarro,*” the parties entered into an agreement which contained a
clause stating:

“This is a provisional agreement until a fully legalised agreement, drawn up by
a solicitor and embodying all the conditions herewith stated is signed.”

¥ Filby v Hounsell [1896] 2 Ch. 737.
“ North v Percival [1898] 2 Ch. 128.
! Longman v Viscount Chelsea (1989) 58 P. & C.R.189, CA; Akiens v Salomon (1992) 65 P. & C.R.

363, CA.
211977] 2 All E.R. 890; Longman v Chelsea (Viscount) (1989) 58 P. & C.R. 189, CA.
 (1878) 3 App.Cas. 1124,
#11912] 1 Ch. 284.
% 11947) K.B. 854.




