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5.13 There are several ways to approach the concerns %qk sced by all sides of the

construction process about contracts. They arg—f/‘\\'

1. To do nothing. AN ’\‘d

2. Toamend existing Standard Forms;wg%t some of the concerns.
3. To try to define what a modern ;:r;;i\ ruction contract ought to contain. If

this can be achieved, there ar@eu two further alternatives, which are to
change existing contractforf::& 6 take account of such requirements and/or
to introduce a new contgeciwnich will deliver them.
v
5.14 Itis no longer possible towds nothing. That option can be discarded at once.

From ‘Constructing&§ Team’ by Sir Michael Latham, Final Report, July 1994
N
N

PPN
Qét Introduction

A graph that indicated the health (and otherwise) of the construction industry in the UK
in the twentieth century would make a startling sight: a bewildering series of peaks and
troughs that often, but not always, mirrored the wider health of the UK economy. On occa-
sions in the past, many have endeavoured to promote or otherwise help the construction
industry, with a record of success that can only be described as mixed. Changing priorities
amongst the senior judiciary have not always helped to encourage stability and certainty.
Thus, for example, in Dawnays v Minter,' Lord Denning MR decided, not for the first or
the last time, that architects’ certificates under standard forms of building contracts were,
broadly speaking, to be regarded in the same way as a cheque or cash, and that, because
‘cash flow was the very lifeblood of the enterprise’, such certificates had to be honoured. He
held that a certified sum had to be paid, regardless of the existence of cross-claims or other

1 [1971] 1 WLR 1205.
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The Latham Report and Irs Aftermath

potential deductions. The principle, if that is what it was, in Dawnays v Minter was quickly
overruled by the House of Lords in Modern Engineering Ltd v Gilbert-Ash.? In that case
Lord Diplock famously observed that cash flow was the life blood of the village grocer, too.

The reason that these, and other reported cases concerned with interim payments, mat-
tered so much was due to the volatility of the construction industry. A general building
contractor who was not paid on time might find himself unable to complete the contract
and, within weeks, out of business and bankrupt. These problems were exacerbated by the
fact that, by their very nature, construction contracts have always generated disputes about
payment. They last a good deal longer than most commercial contracts, thus increasing
the chances of things going wrong somewhere along the line. Most disputes arising in con-
nection with commercial contracts concern defects of one sort or another; in construction
contracts, it is common for there to be complaints about defects and delays, as well as the
inevitable disputes about variations and extra expense.3

Following the decision in Modern Engineering, an employer who W%H%O avoid making
an interim payment to his contractor was often able to do so by puttistgégether some kind
of cross-claim which, even if it was rather thin, would be goo@@‘}gh to avoid summary
judgment being given on the contractor’s claim under RSC £xdtzr 14. For many years it
was felt that this was an unsatisfactory state of affairs an*r\ in the right circumstances,
something should be done to tip the balance at least a Ijs lc\ay back in favour of the claim-
ing party, even at the temporary expense of those wi;94tad to pay. This was the genesis of
compulsory adjudication. However, it took a Mg ’M‘é'cession before the idea became more

. . . N
widely advocated ‘. f\’ \

By the early 1990s, it was generally con.ci;l&:d that the construction industry in the UK
was in the grip of a major and deep-gdatealcrisis. The general recession of the late 1980s/
early 1990s had hit the constryctidwvindustry hard. The decline in property prices led
to a reduction in work, and th&wider financial constraints meant that contractors and
sub-contractors were contitually starved of the necessary cash flow. It was calculated that,
by 1993, construction og‘k ¢ was some 39 per cent below its 1990 peak, compared to a
reduction of just thr xb@ cent in the manufacturing industry.*

However, the di .;IREICS in the industry went much wider than the general effects of the
recession. r major concern was the high cost of the UK construction industry, par-
ticularly wher® compared with costs in Europe and in the USA. Allied to the concerns
about high cost were worries about the high proportion of disputes within the construction
industry, the length of time that it took for such disputes to be resolved, and their cost. It
was, for instance, noteworthy that during this period of recession for the industry, there
was a significant increase in the volume of work for those directly concerned with construc-
tion disputes, including barristers, solicitors, claims consultants and other construction
professionals.

2 [1974] AC 689.

3 Inhisjudgmentin Pegram Shopfitters Ltd v Tally Wiejl (UK) Ltd [2003] EWCA Civ 1750, [2004] BLR 65
May L] said: ‘Construction contracts do by their nature generate disputes about payment. If there are delays,
variations or other causes of additional expense, those who do the work often consider themselves entitled
to additional payment. Those who have the work done often have reasons, good or bad, for saying that the
additional payment is not due.’

4 See paragraph 2.6 of the Latham Report.



The Main Recommendations of the Latham Report

The problems within the construction industry mattered because the industry itself com-
prised such a major part of the UK economy overall. For example, in 1993, the value of
output in the whole construction industry was £46.3 billion, which represented about eight
per cent of gross domestic product.® With as many as 200,000 contractors in the UK, the
health of the industry plainly mattered to the health of the UK economy as a whole.

The Main Recommendations of the Latham Report

On 5 July 1993, it was announced in the House of Commons that there was to be a
Joint Review of Procurement and Contractual Arrangements in the United Kingdom
Construction Industry. The Review was funded by the Department of the Environment,
together with four industry organisations and two groups representing clients. The Review
was conducted by Sir Michael Latham. An Interim Report, entitled ‘Trust and Money’, was
published in December 2003. The Final Report, entitled ‘Constructing the Team’, was pub-
lished in July 1994. This latter document is referred to below as ‘the Latha ort. Itis not
to be confused with the subsequent Latham Report which led, eventua}l"f;gthe changes set
outin Part 8 of the Local Democracy, Economic Developmentand ,{" ~lstruction Act 2009,
referred to as the 2009 Act and analysed in Chapter 4 below. C\

The Latham Report was extremely wide-ranging. Althouﬁ'{ SXIS book, out of necessity,
concentrates on those aspects of the Latham Report th/‘-)‘»}e_'.ate to construction contracts
and the efficient resolution of construction disputes\’;zéo‘ﬁld be noted that the Reportdealt
with a wide variety of topics, including the ‘Role,cq)ﬁ(% nts’, “The Design Process’, ‘Selection
and Tendering Procedures’, “Team Work Or‘&?{ﬂld even ‘Liability Post-Completion’.
A number of the recommendations in thes@s have yet to be implemented.

-

e two most radical aspects o Al eport concerned its recommendation o
The t t radical aspects of t (h‘ Report d it dat f
particular payment provisions to bewwplied into building contracts, and its unequivocal

recommendation of a new tyo&m‘ inandatory dispute resolution mechanism known as

adjudication. «
j ) 0&
T. AN
Contract Terms 3N

Despite the wid &%e’of available Standard Forms of Construction and Engineering
Contracts, it appéars that Sir Michael Latham was unimpressed with their applicability
to what he called the ‘reality on modern construction sites’.® He considered that certain
common features of all construction and engineering contracts were desirable and should
include:

1. ageneral duty to trade fairly, with specific requirements relating to payment and related
issues;

2. clearly defined work stages, including milestones or other forms of activity schedules;

3. the pre-pricing of any variations;

4. an adjudication system which was independent of contract administration.”

> This statistic can be found at paragraph 2.1 of the Latham Report. The source is given as the Department
of the Environment.

6 See paragraph 5.17(2) of the Latham Report.

7 See paragraph 5.17(4) of the Latham Report.

1.06

1.07

1.08

1.09

1.10



1.12

1.13

1.14

The Latham Report and Irs Aftermath

The recommendations for ‘the most effective form of contract in modern conditions™® iden-
tified 13 specific elements which, in Sir Michael Latham’s view, should be included in any
contract.

The Report was particularly critical of what were described as ‘unfair conditions’ that
were regularly included within construction contracts. Paragraph 8.9 of the Report
(Recommendation 25) recommended that there should be a ‘Construction Contract
Bill’ which should state that particular actions were unfair or invalid. These included any
attempt:

1. toamend or delete those sections of the contract relating to times and conditions of pay-
ment, and the right of interest on late payments;
2. to seck to deny or frustrate the right of immediate adjudication to any party to the con-
tract or sub-contract, where it has been requested by that party;
3. to refuse to implement the decision of the adjudicator;
4. to seck to exercise any right of set-off or contra-charge without: . \
(i) giving notification in advance; .f@
(ii) specifying the exact reason for deducting the set-off; a N
(iii) being prepared to submit immediately to adjudicatioriade! accepting the result;
5. to seek to set oft in respect of any contract other than ¢h£\0w< in progress.

In addition, the Report concluded unequivocally th;i\y.y-when—paid’ clauses should be
expressly declared unfair and invalid.® In making ;s recommendation, the Report was
essentially accepting the submissions made @ e review by the Constructors Liaison
Group and the Confederation of Construﬁt'\nﬁpecialists, representing sub-contractors,
who were particularly upset at the widesp\\%l use of such provisions. Of course, it was the
sub-contractors who often bore the &\(%"idl burden of the insolvency or failure of a com-
pany much higher up the contractizdiendin. Thus, in the many pieces of satellite litigation
arising out of the building of the fx6t tower at Canary Wharf, and major developments such
as the Hatfield Galleria dey¢lotiient over the Al in Hertfordshire, the financial difficulties
of the employers were pastxon, via ‘pay-when-paid’ clauses, to those sub-contractors who
had actually carried ¢ gﬂle work and were therefore most at risk if the relevant payments

were not made.&k«:"\
Adjudicati(Q

The entirety of Chapter 9 of the Latham Report was given over to a discussion about dis-
pute resolution. This highlighted the adversarial attitudes in the UK construction industry.
Whilst it maintained that ‘the best solution is to avoid disputes’,”® the Report realistically
accepted that a certain number of disputes were inevitable. The unequivocal recommenda-
tion in the Report was that the best way of resolving such disputes was by way of adjudi-
cation: indeed, at paragraph 9.4, the conclusion was that a system of adjudication ‘must
become the key to settling disputes in the construction industry’.

The Latham Report identified a number of key elements of the adjudication process that it
was recommending. Amongst other things, the Report stated that there was no inherent

8 See paragraph 5.18 of the Latham Report.
9 See paragraph 8.10 of the Latham Report.
10 See paragraph 9.3 of the Latham Report.



The Main Recommendations of the Latham Report

reason why adjudication should not be used for any size of contract. It recommended that
there should be no restriction on the issues to be placed before the adjudicator for decision
and no specified ‘cooling-off period” before the adjudicator could be called in.It recom-
mended that the adjudicator be named in the contract before the work started and could
then be called in when necessary. The Report also stated that:

As well as dealing with disputes between clients and main contractors, the contract docu-
ments must specify that the adjudicator must have equal scope to determine disputes between
contractors and sub-contractors, and between sub-contractors and sub-sub-contractors.
Jurisdiction on sub-contract issues should not be limited to disputes over set-off. It should
encompass any matter which can also be within the scope of resolution under the main
contract."

It is interesting to note that, even at this stage, the Report grappled with the extent to
which the decisions of adjudicators should be final and binding. It is clear that at least one
well-known construction claims consultant recommended that, once an adjudicator had

reached his decision, no appeal or reference to the High Court should be itted under
any circumstances. However, the Report concluded that this was goinf&\eo far. At para-
graph 9.7, it was recorded that: 5’ \ &

Itis correct that the authority of the adjudicator/expert must be gP 4: ‘and that the decision
should be implemented at once. Such published experienc s of adjudication—and
it does not seem very extensive at main contract level, beca \t 1€ poss1b111ty of the system
being used appears to induce the parties to reach theinof G et lement without recourse to
it—suggests that it is successful in reducing disputes™ivtiout further appeal or litigation.
But it would be difficult to deny a party which. f( \\Jtally aggrieved by an adjudicator’s
decision any opportunity to appeal either to tbe‘\l 7ed or arbitration. I doubt whether such
a restriction would be enforceable.

A
Accordingly, the Latham Report rec r(\%d that, whilst an adjudication result had to be
implemented at once, it could subseaf ‘ly be overturned by the courts or an arbitrator after
practical completion. Thus, as the R&piort made plain, ‘if the award of the adjudicator involves
payment, it must be made at ong3y!? The Reportalso stated that, unless there was some excep-
tional or important issue of I&#)-hat had to be brought to court immediately, the courts should
only be approached as ai\ tesort, and after practical completion of the contract.

]
Accordingly, at &aph 9.14, the Report set out its recommendations as to adjudication:

I have already recommended that a system of adjudication should be introduced within

all the Standard Forms of Contract (except where comparable arrangements already exist

for mediation or conciliation) and that this should be underpinned by legislation. I also

recommend that:

1. There should be no restrictions on the issues capable of being referred to the adjudicator,
conciliator or mediator, either in the main contract or sub-contract documentation.

2. The award of the adjudicator should be implemented immediately. The use of stakehold-
ers should only be permitted if both parties agree or if the adjudicator so directs.

3. Any appeals to arbitration or the courts should be after practical completion, and should
not be permitted to delay the implementation of the award, unless an immediate and
exceptional issue arises for the courts or as in the circumstances described in (4) ...

" See paragraph 9.5 of the Latham Report.
12 See paragraph 9.7(2) of the Latham Report.
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4. Resort to the courts should be immediately available if a party refuses to implement the
award of an adjudicator. In such circumstances, the courts may wish to support the system
of adjudication by agreeing to expedited procedures for interim payment.

5. Training procedures should be devised for adjudicators. A Code of Practice should also
be drawn up under the auspices of the proposed Implementation Forum.

In these recommendations, the concept of mandatory adjudication was born. It should not,
however, be thought that this was the first time that such a dispute resolution mechanism
had been invented. Indeed, as May L] pointed out in Pegram Shopfitters Led v Tally Weijl
(UK) Ltd," ‘those who consider and make policy for the building industry, including the
Government, have taken a general view over the years that a temporary balance should in
appropriate circumstances fall in favour of those who claim payment, at the temporary
expense of those who pay’ with the result that, prior to the Latham Report, a number of
standard forms of building and engineering contracts already made provision for a type of
adjudication process. What was radical about the recommendations in the Latham Report

was that adjudication would now be the compulsory first step in any dispute arising under
*
most construction and engineering contracts. LN\
o
t A\

ONY
The Debates on the B{l&‘—‘
N

The Housing Grants Construction and Regeneratiq?\&ll was introduced early in 1996.
One of its main features were the complex prov‘w\;‘: concerning what were ‘construc-
tion operations’ (which were covered by thef®+%nd therefore subject to the detailed
adjudication provisions) and what was (3}1&.} the definition of ‘construction opera-
tions’, which would have the effect of\\k luding the underlying contracts from the
scope of the Bill. The debates in Parlanadnt, particularly those in the House of Lords,
foreshadowed the disputes th r‘(} ih the TCC in the early days of adjudication, as
to whether or not a particular dveration or activity was within or outside the Act. It is
difficult, even now, to see quite why, if adjudication was the effective solution to dispute
resolution that its advoc& » proclaimed it to be, it was thought necessary to exclude
from its reach so m&aYoperations that would ordinarily be within the rubric of ‘con-
struction activitizgand thus deprive so many parties within the construction industry

of its allege &%h%s

It is instructive to take just one example from the debates to illustrate the nice distinctions
that were being, and continue to be, made. In the House of Lords on 28 March 1996, Lord
Howie of Troon used by way of example the component parts of the then new Waterloo
International Terminal. He made the point that the steel train shed was made in a factory
and then brought on site and assembled. As a result, that element of this major project
would be excluded from the Bill because of the distinction between manufacture and con-
struction. However the undercroft was formed of massed concrete that was carried out on
site, and would therefore be included within the Bill. However, he then went on to say that,
to the extent that parts of the undercroft were pre-cast concrete elements, manufactured
elsewhere, those might be outside the Bill after all. Earl Ferrers seemed rather reluctant
to discuss the precise consequences of the Bill for particular industries, saying that ‘those

'3 [2003] EWCA Civ 1750, [2004] BLR 65.



The Debates on the Bill

muddy what we seek to do in the Bill."* Having conceded that ‘this is not a simple area’, he
confirmed that ‘the fitcting in of a part manufactured elsewhere’ was part of the manufactur-
ing process and was not therefore a construction activity. It seems a pity that no-one pointed
out that the simple task of bricklaying, the quintessential ‘construction activity’, could be
described as ‘the fitting in of a part manufactured elsewhere’, and was thus, at least on one
analysis, excluded from the Bill.

Some members of the House of Lords could not understand why certain industries had

asked to be excluded from the Bill given that the principal aim of the Bill appeared to be:

..to ensure that where we have a contractual morass within the construction industry there
is a fall-back position to protect everyone in the industry from the previous regime of litiga-
tion concerning contracts that have not been fulfilled adequately and endless arbitration
and disputes procedures. It is a fall-back position to protect the people operating within
the industry rather than an imposition of some new series of regulations, red tape and other
paraphernalia. If one looks at it in that light, the arguments from the proces% industry,

the mining industry and the small contractor effectively fall away.' N

This point was later reflected in the debate in the House of Commonr»\‘\en one MP, not

unreasonably, made this comparison: ,-y\\ .4

There is no more reason to exclude the process industries thamgaexcmpt drivers who have
never had an accident from obeying the Highway Code. Th) i »good Bill, and we should
include all the industries that are relevant to constructloy ‘Agcieave out the process indus-
tries because they have largely been able to manage th\ Yahirs reasonably well in the past.
There can be problems, and the industries would ber ,p\\ ~rrom the legislation.'®

Whatever the intrinsic merits of these points; u--/ were not successful. When the Bill

passed into law, it included a lengthy definje Y;\yt the works included within ‘construction

operations’ (s105(1)), and it also allowe &e
s . . o ¢ o .

and activities which might ordlnarlé\\ tnought of as encompassing ‘construction opera-

tions’ (s105(2)). .

e

xclusion of a number of different industries

Another point that arose du zikne debates in the House of Lords was the extent to which
it was necessary to exclu(\ ’d aller contracts from the provisions of the Bill including, of
course, the requirem v;\* adjudication. At one stage, a minimum limit of £25,000 was
suggested.'” Alc his suggestion was received sympathetically, in the end the Bill
passed into law no such lower limit. However, the fact that the Bill excluded contracts
with residential occupiers, and contracts that would take less than 45 days to complete,
made it less important to exclude small value works, since small scale work would be likely
to be carried out as part of domestic refurbishment, or take a short period to complete, and
would therefore be excluded in any event.

Unsurprisingly, there was a considerable debate about the extent to which the decision of
the adjudicator would be binding. Lord Lucas made it clear, on behalf of the Government,
that many parties wanted adjudication to resolve disputes only until practical completion

14 See Hansard, 28.3.96, column 1858.

15 See the speech of Lord Monkswell, Hansard 28.3.96, column 1865.

16 Taken from the speech of Mr Peter Thurnham, MP for Bolton North-East, in the debate on 8 July 1996
(Hansard, column 94).

17" See the speech of Viscount Ullswater, Hansard 28.3.96, column 1865.
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of the contract, and that this was perfectly acceptable.'® However, difficulties arose from
the proposed fall-back position that, if the contract did not provide to the contrary, the
adjudicator’s decision would be final. As Lord Berkeley put it:

I do not believe that there is any situation in which the adjudication could be made binding
on all contracts. If there is a serious problem, one cannot expect disputes worth tens or hun-
dreds of millions of pounds to be resolved in four weeks.'

However, the debate on this topic revealed a lack of clarity as to the extent to which an
adjudicator’s decision would be binding. Despite Lord Lucas registering his ‘surprise’
that arrangements could be contemplated that allowed a dispute involving £1 million or
£100 million to be settled in 28 days by a single individual, choosing his own evidence and
with no form of appeal, it was pointed out that there was a risk that the Bill, and the provi-
sional version of the scheme included within it, provided for just that. The uncertain nature
of the status of the adjudicator’s decision was exacerbated when it was said that ‘binding’
meant that the decision was ‘the end of it unless you have a dispute which\ﬁn be taken to the
court. That is a strictly limited category connected with areas of law; isbehaviour.2°

There was grave concern that, on this point at least, the Governm@;"\s proposals were mov-
ing away from the type of adjudication envisaged in the Lagh Q{eport. That allowed for
a decision that was binding until practical completion dpd\iad to be complied with, but
with no fetters or restrictions on the type or nature (ﬁ{: challenge that could be made
after practical completion. This point was made, i sfie‘debate in the House of Lords by
Lord Howie of Troon who referred, not for the €% }3:16, to a confusion in the Bill between
adjudication and arbitration. He made plaoi{f\ng; it was inherently impractical to have a
situation in which, after just 28 days, the w’ﬁy\iidtor’s decision was binding and could only
be reviewed on a point of law. He sai ‘h‘} the adjudicator’s decision must be subject to
revisitation ‘not only on points of, \@ n whether he was correct in his decision in terms
of the contract and the context idxz‘ich the contract was carried out’. In the end, it was this
view that prevailed. o

The Bill also included ;:A%osed scheme for adjudication, withholding notices and the
like, to be incorporaﬂ\?(t{»‘_co all contracts that made no express provision for such matters.
In the debates in bt che House of Lords and the House of Commons, it can be seen from
Hansard th ¢ there was a general level of agreement as to the provisions in the Bill,
there was witlgspread dismay at the provisions of the proposed scheme for adjudication
itself. Again, many of the difficulties appear to arise from a confusion between adjudication
and arbitration.?! There was also concern as to the over-complex nature of the scheme origi-
nally proposed, leading to the conclusion that, although the scheme had been ‘conceived
with the best intentions... it is really a monster’.?? These criticisms reflected comments
made by industry professionals: the Institute of Civil Engineers described the scheme as
originally proposed as ‘dismal’, whilst the Building Employers Confederation said that
they had given the scheme ‘the thumbs down’. The Constructors’ Liaison Group described

8 Hansard 28.3.96, column 1909.

9 Hansard 28.3.96, column 1911.

0 Hansard 28.3.96, column 1911, taken from the speech of Lord Lucas.

" See the speech of Lord Howie of Troon, Hansard 28.3.96, columns 1933 and 1934.
22 1,ord Howie of Troon, Hansard 28.3.96, column 1934.
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The Debates on the Bill

the proposed scheme as ‘quite appalling’ and the Official Referee’s Solicitors Association
(now TeCSA) described it as ‘misconceived’.?3

On7 May 1996, the Bill was debated in the House of Commons. The majority of the debate
was given over to other elements of the Bill. There was, however, a useful introduction to the
system of adjudication proposed in the Bill. The Minister for Construction Planning and

Energy Efficiency, Mr Robert B Jones, said:

The Bill promotes a clear system of dispute resolution called adjudication. The industry is
clear about what it means by that: it wants a mechanism that produces a fast and impartial
resolution of a dispute and allows the contract to continue. The industry does not want the
decision necessarily to be the final one. It wants to ensure that disputes are tested at the time,
on the spot and are resolved quickly to the parties’ satisfaction.

Our provisions provide a right to refer construction disputes for adjudication. We expect
that entitlement to be met normally by the construction industry deciding, as a matter of
course, to include adjudication arrangements in its contracts. The Government are chal-
lenging the industry to take action to improve its contractual practice and ¢ rT'&oduce the
sort of adjudication arrangements that best suit it. The best outcome must bémthere is no

B N
need for a fall-back. v (}J

However, we have a view about the minimum standards that con a(z\as adjudication must
satisfy. They relate to speed of decision, impartiality and the f@e for an adjudicator to
) ; . . . N

investigate disputes and reach his own conclusion.?* pN \
\

The reports in Hansard reveal that, when the Bill wenrsi’rﬁé.‘tbmmittee, many of the poten-
N - .
tial anomalies in the definition of ‘construction operd® }ns’ were trotted out all over again.
There was much debate about the nice differencg; \sNCCH construction maintenance and
. . P
construction repair. One MP made the Justlﬁe{&\pomt about these debates that:
-
N
. .o . D . . .
We are returning to definitional proble 'ich have bedevilled the industry. There will

be a field day for lawyers and a wonderfilapportunity for people to find ways of frustrating

the good intentions of the Bill and S f;;*‘ichael Latham’s Report.?

However, this intervention fai’e&tg persuade those responsible for the Bill to omit the vari-
ous complex definitions pfffé\’ was within, and what was beyond, the reach of the new
compulsory adjudicatio.”\’l\\lfcess, definitions that are still giving rise to difficulties and
unfairness today.?® Q‘,\

There was also a kﬁcant debate about the effect of an adjudicator’s decision. However,
there seemed to be widespread agreement that, at least until practical completion, the adju-
dicator’s decision was not simply to be regarded as a recommendation or advisory, but a
decision that had to be complied with. There was reference to the representation provided
to the Committee by Professor John Uff CBE QC, who said that the objective should be to
ensure ‘decisions of temporary finality only’.?” However, no amendment to the Bill, to make
clear the precise status of the adjudicator’s decision, was accepted.

23 All the references are taken from the speech of Lord Berkley, Hansard 1.4.96, column 13.

24 Hansard, 7.5.96, column 52.

25 From the speech of Mr Nick Raynsford, MP for Greenwich, Hansard, 13.6.96, column 292.

26 See, for example, the recent cases of North Midland Construction PLC v AE & E Lentjes [2009] EWHC
1371 (TCC), [2009] BLR 574 and Cleveland Bridge (UK) Ltd v Whessoe-Volker Stevin Joint Venture [2010]
EWHC 1076 (TCC), [2010] BLR 415.

27 Hansard, 18.6.96, columns 331 and 332: Standing Committee F.
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1.30

The Latham Report and Irs Aftermath

The last debate in the Commons occurred on 8 July 1996. Some of the points identified
above were revisited in argument but with little effect on the Bill. However, although it
then received the Royal Assent, the Housing Grants Construction and Regeneration Act
did not come into effect until 1 May 1998. This was principally because of the delays in the
formulation of an acceptable scheme for adjudication.

The Debates on the Scheme

1.31 As noted above, the original scheme for adjudication proposed in 1996 as part of the Bill

attracted far more opprobrium than the Bill itself. This was largely the result of actempts
to limit the ways in which an adjudicator’s decision might be capable of later challenge. In
the debate in the House of Lords on 22 April 1996, Lord Ackner referred to the extensive
criticism of the proposed scheme and said:

What I have always understood to be required by the adjudication pr s was a quick,
enforceable interim decision which lasted until practical completlon' , if not accept-
able, it would be the subject matter of arbitration or litigation. Thatyﬂ\1 ighly satisfactory
process. It came under the rubric of ‘pay now, argue later’, which \#Enuble way of dealing
expeditiously and relatively inexpensively with disputes wh @\\‘sht hold up the comple-
tion of important contracts. N

What is being proposed here is a speedy, fast-track arkl\a sien which produces a binding
conclusion, not open to any challenge after practlga.,e wmpletion, but fixed and firm for all
time in a wholly unrealistic time scale.. Whatq\\t cn is the point of rushing through an
arbitration which is to be final and bmdmg,md sit1ation probably of great complexity and,
what is worse, one where the speed can be fi e ledd by applications to the court of the kind
envisaged by the new Arbitration Bill X will become an Act in 1996? Because of the
finality which it is suggested is to be i "éd in the adjudication, the courts will obviously
be listened to. So there will be f Cq\m frustration in the sense that payment will be put
off and the adjudication proces $chis designed will be self-defeating for a reason which

I find difficult to follow.28 . &

1.32  As a result of this dec1§»’tA*1tervent1on and other points made during the debates about

1.33

the scheme, it was da Q\q that further consultation would be necessary before the scheme
was finalised. In 1 fSy\lnber 1996, once the Bill had received Royal Assent in July 1996, the
Departmen, ‘%Environment sent out a consultation paper, seeking responses as to the
nature and extent of the scheme.

The eventual result of this consultation paper was the Scheme for Construction Contracts
(England and Wales) Regulations 1998. In the discussions on these Regulations in the
relevant Committees of the House of Commons and the House of Lords, it quickly became
apparent that many of the concerns, raised by Lord Ackner and others two years previously,
had been dealt with in the new version of the scheme, particularly in the removal of the pro-
visions making an adjudicator’s decision binding for all time. There was broad agreement
as to the contents of the proposed scheme; it was felt that, finally, the concepts of arbitra-
tion and adjudication had been distinguished, and that the scheme allowed for a decision
which was binding and had to be complied with, although it could be challenged ecither

28 Hansard, 22.4.96, columns 989-990.
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Subsequent Legislation

in arbitration or in the courts. The Regulations, and the Scheme for which they provided,
came into effect on 1 May 1998.

Subsequent Legislation

In 2004, following concerns expressed by the construction industry, Sir Michael Latham
was invited to review the workings of the 1996 Act and the Scheme. On 17 September 2004,
he presented his supplementary report to the Construction Minister, which recommended
various amendments to the 1996 Act. These were divided broadly into two types: some
miscellaneous changes to provisions relating to adjudication (the most important of which
was the scrapping of the requirement that the contract had to be in writing), and changes
designed to simplify the payment process.

mately, the vast bulk of the proposals made by Sir Michael Latham in
tary report found their way into the Local Democracy, Economic Dg opment and
Construction Act 2009. However, just as the 1996 Act did not cogl( ato force until the
Scheme had been finalised, two years later, so the 2009 Act did pfx&>me into force until
2011. It only applies to construction contracts that were enter@ onorafter 1 November
2011. In addition, there were also some important amendrﬁu Sto the Scheme itself.

supplemen-

There was then a lengthy consultation period which lasted for almost five éears but, ulti-

Although the unamended provisions in the 1996 Act, d' the terms of the original Scheme,
will continue to apply to construction contracts e '-\‘!u into prior to 1 November 2011,
this third edition deals with the statutory proya Q"\J and the Scheme now in force, and
applicable to contracts entered into after thanr\?t Accordingly, the 1996 Act, as amended,
is at Appendix A. Appendix B is the Scheme tei/Construction Contracts, also as amended.
Although the changes are not ovetlygignacant, so that much of the structure and content
of this book will be familiar to th0° vi.0 have read the second edition, it is important to
stress that, because the principal f9%us is now on the amended provisions, those seeking to
research points which no lon ise under the amended provisions (such as the authorities
relating to contracts in w;\%ﬁ)) are respectfully referred to the second edition.

&
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