Mo.rdinance (Cap 117)
STAMP DUTY ORDINANCE
(CAP 117)

Introduction

[Intro A] Historical introduction

1. Invention of an amateur in 1623

Stamp duty was invented by a Dutch private citizen, Johannes van den Broeck,
who was born in 1597. According to a description of a portrait of him, he was a
slim person, with a moustache, a rugged pinched face, dressed in black and velvet
dress with a white collar. In 1623 Broeck, in response to an offer of a prize to
anyone who could suggest an effective means of raising revenue to pay for a war,
informed the States General of the Netherlands that he ad invented a means of
obtaining money which would not be onerous to the infiabitants. After being heard
by some of the delegates he was promised an annu&! zZlfowance of 3,000 guilders
if the States General adopted his proposal. The Jax was introduced in part of
Holland on 13 August 1624 and extended Wy the States General to all seven
provinces of the Netherlands in 1635. ThisTix became known as stamp duty.

2. Ordinance No 12 of 1866

Given its antecedents, it is kardly surprising that stamp duty is the oldest of the
taxes administered by theiiland Revenue Department. It was introduced by
Ordinance No 12 of 4266 in the face of dire predictions from the business
community that jt,sould cause widespread commercial ruin and be the end of
business as it is Rnbwn in Hong Kong today. The tax is much older than estate
duty which was enacted in 1915, and taxation of income which was first introduced
in 1941 asatzmporary war-time emergency measure.

3. Ordinances No 8 of 1921 and No 35 of 1911

By virtue of its origins, it also seems appropriate that the Hong Kong precursors
to the present day Stamp Duty Ordinance 1981 (as amended) should be antiquated
in form and content and contain a large number of historical anomalies. The
relevant ordinances, the Stamp Ordinance of 1921 and the Stamp Duties
Management Ordinance of 1911 (both of which were based on United Kingdom
statutes of the same name enacted in 1891), were thankfully greatly simplified in
1978 when the scope of the charging heads was substantially reduced. Despite
this major revision, the legislation still contained what the Financial Secretary
described in his 1978 budget speech as ‘unsatisfactory features’.

4. Stamp Duty Ordinance 1981
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Following a lengthy consultation period, a significantly revised ordinance, the
Stamp Duty Ordinance (Cap 117) was enacted in 1981 to consolidate and amend
the law relating to stamp duty. At the same time, the ordinances of 1921 and 1911
were repealed. Although practitioners still complain of the complexity of, and
difficulty in advising upon, the Stamp Duty Ordinance, it is none the less fairly
compact, well organised and perhaps deserving the epithet of the only modern
piece of fiscal legislation enacted in Hong Kong.

This old tax, known as stamp duty, is thus the subject of this volume. Before
examining its complexities, let us digress for the moment to the nineteenth century,
It was said that when a friend observed that Doctor Johnson was not enjoying the
performance of an inexpert violinist, his good nature prompted him to remark that
playing the instrument was difficult. To this Johnson replied, ‘Difficult do you
call it, sir? I wish it was impossible!” There must still be many lawyers, accountants
and others who often feel this way about stamp duty. Nevertheless, it is hoped
that this volume will make this area of law — and the practice surrounding it —
clearer and more easily accessible. In the process of trying to achieve this, the
authors were fortified upon discovering that at the time of his death Johannes van
den Broeck had not succeeded in collecting so much as a single struiver of the
promised 3,000 guilders per annum; nor was his daughter any more successful
after his death. Indeed, it seems his family was still trying to collect the promised
reward as late as 1728. Perhaps the original agreement was not properly stamped!

5. Stamp Office

The Stamp Office, located at Revenue Tower, Gloucester Road, Wanchai, has about
80 members of staff. It comprises two subsections: the Assignment Subsection
and the General Subsection. The main functions of the Stamp Office are as follows:

a. Assignment subsection

Essentially, this could be termed ‘the property subsection’ because its main duties
relate to the stamping of instruments, the subject matter of which i tmimovable
property in Hong Kong. Its specific functions involve: (1) initial*stamping of
assignments, and other instruments of sale and purchase relating to immovable
property; (2) processing the Property Transfer Stamping Request Forms, keeping
statistics thereon, initiating valuation reviews by the Department of Rating and
Valuation and passing information to related Units of the Inland Revenue
Department for taxation purposes; (3) assessing additional duty; (4) recovery of
stamp duty; and (5) adjudication of documents involving deeds of gift, partition
and exchange (valuing and assessing) as well as agreements, assignments and other
instruments submitted for adjudication, including section 45 relief for intra-group
transfers of immovable property.

b. General subsection
The main duty of this subsection is to assess and collect stamp duty on transfer of
shares, leases, bearer instruments and miscellaneous documents. Tts specific

functions involve: (1) counter assessment service providing preliminary assessment
on the following documents submitted for stamping and adjudication — contract
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Replies made within Performance targets

seven working days of First seven days:
receipt of enquiries 95%

Next two days: 4%

First 21 days: 98%
Next 21 days: 1%

* Simple matters

* Technical matters 21 working days of

receipt of enquiries

[Intro B] Fiscal significance

1. Yield

In terms of yield, stamp duty is extremely important in Hong Kong. In recent years
stamp duty regularly accounts for more (and sometimes much more) than 10% of
the total taxation revenue levied by the Hong Kong Government. Although the
Ordinance can still be said to be based upon the main charging provisions contained

in the United Kingdom Stamp Act 1891, it is now a less complicated tax than that
currently in force in the United Kingdom.

2. Incidence - a tax on wealth?

From the standpoint of tax policy, stamp duty operates mainly as a tax on wealth
with the subject matter of the two major charging heads being interests in Hong
Kong land and stock. Since the rates of duty under the Ordinance are relatively
high, particularly for instruments transferring an interest in land, the liability to
pay stamp duty can, in absolute terms, be onerous and it is no surprise to find that
tax advisers and their clients pay attention to methods of mitigating duty.

3. A tax on the use of documents evidencing transactions

In any introduction to stamp duty, a cardinal rule of stamp duty, Jdwis invariably
stressed — stamp duty is a tax on instruments evidencing traiacitons; it is not a
tax on transactions (Carlill v Carbolic Smokeball Co [1892] 2 QB 484; affd, on
other grounds, [1893] 1 QB 256). However, legislation has been enacted to ensure
that stampable instruments (ie chargeable documents) are brought into existence.
This tension between the time honoured rules and legislative efforts to ensure the
creation of a stampable instrument highlights the importance of the duty in terms

of revenue yield and the creative methods used by lawyers to circumvent it (see
further, [Intro H] para 7 et seq).

[Intro C] Research

The primary source and research materials relating to Hong Kong stamp duty are
set out below.

puty Ordinance (Cap 117)
Stamp DUY =

stamp Duty Ordinance 1981 (Ordinance No 31 of 1981, as amended; Cap
1.

117) .

i isi in other statutes such as the Companies
ASic.lc fromcgnag;;;etr}{e g;;ﬁ;ﬁit:ss EWinding Up and Miscellaneous Provisio?s)
Ordl‘ﬂance ((C'f 32)’the Bankruptcy Ordinance (Cap 6) and the Conveyancing
Ordmaﬂcert Oli*dina’nce (Cap 219), the Stamp Duty Ordinance is the sole statute
gud .Prope'ﬂ:f liability to stamp duty in Hong Kong. All these Ordinances have bgen
deall.ng v:'n the looseleaf edition of The Laws of Hong Kong and are accessible
publ:::m;“y through the BLIS (Bilingual Laws Information System) database
zl::rated by the Department of Justice.

2. United Kingdom legislation

Notwithstanding extensive revisions in 1978 and 198.1 T;Cgl)z mo‘;"e2 (;z}:((:)entzlglil
i i ling with immovable property in an 102014,
relation to instruments dea 10 : ‘ . : =iy
i sions of the Ordinance are derive
main charging and machinery provision : ;
e ivale:it provisions in the United Kingdom Stamp Act 1891 a_nd Stamp ]_)utu;s
;?:rﬂveﬂ' lent Act 1891. Although comparison and cross-referencing are obviously
e; it must be appreciated that the statutory provisions in Hong K_ozg are
l(;il;“t;:rént and United Kingdom precedents and case law should only be relied upon
with utmost caution.

3. Practitioners’ texts

Apart from this title, Encyclopaedia of Hong Kong Taxation: Smfnp‘ Dug'; the

leading practitioners’ texts in the United Kingdom, Sergeanr and Sims ?nl . ar;i

Taxes and Monroe and Nock on the Law of Stamp Duties ;u;cl 350_ tusctla 1;11 n:dom

{ is a loose-leaf annotation of the Unite

Hong Kong context. The former 1s a -lez : o
islati i dically; the latter 1s also in lo
lation and updates are published perio y: : .

lfzgrﬁlat and has ti?e added benefit of having specific chapters deallmg WItE st;mg

duty planning. The caveat referred to at the paragraph above applies equally here.

4. Clear statement of general principles

A concise and very well-written guide to stamp duty in the_Unilted Ki‘ngdo?lt liz
found in Pinson’s Revenue Law. Although now very dated, its discussion 0
general principles of stamp duty law is excellent.

5. Hong Kong materials

The most important source for Hong Kong stamp du.ty ma;enal ‘13 tth;a [:;zlrl;
Revenue Department’s website which, amongst othgr things, (1) Sf.?tb ou che i
summary of stamp duty, (2) describes and explains the stamplling p:n Oﬁ*,cle
adopted by the Stamp Office and (3) allows egsy access to a drg .?ammrv
Interpretation and Practice Notes, various Stamping Procedures and Exp )
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Notes as well as the more important Stamp Office Forms: see <www.ird.gov.hks>
under the heading ‘Tax Information — Others — “Stamp Duty’.

The Hong Kong Law Journal (particularl
several articles still relevant today. Law
publication produced by the Hong Kong L.
prior to 2005) often contains an update on recent developments in revenue law
and a specific section is invariably devoted to stamp duty. A journal devoted to
Hong Kong revenue law is the Asia-Pacific Journal of Taxation (published by the
Taxation Institute of Hong Kong and The Hong Kong Polytechnic University).
Case law is scattered — the older cases are found in the Hong Kong
cases decided more recently (mid-1960s to date) are published in Hong Kong Tax
Cases, Hong Kong Cases and Hong Kong Law Reports & Digest. As stamp duty
appeals are initially heard by the District Court, several cases (particularly the older
ones) are only reported in the District Court Law Reports. The Hong Kong
Judiciary <www.judiciary.gov.hk> and the Hong Kong Legal Information Institute
<www.hklii.org> websites both provide electronic access to modern decisions of
the superior courts in Hong Kong. The Collector occasionally issues practice
directions which are distributed in circulars issued by The Law Society of Hong

Kong and, more recently, Stamp Office Interpretation and Practice Notes and
Stamping Procedures and Explanatory Notes (these circulars and notes are
reproduced in Division IIT of this volume and are available electronically from
the Inland Revenue Department’s website). A very useful reference work is the
multi-volume CCH publication Hong Kong Revenue Legislation, containing the
full text of the Stamp Duty O

rdinance, the Practice Notes and recent cases
concerning stamp duty appeals.

y for the period prior to 1981) containg
Lectures for Practitioners, an annual
aw Journal, (particularly for the period

Law Reports:

6. Commonwealth case law

This can also be useful since relevant jurisdictions (particularly the, various states
in Australia as well as Singapore and Malaysia), like Hong Kong, Hriginally based
their stamp duty legislation on the United Kingdom Stan

inAct 1891. For
comparative purposes, Australian Stamp Duties Law (a loose-leaf service published
by LexisNexis Butterworths) is comprehensive.

[Intro D] Stamp Duty Ordinance 1981

The only statute imposing liability to stamp duty in Hong Kong is the Stamp Duty
Ordinance (Ordinance No 31 of 1981, as amended; Cap 117). Machinery
provisions are found in other statutes. The most important of these are contained
in the Companies Ordinance (Cap 622), the Companies (Winding Up and
Miscellaneous Provisions) Ordinance (Cap 32), the Bankruptcy Ordinance (Cap
6) and the Conveyancing and Property Ordinance (Cap 219). Practitioners must

be aware of the important general definitions contained in the Interpretation and
General Clauses Ordinance (Cap 1).

gtamp DU Ordinance (Cap 117)
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remde:'t‘lo':mtl::(::lg'l'hese duties are summarised at [Intro Q] para 15 and 16.
were intraduced.

{ i tamp Duty (Amendment) (No 2)
Mt'q.[ :ecenﬂy,l Zo?oolzli?ir::: ;“‘;1?;" Zrt{t;glil)? Signigcam cha_nges were mac:];:- to
::mmat'lce ¥ to harmonise, at least in part, the way in which instruments dealing
th? O'l'dlﬂaﬂce 1O erty a;e stamped. Specifically, with effect from 2-3 Feb;uary
L elimlt?or sale of immovable property, whether residential or
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[Intro E] Fixed and ad valorem duties

nd (2

The Ordinance imposes two distinct types of duty, namely (1) fxec S:E;eassed( 2
ad valorem duty. Fixed duty does not depend upon the Lonhs1 R e
the instrument or the value of the property transferred by t ekim here no beneficial
head 2(4) of the First Schedule, transfer.s e ang5 St[(); n\:ersely ad valorem
interest in the stock passes are only sub;ect to duty Ot, $ 1)1 -osu-umen;or the value
duty varies according to the consideration expressed in :1 e ;ﬂead Sy of than Fia
of the property transferred by the instrument (eg under
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Schedule, contract notes for the sale and purchase of Hong Kong stock are liable
in total to duty of $2 per $1,000 of the amount or value of the consideration
provided).

As noted above, for the purposes of head 1(1) (dealing with conveyances on sale
of immovable property) and head 1(1A) (dealing with chargeable agreements for
sale of immovable property), one of two different scales of ad valorem duty apply
(Scale 1 and the less onerous Scale 2).

The Ordinance also imposes two additional types of duty which, where applicable,
are charged on certain instruments dealing with residential property. Those duties
are special stamp duty (SSD) and buyer’s stamp duty (BSD) (see [Intro F] para 3,
c. and d. and respectively). The duties are, however, ad valorem in nature. In other
words, the amount of SSD and BSD payable depends upon the amount or value
of the consideration expressed in the chargeable instrument or the value of the
residential property transferred, whichever is the greater.

[Intro F] Heads of charge — an overview

1. The basic structure of the Ordinance

The basic structure of the Ordinance is best understood by examining the terms
of, and inter-relationship between, section 2(1) and section 29A(1), section 4 and
the First Schedule. Section 2(1) sets out the basic definitions applicable for the
purposes of the Ordinance. Section 29A(1) contains definitions relevant fat
charging stamp duty on instruments dealing with immovable property. Ruth
provisions are of crucial importance. It should also be appreciated thai the
definitions contained in section 3 of the Interpretation and General Clauses
Ordinance (Cap 1) are equally important. Not only does this settion set out
definitions for general words and phrases contained in the Ordinance, but also
certain key terms such as ‘immovable property’ — which form¥, the subject matter
of the charge imposed by head 1 of the First Schedule 4 th¢ Ordinance — are
specifically defined.

2. The general charging provision

The general charging provision imposing stamp duty is set out in section 4(1).
That section expressly states that it is only those instruments specified in the First
Schedule which are subject to stamp duty ‘and that the headings, notes and
explanations in that Schedule shall have effect accordingly’. The combined effect
of these provisions is to (1) impose liability for duty on specified instruments, (2)
set time limits within which those instruments must be stamped and (3) specify
the person or persons liable to pay the duty. ‘Stamp duty’ is defined in section
2(1). It includes special stamp duty and buyer’s stamp duty (see see [Intro F] para
3, c. and d. respectively), but not penalty duty for late stamping which is imposed
under section 9 (see [Intro I] para 6, c.).

8
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The heads of charge, which are contained in the First Schedule, are set out below.

3, Head 1: Immovable property in Hong Kong
The following instruments are subject to duty:
a. Head 1(1): Conveyance on sale

The crucial definitions of ‘conveyance’ and ‘conveyance on sale’ are contained in‘
section 2(1); ‘immovable property’ and ‘property’ are both defined in secFio.n. 3 of
the Interpretation and General Clauses Ordinance. Other relevant definitions,
including ‘transferor’ and ‘transferee’ are contained in section 29A(1). The duty
is ad valorem and the maximum rate is 8.5% of the amount or value of the
consideration provided for the conveyance (see paragraph (k) of Scale 1). A lower
rate (imposed under Scale 2) applies in certain cases, the most important of these
being where the transferee of ‘residential property’ is a ‘Hong Kong permal?ent
resident’ (both terms are defined in section 29A(1)), or a tenant or authorised
occupant &£ the Housing Authority who acquires the residential property under
the Tenan:s Purchase Scheme, who does not own any other residential property
in Hong Kong at the time of acquiring the property and who acts on his or her
~wn behalf. A fixed rate of duty of $100 applies to a conveyance executed in
onformity with a chargeable agreement for sale on which ad valorem duty has
been charged under the provisions of Part IITA and head 1(1A) of the First Schedule
to the Ordinance ([Intro T] para 11). In short, unless an exemption or special
provision applies, head 1(1) covers virtually all instruments which convey a
beneficial interest in land in Hong Kong. Head 1(1) should be read together with
Part IIIA which contains or incorporates most of the necessary interpretation and
general and specific provisions relating to stamping conveyances on sale of
immovable property.

In addition to ad valorem duty imposed under head 1(1), a conveyance on sale of
‘residential property’ (defined in section 29A(1)) may also be liable to ‘special
stamp duty’ (defined in section 2(1); see [Intro 1] para 3, c.) and ‘buyer’s stamp
duty’ (also defined in section 2(1); see [Intro I] para 3, d.).

b. Head 1(1A): Agreement for sale

Crucial definitions such as ‘agreement for sale’, ‘unwritten sale agreement’,
‘vendor’, ‘purchaser’, ‘residential property’ and ‘non-residential property’ are
contained in section 29A(1). As is the case under head 1(1), duty under head 1(1A)
is imposed under one of two separate rate scales ([Intro F] para 3, a. and [Intro Q]
para 3). Where an agreement is stamped at ad valorem rates under head 1(1A),
any conveyance executed in conformity therewith is only liable to a fixed duty of
$100. In short, unless an exemption or special provision applies, head 1(1A) covers
all agreements for sale under which a beneficial interest passes in immovable
property in Hong Kong. Head 1(1A) should be read together with Part IITA which
contains or incorporates most of the necessary interpretation and machinery
provisions relating to stamping agreements for sale of immovable property. Finally,
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lease takes effect as a voluntary disposition infer vivos. It is not necessary that
either or both the transferor and transferee are incorporated in Hong Kong for the
exemption to apply.

There is no Hong Kong equivalent to the stamp duty relief specifically provided
in the United Kingdom for instruments used in connection with schemes for
reconstruction or amalgamation of companies. This is so notwithstanding that the
revamped Companies Ordinance (Cap 622), which took effect on 3 March 2014,
provides a court-free procedure for amalgamating wholly-owned companies withip
a group. The stamp duty implications arising from such amalgamations, and the
likelihood of an exemption applying under sections 27(5) and 45, are considered
in the Division II annotations to those sections.

The section is subject to detailed anti-avoidance provisions designed to ensure
that relief is not obtained in circumstances in which the real purpose of a
disposition is to convey immovable property or to transfer shares free of stamp
duty to a corporation which is not a member of the group. The following conditions
must be satisfied if the relief is to apply:

(1) The effect of the relevant instrument must be to convey or transfer a
beneficial interest in immovable property or Hong Kong stock from one
body corporate to another. The exemption does not apply where an
individual conveys or transfers property to a company which he owns.

(2) The bodies corporate must be associated, that is to say, either:

(a) one of the bodies must be the beneficial owner of not less than
90% of the issued share capital of the other; or
(b) a third body corporate must be the beneficial owner of not léss
than 90% of the issued share capital of each.
It is not sufficient that the shares in the relevant companies are ewiicd by
the same individual. Ownership, which must be beneficial, may, however,
be direct or through other bodies corporate, or partly direct and partly
through other bodies corporate. The rules for determining the proportion
of share capital held directly and indirectly for the puipises of intra-group
transfers are contained in the Third Schedule. Foilexample, if A Ltd owns
95% of the issued capital of B Ltd which owns 91% of the issued capital
of C Ltd, A Ltd owns only 86.4% of C Ltd and section 45 relief is not
available for chargeable instruments made between A Ltd and C Ltd,
although it is available between A Ltd and B Ltd and between B Ltd and
C Ltd. P

(3) The relevant instrument must not have been executed ‘in connection with
an arrangement’ under which:

(a) any part of the consideration was to be provided or received

directly or indirectly by a person other than an associated
corporation of the transferor or the transferee; or

(b) the beneficial interest in the immovable property or Hong Kong
stock was previously transferred directly or indirectly by a person
other than an associated body corporate of the transferor or the
transferee; or

88
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E (c) the transferor and the transferee were to cease to be associated
by reason of a change in the percentage of the issued share capital
of the transferee in the beneficial ownership of the transferor or
a third corporation.

For these purposes an ‘arrangement’ means a plan or scheme under which
any of the so-called disqualifying events referred to in (a), (b) or (¢) above
have been or are to be done (Shop and Store Developments Ltd v IRC
[1967] 1 AC 472, 493-494). The arrangement need not be in the form of
a binding contract. If there is an arrangement for a disqualifying event,
relief will be refused even though there is little likelihood that it will
happen. The words ‘in connection with” have been construed in the United
Kingdom .
equivalent legislation to be wide in scope. For instance, in Escoigne
Properties Lid v IRC [1958] AC 549 there was a gap of four years between
the arrangement being made and the event taking place.

(4) An instrument to which section 45 applies will not be ‘duly stamped’
unless it has been adjudicated under section 13 and stamped exempt from
delty

(5) ~ In'practice the Collector will require any application for relief from duty
under section 45 to be accompanied by a statutory declaration made by a
responsible officer of the parent company, often a director or the secretary,
or by the solicitor having conduct of the transaction, setting out in detail
the facts and circumstances relevant to the claim.

(6) The associated corporation status of the transferor and transferee must
not cease by reason of a change in the issued share capital of the transferee
in the beneficial ownership of the transferor or a third corporation within
two years of the date of executing the instrument for which the exemption
is claimed. If these corporations cease to be so associated within this
period any relief granted will be withdrawn and the stamp duty liability
arising must be settled within 30 days of the date of the cessation (section
45(5A) and (7)).

Provision of consideration from outside a group strictly will exclude relief where
loan finance for the purchase is obtained (section 45(4)(a)). Provided, however,
that the transaction is not to be followed by a sale of the property to a person
outside the group the relief will normally be allowed, particularly where the loan
was made by a bank or deposit-taking company in the ordinary course of its
business (see Law Society of Hong Kong Circular No 1/83, reprinted in
Willoughby and Halkyard, Encyclopaedia of Hong Kong Taxation: Stamp Duty,
vol 1, III [48]). Even if a sale outside the group takes place, the relief may be
allowed if stamp duty is to be paid on that transaction because this indicates that
there was no arrangement and that the intra group transfer and the subsequent
transfer out of the group are independent transactions. In general where loans are
obtained the Stamp Office will usually wish to consider all the facts particularly
where loan finance is not on usual commercial terms.

Dissociation or demerger of the transferee company was a frequently used
avoidance device in the United Kingdom. In other words instead of selling relevant
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property (typically immovable property) in specie outside the group the shareg of
the transferee company were simply sold outside the group. This is prevented by
section 45(4)(c) where there is an arrangement ([Intro Z] para 5 (3)(c) above) and,
whether or not there is an arrangement, by section 45(5A) if the corporations ceage
to be associated within two years of the instrument of transfer by reason of 3
change in the percentage of the issued share capital of the transferee in the
beneficial ownership of the transferor or a third body corporate.

The onus of proving that the conditions of section 45 have been satisfied is upop
the person claiming the relief (Liftlewoods Mail Order Stores Ltd v IRC [1963]
AC 135, 150).

Examples

Parent and subsidiary companies

ALtd

00%

4

B Lid

A Ltd and B Ltd can transfer Hong Kong immovable property or stock between
each other with the benefit of the section 45 exemption.

Parent and sister companies

A Lid

0% 90%

B Lwd C Lid

A Ltd can transfer Hong Kong immovable property or stock between itself and B
Ltd or C Ltd and transfers between B Ltd and C Ltd will also qualify for section
45 relief.

90
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Vertical Structures: Third Schedule

91%

C Lud

Under the Third Schedule A Ltd is not associated with C Ltd because its beneficial
ownership of the shares in C Ltd is only 86.45% and not 90%. A Ltd is associated
with B Ltd and B Ltd is associated with C Ltd. A transfer from A Lid to B Ltd
followed immediately by a transfer from B Ltd to the newly incorporated C Ltd
would appgar to satisfy the criteria for section 45 exemption. However, a
subsequeiit yet pre-planned transfer to D Ltd (the shares of which are, say, 90%
owned neneficially by C Ltd) would almost certainly reflect an arrangement
resu'ting in loss of the exemption under section 45(4).

Companies not associated

Mr X

100% 100%

ALtd B Ltd

The companies must be associated either vertically or through a common corporate
parent as shown in the previous examples. Common ownership by an individual
is not enough.

Leases

A Ltd

B Ltd
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Section 45 relief does not apply to leases even where the lease is granted at g
premium. The only exception is where the lease operates as a voluntary dispositiop
inter vivos and is thus subject to the provisions of section 27(1) and head 1(1) of
the First Schedule. Even in this case section 45 does not apply to any lease duty
charged under head 1(2).

parent and subsidiary transfer

Sale of
4 » PLud
A Lid B Lid

Trusts (o
Toost Ko ———® Beneficidries
Lid il
B Lud
i T _,/‘"’"‘“\\ ey

lm;?igff‘ \IEU‘J\': Jf property is transferred by A Ltd to B Ltd before the sale of shares in B Ltd to a

rson outside the group, the transferee will be leaving the group and the section

iz ok v 45 relief on the transfer between A Ltd and B Ltd will be refused, if there is an

arrangement, or lost retrospectively if the shares in B Ltd are sold within two years

Shares must be beneficially owned. Trust Co Ltd holds shares in A Ltd and B Ltd of the transf=rbetween A Ltd and B Ltd.

for the beneficiaries of the trust. Section 45 relief is not available where the
beneficiaries are individuals or where the beneficiary is a body corporate holding
less than a 90% interest in specie in the trust assets, ie the shares in A Ltd and B
Ltd.

If the(trawsfer is from B Ltd to A Ltd and then the shares in B Ltd are sold, the
trensferor will be leaving the group and the relief is not lost (see example above).

Company reorganizations

A Ltd )

Building No | Building No 2

If it is intended to sell Building No 2 to Purchaser Ltd (a company outside the
group), this is best done by transferring Building No 1 to A Ltd (section 45 applies)
and for A Ltd to then sell its shares in B Ltd, thereby attracting a lower rate of
stamp duty.
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the postponed duty will be ensured. In this regard, concrete securj
commonly a bank guarantee) will be required by the Collector:
not be enough simply to convince the Collector that the person ag
has the capability to pay. If the parties agree to postponement, the
would then proceed in the normal manner.
(2)  An alternative procedure to postpone payment of duty can be invoke,
a person intending to appeal against a stamp duty assessmeng,
involves making an application to the District Court under section 14,
for postponement on the grounds that payment would impose harg
on the intended appellant. This procedure applies prior to the notj
appeal being served under section 14(1). It could also be invoked w
the Collector does not agree to postpone payment under section 14(
on terms satisfactory to the appellant (see further, King Crown Decorg o)
& Construction Lid v CSR DCSA 14/2009 (March 2010) where the copg
rejected a claim of financial hardship when the taxpayer had not m
any application pursuant to either section 14(1A) or section 14(1
Section 14(1B)(b) seems to suggest (like section 14(1A)(c)) that the ¢
should be satisfied that sufficient security is given to ensure payment of
any duty postponed. However, section 14(1A)(a) seems to be drafted i
the broadest terms and allows the court to postpone payment of all th
duty ‘as the court may consider reasonable in the circumstances of
case’. In the event, the provision of security is possibly not mandatorf
for the purposes of an application under section 14(1B), although in Wan
Wah Shing [2005] 4 HKLRD 674 it was held that to meet the factors set @
out in section 14(1B), the applicant had to satisfy the court that paymept %
of stamp duty assessed would impose hardship on him, that. th .
non-payment of the stamp duty assessed was reasonable in ali the
circumstances of the case and that security to the court’s satisfiiction is
given for the duty to be postponed.

(3)  In Wan Wah Shing [2005] 4 HKLRD 674, Ng DJ held that\the meaning
of ‘hardship’ in section 14(1B) required the court to 1€tognise and take
into account a party’s subjective stance in formingai.dbjective view in
all the circumstances of the case as to whether haraship was made out.
The onus is on the party asserting hardship to establish the same. Ng DJ
went on to hold that it was doubtful whether hardship suffered by a person
other than the applicant was relevant for the purposes of section 14(1B) i
which refers to ‘hardship on the person’ who is necessarily ‘the person
intending to serve a notice under subsection (1)’. However, since the point

was not argued, Ng DJ concluded that this matter should properly be left
for future determination.

[14.09] Section 14(1C): General note ‘

The effect of this subsection, which applies where duty has been postponed under '
section 14(1A) or (1B), is that the Collector’s endorsement upon the relevant |
instrument is similar in concept to the instrument being *duly stamped’ (see [2.23] '
et seq). The reasons for this are that, following such an endorsement, the instrument
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N i
dmissible in evidence in any proceedings; and (2) czlx)n b::n a:jct;:;l:lnut;r)lcl)-1 X
jibe 2 R ~istral' or company secretary, as the case may be, ey
- % ?glid root of title for the property to which the instrumen
of a

ctions 15(1) and (2) respectively).

ction 14(2): The Collector shall ... state and sign a case and

101 B2 same to the person by whom it is required

ver the

i f the case or impose any time
t specify the form or content o ,
3 W(z}idscd;]lzgtoipln gangkok Capital Antique Co Ltdhv Cogeclr}“c:grot{l ztzra?;;;
e : took six months to deli
HKTC 83, the Collector iy »
gue (195 2 Collector should have acted with mo
i hought that the Co e oai
s e ke f duty was a condition preceden
b ing in mind that payment of stamp duty . i
: m?;tzza?;ge 1[tlhl;‘le was ng suggestion that the delay invalidated the stated
“the S 2

: 14.11] Section 14(2): And the case may, within 7 days thereafter ...
%‘m dowriby such person for hearing

Tt i ime limit imposed on the Collector for delivery
= e ﬂ:f }iggl;;gnaﬁglélgllat the appgllam must set thp case ‘stated clol.wg
¢ S e C; Ses of its delivery to the appellant. The time ll'l'ﬂlt is stn_ct].y. applie
o ill{is no power to extend it by virtue of any inherent Junsglculons,
,-md‘the COu?thf: Interpretation and General Clauses Ordinance or Order 3 ru eof
e f the High Court (Bangkok Capital Amique.Co Ltd v Collecta;l[
R (1984‘(:; 2 HKTC 83). The short time limit .and strictness of 1 i‘
:ﬁ?rmp_f?eveﬁuf ed provide a basis for allowing judicial review of a de?{S[l((;jl R(]))
gp_pllcallon i pHarvest Sheen Ltd v Collector of Stamp Rgvenue [1997] 5
- COHBCIO_I‘ lnthe decision in the Harvest Sheen case, section 14(5B) was enacted,
tg:itgi'n];(;%‘?et;?om 1 May 1998. Although that provision al.lows ttl_le Collzr(t’l ;n ic;egtg:;
ci . xtend the one-month appeal penod- in sec ion ) :
S;fl}af?:(t:??lfl:: ?:;pte?'a‘:jon of section 14(2). Tt}e feve;-dfgetém;h];?;; f:;p (?_1; ;11 szc;[;(;g
! therefore, continue to be strictly obse . This
i:;;lze)ldmhllls‘}orld Gain Limited v CSR DCSA 1/2008 (May 2010).

ctice of the Collector of Stamp Revenue is to submit the draft caste stz:.;fi:ﬁ
A llant and to invite comments within 28 days. The case state s
w-mpl?ecﬁlée all the relevant facts although oral evidence_ to supplgment B(;os
Jf:l;.}-:;ts m%ﬂometﬂes be admitted at the hearing.(see at first mstanlcgess;;eg;rc s
v IRC [1906] 1 KB 318; and Holmleigh (Holdings) .er v IRC (t e

lained in Sergeant and Sims on Stamp Duties 9tl§ ed at p -'b] o
o a”tk?s not reached as to the form of the stated case, 1t may be possi ?r on
?hg:;;n;:lrllarln to apply for an interlocutory injqnct.io_n restraining the C(;l}g;:éoro e
signing the case as well as an application for Jyd1c1al review (c[qoml:t)gls' o
BV v CSD (Qld) 93 ATC 4280). Alternatively, if the appellant dispu pobny w5
or completeness of the facts and circumstances of‘the stateﬁi ca-si,u;:n O i
for courts to institute appropriate procedures smte;l to t 'e (cj:]; ot
individual case for the determination of any factual dispute and for o gmideration
of evidence by either party upon any factual matter rel}c:vsa;; t(;tasrgl- (",'S iz
of an assessment (see, eg, Ingram v IRC [1985] C e D
Telegraph Investment Co Pty Ltd (1995) 70 ALJR 155 at
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BV'v CSD (Qld) (1996) 34 ATR 366 where Pincus JA indicated that a taxpa
should be able to contest and seek to supplement what the Commissioner St
as fact). Given the unsatisfactory nature of the case stated procedure whergehy;
Collector is both a party to the litigation and the fact finder, the clear treng,
authority is that the court will not be bound by the facts stated by the Collectyy

the case and has jurisdiction to receive evidence or to find facts in addition
contrary to those stated.

[14.12] Section 14(3): Upon the hearing of the case

This subsection gives no guidance on the procedure to be followed by the Oy
when considering appeals. It seems that the court’s Jurisdiction is confined g
determining the question submitted by the Collector and assessing any stamp dygy
chargeable. However, whether the court should proceed by way of a com
rehearing or merely by way of a review of the Collector’s decision is unclear (
Tang Kam-charn v Collector of Stamp Revenue [1993] HKLD D122). It w
however, held in Guoji Transport Co Ltd v Collector of Stamp Revenue [1997
HKLRD 1168 that section 14(3) made it clear that the Jurisdiction of the coyg
was to determine the question submitted and to assess the stamp duty chargeabje
thereon if the instrument was, in the opinion of the court, chargeable with stag

duty. In this regard, the court was not confined to the basis of assessment referred
to by the Collector in his notice of assessment. 3

It is accepted practice that the appellant has the right to begin and also the right to:
reply. However, the Collector has the right of general reply (Chandos v IRC (1851)
6 Exch 464). The problems associated with the stated case procedure, particularly’
in the context of stamp duty appeals, are unfortunately not always understood b,
some judges more familiar with case stated procedure which follows a forial
hearing by, for example, a magistrate’s court or the Inland Revenue Beard o

Review (see Harvest Sheen Lid v Collector of Stamp Revenue [1997] HLRD
889 at 893C).

C
O

[14.13] Section 14(3): The court shall assess the stampdeiy chargeable
thereon

The court, which means the District Court (section 14(6)), is given power to
reassess the stamp duty chargeable. Although it is arguable that the court could
increase the amount of duty assessed as chargeable by the Collector, it appears
that its powers are restricted to reducing (section 14(4)) or confirming (section
14(5)) the duty assessed by the Collector (compare Peko-Wallsend Ltd v CST
(WA) (1989) 20 ATR 823). In appeals against assessments based on the application
of sections 27(4) or 29F (where the Collector alleges that a relevant instrument
operates as a voluntary disposition infer vivos) the Court’s power to intervene may
be very restricted. Certainly this will be so if section 14(3) merely empowers the
court to review the Collector’s decision. Section 27(4), as construed by the Privy
Council in Lap Shun Textiles Industrial Co Ltd v Collector of Stamp
Revenue [1976] AC 530, effectively leaves all matters of fact to the opinion of
the Collector. The Collector’s opinion could be based on any information whether
or not legally admissible as evidence in civil proceedings in court. If, on the other
hand, the appeal is to take the form of a rehearing, the court is bound by the rules
of evidence in civil proceedings and the result may be that the information on
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ini is rej atively, information

i on was formed is rejected. Altematw'e A
R Oplzilargeable with stamp duty may be rejected (see Tm;g
Stamp Revenue [1993] HKLD D122 per Downey DJ).

the Collec
_ble to the person
_charn v Collector of

e decisions of the District Court are to the Court of Appeal and

s from tion 63 of the District Court Ordinance (Cap 336).

'go:vemed by sec!

o 14] Section 14(4): General note |
'ﬂf‘ al is successful, any duty paid, together with any penalty imposed, is
- . y;;ﬂe but without interest.

T

é&lsl Section 14(5): General note

‘No annotation.

[i4 16] Section 14(5A): General note

~tion was added in 1984 so as to enable the District Courtlto r%z;]lilsuig(‘))r;
e s Tri hen deciding stamp duty appeals. :

1+ aenerise of the Lands Tribunal w ! ' : e

ﬂlﬂ?‘fpelu§m ortance in issues involving valuation of mlrnuva}ble prop gner

A peemerlts or conveyances operating as voluntary dispositions

ﬂ-:m?s;g ?gf Tang Kam-charn v Collector of Stamp Revenue [1993] HKLD
Jvos ) A

D122).

‘This subst

[14.17] Section 14(5B): General note

i ision was enacted by the Stamp Duty (Amendment) (No 2)‘0@?‘1;{2:
L P{C’:'lsk effect on 1 May 1998 (see LN 214 of 1998). Although it nll]-lg‘t ils
3:3 f}é)téu?i;)lly harsh operation of section 14(1) when t.he-one-m(ir;t[i‘xstelzrtlieo n“il:l o

i nforced, it does not affect the seven-day time limit set ou Ssrates
o kok ng ital Antigue Co Ltd v Collector of Stamp Rcivenue i A
([sl? 1B;]n)g 'lqhe W{)ording of section 14(5B), particglarh; ;r:j;gls;lct);:etgourt

ircH : - time limit can be exte 4 )
cucun'lf\imct?osllz\gzrih‘::eo(fmsiégz[rll&gﬁ(IA) of the Inla}nd Revenue Ordmalnf:f:i.l
t(::!'asentl feyrence Sh;’uld therefore be made to the annotation to that'lat'fe]rr prot\;;s;:oo i
int%\s:’?llrgughby and Halkyard,Encyclopaedia of Hong Kong Tax]agot:; mt:fjc:; kel
Income, vol 3 at at I1 [20614] et seq. Useful comparisons can a l’S]_| el e

otat,ion to section 64(1) of the Inland Revenue Or.dmance, W p sl v
;?:Comrrﬂs';ioner can admit a late objection when satisfied that the pf:rilo‘ ] —
was * rever;ted’ from objecting within the normal one—month1peno W‘:ljl‘;u T1 iy
abscnlc):e from Hong Kong, sickness or other reasqnable cause (Sf.:? e 501 y
and Halkyard,Encyclopaedia of Hong Kong Taxation: Tcuangu? o{h irzcr ara'graph,
at I1 [20387]—[20390]). The analogy and analysis suggeste 1[:‘ nb: 6% Sene
relating to the utility of considering the case law fefcral?Ile tolsdufac5 ]1;) B o
64(1) of the Inland Revenue Ordinance in interpreting section g (” A iy i
by Chan DJ in Diamond Dragon Finance Company v Lo leg dmétadelay
R);verme DCSA 4/2004 (2 April 2004). In this case Chan DJ con(; ude et
of five months, caused by the company’s concerns about lezgal ee:sba{e Cause: o
the necessity to wait for legal advice, did not amount to a reasona
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‘prevented’ the company from lodging a timely appeal. —~

The analysis suggested in the previous i
‘ . paragraph is supported by the decisjon o
Ng DI in Wan Wah Shing [2005] 4 HKLRD 674 who held tha}tj in def:IS(‘}

whether an extension of time for appeal sh
! s ould b i
there is a three-step approach: - e e <

(1)  the court has to be satisfied that the applicant suffered from illness. a
been absent from Hong Kong or had any other reasonable cause; .

(2) th? aPplicant has to show that one or more of these preventedh}u:m
bringing an appeal within the statutory time limit; and

(3) e_ven i‘f the above two criteria are satisfied, the court has a residyal
Fhscret}on as to whether to grant an extension of time. In the exercils
its n?51dual discretion, the court should not be fettered by the se.
cops@eration of, say, whether the applicant’s illness prevented m:
bringing an appeal within time. The court’s residual discretion0

Lll‘lfettered but .[t must be eXCrCiSBd i I. i ]}‘ i € (C .|£ umst
s jl.ld ClaI 1 al t 4
' h stances Of_'

Om

The application of section 14(5B) set out i ]
' n Wan Wah Shing was foll in King
i(;::zwn t:i)‘lego;anol;'a c%‘ Construction Ltd v CSR DCSA 14/20?)9 (l\da?chog()e]%;nwizi
as held that the fact that the sole active director of a com i )
sk : ‘ any was ill
remaining directors either too old or too busy to attend to its all):faiis dzllg ;ogglitjﬂfl;

an extension of time for lodging a valid appeal, even though the delay in this case

involved a peri 3 i
o period of less than a week. In this regard, Leung DJ stated at paragraph C

Any person who consciously makes use of a corporate vehicle is bound 5v ’.
the consequence of the body being a separate entity. He cannot be hewmt"
suggest thgt the corporate body could not operate because the per o in
control of it choose to be absent from Hong Kong.’ N

[14.18] Section 14(6): General note

This subsection defines the court to mean the District Couriand therefore differs

from the United Kingdom Stamp Act 1891 whi i
e A58 s s B et p 91 which required stamp duty appeals to

15.  Non-admissibility of instruments, etc-not duly stamped

(1) Subject to subsection (1A) and section 15A, no instrument

chargeable vyith stamp duty shall be received in evidence in
any proceedings whatsoever except —

(a) criminal proceedings; |
(b) (b) civil proceedings by the Collector to recover |
stamp duty or any penalty payable under this '
Ordinance, '

or be available for any other purpose whatsoever, unless such
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)

(4)
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instrument is duly stamped. (Amended, 33 of 1998, s 4; 2 of
2014, s 5; 14 of 2014, s 3)
Notwithstanding anything in subsection (1), an instrument
which is not duly stamped may be received in evidence in
civil proceedings before a court if —
(a) the court so orders upon the personal undertaking of
a solicitor to cause —
(i) such instrument to be stamped in respect of
the stamp duty chargeable thereon; and
(i)  any penalty payable under section 9 in respect
thereof to be paid; or
(b) the instrument is endorsed by the Collector under
section 14(1C). (Added, 33 of 1998, s 4)
Subject to subsection (3), no instrument chargeable with
stgimp duty shall be acted upon, filed or registered by any
auiblic officer or body corporate unless such instrument is duly
stamped or is endorsed by the Collector under section 14(1C);
and any such public officer who or body corporate which fails
to comply with this subsection shall incur a penalty at level
2 which shall be recoverable by the Collector as a civil debt
due to the Government. (Amended, 70 of 1994, s 3; LN 338 of
1995, para (9); 33 of 1998, s 4; 12 of 1999, Sch 6)
Subsection (2) does not apply in relation to the registration
of —
(a) an instrument under the Land Registration Ordinance
(Cap 128) if the instrument is stamped under section
5(1), 13(2) or 18E(1); or
(b) an instrument of transfer if the instrument is stamped
under section 13(2),
but the registration does not affect the question of whether
the instrument is duly stamped. (Replaced, 43 of 1991, s 4.
Amended, 8 of 1992, s 8; 44 of 1999, s 15; 21 of 2003, s 7: 14 of
2011, s 4; 14 of 2014, s 3)
If a public officer is empowered or required by law to act
upon, file or register a duplicate or copy of any instrument,
and if the original of such instrument would require to be duly
stamped if acted upon, filed or registered by such public
officer, it shall be lawful for such public officer to call for
the production of the original instrument, or for evidence to
his satisfaction that it is duly stamped, and no public officer
shall act upon, file or register any such duplicate or copy
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‘specified payment’ S.19(16)

[21.02] Annotation

Th‘? effect of section 21 is to ensure that, with limited exceptions 1
rt?g?stered owner of Hong Kong stock is entitled to claim payment or b:: Otl!y-‘
dividend or interest on that stock. The section thus facilitates collection p;u "
duty' on the transfer of Hong Kong stock (head 2 of the First Sche((i)

prohibiting dividend or interest payments to unregistered holders e

No penalty is provided in the Ordinance for breac i i

therefore not within the definition of ‘offence’ in slelzc:(t)if(J:]hlSS ;?CSSI‘I-H?E brem“"
and General Clauses Ordinance. Nonetheless, unregistered holders of H(I)I:]re o
stock run the risk that a company will refuse to pay dividends or interesth
person other than one authorised by this section to claim payment. 3

The section, which is derived from section 31 of th i
should be read together with section 15(2) of the SDO :llicgzr::triosllt: l;15130 2;31?5
of the Companies Ordinance (Cap 622). Under section 150 a compan
lawfullj_/ register a transfer of shares in (or debentures of) the compaE:l znim
proper nstrument of transfer’ has been delivered to the company. In B;leatias
the comparable United Kingdom provision it was held in Re Para-dis'e Mot o,
Lid [196_8] 2 All ER 625 that the phrase ‘proper instrument’ does nolt neces(s)r
mean an instrument complying with the company’s articles of association; r
it means such an instrument as will, where appropriate, attract stamp du’ty (ser O
also Nisbet v Shepherd [1994] 1 BCLC 300). Section 150 does not affect the fr-"t
qf a company to register as a share or debenture holder a person to Whnfn ¢
right to any shares or debentures has been transmitted by operation of law, such

as the right accruing to a personal re i
presentative upon death )
or debenture holder. 2 of the degped shSy

Section 155(3) of the Companies Ordinance goes on to provide that a company
need not complete share certificates in relation to any of its-shares if stam IZlu y’
has not been paid in respect of any relevant transfer in .'eme;:t of th;)se sl;lare?
Section 323(3) of the Companies Ordinance is a Complcmcnta}y provision appl iﬁ
to the transfer of debentures. This latter provision could affect those com alil:iielg-j
rare cases where debentures qualify as (disguised) ‘Hong Kong stock’ X )

Ijlkewme, section 15(2) prohibits the registration, and therefore perfection of legal
title, of Hpng Kong stock transferred or dealt with by an unstamped or inadequatﬂly.
stamped instrument of transfer. Section 19(8) goes on to.provide that an instrurneni
of transfer of Hong Kong stock is not ‘duly stamped’ (defined in section 2(1))
unless properly endorsed by the Collector in respect of both sale and purchase. It
has been suggested that the registration of an inadequately stamped transfer.of-
shars:s C(?l.l]d not operate to pass legal title to the transferee (Re Indo-China Steam
Nawgarm.n -Co [1917] 2 Ch 100). This does not, however, seem correcf in light
of the decision of the Privy Council in Lap Shun Textiles Industrial Co v Collectbf

of Stamp Rev 197 50 Vi,
Lt enue [ 6] AC 530 at 535 (see also Nisbet v Shepherd [1994] 1 |
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] Section 21(1): General note

only persons entitled to claim the payment of a dividend or interest, directly
tirectly and whether in cash or in specie, on any Hong Kong stock are:

The registered owner at the time of such claim. Section 21(1) may
technically affect the right of an executor or administrator of a deceased
person’s estate (o claim payment of any dividend or interest in respect of
Hong Kong stock. Even though ownership of the stock devolves by
operation of law upon the death of the deceased, the personal
representative can only claim payment upon becoming the registered
owner (compare Lee Chai-cheong v Prudential Enterprise Ltd [1992] 1
HKC 15, where the Court of Appeal relied upon a specific provision of a
company’s articles of association to conclude that the company was
entitled to retain dividends due to a deceased shareholder’s estate). Under
section 153 of the Companies Ordinance a transfer of shares by a personal
representative is, however, treated as valid even though the personal
representative was not a member of the company at the time the
{istrument of transfer was executed. It follows that the transferee of shares
ffom an unregistered personal representative can become the registered

OWneET.

(b) A subsequent registered owner. This provision enables a purchaser or

transferee of Hong Kong stock, or the personal representative (see (a)
above), to claim payment after declaration of the dividend or the date
interest became due, provided registration has been effected in the name
of that person.

(c) A person entitled to payment (1) under a declaration of trust in favour of
a specified person or (2) otherwise as beneficiary under a trust. This
provision allows a claim for payment by the beneficial owner of Hong
Kong stock where the entitlement to payment is derived from a trust
relationship, eg where the registered owner is a nominee. A company
cannot, however, enter on its share register notice of any trust, whether
expressed, implied or constructive (Companies Ordinance, section 634).
Furthermore, a company’s articles of association usually deal with notice
of trusts by providing that, except as required by law, no person shall be
recognised as holding any share upon any trust (see Model Articles
appended as Schedules to the Companies Ordinance (Cap 622)).
Accordingly, even though a beneficiary of shares held upon trust is entitled
to claim payment of dividends thereon in terms of section 21(1)(c), a
company is generally entitled simply to treat every person on the register
as the beneficial owner notwithstanding knowledge of the trust (Simpson
v Molsons’ Bank [1895] AC 270). In any event, payment normally could
only be made indirectly through the trustee because, unless the articles
of association provide otherwise, dividends are only payable to persons
who are registered holders at the time they are declared.

(d) A person who has lent money on the security of Hong Kong stock and
whose entitlement to payment arises from the terms of a loan agreement.
This provision allows a claim for payment to be made by a lender,
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including an equitable mortgagee of Hong Kong stock (an eg
mortgage commonly arises from the deposit of the relevant ce
with the lender), provided that the entitlement to payment is ay
under the loan agreement. The practical problems in obtaining Paym,
set out in (c) above apply equally to this case.

[21.04] Section 21(2): General note

This subsection provides that no person shall, directly or indirectly, demanq
accept payment of any dividend or interest on any Hong Kong stock unlesg ths
person is entitled under section 21(1) to claim such payment. No penalty attach
to any breach of this subsection.

[21.05] Section 21(3): General note

This subsection provides that no person shall, directly or indirectly, pay
dividend or interest on any Hong Kong stock other than to a person entitled ung,

section 21(1) to claim payment. No penalty attaches to any breach of
subsection.

[21.06] Section 21(4): General note

Prior to the enactment of subsection (4), as a technical matter the terms of section 0
21 presented problems for borrowers and lenders under stock borrowing an

lending agreements (see generally, [19.32]-[19.37] and [19.42]). Specifically, stor
borrowing and lending agreements provide for payment of manufactured dividends,
being payments equal to the amount of dividends on borrowed securities which:
the lender would have received had it been holding them. This type ofprovision
is plainly inconsistent with section 21(2). While no criminal offence i treated by
section 21, it could be argued that any agreement which infringes the section i
unenforceable. In light of section 15E of the Inland Revenue Ordihance (Cap 112)
the Stamp Office was not concerned about this issue: however )the parties to the
agreement were naturally concerned whether the stock bertowing and lending
agreement was unenforceable as a whole or whether tie clause providing for’
payment of a manufactured dividend was unenforceable. The solution was
therefore to enact section 21(4). This provision essentially adds a further category

of exemption, ie a stock borrowing and lending agreement which satisfies the
requirements of section 19.

22, Stamp duty chargeable where consideration in respect of
immovable property consists of stock or security other than stock

(1) Where the consideration or any part of the consideration for
a conveyance on sale consists of any stock, the conveyance
shall be chargeable with stamp duty by reference to the value
of the stock on the date of the conveyance.

(2) Where the consideration or any part of the consideration for
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vevyance on sale consists of any secur.ity not being stock,
E n{/eyance shall be chargeable with stamp duty by
thge:e(;ce to the amount due on the datf“: of the conveyance
' ;zr principal and interest upon the security.

5.2(1)
s2(1)
S201)
S.2(1)
S.2(1)

%2'03] Annotation

. 0i
i fot>; where residential property acqun:ed on or after ZOS gov;n‘l::l;]i(llis el;
e of shortly after acquisition, special stamp duty (SSD) ¢ i
hnd r head 1(1AA) of the First Schedule on the conveyance on sa ]
unde

dition
le agreement for sale. In ad 5
der head 1(1B) on a chargeab

m%v‘hemmreonly"dl::?ltial property is acquired on or after 27 Octo.ber 2012.. by s:lng;
B nent resident of Hong Kong acting on his or he

person other than a perma : der head 1(1AAB)
i ’ be imposed under
own behalf, buyer’s stamp duty (BSD) can p i head 1(1C) o a

1
or nce on sale or, more commonly, _
h theaﬁ: :?n::ement for sale. Section 22 applies to b‘ot.h special stimtli[:) Ic]lsu:ﬁ
ﬁl’gﬁ er’s stamp duty, which are explained in detail in the 'fmnongB A
aection: 29CA and 29DA and heads 1(1AA) and 1(1B), and sections

29DB and heads 1(1AAB) and 1(1C), respectively.]

ad

‘Section 22 applies to the calculatioln ?f aa! valggg:tg;l)ut% rf;)rs ;l;::i gsrzﬁgge:p(;ﬁil;: e
( of the First Schedule (section ))-

é(Sll))éaI:cll ils(ég) as stated above. Under head 1(1) the mst_rumenll t{,};\a)r%;a;l;lz ;()t (s)tg:r:s
duty is a ‘conveyance on sale’ of immovable property. Healcl (t Sehe lg992 s
an ‘agreement for sale’ of immovable property. [Histoncla 123(:)6(.)11] s
Part I11A was enacted until 23 Febl_'uaryl 2013, heac,i ( y
chargeable agreement for sale of ‘residential property’.]

N ; t
Under common law, the word ‘sale’ connotes a price in m(:‘nf[:l)llaES‘;r;ilg;:r:he
Connolly [1953] 1 WLR 911). Section 22 provides, h_owevle e
consideration for a conveyance on sal'e or an agreemex_lt to&‘ sa f:l e
(whether Hong Kong stock or otherwise) or any security, ul;ka s i
pan of head 1 is calculated by reference to the value of that sto ; ree;:n e
interest due on that security as at the date of the conveyance qg gation i étock iy
provision converts a transfer of immovable property in ’2:011;1 ;1; i
any security into a sale for stamp duty purposes (John Fos

IRC [1894] 1 QB 516, 528).
257




[22.03] Butterworths Hong Kong Stamp Duty Handk

The section is substantially equivalent to section 55 of the United Kingdom
Act 1891. Unlike the United Kingdom provision, section 22 speciﬁCa[[y
that the value of the stock or security on which conveyance on sale duty
head 1(1) of the First Schedule is calculated must be ascertained as at the ¢
the conveyance. In the normal case, where the consideration for the conye
is a price in money, the Collector’s practice is to assess duty by reference to
higher of (1) the consideration or (2) the value of the immovable property g,
the date of the earliest binding contract for sale and purchase rather than the g
of the conveyance to the purchaser. This practice is explained in Zung Fu ¢,
v Collector of Stamp Revenue (1973) 1 HKTC 853, 856. It follows that in :
to which section 22 applies, delay in completing the conveyance can affect the
amount of duty chargeable under head 1(1), but not, as is more commonly'
case, where the conveyance is executed in conformity with a chargeable agreement
for sale (which is liable to ad valorem duty under head 1(1A)).

The following example illustrates the operation of this section.

A agrees to sell non-residential property in Kowloon to B in exchange ;
the transfer by B to A of listed shares in C Ltd, a company incorporated

Hong Kong. The values of the property and the shares at the time of the
agreement are identical.

for

In this case (1) the agreement for sale is stamped in accordance with head
1(1A) rates on the value of the shares as at the date of the agreement (Note:
(a) depending upon the value, a section 29G certificate may be given ey
reduce the rate of duty below the maximum ad valorem rates set out in the
appropriate Scale prescribed by head 1(1A); (b) for section 22 purpo

is irrelevant whether the shares are Hong Kong stock: the consideraiion need
only fall within the definition of ‘stock’ in section 2(1)); (2) the iustrumenﬁ
of share transfer is stamped at $5 under head 2(4); (3) as there 13 a disposal
and acquisition of Hong Kong stock for valuable consideration, it appears
that there is a sale and purchase of such stock (see definition of ‘sale or
purchase” in section 19(16)), contract notes for thesale and purchase need
to be prepared, and ad valorem duty will be ¢h@arged under head 2(1) by
reference to the value of the property as at the date of transfer; and (4) the
conveyance from A to B in conformity with the chargeable agreement for
sale is only liable to a fixed duty of $100 (section 29D(2), (6) and (7)). [Note:
if the immovable property was residential property, liability to special stamp
duty and buyer’s stamp duty would also need to be considered.]

If the values of the property and the shares at the time of the agreement are.
not the same, the Collector may consider that a substantial benefit i
conferred on one of the parties and, to that extent, raise additional duty under
sections 29F or 27(4) on either the agreement or the share transfer as
appropriate. In this case, sections 29F(2) and 27(3) provide that the relevant

instrument will not be duly stamped until adjudicated by the Collector under
section 13(3)(b).
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Section 22(1): Where the consideration ... for a conveyance
e consists of any stock

ision operates where the consideration (or any part thereof) 'fo'r a
- sale (ie instruments chargeable under head 1(1) of ‘the _Fu‘st
. 0];ists of ‘stock’. For the purposes of section 22, stock is widely
: ‘?) cm:ion 2(1) and includes, for instance, shares in both Hong Kong and
e anies, units in a unit trust, and debentures and notes whetl-lef or not-
o COIEIIP HOI’l Kong currency. The exclusions set out in the definition of
. 1 togsection 22. [Note: as indicated above, section 29C.(9) extends
o z[:]poyf section 22 to chargeable agreements for sale of immovable

z{pphwnthe purposes of Part IIIA and head 1(1A) of the First Schedule.]

perty for

n 05] Section 22(1): The conveyance shall be chargeable with stamp
duty :
%{h' section 22 applies, the conveyance or, more commonly, the agreement olrc
. ‘er‘ﬂ'- chiargeable at normal ad valorem rates under head 1(1) or head l(lA)' o
?dei:‘;fst ;chedule. The maximum rate of ad valorem duty may b‘e redu‘ced Lf a
f‘g;ﬁ;mte of value can be provided in accordance with the provisions of section
i &

0 ur section 29G.

[22.06] Section 22(1): By reference to the value of the stock on the
date of the conveyance

See [22.03].

In some cases, the consideration for a conveyance on sale or agT?emetrl; nfor ds::;
may consist of newly issued shares. Thg value of such .shares or s1 age i
purposes need not be the same as their paid-up valge. As in the norrnat hc; S
sale and purchase of Hong Kong stock‘, duty is charged!uponE skeion
consideration or actual value, whichever is the greater (Carlyon Esta

IRC (1937) 16 ATC 339).

[22.07] Section 22(2): General note

This provision operates where the considfl:ration or any part ﬂ;hefﬁ:: ;(()]1(': l(a
conveyance on sale or agreement for sale consists of any security ol :]r s ‘nteres'.(
In this case, stamp duty will be charged on the amount due for prmmpf an ; i
upon the security as at the date of the conveyance or agreement for sa er.nents
meaning of the term security is not defined in the SDO. Th‘e n_o!'mafl re:quu’e:ent .
of a security are that it is in written form and records the liability Go_r payt;lrfl: e
money (Independent Television Authority v IRC [1961] AC 427). Given ity
definition of stock for the purposes of section 22, examp_les of such consi e
are hard to envisage but would include, for instance, assignment by {he; Eu_rcmrest
of the benefit of a covenant for the payment of money together with in
thereon.
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(23.01] Butterworths Hong Kong Stamp Duty Handm - puly Ordinance (Cap 117) [23.03]
23.  How consideration consisting of periodical Paymente Annotation
be charged here residential property acquired on or after 20 November 2010 is
(1) In the case of a conveyance on sale or a sale or purchase of shortly after acquisition, special stamp duty (SSD) can be imposed
Hong Kong stock, where the consideration or any part of rbead 1(1AA) of the First Schedule on the conveyafce 01]1 Si:f ogh;;liz;e
consideration consists of money payable periodically . fonly, under head 1(1B) on acpal;feabrraagt;i‘:—n;ﬂ:)?;ls;: .201; by an§
defini . . - idential property is acquired on b :
efinite penod not exce-edmg 20 years so that the total am ; “f'h er than a permanent resident of Hong Kong acting on his or her
to be paid can be previously ascertained, the conveyancg . alf, buyer’s stamp duty (BSD) can be imposed under head 1(1AAB)
contract note shall be chargeable with stamp duty by referepe ' con’veyance on sale or, more commonly, under head 1(1C) on a
to a consideration of such total amount. -able agreement for sale. Section 23 applies to both SSC]ianddes% X’hlcg
E In the case of a - :ned in detail in the annotations to sections 29CA an an
@ conveyance on sale or a sale or purchase of e ) and 1(1B), and sections 29CB and 29DB and heads 1(1AAB)
Hong Kong stock, where the consideration or any part of thy 1 ectively ]’
consideration consists of money payable for a definite pe Sty . s : ited Kingdom
exceeding 20 years or in perpetuity or for any indefi tion is derived, with mod;liﬁc?u"“?;hnf? Secuotr-losnégif tr?::x:fj rsl.ltﬁ;fmp dfty is
1 - : - ) 801. The section deals w1 e questi
period not terminable Wlth.llfe, the conveyance or cong P‘glcet.“ll a case where the consideration for (1) a conveyance on sale, (2) an
note_shall _be chargeable with stamp duty by reference ¢ sment ‘ol sale of immovable property (section 29C(9)) or (3) the sale or
consideration of an amount equal to the total amount whi chas: o Hong Kong stock, consists of money payable over varying p"""ds.(’g
will or may, according to the terms of sale, be payable during . in oither words, section 23 applies to duty chargeable in accordance wit
h ; s - & ;. 1(1A) and 2(1) of the First Schedule in those cases where the
the period of 20 years after the date of the conveyance of 4 mdl(lt)" ((for a conveyance on sale, chargeable agreement for sale of
" IS 100 ! .
contract note. ,J 'fm;vzllﬁe property or a sale or purchase of Hong Kong stock) amounts to a price
(3)  In the case of a conveyance on sale or a sale or purchase of in money. Section 23 also applies to SSD and BSD, as stasrG above. ElE S“uauﬂs
Hong Kong stock, where the consideration or any part of are dealt with in the section, ie where the CG“SIdECTI?mr;gO"S;Sf ‘é;“f‘;’f;’ gﬁ’&é
. h . = A H 1 ears,
consideration consists of money payable periodically for a lifg) ) ,Pino‘j:;zg}:nforzg Sg:}f“b‘;e&m;;giﬁff ec.rmfgo:: ani; indefinite period not
or lives, the conveyance or contract note shall be chargeable. ﬁ 3 E;Te iith 1gjfe and (4) ’periodically for a life or lives.
with stamp duty by reference to a consideration equat-to the i ion 23 that money is only payable upon
amount which will or may, according to the terms t#sale, be It is inelev;]:it forbth_e p‘;ﬁz%e:do[f:;:gzzzlpl-e in Conside}ation for a conveyance
: . i / i ns bein . g A
payable during the period of 12 years after thé-date of the iﬁﬁj:;id;n?ial propgerty, a company agrees to pay out of its net profits for an
conveyance or contract note. indefinite period a sum equal to 3% of its paid-up capital after paying fo its
shareholders a 5% dividend. In this case duty will be calcqlatcd, by virtue of section
R i o S ST
‘e chargeable instrument (typically, the agreement for T
[23.01] Definitions ‘nétwgithstanding the possible insufficiency of profits to pay the dividend
‘conveyance’ Vi s 8.2(1) (Underground Electric Rys Co of London Ltd v IRC [1906] AC 21; see also
onweyance on e ol S.2(1) Independent Television Authority v IRC [1961] AC 427 and Hill 50 Gold Mine
‘stock’ o ) S.2(1) NL v CST (WA) 93 ATC 4880). Where, however, no fixed cqnmderatmn which
‘Hong Kong stock! t S8.2(1) may become payable can be ascertained at the time of BXGCUIIOI"I qf the relevant
‘sale ?r purchase’ b - S.19(16) instrument, and provided also that there is no maximum or minimum amount
‘Sfear . §:3 Cap 1 payable, the traditional view is that ad valorem duty cannot bt’T charged
SOy ice ! e S.2(1) (Underground Electric Rys Co of London Lid and Glyn, Mills, Currie & Co v
ICEm:ract no’te C S.2(1) IRC [1914] 3 KB 210 at 220; affd [1916] 1 KB 306; compare Harbour Centre
c argeablel e S.2(1) Development Ltd v Collector of Stamp Revenue (1968) 1 HKTC 822). However,
Rtamp dug i 5.2(1) the Collector has indicated that if the transaction has tt}e effect of cqnfemng a
substantial benefit on the transferee, he will invoke section 27(4) (or 111'1 the cz:e
[23.02] Cross References of an agreement for sale, section 29F(3)(a)). [Note: where the immovable prope I))?
in the above example is residential property, potential liability to SSD and BS
Section 29C(9). | would also have to be considered.]
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(i) they are closely related;
(i1) each of them is acting on his or her own
behalf; and
(iii)  the person, or each of the persons, in whose
favour the conveyance is executed is not a
beneficial owner of any other residential
property in Hong Kong; and
(b) for the purposes of head I(1AA) and (1AAB) in the
First Schedule, 2 or more persons are treated as the
same person if they are closely related. (Added, 14
of 2014, s 18)
Despite section 71(3) and (4), a reference in subsection (3)
to an agreement for sale includes an agreement for sale of
non-residential property made before 23 February 2013.
(Added, 14 of 2014, 5 18)

the property to those purchasers i i F
: shares; (Amended, 1 4pof ZOIS 46,r i‘ IIHSS:qual i
(b) if the agreement for sale is not so stamped
| (i) the Collector may refuse to sta-;n. .
;:(;r;veyance on sale. (Replaced, 14 ¢ '
| (i)  (Repealed, 44 of 1990, s 20)
, (iii)  (Repealed, 44 of 1990, s 20)
(6)  For the purposes of this section —

(a) a conveyance on sale shall be deemed to
conveyance on sale of residential property unl,
contains a statement certifying that the immoy
property sup]qct to the conveyance is non-reside

‘ property within the meaning of section 29A(1); ¢
| (b) a conveyance on sale that contains such a state;n

may be shown to be a conve |
y be ance on sa
residential property; ’ e

(Added, 8 of 1992, s 4)

(© a conveyance on sale is not executed in confo :
with an agreement for sale unless the conveyance g '
. sale — IQQD.OI] Definitions
: (1) is of the whole or part of the immovable e B
propert subiect to ~ ‘conveyance on sale’ . S.2(1)
. o Yy supj the agreement for sale, Simmovable property’ and ‘property’ ... S.3Cap 1
, ‘s : . ~ “residential property’ S.29A(1)
(i) subject to subsection (7), is in favout-of ¢  ‘non-residential property’ S.29A(1)
person or all persons named in the agreeme ~ ‘Collector’ Ss.2(1) and 3
for sale as the purchaser or purchiasers and ‘chargeable agreement for sale’ S.29A(1)
other person; (Amended, 2 0f 2014, s 11; 14 ‘agreement for sale’ S.29A(1)
Of 2014’ sl 8) % A 2 3 L "c'u;:writte;l sale agreement’ . b 2.?;3(1)
d a J ) ] ‘chargeable’ . i :
(d) fCOUVeyaIlCG on sale is not\executed in pursuance ‘instrument’ — S.2(1)and S.3 Cap |
0 lan_agreement for sale unless the conveyance on ‘vendor’ S.29A(1)
sale is of tt.le whole or part of the immovable “duly stamped’ o S.2(1)
property subject to the agreement for sale and is not ‘stamped’ and ‘stamp’ - s.2(1)
executed in conformity with the agreement for sale; ‘executed’ - S.2(1)
(e) a reference in subsecti : i ‘stamp duty’ S.2(1)
Sec
includes a referen tEOIl () to anagroementIoE ! 3.29401)
befor Hes ce to an agreement for sale made ‘person’ $3 Cap |
( 4 Commencement of the Stamp duty ‘closely related persons’ = S.29AD
) Fo . 3 LI]l.eI] ment) Ordinance 1992 (8 of 1992). ‘beneficial owner of residential . S.29AC
# b i ;
subsection (6)(c)(ii), if the property concerned is Froperty

residential property —

(a) gor the purposes of head 1(1) in the First Schedule,
or more persons are treated as the same person if,
on the date of the conveyance concerned —p :

[29D.02] Cross References
Sections 5(1), 9, 13(2), 18E, 18F, 29A(1), 29A(3A), 29A(4), 29AC, 29AD, and
29B(1) and head 1(1), (1AA) and (LAAB) of the First Schedule.
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) who is ‘closely related’ within section 29AD. In this regard, it is
2t to appreciate that, in considering whether the ‘in conformity with’
.ment is satisfied, section 29D(7) sets out additional conditions applicable
duty under head 1(1) as distinct from those applicable to SSD under

29D.03,
/: 3] Butterworths Hong Kong Stamp D
[29D.03] Annotation

Part ITIA proceeds on i
. the basis that, un] :
applies, ; » Unless an exempti 8
ilf]lx)uovagl‘:: :ﬁ?}:::: d”f):j Is payable on each and EVEWOZ;;ECCMI Pro
a - ent fc quire
;Onveyance iy {n aze itr?itm?g:gs t;;xgiihduty of $100 is lJaly;lf}@-,1 od valorem 4 BSD s baad {(IAKB)
9D(2)(a) makes provisi : With a chargeable ] (IAA) an T '
) provision for this, the normal agreemeng, g -
;I-z(c)e?phes to other cases where a4 valorem ;;Se-hI:;) WEVET, section 21 effect from 20 November 2010, section 29D also applies, where
Coll 'Ng agreement for sale. In this case, and sug- A not been chargeq cable, to special stamp duty (SSD) imposed under head 1(1AA).
- ector to refuse to stamp the conveyance on sajlec gl Power given g wermore, with effect from 27 October 2012, section 29D also applies,
inalilzl(t:?ur, for instance, where the Collector believeset;:tdegsecnm? 29D(1) b pplicable, to buyer’s stamp duty (BSD) imposed under héad 1(1AAB).
Properlyo;rz(;;lsedproperty for which a chargeable égreerleleuatn:ﬁcn?él ol e i T
ed or stamped), the ¢ X ould haye 3
valorem d 2 onveyance on sale '
it é:zj ttl;? under head 1(1) of the First Schedule and a]fie(r:l;lirgeablg
Conveya;lce Osfiflement ilor sale would be liable to the ’fixéd dufyc(’;;ey s
Sale may also be liable to a penalt Y of $100,
s?l;ocal];lﬂated by reference to the date by I‘)vhichytflor ]ale'stam_pmg under
uld have been presented for stamping e earliest agreement

04] Section 29D(1): General note

section provides an important sanction where there has been failure to execute
-n agreement for sale under section 29B(1) or failure to stamp an agreement for
s because it empowers the Collector to refuse to stamp the conveyance on sale.
Requests to-stamp the conveyance with ad valorem duty and to stamp the relevant
ant with fixed duty of $100 in such cases will not normally be entertained
Law Society of Hong Kong Circular to Members No 293/94 (PA) dated 26
ber 1994, reprinted in Willoughby and Halkyard, Encyclopaedia of Hong
was liable . _ Taxation: Stamp Duty, vol 1, 111 [111] and SOIPN No 1 at paragraph 59).
le 1o ad valorem duty in accordance with The result of this is that the purchaser will be unable to complete and register the
rument confirming his title to the immovable property in question.

IH.S Oﬂcal not p i
. O [8) l”llil(,vahle
1St k A €8 rior to 1992, aIl agl‘eemel’lt f T Sa]e f
WhEﬂlEI Ie‘Sldentlal or noﬂ“resldeﬂtlal , was not liable to duty Lllllf.‘.
S8 IE

05] Section 29D(2): General note

non-residential. A

: Unless otherwise mndicated, the following annotations apply to s subsection provides for the general rule that where a conveyance on sale of

vable property is executed ‘in conformity with’ (see subsections (6)(c) and

The-Collector has stated that the ] . stampedpagfgement for sale, the conveyance on sale is stampable with a

purpose behind the fiked dut j

: N y stamp, duty of $100. However, where the agreement for sale has not been stamped,

A_d the Collector does not refuse to stamp the conveyance on sale under section

29D(1), the conveyance on sale is chargeable with ad valorem duty under head
1(1) and, where applicable, SSD under head 1(1AA) as well as BSD under head
1(1AAB) and the agreement for sale is then stampable with the fixed duty of $100.
The 30-day time limit for stamping the conveyance on sale runs from the date of
 the earliest agreement for sale between the parties (section 29D(2)(b)(ii)). The

- effect of this provision may be that the conveyance on sale will be stampable out

subsequent assignment is *
: : s “between the sa i :
executed ity with’ ey of bt :
e 32 gi{r\l(g?:)fongny with’ the earlier duly stamped :gr::mtggtsame i
relevant Notes t(?n h (f]) and section 29D(2)(a), (6)(c) and (7) re(asge s
ead 1(1A)). Thus, in the Collector’s vi:ew thtogffﬂ'lsl'-‘
_ view, the fixed duty

to the Stamp Office for .
such verificati
\I;{Vq;;enui to the Law Society of H;t;m[;(()snege (!jzttte; t:o;p Commissioner to Inlar of time and liable to penalties under section 9(1)
"oughby and Halkyard, Enc ed 4 January 1994, reprinted i :
» Encyclopaedia of Hong K, » TEPE
& Rong Taxation: Stamp D. Itis the view of the Collector that where a conveyance on sale (ie an assignment)
is executed ‘in conformity with’ a chargeable agreement for sale and the agreement

is duly stamped or stamped in accordance with section 5(1) or 13(2), the
~ conveyance on sale is chargeable with the fixed duty of $100 without the need

A conveyance o i
on sale is not €Xecuted ‘in conformi
x -":y Wl-th’ a Ch B
ar eahI ent
g e agreemenﬁl
fﬁl‘ a denoting stamp. In his view the need for a denoting stamp arises Ollly where

for sale unl ;
or persons z:;tilg ;flngr;iﬂ;egrrl‘tgésgtartn tE)ed and is in favour of exactly the same person
y ent tor sal {
subjoct megarSile s of the whole or bert of e e o iase: S ' the stamp duty chargeabl instrument depends upon the stamp duty alread
atter of the agreement f, vable property that is the stamp duty chargeable on an instrument depends upon the stamp duty already
: or sale (see SOIPN No | at paragraph 55 et seq). paid in respect of another instrument. If the correctness of the $100 fixed duty on
] 4 conveyance on sale is in issue the solution is to submit the instrument for

adjudication under section 13.
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[29D.06] Section 29D(3): General note

Ordinance (Cap 117)

Jan .
eding agreement for sale and therefore there may be a risk of penalties
ing payable. The Collector may, however, refuse to stamp the conveyance
-.(sectiOD 29D(4)(b)) and may well do so if there has been a failure to execute
erly stamp a chargeable agreement for sale. Examples applying section

y
) are found in SOIPN No 1 at paragraph 63.

This subsection covers the situati

- . ituation where a conveyance on i
E)(;‘((Jipivgfrty is executed in fconformity with’ two or more aoreemef:ief o
o erent parts of the 1‘mmovable property in questi.onl.bln suchc oy
> fh;m of I|;)lmmu’tatmns involving ad valorem duty in respect (E)I? :&h
ovable property having been charged i :

for sale or on the subse empp—————

sequent conveyance. This was particul ;.

gla(ge L([)EA the agreements was executed (1) before 31 Jpanuarljl{ airé}ésoﬂ? ..
i ;81;;8 into force (see section 29D(6) paragraph (e)) anc,i (2e :
reor :I;‘ro,-gm a]ivt;t(en (énlyhagfjeemenls for sale of residential property)wt:f
duty under head 1(1A) (see section 29D(8)). Th o
‘tj?l te;:;sure that, i gnoring p.enalties, the correct total amount)()).f adevzlll: section
S payable irrespective of how it is split between several a et
sulting conveyance on sale (see SOIPN No 1 at paragraphs Gﬁ.lfgf')]enm

p.09] Section 29D(5): General note

gubsection COVETS the converse situation to that set out in subsection 4. It
¢ where a conveyance on sale is executed pursuant (o an agreement for sale
in favour of only some of those who entered into the agreement for sale as

t has been stamped, the conveyance on sale is

asers. Where the agreemen
ect to ad valorem duty (under head 1(1) with a reduction in duty to cover

ortion of the property that was agreed to have been conveyed to the person
in whose favour the conveyance on sale was executed. Again what
rlies the charge to duty on the conveyance is the concealed sub-sale, by one
more of the purchasers named in the agreement, of their equitable interest to
in whose favour the conveyance on sale was executed. Where the preceding
~ment wadnot stamped the conveyance on sale bears the duty in full but the
for salaping runs from the date of the first preceding agreement with a

alties. As is the case under section 29D(4), the Collector

aential risk of pen
tuse to stamp the conveyance on sale (section 29D(5)(b)) and may well do
there has been a failure to execute or properly stamp a chargeable agreement

sale. Examples applying section 29D(5) are found in SOIPN No 1 at paragraph

[29D.07] Section 29D(4) and (5): General note

SOIPN No 1 at o
o paragraph 62 explains the context of section 29D(4) and

‘Where a conve i
yance on sale is not executed “i i
! in conformity with? :
gﬁggeagie agreement for sale, it may be executed “in pu;:lll[y - A
urciza le agreement for sale eg the conveyance includes an add?tlilg:al
p ser or only some purchasers named in the agreement for sale aj

in the conveyance. Such is s i
A conveyance is stamped in accordance with se

,‘Ii'ge clillrsstlllnction b,etween a conveyance on sale executed ‘in conformity witi’

conSi deriE;C;:fap; l?hatr‘geab]fe agreement for sale is significant and tl-'li \
1 ication of section 29D(4) and o

to the annotation to section 29D(6)(c), (d) énzl (7). (), reference ShQFoEE

@QD.IO] Section 29D(6): General note
agraph 58. Although this provision

agraph (a) is explained in SOIPN No 1 at par
will not have an impact after 23 February 2013 on determining liability to ad
valorem duty under head 1(1) (as explained above, from that date onwards
greements for sale of immovable property, whether residential or non-residential,
are liable to ad valorem duty under head 1(1A)), non-compliance could still affect

(1) which scale of suty applies (in those cases where the more advantageous scale

2 notes only apply to conve

[29D.08] Section 29D(4): General note
yances on sale of residential property), and (2) liability

10 SSD under head 1(1AA) and to BSD under head 1(1AAB) (which only apply
fo conveyances on sale of residential property). Paragraph (b) requires no comment
since the statement that property is non-residential i not conclusive.

Paragraphs (c) and (d) draw a distinction between conveyances on sale executed

“in conformity with’ and conveyances on sale executed ‘in pursuance of’
chargeable agreements for sale (see SOIPN No 1at paragraph 55 et seq). When
considering liability to ad valorem duty applicable to a conveyance on sale,
reference should be made to section 29D(2). That subsection provides that, in order
for the conveyance on sale to attract fixed stamp duty of $100, it must be executed
“in conformity with’ a chargeable agreement for sale. This phrase is interpreted in
section 29D(6)(c) in a negative manner, namely, certain agreements are stated to
be not in conformity. Thus, there may be scope for interpreting the phrase
according to its normal and general meaning. However, given clear wording of
29D(6)(c) and considering also the equally strict terms of section 29A(3) and (4),

it would seem that a conveyance on sale is only ‘in conformity with’ a chargeable

This subsection covers the situation where a conv
: eyance on i ‘in
ﬁ;zu;zfg (I)fman:harge'able agreement for sale in vaour of S\Egep:fr:;:;el;ﬁd
i gl m? in the agreement. Where the agreement for sale has
o e dva c)[rem duty under head 1(1A), the conveyance on sale is
et ath‘vs orem du.ty _under head 1(1) on the value of the inte
oy S [‘; ir p?ﬂ‘ty. '1:‘hlS is calculated by charging-ad valorem duty unde
e oy e; consideration for the conveyance reduced by an appropri
s e ‘3- yhrepre_senUng the proportion of the property vested in the pe!
s v t[; ch gser in the agreement for sale. It should be noted that the
omvevance ot p;n bon the agreement for sale is not set off against duty on the
e env&fa e é.lt only a fraction of it. This is because a conveyance on salé
e e alsgl%ﬁ re_a[ly mvolyes‘ an unwritten agreement for sale between
flaagie: ol |: . e third party, ie it is a form of concealed sub-sale. All the
TN (1)1t ;v ere the agreement for sale has been stamped. If the ag'reeme%i.
by een stamped, the conveyance on sale is chargeable with ad
uty under head 1(1) but the time for stamping runs from the date of thé
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[290.11]
[29D.11]

Butterworths Hong Kong Stamp D, ordinance (Cap 117)
p DL

Further provisions on special stamp duty chargeable on
€ iain conveyances on sale
. Head 1(1AA) in the First Schedule applies to a conveyance

on sale of any residential property acquired on or after 20
November 2010 by the transferor under the conveyance on

agre€ment for sale if it (1) is made be ~3
! tween the same i ]
:l‘l);h the instruments and (2) relates to the whole or part cﬂatl}']t;e_s actually
ject to the agreement. Notwithstanding this conclusion, it hag obVab_ e
o €en g

sale.
A conveyance on sale is chargeable with special stamp duty

under head 1(1AA) in the First Schedule if the residential
property concerned is disposed of within a period specified
in the first column of that head beginning on the day on which
the transferor under the conveyance on sale acquired the

property. (Amended, 2 of 2014, s 12)

The ‘same person’ requi
ame | quirement set out in sectj i
L - ection 29D i
ml;e_sgdennal property transactions involving specifggé(? lS.relaxedu;
Provision allowing relief is contained in section 29D(.7) e

[29D.11] Section 29D(7): General note

the conve
ance ; e
bongs PCI‘SO)III whoo‘ﬁ:sale after the original purchaser signed an afiréement for s
FicTodiil g purchase;?li];? rcl)]t; the purchasers in an agreemeni\for sale is -no '

CDnVeyance on sal

of th sale, the conyey: s
€ new transferee or the remaining PUrCha:serq 5 Cjance on sale in f;
S, 05

requirement relating to the ‘sam ’s
furth, € property’ in section 29D )8 4nt
er, SOIPN No | at paragraph 65 and SOIPN No 8 at gﬁ;;%l; Zazt;SﬁEd(

[Historical note pri
prior to 23 February 2013:
the co / : for the purpos idi -
for salzvzya; (;e on sale was made ‘in conformity vfitl?’)a (::h(;fr d::!;?éng b
- pérsop i on and a parent, spouse or child of that person w%a e
n: see the former version of section 29D(6)(c)(ii) ] o reated S

456

If only part of the residential property is disposed of within a
specified period, special stamp duty is chargeable only by
reference to that part. (Amended, 2 of 2014, s 12)

For the purposes of subsections (2) and (3), head 1(1AA) in
the First Schedule does not apply to a conveyance on sale if
the residential property disposed of by the transferor under
the conveyance on sale, or part of the residential property,
consists of —

(a) any building or any part of a building (whether
completed or uncompleted), and —
(1) the building is constructed, or caused to be

constructed, by the transferor;

(i)  the land on which the building is constructed
was acquired by the transferor (irrespective
of whether or not any building existed on the
land before the construction commenced);
and
the existing building (if any) was demolished,
or caused to be demolished, by the transferor;

or

any land, and —
a building existed on the land when the land

(1i1)

(b)

(1)
was acquired by the transferor;

(i)  the building was demolished, or caused to be
demolished, by the transferor; and

(iii)  there is no building on the land at the time

of disposal by the transferor.
For the purposes of this section and head 1(1AA) in the First
Schedule, the transferor acquired the residential property on

457




[29D.11]

(6)

(7)

(8)

Butterworths Hong Kong Stamp Duty s

. Y e

(a) subject to subsections (6), (8) and (9) - 2
(1) the date on which the transferoyp E

chargeable agreement for sale that

for the conve
yance of the
transferor; or Property §

(ii) (if _the chargeable agreement fop
consisted of 2 or more instruments) d
on which the first of those i
” ;
made; or .

(b) in any other case —

(1) the date of the conveyance under which
property was transferred to or
transferor; or e
(i1) .(1f the conveyance consisted of 2 or m
1nstru1_'nents) the date on which the
" those instruments was made.
be’[more than one chargeable agreement for sale was
e w%en the same parties and on the same terms in respe
theei:afentlal prgpc;,lny, the transferor acquired the prope :
on which the first chargeable .
X aer QA
referred to in subsection (5)(a) was made B
1;2; tge]purposes of this section and head 1(1AA) in the Fn.
> :ugj:éttlze trall)lsferor disposes of the residential pm -
s 0 subsections (8 ion 2%
o (8) and (9) and section 29CA
(a) thed date h(;f t:he conveyance on sale 0f the prop
under which the property is transf i
stéyr -
from the transferor; or e
(b) .(lf the conveyance on sale consists of 2 or m
‘mstruments) the date on which the first of th
mstruments is made.
In the case of a conv
. eyance on sale of residential property
f:fcutej in pursuance of a chargeable agreement foIr) S£e as
' erred to 1n section 29D(4), the person named in then
greement as the purchaser (that purchaser) - 7
(a) acquired the property on —

(i) tﬁe date on which that purchaser made a
chargeable agreement for sale that provided

for the conveyance
of the prope t
purchaser; or property, tog
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Dy Ordinance (Cap 117)

(10)

[29D.11]

(ii) (if the chargeable agreement for sale
consisted of 2 or more instruments) the date
on which the first of those instruments was
made; and

(b) disposes of the proportion of the property to be
vested in the other person not named in the
agreement as a purchaser as referred to in that
section on —

(1) the date on which the conveyance on sale is
executed; or

(ii)  (if the conveyance on sale consists of 2 or
more instruments) the date on which the first
of those instruments is made.

In the case of a conveyance on sale of residential property
exécuted in pursuance of a chargeable agreement for sale as
ceferred to in section 29D(5), a person named in the
agreement as one of the purchasers (that person), if the
conveyance on sale is not executed in favour of that person —

(a) acquired that person’s proportion of the property on
(1) the date on which that person, together with
the other person or persons named in the
agreement as a purchaser or purchasers as
referred to in that section, made a chargeable
agreement for sale that provided for the
conveyance of the property to that person and

that other person or persons; or
(ii)  (if the chargeable agreement for sale
consisted of 2 or more instruments) the date
on which the first of those instruments was

made; and
(b) disposes of that person’s proportion of the property
on —
(1) the date on which the conveyance on sale 1s

executed; or
(i1) (if the conveyance on sale consists of 2 or
more instruments) the date on which the first
of those instruments is made.
Head 1(1AA) in the First Schedule does not apply to a
conveyance on sale if the person to whom the residential
property is vested or transferred under the conveyance on sale
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