Chapter 1

The Australian legal system

This chapter describes the legal landscape in which construction law and
projects operate in Australia today. Its primary focus is upon the development
and key features today of the two main sources which make up the landscape:
enacted laywlegislation) and judge-made law (case law). As will be seen, the
“Australian-legal system” may more accurately be described as nine legal
systeiasy ot one: legislation and case law is made within nine separate (though
iterrelated) State, Territory and Federal systems.

LAW AND LEGAL SYSTEMS

[1.1] Almostevery aspect of life in Australia is regulated or influenced by the
legal system. Most people living and doing business in Australia are, however,
either unaware, or have little understanding, of law and justice, the sources of
law or the common law system. More would be familiar with the creation
of law by legislation and court decisions and most people would recognise
that courts and parliaments are the main legal institutions.

As the law increasingly impinges on the activities of citizens, it is important
that they be familiar with the legal system and how it operates. Participants
in the construction industry, particularly, need to be aware of the legal system
because of the degree to which it controls and regulates their activities.

Nature and definition of law

[1.2] Use of the term “law” will vary according to user and context. The law
of the land is the sum total of all of the rules by which the legal system regulates
society. In a more general context, the law refers to the whole legal system
including institutions, machinery, rules and the personnel who operate them.
The use made of the term “law” in this text will vary, although, as the title
“Construction Law in Australia” suggests, it will be mostly concerned with
those rules created within the legal system, and the parts of the system which
apply to the processes of, and participants in, the construction industry.
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2 B CONSTRUCTION LAW IN AUSTRALIA

The nature, origin and role of law in any community are dependent
upon its socio-political system. In general, the law is an expression of the
community’s guidelines for acceptable behaviour. The law is a system of
rules imposed by a supreme authority in a politically-organised society, and
recognised by the members of that society as governing or regulating their
conduct and intercourse, one with another,

Although our society expects the law to operate in a just and fair way, it
does not follow that every application of the rules will produce justice. The
legal system will always be able to reach a conclusion in a case presented to it
for judgment but the decision will only rest on the applicable legal principles
in each case. This may not be in accordance with what cach litigant, or any
outsider, sees as the justice of the situation. The law is concerned with justice,

but it would be im ossible to Simuitancousl satisfy ever one’s concept of
p y Y i P
justice in every situation.

Legal systems

[1.3] Legal systems in modern societies of European origin derive from
one of two distinct origins: English law and Roman law. Where Roman law
applies, the jurisdiction is called a “civil law” country. There, the fundamental
source of law is in the written code of laws to which the decisions of judges
provide a gloss or overlay, but not a binding interpretation. Court procedure in
civil law jurisdictions is described as inquisitorial, with the judge controlling
the progress of a case, calling and examining witnesses, actively investigating
the circumstances to find the truth. Most European countries have civil law
systems, as do the countries across the world which developed under disparite
European influences.

The English legal system is referred to as a “common law” systeiny and has
been adopted in countries having historical ties with England. Thedundamental
concept of a common law jurisdiction is the “doctrine of precedentt, by which
a judge’s decision will determine or influence the decisions“afjudges in later
cases and inferior courts. The function of a judge during a case is to oversee
the adversarial or accusatory nature of the proceedings, and to determine those
proceedings. The decision is only about those issues before the court, and the
judge’s role is more like that of an umpire reaching a decision based on the
relevant merits of the evidence and the arguments put before the court.

In a common law system, there are two sources of law:

L. case law, which consists of the laws evolved through judicial decisions;
and

2. statute law, which is that created by Parliament by means of legislation
passed directly, and by “delegated” legislation,

In that Australia inherited its legal system from England, it is a common
law system. As with any development in isolation, however, differences have
emerged as Australian legislatures and judiciaries assert their independence.

Ch 1: THE AUSTRALIAN LEGAL SYSTEM ® 3

The Torrens system of land title by registration, and the strata tit.le system
of title to air space (both of which are discussed in Chapter 7) are sligmﬁca.m
innovations developed in Australia;. as was the system of settlmg industrial
disputes by conciliation and arbitration (§ee .Chapter 13).. Yet the ties tn_ Oth;r
jurisdictions are strong, both with the principles 9f Enghsh.law and w1th.t e
law of other jurisdictions in which they are applicable, mainly other nations
of the former British Commonwealth. )

In this text, references will not only be made to F ederal-level Austral:an
cases, but also to cases from all States and Terlritories of Australia, and to
those from jurisdictions such as the United ngdomT New an!and afld
Canada. All of these have an influence upon construction law as it applies
in the various parts of Australia: for example, a W‘ester_n Aljlstrahan Court
of Appeal decision will generally bind a tria'l Jl:ldg-'e in Vlctona.‘ Further, the
Australian courts will often look to foreign jurisdictions for guidance where
relevant and dppropriate within the doctrine of precedent (see [1.19]). '

Bearing™in mind that, generally, a statute can only apply W‘Ithll:l th.t‘.
jurisdiction in which it was enacted, a great deal of Australia’s legislatl-on is
duplicaled across the States and Territories. However, far fro.m revealing a
sOherent picture of regulation, the national legislz?tive bl.ankct 1Is all too often
apatchwork displaying pointless and frustrating inconsistency.

LAW IN AUSTRALIA TODAY

[1.4] The applicable law in Australia today is a complex mixtur.e from a
number of sources. The original source and still the basis of our law is the law
of England. A body of case law principles and statute law was trans.ported
to Australia along with the convicts and settlers. The British Parliament
declared in 1828 that all the laws in force in England at that time (statute
and case law) which were applicable to the conditions in the colonies shou_ld
apply to New South Wales and Van Diemen’s Land. The other col.omes
and the Territories similarly “received” the law of England and estabhsbed
court systems to administer the law with the Judicial Committee of the Privy
Council in England as the head of each court system. _

As a result, some ancient statutes and principles of English law still apply
today. Since the reception of English law, the Australian Iegz‘lllsyster?.has
developed its own body of case law principles determined by judicial d'ccmons
in the State and Federal Courts and its own statutes passed by colonial, then
by State, Territory and Commonwealth, legislatures.

Enacted law - legislation

[1.5] Legislation is law made by Parliaments and persons or bodies
acting under the authority of Parliament. This definition points to the two

1 See, especially, the discussion on “security of payment” at [3.5].
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branches of enacted law: Acts of Parliament (which are called “statutes”)
and regulations of legislative authority (called “subordinate” or “delegated”
legislation).” Legislation created in Australia emanates from the Common-
wealth Parliament, one of the six State Parliaments, or from the Australian
Capital Territory or Northern Territory Legislative Assemblies.’

Colonial Parliaments were created by the English Parliament, and in their
constitutions each was charged with making laws for the “peace, welfare,
and good government” (or similar) of the colonies. From 1865, all colonial
Parliaments could legislate independently of English laws, although all
legislation was, and still is, subject to Royal Assent from the Governor (see
below). Theoretically, the British Parliament still could pass legislation validly
applicable to Australian States until 1986, when, by agreement of each State,
the Commonwealth and the United Kingdom, independence was achieved.

In 1901, the colonies federated to form the Commonwealth of Australia, to
which they ceded certain legislative powers. As States, they retained residual
legislative authority over matters other than those specifically granted to the
Commonwealth. It is not uncommon for the constitutional validity of a statute
to be challenged in the courts. If the legislation lies within the competence of
the legislature enacting it, then it is binding and cannot be altered except by
the same legislature. If Parliament has gone outside its powers in making a
law, it can be declared void in whole or in part. In those matters where both
State and Federal Parliaments may legislate, to the extent to which a State
law is inconsistent with a Federal law, the State law is inoperative.

The Commonwealth of Australia was created with the power to make
laws on a specified range of subjects enumerated in s 51 of the Commonwealth
Constitution, itself an Act of the British Parliament. Legislative indepentdence
from Britain was guaranteed by the Statute of Westminster 1931 (Irap), but all
legislation must have “Royal Assent” from the Governor-Genefaly(in the case
of the States the State Governors or, for the Northern Terriraty, the Adminis-
trator; there is no equivalent office-holder in the Australian €apital Territory,
where Bills come into force when they are “notified” in the Legislation
Register by the authorisation of the Chief Minister). In practice, as is the case
with the giving of Assent to legislation in the UK by the Queen, such a step is
nowadays a mere formality in practice, though it has important and abiding
historical significance.

Some powers are exercised exclusively by the Commonwealth, but most
are exercised jointly or concurrently with the States and Territories. Many of
these exclusive Commonwealth heads of power under the Constitution cover

2 See, further, [1.8]-[1.9].

3 Unless otherwise stated, references to Australia’s “Territories” in this text are to the
Australian Capital Territory and Northern Territory, not to the various “external”
Territories (including the Australian Antarctic Territory, Christmas Island and Norfolk
Island).
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subjects which would clearly be the responsibility of a national Government,
such as overseas trade, defence, foreign affairs, immigration, currency and
interstate trade. The Commonwealth may also legislate over areas such as
marriage and divorce, social welfare allowances, bankruptcy and insurance.

Since 1901, the Commonwealth has been able to extend its jurisdiction
beyond the specific legislative powers in various ways. Interpretation of the
Australian Constitution by the High Court has often been favourable to greater
Commonwealth power, for example, over industrial matters, or by the use of
the foreign affairs powers in The Tasmanian Dams Case.' Recent Common-
wealth legislation based on the “corporations” and “interstate trade” powers
under the Constitution has expanded the intervention into areas previously
regarded as within the province of the States (for example, the 2005 and 2010
industrial relations workplace reforms).” This process is likely to expand and,
in the interest of consistency, might be encouraged.

On the othérhand, the Constitution may be formally altered by referendum,
though Auistralians have rarely voted to accept such change to the extent
required ‘wider the amendment mechanism: this requires that a majority of
electore’in a majority of States vote in favour of the amendment, and that
sierall there is a majority in favour across the nation (including those voting
ui the Territories).” The States may also agree to transfer their powers (as
occurred with the power to raise income taxes during World War II), or
to pass uniform legislation modelled on Commonwealth Acts, or through
agreement to pass uniform legislation: for example, the application of the
Building Code of Australia’ and the recently-introduced reforms of occupa-
tional health and safety law and consumer law.

Through the allocation of funds in the budget, the Commonwealth
may also extend its control into areas otherwise the preserve of the States,
for example, education, health and public works capital expenditure. The
Northern Territory and the Australian Capital Territory now have power
to make statute law, albeit limited, reducing the sphere of Commonwealth
power.

Harmonisation — Uniformity

[1.6] To encourage the development of consistency in national and State/
Territory legislation, the Council of Australian Governments (COAG), has
established working groups to ensure consistency and the saving of costs
for commerce. The Standing Committee of Attorneys-General (SCAG)
has similar objectives, though they are rarely achieved. There are a number
of aspects of the law which impact upon the construction industry which

Commonwealth v Tasmania (1983).
See [3.23].

Constitution s 128.

See, primarily, [3.11].
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require some attention by these bodies, including proportionate liability and
security of payment.

The parliamentary system

[1.7] Legislation in Australiais made by, or with the authority of, Parliaments,
Parliaments are an expression of the democratic form of government practised
in this country, which also has the distinguishing features of being a federation
and, currently, a constitutional monarchy. Australia follows a Westminster
style of government with ministerial responsibility (meaning that Ministers,
including the Prime Minister, must be elected to Parliament and answerable
to it),* and to some extent a separation of the legislative, executive and judicial
functions of government.

Australia remains a constitutional monarchy. This means, somewhat
anachronistically, that the monarch for the time being of the United
Kingdom is also the Head of State of Australia (as she is of several other
former British Dominions). The Queen or King does not, however, have
absolute power. The monarch reigns, but governs only with the advice
and consent of Parliament. However, as was noted above, all legislation
in Australia must obtain the “rubber stamp” of Royal Assent from the
Queen, through her Vice-Regal representatives (the Governor-General,

State Governors or Northern Territory Administrator), before it becomes
effective.’

Houses of Parliament. Australia has a Federal Parliament, six State
Parliaments and two Territory legislatures. Most Parliaments are bicamezal,
having an “upper” and “lower” house. At Federal level these are the Stnate
and the House of Representatives. The Senate was designed as a States house
with equal representation from each State, and now also representation from
the Territories. The House of Representatives is elected froms single member
constituencies on a direct franchise. Legislatures at the\&iave level consist,
with the exception of Queensland, of a Legislative Council which acts as a
house of review, and a Legislative Assembly or House of Assembly. Members
of upper houses are appointed or elected; the lower houses are elected either

by direct or proportional representation. The Territory legislatures, and that
of Queensland, are unicameral.

The government. When elections are held, the party (or a coalition of parties
commanding a majority of seats) will be asked by the Queen’s representative
to form a government. The leader of that party becomes the Prime Minister,
Premier or Chief Minister. The policies of the majority party (or, where
a party is unable to command a majority in its own right, as happened at
Federal level in 2010, those of the party which has the support of sufficient

8  Constitution s 64.
9 Astothe ACT, see [1.5] above.
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arty and independent members) will form the basis of legislation

ﬁﬁnc‘it’:dpduring the life of the Parliament.

The Cabinet and Ministers. From the ranks of electeq r'eprcsentatives' of
> the Upper and Lower Houses, the leader of the majority party appoints
bcth of the Crown, who are placed in charge of government depart‘m.cnts,
P Cabinet, comprising some or all Ministers. Individual Ministers
o a'blf: to tl';e Parliament for the operation of their portfolio, that
?[c rcSPOI:};Ie for their actions and those of their public servants. A major
i a[‘ls?:te:ative function of a department is to prepare legislation for the
;j:i:l;;ent, and the delegated legislation, the detail of regulations necessary
to execute the broad outlines of legislation created by Parliament.

Creation of statutes | |
[1.8] A statute usually implements Government policy, cllctcrmmled bg
Cabinet and{based on the party policy and depal_'tmental advice. Public adn
media presyure may lead to legislative change, or it may fgllow Fecommcnba‘
tions.Of law reform commissions or other inquiries. ’An-lrildlwdjual member
of Pa'liament may also propose a “private member’s Blll‘. This h.as rarely
hoppened in recent years. It occurs more often wl‘l‘ere n‘e‘lthf:r .rna]or pal-';yl
has a majority and the Government controls the “hung” Parliament V;l
the support of minor parties and independent members (such as occurred at
el from late 2010).

Fed’;’?j lljjoccdure for creating a statute is essentially thff same in both Fhe
Federal and State Parliaments and in the Territory LCng.lat!V(? Assembllms.
Once Cabinet decides on a proposed law, the relevant Mimste_r is res_ponmble
for drafting the Bill. This is done by parliamcntary. drafters, w:.th advice ﬁ"or‘n
the department and, where appropriate, community consultation. The Bill is
drafted in the form of numbered clauses and schedules. .

The Minister introduces the Bill, usually to the Lower House of Parliament,
where it must undergo three “readings” and where it is debated and may
be amended by the legislature. When the Bill has_ passed Fhe two houses
(or single house, in the case of the Australian Capltzfl Territory, Northcrn
Territory and Queensland), it is submitted (other than in the ACT — see [1.5])
to the Governor-General, Governor or Administrator for Royal Assent. Once
assented to (or, in the ACT, “notified”), the Bill becomes an Act, the clauses
become “sections” and statute law has been created.

Delegated legislation

[1.9] Whilst legislation enacted by Parliament is an important andleverl
increasing source of law in the Australian legal system, a more VDlllllT!inOle
source is subordinate or delegated legislation. The names by which such
legislation is known will vary, and include Ordinances, Regulatio_ns, ]_3yf|aws,
Schemes, Rules and Orders-in-Council. In practice, the construction industry
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is significantly influenced by delegated legislation, for among the activities
controlled by it are building regulations, including the Building Code of
Australia (BCA), construction safety regulations, traffic regulations and
offences, industrial awards governing conditions of employment, and the
activities controlled by local government. Much of the law applicable to the
construction industry, both in what may be built and where, and the manner
in which it is built, is to be found in delegated legislation.

The validity of delegated legislation will depend upon the authority
granted by Parliament to the particular council, Minister, department,
commission or body from which the regulations emanate, and whether the
legislation is within the powers of the body creating it or if it is ultra vires or
outside the body’s powers.

Whatever the form, the creation of delegated legislation must begin
with the grant by a legislature to a competent authority of the power to
make regulations within some defined scope. Usually, power is given to the
Governor- (or Governor-General)-in-Council, and to Ministers of the Crown,
government departments, local government councils and other statutory
authorities. If delegated legislation is made within the limits of the powers
granted, it is as effective in law as laws passed by Parliament.

Procedures for making delegated legislation will vary with its source,
although some general approaches are followed. Consultation with the citizens
who will be affected by the regulations often occurs, and indeed some Acts
make this procedure essential. Regulations concerning industrial arbitration
or conditions in shops, factories or on building sites are usually made in consul-
tation with both employer and employee organisations. Industrial aweds
are forms of delegated legislation, and they are made only after kearings
involving the parties to the award. Town and country planning Sthemes or
local environmental plans generally will become effective only.ifter a process
of publicity, lodging of objections and review, involving int&ested parties.

Consultation with experts is also a major source“\oivthe contents of
regulations. There may be advisory committees or boards whose functions
are to assist and make recommendations to the regulation-making authority,
for example the Australian Building Codes Board (ABCB), which since 1994
has had national responsibility for maintaining consistency in the application
of the BCA across Australia. One initiative of COAG is the proposed intro-
duction of a National Building Code based on the BCA.

Delegated legislation may incorporate other documents by reference,
a procedure frequently used for codes of practice established by non-
government bodies, or standards approved or adopted by a designated body.
Examples applicable to the construction industry are the standards published
by Standards Australia which are incorporated into the BCA.

The process of bringing delegated legislation into effect will vary. All
Australian jurisdictions have procedures whereby delegated legislation is
tabled or laid before each House of Parliament, which may then disallow any
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of the regulations. In practice, the level of scrutiny Yarit?s between legi‘slatures
and depends upon the type of delegated legislation mvolved: Parliaments
do not always take careful interest in this method of law making, _alth_ough
committees to review regulations exist within some legislatures. Publication of
the new delegated legislation is usually effected by printing in the Government

Gazette.

Local government

[1.10] The third tier of government in Au.str:f]ia is the local council, of a
city, county, town, municipality, shire or district. Local government d_oc-s
not have a separate constitutional foundation or autonomy; each council is
created by a statute of State or Territory Parliament and an electeld counc.il
may be dismissed by the Local Government Minister. The exception to th%s
is the Australian Capital Territory, in which the Territory government is
responsible not only for Territory-wide functions but also for those which
elsewherztare devolved to local government, such as waste disposal.

In Australia, local government generally does not play as important a role
in $overnment as does its English counterpart, on which it was modelled.
_hutv,tlalian local government has no authority over police, education or the
provision of housing, for example, but in both countries has wide responsi-
bilities for the local area, particularly in planning and environmental matters.
Many of the functions of local government directly affect the building and
construction industry. Almost all councils are required or permitted to
provide health and sanitary services, maintain public works and se-n.riccs
(roads, drainage, recreation facilities, car parking), and to administer
town and environmental planning, including development approvals,
sub-divisions, zoning and some pollution controls.

With the exception of New South Wales, where Ordinances are made
at departmental level and issued by the Governor, most Local Government
Acts give local councils power to make their own by-laws, though these may
require authorisation by the Governor-in-Council. This means that counci!s
are empowered to make delegated legislation. The legal consequences of this
position are that councils must follow the procedures laid down by the Act for
making by-laws, and must operate only within the field specified by statute
or risk challenge in the courts as to the validity of their regulations. Practical
consequences make understanding local government law a cumbersome
operation, as one must wade through and apply an intricate web of law
contained within the Local Government Act and the by-laws for a particular
council area, usually lengthy, frequently amended, infrequently published
and subject to interpretation in a multitude of judicial and administrative
decisions. :

There are about 700 local councils in Australia. All are representative
bodies, elected by local residents and ratepayers. The day-to-day administra-
tion of the council is carried on by a permanent staff of officers, including

__
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that it is not in itself a taxpayer (although the partners will pay tax on the
distributed profits). The firm will be liable for payroll tax, sales tax and stamp
duty arising from its business operations.

Dissolution

[4.20] Partnerships may be dissolved or terminated in a number of different
ways. In the absence of a special agreement, a partnership ceases on the
death, bankruptcy or retirement of one of the partners. The agreement may
provide for the firm to be carried on in such circumstances by the surviving
or remaining partners. The partnership may also be dissolved by the lapse of
time if made initially only for a limited period, or on the completion of the
enterprise for which it was formed.

Where provision is made in the partnership constitution for the retirement,
replacement or addition of a partner, the business of the firm may continue, but
it will be a different firm from the original. The Partnership Act accordingly
requires that such changes be publicised. Contracts entered into prior to
the dissolution will continue to bind the partners unless provision is made
for release.

Dissolution is the first step to the winding up of a partnership. The partners’
authority and obligations may continue thereafter only for the purposes of
winding up and to complete existing contracts. The partnership agreement
should make provision for such things as the valuation of goodwill where the

business is to continue, and the distribution of assets on final settlement after
the payment of creditors.

Chapter 5

Law of contract

The law of contract pervades all aspects of construction projects. Not-only
does it define and determine the nature of the relationships among prmcnp'als,
superintendents; contractors, consultants, suppliérs, sub-contractors, ﬁnancxers
and others asdbatties to their various contracts, it is also relevant to a wide range
of activiti€s imd relationships incidental to the main focus of the project.

ThéNaw of contract applies to the main construction contract, sub-
contralts for specific work, employer/employee relationships, insura.nce, sale
of Joods and land, hire purchase, corporations, partrllerships and myriad other
arrangements all of which impinge on the project in legal terms. An u.ndcr-
standing of the law of contract 1s, therefore, essential to the understanding of
construction law.

This chapter considers how the general principles of contract law_ -
primarily formation, interpretation, enforceability, disci.]argc an.d. remedies
—apply in the context of construction projects. Specific issues arising under
construction contracts, such as variations, payment and obligations as to
progress and completion, are discussed in Chapter 9.

THE NATURE OF CONTRACT LAW

[5.1] In Australia, the law of contract is founded principally in the common
law, so the focus is upon judgments of decided cases from the courts. Courts
are generally reluctant to interfere with the terms of an agreement, although
the uninhibited freedom to contract of a laissez-faire economy no longer
exists. For example, at common law, terms may be implied in certain types
of contracts, contracts may be rendered void for misrepresentation or other
“vitiating factors”, and certain categories of persons, for example, c.hildrejn
and persons lacking the requisite mental capacity, may be restricted in
their ability to contract. There are also, as will be seen from other chapter-s,
important interventions upon the common law via statute, for example unfair
contract terms and security of payment legislation (see, respectively, [3.15]

and [3.5]).
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Fundamentally, the law of contract concerns the legal enforceability of
promises. A promise is legally binding only if it complies with the principleg
derived from the case law of contract, primarily the elements of formation
discussed below. The contract involves an agreement which gives rise tq

in the eyes of the law, a “contract” refers to the bargain or agreement itself,
though in everyday terms most people see the “contract” as being the docy.
mentation which records it (or in any case purports to do 50).

Basic to the nature of 2 contract, therefore, is the concept of agreement,
or bargain, with each side contributing something to make it binding. In
Australia, generally speaking, the law will enforce an agreement only if
the parties intended to create legal relations, reached real agreement about
the terms on which they will be bound, offered reciprocal promises, acts or
the relinquishment of something of value, known as “consideration”, and
were capable at law of entering such an agreement. Those requirements for
enforcement are referred to as the “elements of formation”.

Where contracts are in fact formed, the courts may be asked to consider the
terms on which they are made, their relative importance and operation, and
any terms which may be implied. Rules exist on which contract documents
are construed or interpreted.

Further, a contract may otherwise be valid according to the elements of
formation, yet be unenforceable at law; for example, where it is to carry out
an illegal act or under residential building contracts when the contractor is
not licensed.

Contracts may be discharged, that is, the parties being released tom
their obligations. This s usually by performance however, parties may Seek
remedies in the event of non-fulfilment by any other party of an uidertaking,
In addition, statutes place limitations on the time within whichgy action may
be brought to enforce a contract or bring an action for breadh oia contract.

FORMATION OF CONTRACT S

[5.2] In order to be legally enforceable, a “simple” contract (being a bargain
between the parties with mutually-supporting promises)' must satisfy certain
technical legal requirements concerning its formation. For a contract to exist,
there must be at least two parties who have achieved sufficiently certain
agreement as to their respective rights and obligations, and who contemplate
that such agreement will be protected, and if need be, enforced, by the law.
To establish the existence of 4 contract, courts typically look to a number

of essential elements of formation. These are categorised in this text, as
discussed below, as:

1 See [5.20] below as to unilateral undertakings and other contracts entered into by way
of deeds,
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intention to create legal relations
offer and acceptance

consideration
capacity to contract.

Having said that, commentators, lawyers and parties ofFen frame the
lements in different ways; for example, certainty is sometimes seen asha
« ate element. Whichever mode of categorisation is used, however, the

ar ) . . )
zfldamental exercise is to analyse whether the parties have in fact agreed to
contract with one another.

Intention to create legal relations

[5.3] Not all agreements are intended -by tf.IC parties to Cn-:fllte Ief:rllly;
binding obligations. In many inform_al sm.mtlons, a party wi; EXC g %D
romises or(benefits with an honest 1nt.ent10n. to be persona gl' oun 3
gerform thas promise, yet lack any iﬂtt-ntl()n to impose a legal o 1gat10[}reg
either panty to perform. Despite the existence of all ()tl’-lfir cltl:lrlnentsbrc?ma“
fora Irgally-enforceable contract, in this case the parties will not be legally
wu':liﬁ;:refore, the parties to a contract must, expressly or im_pll.edly, s;how
an intention to create a legally binding relationship. Whilst this is rarel yl an
issue in construction projects, where most arrangements are co.rlnrmarclab 11;
nature, it can be important where, for example, friends or farm}i; member
have an informal arrangement to carry out work. In such a case, the CXIStlznge
or absence of an actual or imputed intention to create legal relations c;::u e
crucial to whether the parties look to the law of contract to settle any disputes

or have to fall back on extra-contractual legal principles.

Presumptions as to intent ‘ i i -
[5.4] Traditionally, the law has applied 'prcsumptlon_s to decide w el Or
there is the required intention to create legal relat-lons. In [F}:e-rsonat_on‘
family relationships, the presumption is that the}'e is no suc intelilnied,
conversely, in commercial relationships, th::‘ mtenan is presl lar.
However, such presumptions can be “rebutted .by f:Vldence in particu

circumstances. Furthermore, the High Court has indicated that a ﬁresukrlnp;
tions-based approach may be inappropriate ) cases, es“pecm y W ;:,1,'2
the relationship sits somewhere between the persclmal alnd comm?rc%a k
Nevertheless, presumption remains a useful starting point for analysis in

most cases.

2 Ermogenous v Greek Orthodox Community of SA Inc (2002). More recen:lly,h PeT 2;::njc;nto
the NSW Supreme Court case of Tadrous v Tadrogs (2010) has noted tl at rd o
a presumption may serve only to distract attention from the more Izlasrc an |ti: =
proposition, namely whether the plaintiff has sa.tnsﬁed the onus of emlonlstr.a %
there was a contract, including that the parties intended to create legal relations”.
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Family agreements traditionally have been presumed to be mere social
arrangements.” However, the presumption can be overcome by evidence that
the parties intended to affect their legal position, notwithstanding the domestje
or social setting. Where the agreement anticipates substantial reliance by one
party upon the other, this will often be an important factor in deciding tq
overcome the presumption that the contract is not binding.*

The circumstances under which the agreement was made provides
evidence of the intention of the parties, such as protracted discussions, sccking
legal advice, and formal recording of promises. Even if the presumption
is not overcome and therefore there is no contract, reliance may form the
basis for raising an estoppel binding the defendant to his or her promise
(see [5.54]).

In business or commercial arrangements, the contrary presumption, that
there /s an intention to create legal relations, applies. This can often be crucial
in construction projects where, for example, there might be a dispute in the
future about whether a “letter of intent” is binding upon the parties. Whilse
the answer will usually come down to the words used in the document, a party
secking to assert that an agreement entered into in a commercial setting is not
contractually-binding upon it will face the difficulty of bearing the burden of
proof. In Banque Brussels Lambers SA v ANI Limited (1989), for example, the
New South Wales Supreme Court held that the party asserting that no legal
effect was intended in a “letter of comfort” had the onus of setting aside the
prima facie presumption.

This presumption may also be rebutted by a sufficiently strong inferece
drawn in all the circumstances of the case; from the conduct of the pasties; or
as is more common, by an express condition that the parties do ndr intend to
be legally bound. This occurs in gambling activities, for exampie, where the

coupon will state that there is no enforceable contract and th¥t the parties are
bound in honour only.’

“Subject to contract”

[5.5] It is not uncommon for parties to indicate that their agreement is
“subject to contract” or a like expression. The High Court considered the legal
effect of such words in the case of Masters v Cameron (1954) and pointed to the
underlying need to ascertain whether the parties intended immediately to be
bound by the contract. Thus, depending upon the circumstances, “subject to
contract” (and similar expressions) could mean that:

3 See, eg, Balfour v Balfour (1919), where a wife could not enforce a promise of her
husband to give her money while they were forced by his work to live apart,
4 Forexample, in Todd v Nicol (1957), the plaintiffs moved from Scotland to Australia on

the strength of a promise by the defendant to leave her house to them if they provided
company for her.

S See, eg, Jones v Vernon Pools Limited (1938).
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ies si i restated in a fuller or more
the parties simply want to have their terms res
precise form in a written contract

2. the obligation to perform one or more terms depends (as a so-called

3 = S
“condition precedent”) upon execution of the formal document

3. the parties do not wish to be bound at all unless and until they execute

such a document.

In the first two categories, there is a bindigg contract despite no formal
document having been executed, but in the -thlrd there is not. e

A possible fourth category was suggested in Baulkham Hills P.rwatc’b ospi at
Pty Ltd v GR Securities Pty Ltd (1986) .and. has been taken up 1‘? su s;querll
cases. This contemplates that the parties intend to be bound 1mmef 1at}nle y
and exclusively” to the terms they have agreed but expect to m_ake-a uri er
contract, containing additional terms, in the future and that this will replace

i agreement. ;
thef;li::lri:it;t;l‘)le difficulty is determining which of these catcgorlies a[‘)‘pllc,s,
in the circyimstances means that it is impossible, in the' abstrfct, to givea yes
or “i'o} answer to the question of whether a “iertcr.ofmtent or similar device
fotms 4 binding contract® In other words, assuming that tlhe (_Jther clcm.ents
ol formation are fulfilled, the answer depends upon the objective determina-
tion of the parties’ intention at the relevant time.

Offer and acceptance

General principles |
[5.6] To find out whether two parties have reached agreement in thc.
formation of a contract, the courts will look for two comglemcntary aspects:
an “offer” by one party (the “offeror”) and an “acceptance” by the other party

« e v
(theTl?ét:;tﬁ:r z)md acceptance do not have to be formally expressed in pl:CCISﬁly
identical terms. Inferences can be drawn from the condyct of thle parties that
they have a similar understanding of the nature of t}-lelr promises such that
a consensus “ad idem” (or “meeting of the minds”) exists and that they agree
to be bound in those terms. There are many situations where conduct alone
indicates an intention to be bound. . -

Agreement may also be explicit in a document s.1gncd by the‘pa-rtlcs;
acknowledging the terms offered and accepted, hen.cc, in tf:lf: vast majority l())
written and signed contracts occurring in construction projects, it will not be
an issue whether there has been offer and acceptance. o

Whether the agreement arises from express or implied offer and
acceptance, there are well-established legal rules which apply. The offcr. mllJSt
be a definite promise to be bound on specific terms. It may be to a particular

6 Foran example of such difficulties in practice, see PRA Electrical Pty Ltd v Perseverance
Exploration Pty Ltd (2006).
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person, to a particular class of persons or to the world at large. The generg]

principle is that any person to whom the offer was made may accept it.”
The offer must be communicated, that s, brought to the attention of the

person to whom it is made. There can be no acceptance and no contract unless.

the person purporting to accept was aware of the offer at the time when the
alleged act of acceptance was made. For example, where a reward is offered
for the return of a lost article, a person returning the article who does sq
without knowledge of the reward would not be able to claim the reward later
upon becoming aware of it. The relevant principles are discussed by the High
Court in R v Clarke (1927).

Where an offeror has promised to keep an offer open for a specified period,
such a promise will only be binding if the person to whom the promise is
made has given some consideration for that promise; in the absence of such
consideration, the offeror may withdraw their offer at any time Prior to its
acceptance. This rule is important with respect to tenders, and the right of 2
tenderer to withdraw their tender prior to acceptance.?

There are situations which, whilst similar to offers, are not in fact offers.
For example, an “option” is an arrangement whereby an owner of specific
property, real or personal, agrees with a prospective purchaser, who pays a
sum to the owner, that the purchaser has the sole legal right to purchase the
property for a stipulated price within a nominated period of time. The effect
of such a transaction is that the owner is not free to sell to anyone else within
the specified period, and will be liable to the option holder for damages for
breach of the option contract if he or she does so.

Invitations to treat and tenders

[5.7] Another important distinction is between offers and initations to
make offers, often called “invitations to treat”. The most Yoimmon such
invitation is the display of goods in a shop. In contractual tertns.’ no contract
of sale exists until the customer has “offered” to purchase by taking or
handing their selection to a cashier, who “accepts” by indicatin g the total price
and taking the purchaser’s money. In other words, as far as contract law is
concerned, the price indicated on a price tag (and, for that matter, any repre-
sentation that an item on a shelf is available for sale at all) is an unenforceable
“invitation to treat”. In practice, this contractual situation has now been
substantially modified by fair trading legislation, effectively meaning that
merchants are bound to sell at the advertised price.

Traditionally, the advertisement and calling of tenders, for example,
for the construction of a building, have been regarded as no more than an

7 Carlill v Carbolic Smoke Ball Company (1893).
8 See[9.5].

9  See Pharmaceutical Society of Great Britain v Boots Cash Chemists Ltd (1953).
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. vitation to treat.'’ In other words, tenders lodged will be offers capable of
mnv

acceptance by the party calling tcnders.and the contract will be formed ]when
the acceptance of a particular tender is made by the owner; conversely, no
contractual obligations will arise in respect of conduct of thF tender process.
wnThis situation has changed substantially in recentyears with the recognition
that a separate “process” contract may arise where a conforming tende’r 1}:.
gubmitted.“ In other words, an invitor ma){ be cqmracmaliy bound, to c;c
tenderer which submits a tender conforming with tl_ue request for tender,
to conduct the tender process according to the aclvcr-t:scc.l prgcedurc. Asdan
example of the way courts approach the is:suc. of the obllgatl‘ons 1lrnpos]e5i under
process contracts, see Ipex ITG Pty Ltd (in lig) v State of Vicroria (2010).

Standing offers | :
[5.8] Standing offers are also common arrangement§ in CDHStI’L.ICUlO['l
contracting. These are agreements to supply gm_)ds (f,r services at a particular
rate and as/pie-agreed terms as and when required. Eacb order prO(liuccs a
separate Contract. A standing offer can be revoked at any time, but only as to

fururd oyders.

1afects in acceptance

15.9] Acceptance must be a complete and unqualified acceptance of: the
terms of the offer. A conditional acceptance or a counter-offer may constjru;e
a rejection of the original offer which may not lath be able to be accepted.
However, such a conditional or counter offer may itself be accepted by the
original offeror. . ‘

Alternatively, it may be that the offeree’s response is not in fact a counter-
offer and therefore rejection of the original offer but merely an enquiry about
the offer. This is a distinction that has great importance as to .the cont_ractu;.ll
effect of the statement but often may be difficult to work out in practice as it
will come down to the intention of the parties as manifest through their words
and conduct. For example, if a sub-contractor offers to underta.kc work .ff).r
$100,000 and the head contractor replies that they will accept their 'tender if it
is for $90,000, this is likely to be a counter-offer; on the other. hand, if the head
contractor replies, “Could you do the work for $90,000?”, this could be seen as
simply an enquiry which leaves the original offer open for acceptance. ¥

An acceptance “subject to contract” is generally not an acceptance at all.
However, as discussed in [5.5] above in relation to intention to be bound, the

i i i llowing.
10 For discussion on tendering generally, see [9.1] and .Fo : - 108
11 The ground-breaking case in Australia was Hughes Aircraft Systems International v Airservices
Australia (No 3) (1997). See, generally, Bell M, “From an Invnt.atton to Treat to an
Invitation to Tread... Warily” (2003) 19 Building and Construmor! Law 89 and, as to :
subsequent cases, Levin D, “The unsuccessful tenderer - legal rights and remedies
ifdi 1 324,
(2010) 26 Building and Construction Law ,
12 See, generally, Synergy Protection Agency Pty Ltd v North Sydney Leagues’ Club Ltd (2009).
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use of particular forms of wording may not be the end of the story. Thus,

where the language used by the p
to be immediately bound by the
intending that those terms will be reduced into a formal
contract exists immediately between the parties. This i
building contract where the execution of the formal doc
place until well after the work has commenced.
Problems may arise where

in agreement as to the precise terms of their apparent contract. T

for such issues is inherent in constru
complex obligations and activities yett
in a shorthand manner. Provided that
essential for their contract to operate,
formation of an enforceable contract;
any gaps, cven as to very
must be undertaken_ !?

in turn, terms may be implied to fill in
important issues like the time within which marters

Where a tender is conditional, but the acceptance and the formal executed
contract do not include the proposed

not be able to rely on the conditional
conditional acceptance constitutes a c
may be accepted. The resolution of
question of construction but may b
counter-offer process,'*

conditions, the contractor generally will
terms of the tender. It may be that the
ounter-offer in different terms which
the “battle of the forms” is generally a
e resolved by examination of the offer/

In the extreme situation where no agreement is eventually reached, or
where the Court is unable to find an agreement, there will be no contract
However a party who has carried out work in reliance on the non-existent,
or unenforceable, contract may, if it is able to convince the court thay justice
in the circumstances requires that such a remedy be granted, be entitled to 2
quantum meruit (that is, a reasonable sum for the work done).'s

Time when acceptance effective

[5.10] Acceptance is usually not effective — that is, it does not form a
contract — until received by the offeror, A special method of acceptance may
be imposed, although an equally expeditious method may be effective. Where
no method of acceptance is prescribed, the court will look to the nature
of the offer and the circumstances in which it was made in order to
determine the appropriate method of acceptance. As a general rule, silence
cannot be made a method of acceptance (for example, a statement in the
offer along the lines “In the absence of advice to the contrary I will assume

13 See, eg, Trollope & Colls Limited v
[5.15] and [9.14].

14 See White Industries Limited v Piling Contractors Pty Limited (1986), and Butler Machine Tool

Company Limited v Ex-Cell-O Corporation Eng (Limited) (1979).
15 See the detailed discussion at [5:52);

Atomic Power Constructions Limited (1963) and, fu rther,

arties discloses an intention in the Partieg
terms they have agreed upon whilst algq
document, a binding
s often the case ip a
ument does not take

parties intending to be bound are in fact not
he teﬂdency
ction projects, which involve highly
he agreements are often documented
the parties have agreed upon the terms
this will generally be sufficient for the
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acceptance”).' The offeree must indicate acceptance positively by words or
o the offeror contemplates and intends that acceptance is to be
: th;jccatﬁd by post, it will be effective (and a contract is formed) wh’en
e ted.”” Where instantancous communications, for example fax,
e lSi‘npososition is different. The acceptance will generally be effective
?’Ic us:vci;e; ?tpis received, and importantly, the contract will be made at the
a . ad 18
: eptance is received. ‘ .
laCEclzlt]:;zi:Cc;nimunications, such as email, pose pr:nrticular issues, IZ:spca:flaliy
hen an email is “received” by the offeree. Whilst the law has been slow
e ith the detailed implications for contracts of such communica-
¢ Catc(lilc?alzll‘: positions are set by the Electronic Transactions Acts m force in
::315 ’jurisdiction. Essentially, for example, i.f an electronic !nf(t).rmatlz?nszlslt;r:
has been designated for the purpose of receiving communica 10n5,d s
ion is effective once it enters that system but, if it has not been so esignated,
:E:?:zrlnmunicqtjqn needs to come to the attention of the addressee in order
reoe 7 .
¥ bl.g»yeif:i:r:st with acceptance, revocation of an offer will onl)rr bte ei‘z;t::f?;
meariing that the offer can no longer be accepted to form a confn;;lc ,r :\" A
acraally received by the offeree. So long as the offere'e lr:;rns o ) cer i
by some reliable means, it will be effecm-fc. A revocation by a tender i
nicated to a representative of the principal, for example, the superinten the,
will normally be effective and a principal cannot purport to lacccé)ts]onS 5
grounds that the advice was not received personally. See also [9.5] a
the withdrawal of tenders.

Consideration

[5.11] The third essential element in the formation 0{3 sir_nplc c'()nt,:’aFc[E'hlir;
common law countries like Australia is the presence of. cons1dcrat10thn . =

is the value or benefit given or promised l?y one party in return .for e ;)r a;:
party’s promise. Common forms of consideration in constrEcnon fco:n o
include the payment of money, the supply of goods and the perfor
Of“\'?\c;lr'\ke‘n asked to enforce an agreement, a court has.l to determine that
something of value has been given which is sufficient in law to support a

16 But see Empirnall Holdings Pty Limited v Machon Paull Partners Pty Limited (1988) [\;vh;re a /
party who had refused to sign a set of conditions was nevertheless found to be boun
by them. .

) ise (Vic) Pty Ltd (1957). '
17 Tallerman & Co Pty Ltd v Nathan’s Merchandise ( ,
18 Efzt::: L?mr'ted v A?f:'!es Far East Corp (1955); Reese Bros Plastics Ltd v Hamon-Sobelco Australia
Pty Lid (1988). .
19 52; geE\erally) Mik E, “The Effectiveness of Acceptances Communlca?:‘;:::l by Rt
E|ec,tronic Means, or Does the Postal Acceptance Rule Apply to Email?” (2009)
Journal of Contract Law 68.




Chapter 9

Key issues in construction contracts

The purpose of this chapter is to examine the special principles, mainly
derived from the common law, applying to construction contracts, in a
sequence appfeximating their execution. These special principles often arise
as a result otthe interpretation of the general form that the contracts take and
the methods adopted for the execution and administration of the contracts.
Thevayious standard forms of contract are generally described in Chapter
10;.end commentary on the detailed provisions of the standard forms is set
it in the companion book to this text, Understanding Australian Construction
Contracts (2008).

TENDERS

[9.1] A tender process is one by which a party invites offers from the market
for a contract and then enters into the contract with the tenderer whose
offer is preferred. Most construction contracts are concluded after such a
tender process. Alternatively, the parties may directly negotiate the price, the
conditions and the type of contract: even then it may be, for example, that the
head contractor lets its sub-contracts by way of tenders.

The tendering process may be public (that is, it is open for any interested
contractor to bid) or the tenders may be selective, in which case the principal
invites tenders from a selected group of contractors. Tenderers may be selected
by various means; one being the simple preparation of the list by the principal
and consultants, and another by selection from those contractors who have
responded to a public invitation to register as tenderers.

Most governments (at Federal, State, Territory and local level) also have
their own codes and guidelines applicable to tendering. Many of these are in
mandatory terms, such that tenderers will not have their tenders considered
unless they comply with the relevant provisions. In addition, Standards
Australia publishes a Code of Tendering (AS 4190-1994) which sets out the
ethics and obligations of the principals and tenderers in the construction
industry.
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Apart from the requirement to comply with the various codes referred
above, certain practices are prohibited or controlled by statutory Provisiong
Collusive tendering may amount to a restrictive practice in breach of P Ty
of the Competition and Consumer Act 2010 (Cth) (which incorporates the
previous Pt1V of the Trade Practices Act and relevant State-based

provisions:’,
such as those of the Fair Trading Acts and the Collusive Practices Act 1965
(Vic)).

Tender documents

[9-2] Typically, the documents issued for the callin

g of tenders comprise,
at least:

Notices to Tenderers

Conditions of Tendering

the Form of Tender document

the applicable General Conditions of Contract

the specification and drawings and (if applicable) any bill of quantities,

Ultimately, however, it may be that some only of these documents are included
in the contract documentation which is signed. Where a tender is submitted
on certain conditions, it is important that the agreement finally signed by the
parties incorporates those conditions for them to be effective.!

The tender documents should supply a complete set of information
necessary for preparation of tenders; however, a common clause in both
conditions of tendering and standard form contracts requires the contracter
to have inspected the site and examined all information having an effect
on the tender.” In this situation, tenderers are deemed to have Satistied
themselves with regard to the circumstances of their offer and/sa <hould
exercise care in making inquiries. The principal may owe a d aty-of care to
the contractor and be liable for misleading tender information'relied upon
by the contractor.?

Apart from this potential liability for negligent misstatement if errors or
mis-descriptions were contained in tender documents, a contractor relying

upon them may also have an action for a breach of s 18 of the Australian
Consumer Law.*

1 See Cable (1956) Ltd v Hutcherson Bros Pty Ltd (1969) where a “basis of tender” clause
requiring a guaranteed operation of the works could not be relied upon because it was
not adequately incorporated into the agreement.

2 See,eg, AS 2124-1992 ¢l 12.

3 See Morrison-Knudsen International Co Inc v Commonwealth (1972). Contrast Dillingham
Constructions Pty Ltd v Downs (1972) where the principal was not liable on the basis that
the contractor had accepted the risk.

4

For cases in relation to s 18’s predecessor, Trade Practices Act 1974 (Cth) s 52, see, eg,
Dockpride Pty Ltd v Subiaco Redevelopment Authority (2005); Noor Al Houda Islamic College Pty
Ltd v Bankstown Airport Limited (2005).

Invi
'5[9_3] Traditionally,
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”
+ations to tender and “tender process contracts

an invitation to tender has, in contractual tcxjms., b(?en
" sarded as nothing more than an “invitation to treat” (that is, an invitation
L n offer).’ In turn, tenders submitted in response are offers capa_ible
i ce and' only after the principal has accepted one tender will a
:,i‘: iici‘:g i)rll'ltr:lct for the building works (or other activities the subject of the
in
Con'tIr';?:)tl:Z(f?t:)Taci.analysis is now subject to the possibility that a “Prm‘:css
contract” might be formed which binds the partlies - both‘thc pr;r;z;p:(l)
inviting tenders and those who subrpit a conforming tender in resgver i
it — to follow the procedures advertised in the tender docuén;ntst.mha L
past 30 years, courts in New Zealand, Canada, the UKdan us;El b
found that principals can be liable to unsuc.cessf.ul ten crzrs 21;; i
failing to compiy with the procedure prcscnbed. in the tender doc 3 l;-a
The case~f Hughes Aircraft Systems International v Air Services ius e -n
(No 3) (1997) remains the starting point for process. contra.c‘t an:ll ymstl;e
Australid,"illustrating both that a process contract might arls;: Er c;z) i
requisite’ formation elements apply and the apphcable_ tm"rr;s ‘0 t le: 1[:1 e
Cantract. More recent cases which illustrate how tl}e princip esd aIpp yITG -
Dockpride Pty Ltd v Subiaco Redevelopment Au‘zhorzty (2005) an ; j?eatcention %
Ltd (in lig) v State of Victoria (2010)._ In pl’?ilCUC(i, the clement_ 011 in -
create legal relations can be of particularlxmpo.rtance, especia yh wrela[ionf
party (usually the principal) dis.claims an intention to create such a
ip via the tender documentation. !
Shlpﬁ:’riitt:cr ongoing area for development in this area of L.he IZ\Z is ti:cntsfrzl::s;
of the process contract (crucial, for exafnplc, where it 1s cgume. dy aV ;uation
that the principal has failed to take into account an a vertlsef E i
criterion). Whilst Hughes confirmed that the express terms of the pr A
contract are those which appear in the request for tender d_ocumentatm]:, #
also raised the possibility of rerms being implied into process con-tracts, whe ;
the relevant tests for implication are satisfied (see [5.15)), including a term o
fair dealing in public sector tender process contracts. ) i
Recently, there has also been detailed consideration 9f t c}; exter; e
liability arising from a tender process contract can validly be exclu Cofl g
term of that contract: see, for example, the discussion by the Supreme_ '
of Canada in Tercon Contractors Ltd v British Columbia ( Transportation an

H;'g};ways) (2010).

5 See, further, [5.7]. _ . . " a =
6 The re1evant’ cases have recently been summarised by David Levin QC in “The unsuccess

tenderer - legal rights and remedies” (201 0) 26 Building and Cor:str:ctmn Lau;{:udr;r;m' BES;:,)’/
Professor Anthony Lavers in “Tender contract developmenr.s give hope E{c;) t s f:,l-, —y
(2010) 5(2) and 5(3) Construction Law International and by Bill Nap|er::/ ; 7:0
in government commercial tendering” (2011) 27 Journal of Contract :
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The tender process contract analysis is, in terms of classic contractip
theory, a significant development. Quite apart from the possibility that 5
tender process contract analysis might be used by a disgruntled tenderer in
order to claim against the principal, it may also provide grounds for a tenderer

to gain access (albeit with appropriate restrictions as to use) to competitors’
commercially-sensitive information.’

Tenders

[9.4] Tenderssubmitted should comply strictly with the form and detail require-
ments of the conditions of tendering. Even a minor failure to comply with the
strict requirements, for example, as to the time of submission of tenders, can lead
to the exclusion of an otherwise conforming tender. For example, in Smith angd
Wilson v British Columbia Hydro Authority (1997), a tender which was submitted
one minute late was found to be unacceptable because to consider the late tender
would have been a breach of the “bid contract”. Similarly, in ] B Leadbitter & Cg
Limited v Devon County Council (2009), the principal was found to have validly
excluded a tender from consideration where part of it was submitted in time but
some parts of it arrived about half an hour after the deadline.

On the other hand, tenderers may sometimes find themselves being able to
have a disregarded bid considered where they can show that the principal has
failed to comply with the tender process. It is well established that an erroneous
failure to consider a conforming tender may amount to a breach of the tender
process contract: see, generally, Blackpool and Fylde Aero Club Limited Blackpool
Borough Council (1990). In Electricity Retail Corporation t/as Synergy v Western
Australia (2008), the principal set aside a tender which apparently arrived
34 minutes late but, due to an ambiguity as to whether standard or daglight
savings time applied, the Court ordered the principal to consider the {nler.

A conforming tender may include alternative proposals and,din\fact, the
conditions of tendering may call for alternatives. Generally %pedking, and
subject to any relevant terms in the tender documentatidq,\s6 long as the
conforming tender was capable of acceptance, there is no reason why an
agreement could not be reached on the basis of an alternative proposal.

Proposals submitted by intending contractors sometimes may be referred
to as an “estimate” or a “quote”. However, the deliberate or inadvertent
description of a tender in a submission by a contractor as an estimate may
not prevent such an offer from being accepted by the principal. Accordingly,
care should be exercised in proffering estimates to ensure that they do not
constitute offers capable of acceptance.®

7 See, eg, Griffin Energy Pty Ltd v Western Power Corporation (2006) where the Court allowed
an unsuccessful tenderer to inspect the tender of the successful tenderer in order to
ascertain whether it had a cause of action against the principal.

8  See Crowshaw v Pritchard (1 899) where a contractor gave an “estimate” in response to

an invitation to tender which was held to be an offer, and see also Cana Construction Co v
The Queen (1973).
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Tenders may be submitted for the supply of work or materials over a
period- In such cases, the tender offer should make it c.lear whether the offer
is merely a standing offer capable of acceptance at any time, or any number of
times during the period, or if it is a definite offer that, once accepted, le.adsqto
obligations to do or supply a definite specified amount of work or material.? If
it is merely a standing offer, the tender may l.)e revoked (unlless“tlhe o.ffcror has
agreed to keep it open) prior to the expiration of the period." Maintenance
and repair contracts are often drafted in such a form.

Withdrawal of tender

[9.5] A tenderer may revoke or withdraw a tender at any tirm-t pr_ior to
acceptance, provided that consideration has not been given to maintain th.e
offer (see below). In line with general contract the.ory (see [5.!0]), ifa_ tender is
subject to reygcation or withdrawal, such action is not effective until actually
communicated to the principal. A contractor must act promptly. should
it be pgssible and desirable to withdraw, lest the principal accept it in the
meahijme. .
Various limits and restrictions can be placed on the tenderer’s capacity to
withdraw. The most effective is by means of a preliminary contract supported
by a consideration (for example, via a promise by t}.lﬁ principal, acknowled ge:d
by the tenderer in the tender form, to pay a nominal amount (say, $1-.00)) in
which the tenderer agrees to keep the offer open. In tbe ahsence of sm?h a
preliminary agreement, a person who has acted on an offe'r w1!l have no nght
to recover damages in contract or in tort where the offer is withdrawn prior
to acceptance.'! : -
The conditions of tendering may require a security deposit to be submitted
with a tender, the security deposit being forfeited if the tendcr_ is withdrawn
within a specific period. Such a condition does not, of _:tself, prevent
the withdrawal of tender, but provides a disincentive against which th‘e
tenderer wanting to withdraw must weigh the loss that may be suffered if

the offer is maintained.

Acceptance of tender

[9.6] In line with general contract principles (sef: [5.9]), an af:ccptance of
a tender must be unqualified. Any conditions which the principal seeks to
impose may cause the acceptance to be considered as a counter-offer. In
contractual terms, therefore, the situation frequently encountered where the

9 See Jarvis v Pitt Limited (1935).
10 Seealso [5.8]. o
11 See Holman Construction v Delta Timber Co (1972) where a contractor was unsuccess

an action against a sub-contractor who withdrew a tender offer after the main contract

tender was accepted.
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principal negotiates the terms of the preferred tenderer’s (or tenderers’) tende
1s, in effect, a series of counter-offers leadin g to final contract formation W
all the terms are agreed.

cipal may wish to recall tenders and cancel the tender process. Most
n . ~

f tender will, therefore, include a term to the effect thalt the

b -

srincipal is not obliged to accept the lowest or any tcnder..The principal may
s h a provision to instigate amendments to the design and documents
B ice) and recall tenders. However, .
. order, for example, to seck a lower price) a .

! ’ - .

E ocess may lead to difficulties given that the reductions may consututela
2 r ’ ) . - - . > 3
- P'ng of the general standard required but not necessarily the principal’s
lowert

.‘ | Pl’l
' wnditions o

Having said that, it is not unusual for parties to be in general agreeme ‘
about the conditions on which they will be bound and to proceed on that ba
for a long period prior to executing a formal document. Such delay in signing
the contract should, however, be avoided to ensure that there is no doubt a
the conditions on which the parties have agreed.” .

The conditions of tendering and the conditions of contract may make
provision for preliminary agreements.! Acceptances made “subject to
contract” are not binding where the parties have not reached agreement op
essential terms." Where the parties have in fact reached agreement, even if
the contract details are only settled after work commenced, there is a contract
applying retrospectively to the commencement of work.” Tt follows that
there may be acceptance by conduct, that is, the intention to accept may be

indicated by instructions to proceed with the execution of work the subject
of the tender.

-expcctations.

Costs of tendering h
ng costs represent a significant ovcrhead expense for tte
truction industry: in a major infrastructure project, th_f:y may run to
Gonsd ds of thousands or even millions of dollars. Even for a srr?all‘]ol?,
];;I:if:l:n; can be a time-consuming and costlyl ex‘ercise f;or an organ}salt)lon s
milatd staff. Whilst, occasionally, principals will offer to reimburse
S, as a general rule they are not

[9.9] Tender1

.
all or pa€t ot unsuccessful tenderers’ costs,

recovtrable. s
Varibus attempts have been made to recover these costs by other ;
=3

nu t Cy are [aIely 3 ,i p n r
i h SUCCES‘-!f ul a“d may amount toa Iohlblted praCthC‘ u de
. [ f; ut €5, f()[
ariou “]l(l( CO 5 Ieftlttd to ab()ve I]l N w 6]
t_he vari 5 rlng de ll V\'&l
CXample a praCElCC dCVClOpCd W\heleby lelldelCIS agreed to lnCludC V"ldll“
i t]
thfnr tCIldC!S a p[CdC[{:IIlllllCd amount to be dlstrlbutcd by thC SuCCesstl
c
teﬂderCI to thC Other L‘lIlSUCCCSSiUl tCIldEI €rs. IIUS p! actice was hCld to b
llle al alld the amount lllclllded n th contract sum was ICC()VC|3| l]e by tlle
g 0

Letters of intent

[9.7] Often principals in the construction industry issue what is referred to
as a “letter of intent”. The consequence of such a document and the actual
intention may be that the letter is regarded as an acceptance rather than
a mere indication of an intention to enter into a binding contract at some
future date.'s

In many instances, such a letter is intended to operate as an acceptaiics,
particularly where the parties know precisely the conditions on which-they
are to be bound and are merely attempting to acknowledge that\a\formal
execution of the contract documents is to follow. On the otheil hhnd, there
will be circumstances where it is intended to operate as nothitig more than a
preliminary step in the formation of an agreement and part of the negotiation
process, in which case there may be no contract. The contractor may neverthe-

less be entitled to recover any costs incurred in anticipation of the formation
of a contract on a restitutionary basis (see below).

TR
prlI}?lI;ai;)vever the tenderer is asked by the principal to carry out preparatory
work, beyond t’he mere calculation of tendcrs,. th;n an f:r.xtidement tg a cia;ror:
on a restitutionary basis (see [5.52]) might arise. A claim by a ten eg; il
preparatory work was accepted in Engl.an.d in Marwtan Cor%szmjtzon L
v Kigass Ltd (1989), but was rejected in Regalian Properties pic v

Docklands Development Corp (1995).

Alternatives to tenders

e [9.10] Whilst tendering is the norm in the construction industry, it may

be that in particular circumstances, t‘hc cont'ra‘ct can -bil mErc fafilc;:[r:;z
entered into by way of direct negotiation. This is especially lt e c.‘lsible A
the procurement method is not lump sum (though it is entirely p(s)a?ndu,ding
usual, for competitive tender processes to be set up for other means,

[9.8] Even the lowest tender submitted may prove to be beyond the expec-
tations of the principal and the estimates of the consultants, in which case

12 See, eg, Cox Constructions Pty Ltd v Decor Ceilings Pty Ltd (No 2) (2005).

13 See, eg, AS 2124-1992 ¢l 6.1 and AS 4000-1997 ¢l 6.

14 See Masters v Cameron (1954) and Baulkham Hills Private Hospital Pty Ltd v GR Securities
Pty Ltd (1986) and the discussion at [5.5].

15 See City of Box Hill v E W Tauschke Pty Ltd (1 974).

16 See ERDC Group Ltd v Brunel University (2006).

Ltd (1993).
17 New South Wales v McCloy Hutcherson Pty d . ' .
18 S:: Sabemo Pty Limited v North Sydney Municipal Council (1977) which was a claim

i ment for
involving preparation of plans and documents concerning a proposed develop

the Council.

—4
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‘LNhEC ::lr?hliursiin;e.nt lba:ls of CO[lStrL'ICtiOD management — see [8.13])4g contract; these may incl.ude amffn.dmcnts to a standard form of conditions

. principal has an established relationship with a partic or a separate set of special conditions.

Loan{l:'lt;n;rganisations seck 1o cormbine th N . ' | I meirfgi: pll‘epafcd on behalf of.the principal (for cxample, by an architect

process with expedited procurement arrme compct}t)twe tension of the tend or engineering firm) and showing the extent and detail of _thc works to

bancls of contmetors pent angements chtat‘;hshlgg, by tender. be executed. The extent and level of finality of su.chldrawmgs depcr_n:ls
r consultants: once pre-qualified in this way, pane| upon the procurement method and range from preliminary (or no) design

members can be engaged by : i : . e
gaged by an expedited process. in design and construct arrangements through to full documentation in

i
construct-only contracts (see Chapter 8).

CONTRACT DOCUMENTS ] I Specification: also prepared on behalf of the principal describing in detail
the work to be done, standard or level of workmanship to be provided
and the materials to be used. In design and construct contracts, this will

[9.11] Most building contracts are fully comprised in writing, but there 4 I
13 usually be by way of a “design brief” setting out the key parameters to be

no On, 1I c I W hy Cy C ot be or al- S(-)[Ilc contracts are El() Ve
reas 5 1 g ne al, th dann 3 We T
3

required to be in writing to be enforceable by the contractor, particular] achieved by the project.
::rnntlract; tﬁorldgrrlles.tic OL residential building work." Depending on thi | § Schedule of rates: a schedule dctailinc;g alist of iten;s (f(];r example, particull‘ar
s of the legislation, the contractor . es of pa@verials and labour/trades) and applicable contract rates for
payment for work performed under thcii);;g:—:j]jess b bl 1o recove:r zih itefy In a lump sum contract suc)h schedliﬁcs are typically part of the
of unjust enrichment.” © contracton fhe ke I tendeisubmission and, once neg:)tiated with the principal, included in

Even _Wherc a lcontract is in writing, problems of interpretation or | } visebntract documents and used to value variations.

zzzit;“:r?sr; f?lflcyhm” arlsirl. Itis ther_efore important to understand the various \ 2 Cither documents: these may include corrc'spond.cnce, tcnder_irllg information,
they each perform.géizr;ﬁtizrzf;ﬁl I:;ulj ing contracts and the role which | tender do_cuments, post-tender negotiations, bills of quantities ar'xd so forth.
 tol entify all of the documents which q The parties need always to be mindful, however, that the inclusion of such
are to form part of the contract, particularly where the documents, such as \Q materials may tend to override the contractual position which they have
correspondence, would not normally or necessarily comprise the cor:tract. A otherwise negotiated: for example, it may be that the tenderer included in

its tender submission a statement that it is not prepared to accept liability
for consequential loss yet the conditions of contract include a limitation
of liability clause which is in quite different terms. For this reason, it is
essential that the contractual documents, read as a whole, tell a coherent
story (see [5.22]). Inany case, itis essential that the agreement state expressly
which documents are incorporated (preferably, such documents should
be physically bound in with and signed along with the other documents)
and their exact contractual status, in order to prevent disagreement in the

Contract documents usually comprise the following:

B Agreement: the instrument of agreement signed by the principal\and
contractor (or, in the case of a sub-contract, the (head) contractox am;i sub-
contractor). This often sets out certain contract-specific infofhation such
as the date of signing, the parties, the contract works aldMie name of
the superintendent or contract administrator. It may alsovidentify and list
the C?nditions of Contract document, the drawings, specification, bill of
quantities (if any) and all other documents forming part of the c;ntracf.

Such informat : R . future as to the exact terms of the contract
on may otherwise be found in a “contract particulars” section |

preceding or followi i . . ; E s
AS 212 45.{1992 £ trilg t_hr: (Eondmons of Contract (for example, in the It is often necessary to determine precisely what documents and conditions
- orm 1 “ > » . «
8 Condions' of Cime 2 :hls r; er.rcd to as “Appendix Part A”). were to apply due to a failure or refusal by one party to execute a printed
ontract: iti - : ; ; . .
¢ detailed conditions covering the execution of or consolidated form of contract. Here, the court is required to determine

the contract and the procedu i i | |
p res to be adopted during the execution of the from all of the circumstances of dealings between the parties what was their

19 See H ildi ] 2 oo | intention and whether a particular set of conditions was to appl 2! Further,
Ss;. gr:; B:fld:g.fj.ct 1989 (NSW) s 7(1); Domestic Building Contracts Act 1995 (Vic) . dl 5 ?ﬂ . ff-‘_ rd'I_) e o PPy -
; Domestic Building Contracts Act 2000 (QId) s 26 (in addition, s 67G of the Queensland | standard forms of conditions might be incorporated into an agreement by

Buié"dir?gSergi;esAuthcfrit_yAct 1991 (Qld) requires most commercial building contracts reference notwithstanding that there was no executed bundle of the actual
Zc; ein wrltilng.); Building Act (NT) s 48B (along with Building Regulations (NT) regs conditions.
19;—1413\)/; Building Work Contractors Act 1995 (SA) s 28; and Home Building Contracts Act

(Mirs 4. 21 See Empirnall Holdings Pty Ltd v Machon Paull Partners Pty Ltd (1988) and PRA Electrical

20 See [5.52].

Pty Ltd v Perseverance Exploration Pty Ltd (2007).
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“Prc_ofessional indemnity insurance policies are usually what are desci
. }ﬂlﬂ?s made” or “claims made and notified” cover.” Such oI'C' el
notification of a claim when made to the insured. They typic:‘\cl;eS s
cover Whlﬁre the insured person became aware of circum-stancei of 4 CXFM&Q
claim prior to the inception of the policy. However, s 40(3) of th alpOte k
Contracﬁ Act 1984 (Cth) provides that if, before the expiry of th: ”-lfftrgmg
ms?ured party gi\l'cs written notice to an insurer of facts that may i\,r];0 o aﬁ
claim, then that insurer must provide cover even though the claii i rllse e
have been @adc after the expiry of the policy. e

The cnutl.emcnt to indemnity will usually arise under the policy ;
whcn_the claim or the circumstances are notified notwithstall:di i IE o
pursuit c.)f the claim against the insured is comm,enccd in a lat by .
cover. [t1s essential, when initially secking insurance or renewal cf:fr cpcrmd 4
full dls_closure is made of circumstances known to the insured andover, tl-%at
to the IF{SUI'CI‘,S decision whether to issue a policy and, if so, on wh e
Indemnity might be declined if a claim ultimately arise’s fror; asi o
was known and not disclosed. b
§ f;:;lc;thilr a_spe{ctdot;j pfrofessional indemnity insurance is the exclusion that

tently included for contractually acquired liabili i i
professionals who agree, under condi{ion? of c-:ngazc:,rlelirtlye.nItt if) i(:cs;llscliit?hat
e

“benefit” of proportionate liabili
3 ty, may not be enti i i
the additional liability acquired thereb; " eled o an indemtiohig

60 See FAI General Insurance Co Ltd v Australian Hospital Care Pty Ltd (2001)

*—A»

Chapter 12

Dispute avoidance,
management and resolution

This chapter considers the means by which parties to construction contracts
may manage Sonflicts and resolve disputes without recourse to the adversarial
procedurg pf litigation and arbitration analysed in Chapter 13.

INTRODUCTION

[12.1] The risks associated with participating in conventional dispute
resolution processes — primarily, costs and uncertainty as to outcome — are
matters which parties should identify and address as they do all other risks
(see [8.2]). Taking into account these risks, along with the fact that approxi-
mately 95 per cent of disputes are resolved by agreement, usually after
significant costs have been expended, it seems somewhat strange that the
development of contractually-based management of conflicts and avoidance

of disputes has not been given more attention.

The issue has been partially addressed by the intro- | .
L p Y . Y . see Understanding
duction in standard form contracts of tiered resolution Adcklian
processes with some acknowledgement of the fact that Can it
combative contract management and adm1mstrau0-n can Contracts,

be the source of problems. This chapter analyses dispute ch 32

avoidance and management processes which can be used
by parties during the course of construction, as well as the more commonly

recognised alternative dispure resolution procedures.

DISPUTE AVOIDANCE AND MANAGEMENT

[12.2] Society has, over time, become very familiar and comfortable with the
concept of preventative medicine: it is better and cheaper to look after yourself
and have regular check-ups than to treat an illness once it has taken hold.

301
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Contractual dispute management by way of Dispute Avoidance Processes
(DAPs) is the legal equivalent of preventative medicine. As Figure 121
below demonstrates, DAPs are designed to act as circuit breakers,
the escalation of construction conflicts into disputes, whereas

appropriate dispute resolution (ADR) generally operates as a circuit breaker
only after a dispute has matured.

T i

e Y Ly i -‘ @2? i
‘DAPS ADR

Litigation

—_—

Arbitration

Figure 12.1: Interrupting the Conflict-Dispute-Litigation Continuum’

The initial investment in setting up a DAP may be recovered many times
over in savings that flow from more harmonious on-site relations, a reduction
in conflicts and disputes, and early resolution of those that do occur.2

A welcome development in the administration and management of
construction contracts in recent years has, therefore, been the recognition
that early identification of potential conflicts between the parties, and the
implementation of procedures to address such issues, are a necessary incident
of modern contracting.’ However, in Australia, standard form contracts da
not, as a general rule, provide models for non-combative administration ane
management of conflicts. The adoption of a separate contractual\difpute
management and contract administration protocol is one way an ‘which
the parties might overcome this shortfall in the standard foria contracts
(see [12.12]).

The development of early recognition and management of isputes under
contracts has been driven not so much by a change in human nature but more
as a consequence of economic imperatives. The reality is that the pursuit of
disputes through conventional adversarial procedures is costly and rarely
produces outcomes which the parties are happy with. Many in the industry
now recognise the wisdom of the proverb, “if we don’t change the direction
we are going, we are likely to end up where we are heading”.

1 Gerber P and Ong B, “DAPs: When will Australia Jump on Board?” (2011) 27(1)
Building and Construction Law Journal 4, at p 8.

2 Gerber P, “Dispute Avoidance Procedures (‘DAPs’) - The Changing Face of
Construction Dispute Management” [2001] International Construction Law Review 122.

3 Indicative of the importance of this aspect of practice in the construction industry
is the publication of the Guide to Leading Practice for Dispute Avoidance and Resolution
(2009) by the Cooperative Research Centre for Construction Innovation based at
QUT in Brisbane.
.

Preventing:
alternatiye/ .

S TP

&
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There are a number of DAPs which have been developed and are
employed in the construction industry.’ Tl.us chapter looks at three D‘AP
models; namely, Dispute Resolution Advisors (DRAs), Dispute Review
Boards (DRBs) and Dispute Adjudication Boards (DABs). These processes
are not found in any Australian standard form contract, howex'fer, the gcnal:ralll
form of the processes, and terms for them, are generally available, :mds it is
also possible for the parties to agree upon their own bespoke procedure.

A distinctive and welcome feature of DAPs is that they are employed
at project commencement and designed to remain in place throughout t}}e
life of a construction project. In the event that parties are not su_cccssful in
avoiding or managing conflict, and it cscalate-s into a dlspu-tc, the dlsput(‘.‘.r’lll
be commonly resolved by way of an on-site dispute resolution system. F'au ing
the on-site resolution of the dispute, there are various forms of ADR avallal')le.
However, as noted above, ADR is generally only employed after completion
of the projegthwhereas DAPs are used during the course of construc-
tion. Thugscan be said that DAPs are about prevention, whereas ADR is
about cute” -

A{cdinmon feature of most DAPs and ADR is the appointment of an
ifclependent person (or persons) to assist the parties to manage or 'resolve
their conflict or dispute. These persons can pcrfor.n‘! a variety of d1fferen5
roles ranging from a mere adviser through to a dec1s_10n—makcr empowere
to make final and binding determinations. The parties have the fjrcedom to
tailor the process to account for the complexity and v_alue o_f the project as wS:lI.
as the nature of issues that may potentially escalate into dléputes. The parties
decide for themselves the extent of the involvement of the independent party,
or panel, and their jurisdiction, as well as Fhe .conscquences of apy deteltm(;fla—
tions they may make (for example, non-binding recommendation or bin 1r;g
decision). The evidence is clear that, regardless of th-e model ad-optf:d, early
intervention by an agreed neutral, even in a mere advisory capacity, produces
economic benefits for all parties.

Dispute Resolution Adviser

[12.3] The Dispute Resolution Adviser (DRA) model was developed in
Hong Kong by Professor Colin Wall, and was first used on the Queen Mary
Hospital project.” It involves a two tiered system:

B first, an informal dispute avoidance approach through partnering and site
visits and familiarisation meetings with the DRA; and

4 Gerber and Ong, above n 1, at p 8. ¢

5 Ong B and Gerber P, “Dispute Boards: Is there a role for lawyers?” (2010) 5(4)
Construction Law International 7, at p 9.

6 Ibid. . )

7 Wall C, “The Dispute Resolution Adviser in the Construction Industry” (1993) 21
Building Research & Information 122.
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B sccondly, a system of dispute resolution which commences with maxim
party control and then introduces a series of steps, each one becgml'lm
Ing

i o S .
re interventionist, with final resolution, if necessary, by short

arbitration.® o

The Parties, as part of the construction contract, sign a partnering chart

[8. I.SVI) a.nd appoint a DRA. The DRA attends the site on a month] eli; (5?5
their bnef_ being to assist parties to settle their disputes. As th e
the role of the DRA is to advise parties on how to resolve their conflict

than to actually determine them. Thus, at these site visits, the DRA enza::et?ic;

ro-acti I ' i
p tive processes to try and identify potential problems and take m :
to overcome them. TR

€ name Suggests,

Typicallly, the parties have 28 days to challenge any decision, certifi
or cvaluatl?n made under the contract. Failure to do so renders t,he (; o
hna]. and binding. If the decision, evaluation or certificate is challen e:;s“m
parties must first attempt to resolve the matter by good faith ne o‘tgiet" -
.If this is not successful in resolving the dispute, a formal notice if dET .
is served and the DRA becomes involved. The DRA is free to ch()o;p]tl}:
ii:i;{;é);gg:ﬁtc ADR technique, be that mediation, mini-trial or expert

If'the dispute remains unresolved, the DRA prepares a report which i
Sl.lblTl.ltth to senior staff of both the contractor and principaf The b,
contains an analysis of the dispute and why settlement attempts' have ;':'Iiocrit
The reportmay alsoinclude a recommendation for resolution. The unde ll o
theory is that involving senior staff who were not involved in the day‘troili[;f

management of the project brin i
. gs a non-confrontational i the
dlspmc. perspective to s
Un i i i
. der t_he DRA model, if the dispute remains unresolved 14 days ‘after
! (; report is submitted to senior staff, a short-form arbitrations
ctore a neutral arbitrator. The rules for the short form arbitr

in the contract. Key elements include that it:

convened
il are set out

B only involves one claim or issue;
B s to be conducted and concluded within one day;
]

B allows i i
: seach party an opportunity to present their arguments (the arbitrator
is to allocate time fairly between the parties); and

conc . A ; :
: l.udes with the arbitrator making a written report (including reasons)
within seven days of the hearing.

Significantly, the arbitrator’s decision is fi i
igr A 3 cision is final and i i
limited rights of appeal. L Elhg, e ool

8 Gerber, above n 2, at p 123.

9 u .
Wall C, “The Genesis, Development and Future use of the Dispute Resolution Adviser

System” (Paper delivered for the Soci f :
17 Nov 2004)) pp 1-25. ociety of Construction Law Hong Kong (Hong Kong,
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I the dispute concerns quantum, a procedure called a “final offer system”
is implemented. In this, each party writes down its settlement figure and the
arbitrator picks whichever one he or she considers the most reasonable. This
system provides an incentive for the parties not to exaggerate their position.

The DRA procedure has been employed in many government contracts
in Hong Kong and is regarded as a highly successful procedure.' Since 2009,
2 truncated version of the initial DRA procedure has been included in major
civil engineering projects. Since 2007, the American Institute of Architects
General Conditions of the Contract for Construction (Document A201-2007)
has, similarly, included in Article 15 a procedure for the conduct of claims
and disputes by the use of an Initial Decision Maker. The process is, in part,
a recognition of the wisdom of having an early independent assessment of
claims and disputes. In many respects it is similar to the DRA process referred
to above. The Decision Maker is independent from the Architect. The parties
may proceed te(thediation or ultimately arbitration if the claim or dispute is
not resolved(@y some step in the procedure.

There teittle which would prevent the adaptation of the DRA procedure
in Auwstealia. It is a DAP model which exemplifies carly recognition of issues
and Proceeds through a timely series of rational non-combative steps to a final
anod binding determination of unresolved disputes without submitting the
parties to the time and costs of conventional adversarial dispute resolution.

Dispute Review Boards

[12.4] Dispute Review Boards (DRBs) were first developed in the United
States in the 1970s for use on heavy engineering projects.” They have since
been used all around the world, and through to the end of 2006, DRBs had
been used on over 2,000 international construction projects, worth over
US$100 billion."” In Australia, the picture regarding DRBs is not so rosy, with
only 21 projects having used a DRB up to the end of 2010."% However, this
may soon change, with DRBs now being actively promoted in this country by
the Dispute Resolution Board Australasia Inc (www.drba.com.au).

A DRB typically comprises three independent persons who are selected
by the contracting parties. The unique feature of the DRB, and probably the
reason that it has been so successful, is that it is established at the commence-
ment of the project. Moreover, by undertaking regular site visits, the DRB is

10 Ibid.
11 Harmon K, “A Case Study as to the Effectiveness of Dispute Review Boards on the

Central Artery/Tunnel Project” (2009) (1)1 Journal of Professional Issues in Engineering

Education @ Practice 18, 19.
12 The Dispute Resolution Board Foundation, Practices and Procedures (2007) [1.3],

<www.drb.org/manual htm> at 3 February 2011.
13 Gerber P and Ong B, “21 Today!: Dispute Review Boards in Australia: Past Present and

Future” (2011) 22 Australasian Dispute Resolution Journal 1.
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acti.vely involved throughout the construction process, becoming part of ge

prg]ect. It seems that the very presence, or shadow, of the DRB influences L‘hé

attitudes and behaviour of those involved in the project, which in turps le de

to fewer disputes. g

Although a DRB usually consists of three members, this is not mandatg

For example, a one-person DRB has been trialled in Queensland by t;)’-

Townsville City Council, and the Channel Tunnel project had a ﬁve—pcrso::

DRB. Thc? Hong Kong Airport project undertaken in the early 1990s had 4

DRB consisting of six members, plus a convenor, to cover all the main contracts

(about 20) awarded by the Hong Kong Airport Authority. Panels of one ¢

three members were then selected, depending on the nature and complexity e;

the dispute. Thus, a DRB can have a moving membership to suit the various

stages of the project or nature of the dispute; for example, engineers for technjca]
matters, quantity surveyors for issues of quantum, and legal members to deg]

with matters such as interpretation of contract provisions."” .

The most common method of appointing DRB members is for the
contractor to nominate one member acceptable to the owner, the owner to
nominate one member acceptable to the contractor, and those two members
to appoint the third member who will be the chairperson. Although two of
the DRB members are party nominations, all three are neutral and required
to act impartially.'s

. Regular site visits enable the DRB members to become highly conversant
with the project and observe problems on-site as they develop. Technical diffi-
culties and their ramifications can be readily appreciated and, should the DR
be r.equired to make a recommendation, the members’ close knowledge of th‘c
project and issues permits quick, well-informed, even-handed and denyistent
responses. By contrast, judges, arbitrators and even mediators ofterrekperience
great difficulty in trying to visualise factual circumstances thateXisted several
years earlier merely by listening to others, or reading documgnls. Upon being
askéd to resolve a construction dispute, there is nothing quite so informative as
having witnessed the technical and physical conditions prevailing at the time.
Thus, DRBs avoid the difficulty inherent in reconstructing historical events."”

' In order to have a DRB on a project, it is necessary to amend the construc-
tion contract to include clauses that set up the DRB and empower it to attend
the site regularly and convene hearings. The cost of the DRB is generally
borne equally by all parties."® This overcomes the problem of a contractor

14 Gerber P, “Construction Dispute Review Boards” (1999) 10 Australasian Dispute
Resolution Journal 9.

15 Ong and Gerber, above n 5, at p11.

16 Dispute Resolution Board Foundation, above n 12, at [2:2].

17 Gerber, above n 2, at p 125.

18 Thg [?RB, as advacated by the DRBF and ICC, recommends that the contractor and
Prmmpal split costs 50:50. Under FIDIC, the fees are paid by the contractor who can
in turn, claim 50 per cent back from the principal. ’
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perceiving the engineer or superintendent as being biased because he or she
is paid by the owner.

How expensive a DRB will be depends on the number and complexity
of disputes that arise. According to the American Society of Civil Engineers,
DRB costs range from .04 per cent to .51 per cent of the total contract costs,
which is a fraction of the expenses typically associated with litigation or
arbitration. Furthermore, these costs do not take into account the lower
tender prices that are known to result when contractors prepare tenders for
jobs with DRBs, as the tender does not have to be inflated to factor in the risk
of injustice or delay that may occur without the DRB."

The DRB members are kept informed of developments on site by being
sent key reports and minutes in between their site visits, which generally take
place every few months. Site visits provide the DRB with an opportunity to
observe progsess and talk to the parties about any potential disputes. It is
often usefuiitor the DRB to prepare a report at the conclusion of each site visit
stating Wit occurred and making suggestions as to how matters of concern
couldhe progressed to settlement.

When a dispute cannot be resolved by the parties themselves, it is referred
t the DRB, which conducts a hearing at which each party has the opportunity
to explain their position. The “hearing” is conducted more like a site meeting
than a fully-fledged trial or arbitration. Lawyers are generally not present, and
expert witnesses are not necessary as the DRB members have been selected
for their expertise in the type of project being undertaken.”

After the hearing, the DRB sets about writing its decision. It is not
uncommon for this to be done while the members are still on site. Some
decisions may take longer, particularly if there is quantification of time or
costs involved, but prompt resolution is the touchstone of the DRB process.
It is preferable that the DRB acts as a single entity and gives a unanimous
decision. Since the decision takes the form of a non-binding recommenda-
tion, the DRB must work hard to engender confidence of the parties in its
decision, and unanimity assists with this.”! The DRB’s product is its written
decision, and this should be drawn up carefully, with particular attention to
ensuring that a party knows why it has failed on a point or issue.

To achieve maximum benefit from a DRB, the procedures adopted should
be simple, easily understood, fair and efficient. To impose multiple steps of
review and negotiation prior to the DRB hearing being conducted can lessen
the likelihood of success by increasing confrontation.” Furthermore, the longer
it takes to getan issue before the DRB, the greater the chance of a party’s fantasy

19 Harmon K, “Dispute Review Boards Effects on Bid Prices” (2004) 46 Cost Engineering
Journal 30.

20 Gerber, above n 14, at p 13.

21 Gerber, aboven 2, atp 126.

22 lbid.
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turning Into an expectation. The prompt attention of the DRB en
issues are isolated and contained, and not allowed to snowhball into :
able proportions, such as those that arise under “global” or “total ¢

Bfecausc of the proximity of the hearing to the actual dis
certainty prevails and the parties are generally satisfied that
germane to the issue has been revealed. The result is th
decnsul:)ns are likely to be accepted in good faith.

Ft is clear from available figures that DRBs are highly effective at i
projects reach final practical completion with no outstanding or ot
disputes.” This suggests that the parties believe that the “ju%gm::tl:?:g:fld

the
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Dispute Adjudication Boards

[12.5] Dispute Adjudication Boards (DABs) first appeared in the late 1990
;‘:;i:r :.he F;DIC stafldarﬁd f9rm contract published by the Internation‘ai
. ]:;1 ion of Consulting -hngmeers (see, generally, [10.3]). Prior to that the
or B_ank was ma}ndatmg the use of FIDIC standard form contract,s
E;EJEC?IE Iv(t;a; ﬁlmdmg, but requiring that they be amended to includcoz
: DA.B-ZS ecided to address this by modifying its contracts to incorporate

The DAB mechanism differs from a DRB in the following respects:

B The parties are under an obligation to implement the decisions of th
DAB; that 15, 1t is immediately binding, whereas a DRB makes rec p
mendations that the parties are free to accept or reject. i

| The DAB procedure is more structured and formal; for example, %pa
is required to give notice within 28 days of the circumstancesai\; N i
to the claim. Thus a claim before the DAB can be time-barred 2 iy
the case with DRBs. i

B The DA_B 1s required to give its decision within 84 days of receivin i
of the dispute. This is significantly slower than the DRB.* o

;:?[ﬂ:lg'l;-gh the DRB and DAB have many similarities, the greater informality,
ct.x: ility and speed of the DRB gives it many advantages. The strict protocel;

Zf: out in the FIDIC contract can significantly delay the involvement or
ecision of the DAB to the detriment of the project.”

23 Ibid.

24 i
Around the world, 98 per cent of projects which have used a DRB have achieved

;{;mpclletllon with no outstanding disputes. See, The Dispute Resolution Board
undation, <www.drb.org/manual/Database_2005.xls> at 3 Februar 2011
25 Gerber, aboven 2, atp 127. ' .

26 Clause 20.4 of the FIDIC Conditions of Contract for Construction for Building and

Engineering Works Designed by the E
o g y the Employer.

ures thap
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ADR: ALTERNATIVE/APPROPRIATE |
DISPUTE RESOLUTION

[12.6] Throughout Australia, resolution of commercial construction disputes
by ADR, alternative (or, as more recently referred to, “appropriate”) dispute
resolution, has made significant advances since the late 1980s. A number of
factors, including dissatisfaction with the costs of arbitration and litigation,
have provoked the construction industry to seek alternative ways of resolving
their disputes.”

ADR processes, such as mediation and conciliation, have been used for
some time and have been refined and developed with the increase in the use of
ADR. Some commentators refer to arbitration as an ADR process; however,
its adversarial character and the binding nature of its decisions align it more,
in this respect, with litigation rather than ADR. The underlying philosophy
of most ADR{phocesses is consensual rather than combative and involves
the partiesdéciding the outcome rather than having a decision imposed

on them,

Wiadiation

[12.7] Mediation is the most popular form of ADR used in Australia. It
is nothing more, and nothing less, than facilitated negotiations. The parties
engage a neutral third party to help them negotiate a settlement of their
dispute which is then recorded in a binding settlement agreement.

There are several organisations in Australia that specialise in providing
accredited mediators and facilities for the conduct of mediations, including the
Institute of Arbitrators and Mediators Australia (IAMA) and the Australian
Commercial Disputes Centre (ACDC).

Parties with a dispute may end up in mediation via a variety of different

pathways including that:

§ the construction contract compels the parties to participate in mediation
before they can commence any legal proceedings (see, eg, Section P of the
ABIC MW-2008 standard form contract);

§ 2 court has ordered the parties to attend a mediation before their case will
be set down for trial, see, for example, s 26 of the Civil Procedure Act 2005
(NSW); or

8 the parties have agreed to proceed to mediation to try and resolve their

dispute.

Unlike litigation and arbitration, which are very formal and structured
processes, mediation is informal and flexible. As such, there is no single model

28 Groton J, “Alternative Dispute Resolution in the Construction Industry” (1997) 52(3)
Dispute Resolution Journal 48.
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of mediation, and individual mediators have different approach
Fhey conclluct a mediation.” Furthermore, it can be difficult to obta'es dto l‘fow.
mlformatlon about the conduct of mediations since they are invariagl1 Etallt;?d'
private and subject to confidentiality agreements. T
o eArZ jhreul;l :jij:;liz, flxolwevcr, most mcd.iat.ions begin with a joint session
e p ains how the mediation will be conducted and ¢
parties (often through their lawyers) present an outline of their 0siti :
f'lll parties have made their presentations, some mediators willpend s
1dc~:1j1t_1fy any areas of agreement or common ground as a way of s,
positive atmosphere. A
"l."helreafter, individual mediators’ practices differ. Some will se
parties into different rooms to speak with them confidentiall abpara'te .
or concerns they may not want to talk about in front of the otﬂer - lssu‘-’:s
permissible, indeed almost mandatory, that mediators speak with riarty‘ It‘ .
ssjparat.f:]y. This is in stark contrast to litigation and arbitration whc paltne's
highly improper for a judge or arbitrator to meet a party in the abse Crcflt ¥
other.par.ty._ Other mediators like to keep the parties together and nc:t(:_hthe
working jointly on setting an agenda that contains all the issues tha% dt:rn
be r?solved, an‘d t.hen commence negotiations directly between the a?tf;:: ¥
_]Lvery mediation involves exploring the issues, evaluating the sl;tdc :
f)p.nons, and attcmPting to negotiate a resolution. If an agreement is rea(iilnezt
it is reduced to writing and signed by all parties. This written agreem i
a contract that binds the parties to the settlement they negotiatcciig If i
F.su_ls to comply with the terms of settlement the innocent party can -
litigation for breach of the contract signed at the mediati(?:] If :}?mmeece
cannot reach an overall settlement of their dispute at thé tzrxcdia:' Paric"‘
mediator should attempt to at least get the parties to agree on some 11502; o
that the scope of the dispute is narrowed, thereby reducing the |4 Tnh i
cost of any subsequent trial or arbitration. ’ S e

Conciliation

[12.8] Prffcise definition of the conciliation process is more difficult th
Eor ot.he.r forms of ADR.* In some instances, the terms “conciliation” az
mediation” are used interchangeably. A conventional disrjnctionll(;nt 0
the processes is that a conciliator takes a more active role in the ne octi‘:t?sg
process and may propose solutions, whereas a mediator traditionally fgcilitates

the process but‘ does not comment on the strength of the parties’ positi
or suggest possible settlements. Thus, a conciliator may offer o inis ‘1o
the issues of factual or legal dispute between the parties, which f)s sorrl:ztzsi[:;

29 “ :
f::;ci):tc, Nt:ojsquare pegs in round holes: What mediators want lawyers to do in
ion and how they get it” (2011) 22 Australasian Dispute Resolution Journal 22.

30 WadeJ Vv Ediat on - I e lermi IOIO Debat 994 5 AHStfﬂjﬂ'S.'ﬂﬂ' Df ute Re olution
)
gy € ( ) SP St ,
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mediators tend to shy away from doing. IAMA has published Conciliation
Rules (2006) with explanatory notes.”

Non-binding expert determination

[12.9] This procedure involves the reference of disputed claims to an
expert appointed by the parties to make a determination. The use of an
independent expert or assessor to assist parties to resolve their disputes tradi-
tionally involves the expert playing a non-binding role; that is, he or she
makes a recommendation which the parties are free to accept or reject, as
opposed to a final decision that binds the parties. However, there have also
been occasions (and, indeed, this possibility is reflected in a number of the
standard forms in common use in Australia) when parties have engaged an
independent expert to make a binding decision, akin to a simplified form of
arbitration.

The progcissof binding expert determination may resemble a simplified
arbitratioff procedure, and in some respects it is preferable to define it as
such, tfiereby reinforcing the enforceability of the expert’s decision. Moreover,
stricklyspeaking binding expert determination does not fall within the definition
EEADR since it involves a binding decision being imposed on the parties,
father than the parties reaching a consensual settlement of their dispute. For
this reason, only non-binding expert determination (sometimes also known as
“expert evaluation”) is considered in this chapter; binding expert determina-
tion is dealt with at [13.38].

Non-binding expert determination involves the parties appointing a neutral
person to provide an appraisal on the merits of the dispute and recommend a
resolution. The expert investigates the matters in dispute on the basis of the
information provided by the parties and any further information sought by the
expert. He or she then hands down a decision which the parties may accept or
use as the basis for further negotiations.

While traditional forms of dispute resolution such as arbitration and
litigation are governed by legislation that is not the case with expert determina-
tion. As with most forms of ADR, it is up to the parties to agree on the process
for the expert determination. IAMA and the ACDC both have rules for the
conduct of expert determinations, although these focus on binding, rather than
non-binding, expert determination.”

Like mediation, expert determination is a flexible process that is controlled
by the parties. Thus, they decide what procedures best suit the circumstances

31 The Institute of Arbitrators & Mediators Australia, Conciliation Rules 2006, <www.iama.
org.au/pdf/ConciliationRules.pdf> at 3 February 2011.

32 The Institute of Arbitrators & Mediators, Expert Determination Rules 2010 <www.iama.
org.au/Expert%20Rules%202010.pdf> at 3 February 2011; Australian Commercial
Disputes Centre, Downloadable ADR Guidelines, <https:/fwww.acdcltd.com.au/adr-
clauses-guidelines/guidelines> at 3 February 2011.
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of their dispute. Expert determination tends to be best suited to disputes wh; h
ic

are relatively simple in content or are essentially technical in nature, Ag th
. e

title f)f thi.s form of ADR suggests, the parties select a person with a i
qualifications and experience in the area of the dispute; that is SO;I'}I) ol
respect and by whose opinion they are therefore likely t’O be sw; ed e
I*;xpert evaluation tends to work if the expert’s opinion is ze :;rd d
[)reafzcz;on of the result that a binding procedure would generate grathe is ;
adwg‘ on the way in which the expert would personally decide the ca: : tTan
parneslneed to be convinced that, even if they spend a lot more time and “
preparing the case for trial or arbitration, the outcome is likely to bc themoney
Evex? if both parties do not accept the determination of the inde =S?:lme.
expert, it can form a good basis for future settlement negotiations l;tL . (;m
this reason that the parties should be required to wait a certain e'riodIs .
45 day.s) after the expert gives his or her opinion before ccn'nrrlv::m:irfJ liti (SfaYa
or arb‘l.tration. This “cooling off” period gives the parties time togdi legat;)ln
expert’s evaluation and possibly pursue settlement negotiations b:;{s.edg ay
expert’s written opinion. it
Non-bindi ination i
“reaﬁt_yncl;rlilfietiie; rc:g;r;rtnir;ai:n 1s an excellent way of providing a
. portant that before too much money js
spent on legal fees, and positions have become entrenched. the parties s Llf i
case, and that of their opponent, as others may see it. ! s

Senior Executive Appraisal

[12.10] Scrluor Executive Appraisal (SEA) is an Australian adaptagi
of the Amencan ADR process known as a “mini-trial”.* SEA is a h Eric‘m:
other dispute settlement processes, in that it has aspects of both mediagior a Ld
expert determination. In a SEA, both parties present their case in an d"r":i hd
form to a panel that is made up of a senior executive from eachy: "[L" ;mgde
neutral third party. After the panel has heard the presentations o };(:th) artiez
they commence settlement negotiations, facilitated by the neutral thirdP art
whf) acts in many ways like a mediator. The rationale behind SEA isp;ha)t(
senior business people, once they are fully appraised of all the relevant facts
and arguments, are well placed to find a commercial solution to the dis 1‘1te
Hfmmg the top executives from the companies involved in the disp utc-
working -together to reach a settlement, is likely to not only resultpi ,
comn-mrcu.d resolution (as opposed to a strictly legal one) but also t<; rovli]dz
th(.i disputing parties with the best chance of salvaging a working rephrjon-
Shlp.. For example, it may be that the parties are able to negotiate a so;ution
.that 1nvol.ves them agreeing to work together again on future projects, which
is something no court or arbitrator would have had the power tO}GFCit;r ;

33 Street L, “Senior Executiw isal” i i
yry e Appraisal” (1989) 6 Australian Construction Law Newsletter

i~ 7 -

Ch 12 : DISPUTE AVOIDANCE, MANAGEMENT AND RESOLUTION & 313

Procedure and enforceability

[12.11] If a contract includes provision for a DAP or ADR, the procedure
and rules under which the process is to operate should be clearly defined. In
order for these processes to be enforceable, there must be no uncertainty as to
the procedures and documents associated with it including references to nego-
riations in good faith: see United Group Rail Services Ltd v Rail Corporation of
New South Wales (2009).

Despite some early judicial disinclination to enforce ADR clauses by
granting a stay of arbitration or litigation proceedings, it is now generally
accepted that, so long as the process is clearly expressed, the courts will
enforce ADR clauses.** As noted above, the ACDC and IAMA have prepared
standard form clauses providing for a number of alternative dispute resolution
processes, which include a definition of the rules and procedure which are

required for the process to be enforceable.

Looking to\the future

[12.121 SThe days of combative contract administration appear to be
nefiefed, with parties increasingly inserting DAPs into their contractual
J“fihgements to assist them to complete their projects with no outstanding
disputes.” Moreover, if there are any unresolved issues remaining post
practical completion, parties nowadays tend to prefer exploring ADR options
first, in an effort to find a cost-efficient, non-adversarial means of resolving
their disputes.

Increasingly, ADR is being supported, or even mandated, by the courts and
law-makers.*® Indeed, when introducing civil procedure reform legislation
into Parliament in 2010, the then Victorian Attorney-General noted that
“litigation should be a measure of last resort”. Philosophies of this kind were
also reflected in New South Wales by the introduction of Part 2A of the Civil
Procedure Act 2005 (NSW). These reforms introduced pre-action require-
ments for the adoption of ADR and the filing of dispute resolution statements
by the parties. Similarly, the Civil Dispute Resolution Bill 2010 (Cth) requires
parties to provide a statement that they have taken “genuine steps” to resolve
their dispute.

In Victoria, pre-action procedures were briefly in force by virtue of the
Civil Procedure Act 2010 (Vic). As first enacted, it required disputants in a
range of civil disputes to undertake “reasonable steps” to cither resolve their

34 See, eg, Northbuild Construction Pty Ltd v Discovery Beach Project Pty Ltd (2007), 1144 Nepean
Highway Pty Ltd v Abnote Australasia Pty Ltd (2009) and Lipman Pty Limited v Emergency
Services Superannuation Board (2010) dealing with expert determination provisions.

35 Danuri M et al, “Growth of Dispute Avoidance Procedure in the Construction Industry:
a Revisit and New Perspectives” (2010) 21 Construction Law Journal 349, at p 363.

36 See, generally, Sourdin T, “Making an attempt to resolve disputes before using courts:
We all have obligations” (2010) 21 Australasian Dispute Resolution Journal 225.
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dispute, or clarify and narrow the issues in dispute, as a pre-condition
commencing proceedings. However, following a change of governmeng in

Victoria in late 2010, the provisions of the Act making such steps compulsory

were repealed.’” b

In light of this, the change of government in New South Wales in March
2011 and the fact that the Commonwealth Bill lapsed with the calling
of the 2010 election, it cannot currently be predicted with confidence that
mandatory pre-litigation measures will become an entrenched part of the
Australian landscape for construction dispute resolution. Such procedure_;
are, nonetheless, consistent with a growing trend among courts and tribunals
in Australia and overseas to put in place “pre-action protocols” (PAPs)

The most prominent construction law PAP is the “Pre-Action Protoco]
for Construction and Engineering Disputes”, implemented in the UK in
2000, following the recommendations of Lord Woolf in his Access 1o Justice
1996 report. In his 2010 Review of Civil Litigation Costs, Lord Justice Jackson
found that such protocols serve a useful purpose, but that, in practice, they
tended to drive counter-productive behaviours such as lawyers front-loading
their costs into the pre-action phase. Thus, the UK experience provides both
a general indication of the merits of reforms such as those currently being
undertaken in Australia and lessons which can inform the implementation
of those reforms.

All in all, though, a sea-change in attitudes and procedures is evident,
making it less likely, but by no means impossible, that a judge might be called
upon to decide a construction law dispute of a nature similar to the infamous
case of SMK Cabinets v Hili Modern Electrics Pty Ltd (1984). Tn that case, ify
which less than $10,000 was in dispute, Brooking J recounted the “melanciyely
chronicle” of the process as follows:

“The notice of dispute was followed by a preliminary he¥ring at
which pleadings were directed; and points of claim led\fd defence
and counterclaim, which itself provoked reply and defence. Then the
hearing began, two of the pleadings being amended and a schedule
of questions being agreed upon. The hearing, which included a view,
lasted some six days. As if this was not enough, after the hearing
cach side resumed the offensive with written arguments, followed
by written submissions in reply. The arbitrator rose to the occasion by
making an award that ran into 108 pages. That was in August 1981,
and that should have been enough. But by now the Juggernaut was
quite out of control and it careered into the Practice Court on a motion
to set the award aside. The Practice Court could not contain it, so off

37 By way of the Civil Procedure and Legal Profession Amendment Act 2011 (Vic), which took
effect on 30 March 2011,

38 Legg M and Boniface D, “Pre-action protocols in Australia” (2010) 20(1) Journal of
Judicial Administration 39.
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it went to the miscellaneous causes list, where it was remjo(;zzici i};fl
a summons seeking leave to enforce the award. A ;escrg;t ecion
followed after a two day hearing, and four days a ten; o a.Side

ill more argument was heard. Then an orflcr was made setting :
. f the award and so, by way of remittal, the ]uggemautdvu.ren
Ejf]ii:;ing back towards the arbitrator. It has nowl bIC:-:nr :i)zi;lj:r:: n;l:z
this Court by way ofapplication.for leave to a;‘)t})ea 5 iacntl e Teh
the least disposed to let it go on its way again if, consistently

- »
principle, it can be finally restrained.

\:\i ]I [ h DA_PS, PAPS and ADR now au paI t Of the dlSpUtC I[llaIlagemEHl
. . . X
Orgas Ord 1t 15 to bﬁ hOP r—hat lltlbatl( n SagaS} llke t}]dt dCSCrlbfd abo\’f
SITL b 3 C ed y 3

will one day become a thing of the past.




