Funding and accounting

Work programme and budget

As mentioned in the previous chapter, commonly the operator acts on the behalf of
the joint venture. One of the operator’s main duties is to prepare the work
programme and budget for approval by the Opcom' (if applicable, or by the other
parties).” This role and obligation is likely to be exercised ¥y an international oil
company (at least in the exploration stage) as the main iriv>stor in the consortium,
but in some cases the national oil company will lead tk.e consortium.

There is no doubt about such an obligation,’ but thi="extent to which it occurs in
practice is questionable. Is there any limit, or dves the operator freely decide the
expenditure required during the existence Of the enterprise? The nature of this
agreement is self-explanatory: as the parties will jointly share the costs involved, it is
logical that all parties together will shaic decisions on running the enterprise.* This
is the exact aim of the work programine and budget provision as it establishes the
overall destination of the consoriu.n expenditure. The operator can only proceed
with any form of expenditure if it has been established in the work programme and
budget. This is very imporiarit tor the national oil company and the international oil
companies as common'y there will be more than one international oil company in
the consortium anc eacn of them will want to control the consortium’s expenses.®

On the otheihand, the operator might seek more flexibility so it can incur
expenditure Outside that determined by the work programme and budget.® As a

References to the Opcom within this section apply to those JOA models that provide for an Opcom. For
those models that do not, the Opcom should be read as the approval or determination of the contracting
parties.
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general rule, such unauthorised action is not allowed. However, it is important to
note that it is not possible to predict the precise budget for the entire operation
and/or annual work, as there are several factors that might require adjustment and
which might be outside the control of the parties, such as market fluctuation in the
cost of supplies, the geological conditions of the reservoir, technical difficulties and
emergencies, among others.” As a consequence, the work programme and budget is
an estimated® prediction, and may be modified if technical or other issues justify
such a procedure.’

Nevertheless, from a non-operator’s perspective, a fairly detailed work
programme and budget might facilitate control over the operations such that less
discretion is provided to the operator."

The general rule provides that the operator must obey the precise determination
of the work programme and budget as approved by the Opcom. However, as an
exception, it may be modified. In this case, it is important to note the distinction
between modifications imposed by the Opcom and modificatichs.imposed by the
operator. The right to make the former kind of modificatioi: is a right which is
commonly provided within the powers of the Opcom, as it is the highest authority
of the JOA; the Opcom may, at any time, change any apjroved work programme and
budget, if it obtains the necessary pass mark." The-lotter kind of modification is a
certain amount of flexibility which the JOA provie: for the operator to disregard the
work programme and budget already apprevi-d- by the Opcom. If the required
modification is no more than a fixed perceitiage (commonly 10%), the operator does
not need to obtain further approvaic (¢$ the parties previously accepted such
discretion), but if the amount of additior.al expenditure is anything above the agreed
percentage, the operator must obiain the approval of the parties.'?

This is a very practical and ¢tficient provision. If the modification to expenditure
is not significant (ie, it is te1nor), from a wider perspective it should not need any
further consents and deiays; but if the variation is considerable, then it must be
reviewed by the Cpcera. This is especially important for an international oil
company if thewe is'a national oil company in the consortium, as the national
company’s level! of approval could be fairly complex and take a long time to achieve.

In addition to this tolerance, there is only one specific situation where it is
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possible for the operator to modify the work programme and budget without the
Opcom'’s consent.” In the case of emergencies (such as pollution, explosion, and fire,
among others'), an immediate response is necessary, with no time to obtain the
other parties’ consent. Nevertheless, the operator must inform the non-operators
immediately of such an emergency situation.'

If the operator exceeds the level of flexibility mentioned above in a situation that
is not an emergency procedure, it must follow the exact provisions of the work
programme and budget or request a revision in the Opcom. This is a very critical
position for all the parties in the consortium (both national and international oil
companies) as they should know their exact financial exposure towards the joint
operations.

However, a critical problem may arise if the non-operators can exert an effective
control on the Opcom by a higher pass mark and reject the operator’s proposal for
the work programme and budget. As a general rule, the operator would then have to
revise its proposal and resubmit it. But the critical part goe< vack to the deadlock
situation, which was discussed in another chapter.' For the sake of the argument, if
the non-operators keep rejecting a proposal made by the operator, what would
happen? If it involves the minimum work programmie (provided that exclusive
operation is forbidden)” the answer is quite. drasiic, as it could lead to the
termination of the petroleum title and thus tke t ;rmination of the joint venture, and
also it could affect future applications with liat host government."

Deadlocks can be even more compii‘ ated if the consortium includes a national
oil company. National oil compani<s 1nay have different views and concerns about
the speed of the joint operations as commonly the host government has a higher
input on the strategy and deCision-making process of most national oil companies.
For example, the ministryof petroleum may wish for more investments on the
ground and require a riiose aggressive work programme."

Therefore, it is very important to adopt a resolution process for work programme
and budget deaciccks in order to preserve the existence of the petroleum licence and
joint ventur:. Thore are several procedures available to address this issue, such as
mediation, mini-trial, and expert determination, among others. These options could
take a long time and may not be the most suitable to reach a quick solution.

A simple solution is to give the decision-making power to the operator if the
consortium cannot reach an agreement. This may be the easiest solution to protect
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the consortium'’s interests but, on the other hand, it does not prevent abuse by the
operator, which will have the final decision on the minimum work obligations. In
other words, it is not a balanced solution but, rather, the most practical alternative.

Another, perhaps more reasonable, solution is to allow the proposal that receives
the most support to prevail.* This alternative may solve the problem of securing the
existence of the petroleum title and ultimately the consortium. However, it also puts
the non-operators in a difficult situation if the operator has the largest participating
interest in the consortium.

On the other hand, the alternative described by Anthony Jennings may be more
balanced if such a right of final decision could alternate between the parties, that is,
a rotation process.’ Thus, if the operator used such a right for a particular work
programme and budget proposal, then this right would pass to the non-operators for
the next work programme and budget, and so on. This is an interesting provision in
the long term but certainly not the best for the short term as initially one party will
have more powers.

A radical alternative would be to prohibit the operator from vciing on any proposal
prepared exclusively by itself. The operator would be fol:cea to gather the non-
operators’ input or otherwise would have to prepare the 7701k programme and budget,
bearing in mind that it would not be permitted to ><*e o1 the proposal. This could
provide an alternative to balance the participation Hf:he parties regarding the approval
of the work programme and budget. However, i {5 unlikely that any operator would
accept such terms, as it would provide far toc many powers for the non-operators.

A moderate alternative would be tc¢ litait the number of rejections, so that after
a specific number the operator would lose its powers to prepare the work programme
and budget and the non-operato:s.would take over the role and submit the work
programme and budget as aiv.od hoc provision. However, in this approach the
operator might also block {he proposal and the problem would persist.

The best solution would be balanced provisions imposing a duty on the operator
to prepare a reasonzvie work programme and budget proposal in collaboration with
the non-operatc:s, which could not be rejected by any party without reasonable
grounds. If these were reasonable grounds to reject the proposal, alternative dispute
resolution procedures could be installed to resolve the deadlock by third party
determination or whatever means to reach a quick and fair solution to the conflict.

It is obvious, but nevertheless important, to comment briefly on the distinction
between the work programme and the budget. The work programme details the
activities that the joint venture will perform and the budget provides an estimate of
the cost of those activities.”> Commonly, the budget is divided between capital budget
and operating budget. Capital budget relates to the costs of the main activities, such
as seismic acquisition and drilling costs.? Operating budget relates to the manpower
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and overhead costs.* The latter is a potential area of conflict between operator and
non-operators as the operator may wish to increase its revenues by setting the
overheads as high as possible.” The non-operators should check carefully whether the
accounting procedures control the extension of the application of overheads.*

The work programme and budget will cover a certain period of time. In this case,
it is based on a specific phase of the enterprise, such as exploration, development or
production.”

As a general rule, the operator will prepare the work programme and budget
programmes on an annual basis.”® However, this may not be the case for certain
phases of the project.” The exploration phase deals primarily with the minimum
work programme, which must be performed entirely as set out in the petroleum
title.*® Thus, in the exploration phase the parties might provide just one programme
and budget to cover the whole minimum work programme, but this can be subject
to amendment if further work is necessary to progress towards the development
phase.*" A similar situation applies for the development phase™ as, commonly, before
moving to such a phase the host government must approve the work programme
and budget plan, and it will be looking to maximise its'economic recovery.* On the
other hand, some parties may use a multi-year work programme and budget in order
to deal with such situations.* The production phaze will be more straightforward on
an annual basis and is likely to be accepted wit! out major amendment.*
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It could be suggested that in practical terms such distinction between an annual
basis and a programme of activities will not affect the non-operators provided the
Opcom has powers to amend any approved work programme and budget.*
Nevertheless, an annual work programme and budget will ensure a higher degree of
participation by the non-operators, as the exploration and development phases may
take a year or two before reaching the production stage, so they will have more
opportunities to give their input on each proposal of the work programme and
budget.

From a non-operator’s perspective, the establishment of a work programme and
budget provision is an excellent opportunity to exert control over the expenditure —
they can participate in the decision that will determine the allocation of
expenditure.”” However, the work programme and budget will only represent an
effective procedure to control the operator’s discretion to conduct the joint
operations if the non-operators have effective control in the Opcom.

Additionally, the preparation of the work programme and pudget might be
difficult for non-operators given their position in the JOA, . the operator will
prepare all the programmes and budgets required for the execution of the joint
operations.*® Thus, it is essential to allow the non-op~ra‘ors to participate in the
ongoing process of formulation and preparation ot the programmes, or at least
include a requirement to consult them, so thac ::ll control and participation is
provided for the non-operators.* In fact, such participation may reduce the chance
of deadlocks over the work programme 2i1c-budget proposals as all parties would
have taken part in the development of ~ach proposal.

Although the work programme ar.4 budget provision is a valuable protection for
the non-operators, it is important ta note that it is not widely established in the JOA
forms — some JOAs do not proviae for the existence of such a mechanism of control.*
The following paragraphs wili examine how each JOA model deals with such
provisions and, if thei= is no implementation of a work programme and budget
provision, the reasoir why will also be discussed.

AAPL Form 519 does not allow for the existence of a work programme and
budget provisicn. 1t clearly provides extensive discretion to the operator, as it shall
“conduct and direct and have full control of the all operations on the contract area
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The only procedure available for the non-operators is to request an estimate of
the expenditure.”? However, it only allows this procedure for the parties who
consented to the operation, but not before the operation is approved. Does this
mean that, under such a model form, the non-operators have no participation
whatsoever in the control of expenditure? Considering the work programme and
budget mechanism to control expenditure, the answer should be affirmative, as the
operator’s total control of the operations clearly weakens the position of the non-
operators, but this is not completely true from a wider perspective, as this model
secures an effective control of expenditure by another mechanism (ie, the
authorisation for expenditure provision), which will be discussed in the next section.

AAPL Form 810 provides for the existence of the work programme and budget
provision, which is referred as the “Annual Operating Plan”. However, the work
programme and budget mechanism adopts a soft approach. Such a soft approach is
clearly stated in Article 6.4.1 of the form.

In effect, this work programme and budget provisioi. is a bureaucratic
mechanism, as it secures nothing apart from informatioi: for the non-operators.
There is no effective participation of the non-operators, except for the right to make
suggestions, additions or deletions to the annual cpeiating plan, but these do not
bind the operators — the operator is not obliged..o ‘ncorporate any input from the
non-operators.* The strong position of the cos:ator is very clear under this model,
as it provides that the operator has the.«x clusive right and duty to conduct the
consortium activities.*

Thus, AAPL Form 810 provides the non-operators with similar rights to an
investor, as they will have access 1o iaformation but no effective participation in the
activities that are performed Ly the joint venture. However, it is important to stress
that the exclusion of an ef<ctive work programme and budget provision does not
necessarily mean that the non-operators have no right to control the expenditure
incurred by the operator, as there are other methods to control this. This model Form
810 also provides fcr the existence of an authorisation for expenditure mechanism,
which is an «iticicnt and effective method to control the expenditure.

In condlusion, the AAPL JOA model forms do not secure the participation of the
non-operators in the work programme and budget provisions, as they allow
extensive discretion to the operator, allowing it to act freely without control of its
expenditure by other parties. Nevertheless, both models secure the non-operators’
position as they can exert effective control of the expenditure via the authorisation
for expenditure mechanism, as will be discussed in another section.

The historical RMMLF model form does not provide for the existence of a work
programme and budget provision. A simple analysis of paragraph 4.1 leaves no doubt
about the total control of the operation, since the “Operator shall direct and have
control of all operations conducted hereunder and shall have exclusive custody of all
materials, equipment and other property owned by the Parties”.*

AAPL JOA Form 610 Article V (D) (8).
AAPL JOA Form 810 § 6.4.3.

AAPL JOA Form 810 § 5.1.

RMMLF JOA § 4.1.
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In other words, under this model form the operator is in a very strong position
and has extensive discretion to conduct the joint operations. However, the non-
operators may have an opportunity to participate in the preparation of the work
programmes as the operator must: “Consult freely the other Parties concerning
operations hereunder and keep them advised of all matters arising in operations
hereunder which Operator deems important in the exercise of its best judgement.”*

Again, this is not true participation as the operator has no obligation to obtain
input from the non-operators. It could be argued that the word ‘freely’ suggests that
it is at the operator’s discretion whether to consult the non-operators. Thus, it could
be suggested that the RMMLF JOA model does not provide the non-operators with
any control over setting each work programme and budget. However, the non-
operators could exert control of expenditure via the authorisation for expenditure,
which will be discussed in another section.

The Canadian OP model form adopts a similar approach to the American JOA
model forms, as there is no provision on the work programme end budget. The
operator has extensive discretion to conduct the operations.

However, this model suggests more participation b7 “ne non-operators in
comparison with the American models as it requires the>perator to consult the other
parties on exploration, development and operation o icinit lands.*”

In this case, the operator must consult the neii-operators, which is a valuable
provision for the them. Nevertheless, it is imp<:tant to stress that such consultation
has no influence on the operator’s decisioi, a5 the operator is not obliged to accept
any input from the non-operators. Conscquently, this is not true participation as
there is no guarantee that the non-cnerators can effectively contribute to setting
each work programme and budge:.

Considering the work prog:ainme and budget provision, this model puts the non-
operators in a weak positioi+as there is no procedure to control the expenditure of the
joint operations. However, 1t is not correct to state that under the CAPL OP model
form there is no coniwo! whatsoever of the expenditure as the work programme and
budget gap is adressed via the authorisation for expenditure mechanism.

Therefore, the Canadian model form provides a similar approach to the
American JOA model forms, as it provides a great discretion for the operator’s
conduct of the joint operations, with no effective control over the work programme
and budget for the non-operators, but it does contain an authorisation for
expenditure mechanism, which is another procedure to control the expenditure of
the joint venture.

The OGUK JOA model form clearly provides for the existence of a work
programme and budget provision. The operator is obliged annually to submit the
work programme and budget for the following year, which must be approved by the
Opcom.*® Additionally, the Opcom has powers to revise, and also to make
adjustments to, any work programme and budget previously approved.*
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This model follows the general rule that the operator cannot incur any
expenditure until it is approved by the Opcom. However, it allows more flexibility
for the operator if commitments are required in advance as the Opcom may call
special meetings to consider such requests.®

In general terms, this may be a positive provision as certain issues will need to be
approved more urgently than others, and ultimately this will benefit the consortium
as a whole. On the other hand, the operator could use the provision to pressurise the
Opcom into approving its preferred issues as there is no clear regulation on who will
determine which commitments require approval before the work programme and
budget is set and how such a right could be controlled.

In order to keep the petroleum title, this model avoids minimum work
programme deadlocks by providing a practical solution.” It allows extensive
discretion to the operator, as the programme proposed by the operator will be deemed
to be approved unless an alternative plan is approved by a simple majority of votes.
In other words, if the non-operators cannot control the Opcora, the operator is likely
to determine the work programme and budget by itself, wiiich might happen in the
majority of the cases. Nevertheless, the deadlock cannnt be resolved if it concerns
anything that is not related to the minimum work ‘programme. This could be
problematic as, if no work is approved, the corsortium will face critical challenges
because the licence rigorously imposes severil-C2adlines, but the model appears to
address the situation as an exclusive operatitii, as will be analysed further.

The minimum work programme is ¢t the only flexibility provided within the
British JOA model form as the opei<to: may overspend the overall terms defined in
the budget. However, the limitation is left blank, so the parties can define the
limitation during the negotiacicn process.”> The model does not put any obligation
on the operator to notify ith= non-operators about such overspending, but only to
obtain the Opcom’s appioval if the limit is exceeded. On the other hand, such an
obligation is clearly itnposed whenever the operator is required to take action to deal
with emergencies.®

No indicatior.. whatsoever is given that the operator must obtain the non-
operators’ 1apuat during the process of setting the work programme and budget, and
even direct consultation is not required.* On the other hand, it is important to stress
that the general duties of the operator establish that: “The Operator shall freely consult
with the Participants and keep them informed of matters concerning the Joint
Operations.”* This provision gives grounds for non-operators to insist on participating
in the discussion process but does not force the operator to implement their views, and
the mention of ‘freely’ also indicates that more discretion is provided to the operator.

Therefore, it could be said that this approach is definitely not beneficial to the
non-operators, as their participation is restricted to the Opcom’s approval. The

OGUK JOA § 10.1.2.

OGUK JOA § 9.9.1.

OGUK JOA §§ 10.5, 11.4, 12.4 and 13.4.
OGUK JOA § 6.10.2.

OGUK JOA § 10, 11, 12, 13 and 14.
OGUK JOA § 6.9.1.
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approach could lead to two different scenarios. The first is when the operator has
overall control of the Opcom. In this case, the non-operators are mere observers, as
they cannot participate in the discussion process or in the determinations of the
Opcom. The second is when the non-operators have negative control of the Opcom,
as they can block decisions. In this case, the non-operators can minimise their lack
of participation in the ongoing discussions of the work programme and budget
proposals by blocking them. However, this will not apply to the minimum work
programme as the operator has more discretion to deal with this. Therefore, it could
be suggested that the British JOA model does not provide for effective participation
by the non-operators regarding the work programme and budget provision and that
partial participation will only be effective if the non-operators can control the
Opcom; otherwise they will be mere spectators in the process.

On the other hand, this model secures a higher level of detail that must be
provided by the operator in any work programme and budget proposal.® Such a
provision is very valuable for the non-operators as they will have a better basis to
vote on the Opcom. Possibly this provision seeks to minimise the effect of the non-
operators being unable to participate in the discussion of the work programme and
budget proposals.

In conclusion, it could be suggested that the Pritishh JOA model puts the non-
operators in a relatively weak position, as the mo2 1 allows extensive discretion to
the operator in preparing the work programme= c1:d budget, as well as in dealing with
minimum work programmes and not pia‘ing limitations on overspending the
budgets. However, the model also has'a »ositive side for the non-operators, as a
higher level of information must be provided on each work programme and budget
proposal and it is possible for tire non-operators to block a proposal if they can
effectively block it in the Opcun..

Under the Norwegian JOA model, the operator is responsible for preparing the
overall proposals for submission to the Opcom.” However, this model clearly
requires the participation of the non-operators, as follows: “When preparing
proposals for wirk. vrograms and budgets, the operator shall involve the Parties
before the prcposal is submitted to the Opcom for final adoption.”** This is a
valuable provision for the non-operators as they will have a chance to participate in
the discussion on the work programme and budget.

Any party may propose amendments to the approved work programme and
budget to the Opcom.” The Opcom has authority to change any limitation or
content approved in a work programme and budget programme.® This is a positive
provision for non-operators, as it clearly provides the right for any non-operator to
call for amendments. Nevertheless, such a right is commonly provided in the Opcom
regulations, as any party can add topics to the agenda before the relevant meeting
within a specific time period.*

56 OGUKJO § 10.4.

57 Norwegian JOA § 3.3.
58 Norwegian JOA § 12.2.
59 Norwegian JOA § 12.2.
60 Norwegian JOA § 12.2.
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This model requires detailed provisions about the work programme and budget
proposals.® After such a general statement, it separates the provisions between the
work programme proposal and the budget proposal in order to address the minimum
requirements for each category. The work programme should:

a)Define clear goals, deliverables and deadlines for significant activities; b) Clarify how

the activities in the coming Year will contribute to realizing goals set forth for activities,

and c) Identify significant risk factors and relevant actions to manage risk.*

There are fairly detailed provisions on the budget proposal, as the operator shall
“explain the allocation procedures for charging costs”.* However, the most
important provision concerns the structure and content of the budget items,
specifying the items according to the activity that should be performed by the joint
venture.® This is a valuable approach for the non-operators as it secures a fairly
detailed provision to exert control over the overall work programme and budget.

This model also provides a certain flexibility for the operator, as it is allowed to
exceed the budget line by up to 10%, although not by more.than 5% of the overall
budget.® In cases of emergency, the operator may incur a iapbility or expenditure
outside the approved work programme and budget in order to protect life, health or
property.” The model also mentions the power to experid up to a limit of 3 million
Norwegian kroner a year, subject to adjustment by the Opcom. However, the
operator must provide the Opcom, “with no ur<ue delay”, a written notice detailing
all unforeseen expenditure and expenditie-that may exceed the approved work
programme and budget.®

However, it is important to ncte that any event will only be considered an
emergency “if there is not sufficicnt time to present the matter to the committee”,
which implies that if the operavor is going to prepare an emergency plan, it must
consult the non-operators, which is a valuable protection for them. In addition, it is
not very clear whetherthe 3 million Norwegian kroner allowance is included in the
aforementioned percentages or if this is a supplementary sum. The grammatical
interpretation suggests a supplementary allowance as it uses the terminology “may
also”, but a ingica' analysis indicates that they are all connected.

The medior flaw in the Norwegian model is its lack of a resolution process for
deadlocks. As mentioned previously, it is very important to perform the minimum
work programme as established in the relevant licence so that the consortium is
preserved. On the other hand, the model does allow for sole risk operations, which
might be a way of resolving a deadlock, but this resolution is forbidden in situations
that include a minimum work obligation.® Nevertheless, it is important to verify that
any alternative adopted does not provide excessive powers to the operator when it

Norwegian JOA § 2.1.
Norwegian JOA § 12.1.
Norwegian JOA § 12.1.
Norwegian JOA § 12.3.
Norwegian JOA § 12.4.
Norwegian JOA § 12.5.
Norwegian JOA § 12.5.
Norwegian JOA § 12.5.
Norwegian JOA § 18.3 (d).
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deals with the situation. Consequently, flexibility and balance are the key words to
describe any alternative chosen by the parties to address deadlocks related to a
minimum work programme or even the work programme and budget as a whole.

The Norwegian JOA model appears to secure a fairly positive position for the
non-operators and, most importantly, a higher level of participation from the non-
operators in the preparation of the work programme and budget. However, it fails to
provide a resolution process for deadlocks, which might jeopardise the existence of
the consortium.

The AIPN form provides for the existence of a work programme and budget
provision, which is a valuable procedure for the non-operators as it allows them to
exert more control over the key elements of the joint operations - that is, the costs
and expenditure.”

This form follows the common procedure, under which the operator has the
duty to prepare the work programme and budget programmes.” However, there is no
doubt about the supremacy of the Opcom, as the form cle~’ly. establishes the
requirement to obtain the decision-making body’s approval ariG a'so the authority of
this committee to make modifications to any work prograrame and budget that has
been already approved.”

It is important to note the provision requiring *h= ¢perator to consult with the
Opcom or applicable subcommittees on the corte: ts of the work programme and
budget plans.” This is a very positive provisiet: {or non-operators, as it allows them
the opportunity to give their input on such i:uportant issues. However, the provision
only mentions “consult”, which means “hat the operator may not necessarily use the
non-operators’ suggestions. In addition, the AIPN model allows a multi-year work
programme and budget, which iuight cause problems.” On the other hand, the
model also requires a fairly reasanable amount of detail in the work programme and
budget proposal, so it is much: easier for a non-operator to exert control when voting
on the work programmie and budget proposals in the Opcom.”

This model also secures certain flexibility for the operator, as it may overspend
by 10% on eac item approved, but it must not exceed 5% of the total work
programme ai.d budget approved for the year.’® If the operator exceeds these
percentages, it must obtain the approval of the Opcom.”

However, this restriction does not apply to urgent matters (eg, explosion,
sabotage, crude oil release), when the operator is allowed to incur expenditure
without obtaining the Opcom’s consent.” Nevertheless, the operator shall “as soon
as reasonably practicable, report to Non-Operators the details of such event and any
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measures Operator has taken or plans to take in response thereto”.” It could be
suggested that this provision achieves sufficient flexibility to protect both the
operator’s and the non-operators’ interests, but this is not entirely true. First, “as
reasonably practicable” is not the best wording for urgent measures. It should
provide that “immediately after the event” the operator should report to the non-
operators. Secondly, an immediate response from the non-operators may allow their
input on alternative plans and decisions to deal with such a catastrophic event.
Thirdly, for a plan to address the emergency, the operator must obtain the non-
operators’ approval — the consequences of the measures will affect all the contracting
parties, so it is reasonable to allow them to participate at such a critical moment.

This model adopts a resolution process for deadlocks regarding the minimum
work programme, which will be imposed by the owners of the applicable petroleum
title:

The Work Program and Budget agreed pursuant to this Article shall include at least that

part of the Minimum Work Obligations required to be carried ‘out during the Calendar

Year in question under the terms of the Contract. If withiri tw2 time periods prescribed

in this Article 6.1 the Operating Committee is unable to ag-ee on such a Work Program

and Budget, then the proposal capable of satisfying the Minimum Work Obligations for
the Calendar Year in question that receives the la:z¢est Participating Interest vote (even
if less than the applicable percentage under Artic'2 5.9) shall be deemed adopted as part
of the annual Work Program and Budget. [ competing proposals receive equal votes,
then Operator shall choose between t'iv:c-competing proposals. Any portion of a Work

Program and Budget adopted pursu:an: 1o this Article 6.1(D) instead of Article 5.9 shall

contain only such operations_fo: tie Joint Account as are necessary to maintain the

Contract in full force and efjec, including such operations as are necessary to fulfil the

Minimum Work Obligatict.s required for the given Calendar Year.*

This resolution process 1s very positive in terms of preserving the integrity of the
petroleum title and, as a consequence, the consortium. However, it clearly gives more
powers to the operator, as this is the body which is likely to retain the largest
percentage iitterest. It is also important to stress that this procedure does not follow
the usual vating processes, as it does not consider the number of parties but only the
level of percentage interests.”” Nevertheless, it is a significant improvement on
previous editions of the model, as the operator used to have even more discretion to
perform the minimum work obligations if consensus was not reached in the
Opcom.*

On the level of detail that the operator must provide, this JOA model form is very
positive for non-operators as it adopts two procedures. First, it imposes an obligation
on the operator to provide “detailed” information on the joint operations, which
generally must be met.* Secondly, it imposes an obligation on the operator to
provide certain detailed information during different stages of the operations.*
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Consequently, this system provides the non-operators with two layers of protection
similar to the right of information.

Finally, it can be seen that the AIPN JOA model secures a reasonable protection
for the non-operators, if they can exert effective control over the Opcom. The non-
operators have valuable participation rights during the work programme and budget
negotiations. However, if the operator has absolute control over the Opcom, from a
non-operator’s perspective this provision may be useful for information purposes
only, rather than effective participation as consultation does not ensure acceptance
of the non-operator’s suggestions. In addition, this model fails to secure an
immediate notification for the non-operators in an emergency situation, where
they could provide assistance or, at least, their advice about an issue that clearly will
affect their interest. Also, the model fails to provide a project team, which could
provide a higher level of participation in preparing the work programme and budget
proposals, but this could be addressed by implementing a subcommittee to deal with
the task.

Under the Greenlandic JOA model form, the operator prepa:es and submits each
work programme and budget proposal, which must be appiovzd by the Opcom.* As
usual, the Opcom also has the authority to amend any approved work programme
and budget.*

It is important to note that there is no requirer:nt to gather the non-operators’
input or even to consult them during the discussion and preparation process of the
work programme and budget proposals. Hoveever, there is a general provision stating
that: “The Operator shall freely consult wi‘n the Parties and keep them informed of
matters concerning the Joint Operatians.”®” As previously mentioned, such flexible
terms indicate that the operator will have extensive discretion to determine the
consultation, which includes tix¢ activities where consultation may be required.

As a consequence, .the. operator may choose not to consult with the non-
operators, and their lack ot participation may increase the chance of the proposal
then being rejected Ly ttie Opcom. This situation is much more complicated during
the exploration “hese, as here there is no requirement to provide sufficient detail on
any proposal.>" Tlius, the non-operators are likely to examine the work programme
and budget proposal for the first time in the Opcom, without any relevant detail —
that is, they will be voting on something they are not entirely sure about, which is
clearly a dangerous situation. On the other hand, the development phase requires
more detail on all proposals, which gives more protection to the non-operators as,
even if they cannot participate in the discussion process, at least enough information
is provided to allow them to make an informed decision in the Opcom.* There are
no requirements to provide detail during the production phase, but this phase is far
less risky and complex than the exploration phase.”
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It is important to stress that the Greenlandic model recognises the importance of
dealing with deadlocks, as follows:

If the Operating Committee cannot decide on the manner of carrying out any Work
Obligations or surrender of acreage required under the Licence in sufficient time to fulfil
those obligations within the Licence terms and in accordance with the Licence
conditions, then such Work Obligations will be carried out or satisfied or surrender of
acreage effected in such manner as shall be favoured by the Party or Parties holding
individually or in aggregate the greatest Percentage Interests, and all Parties shall be
bound by any such decision and such manner of carrying out the Work Obligations or
surrender of acreage shall be deemed adopted as part of the Programme and Budget for
the year in question.”

This procedure is a practical solution to deal with work obligation deadlocks, but
the mechanism provides extensive discretion to the strongest party in the
consortium, that is, the operator. Thus, the operator could abuse such powers by
creating artificial difficulties to get work obligations approve< 1n the Opcom, where
it can decide unilaterally, avoiding Opcom approval. It siiuld be noted that this
resolution applies only for work obligations and surronder of acreage, which are
imposed by the licence, so it does not deal with eny other work programme and
budget proposals that may be necessary during the consortium’s lifespan. Again, this
procedure seems to apply the exclusive opera’ic:. approach to resolving deadlocks in
the Opcom.

This model also provides flexibility ¢>-the overall conduct of the operations, as
the operator is permitted to incur expenditure that is not authorised by the approved
work programme and budget in an_>mergency situation, or over-expenditure of up
to 10% or a defined amour? In the case of emergencies, the operator must
promptly notify the non-ce<rators about the emergency (including actions taken).”
However, in the case of aver-expenditure, there is no provision in the JOA requiring
the operator to nctiiy cthe non-operators about the situation; instead the model
prefers to deal with tnis issue in the accounting procedures.

In conciusion, the Greenlandic model provides extensive discretion to the
operators .ince (a) the operator is not obliged to allow the non-operators to
participate in the preparation process of any work programme and budget proposal
or in the case of emergencies, (b) the model also provides that for work obligations
the ultimate decision is likely to be for the operator, and (c) few details are required
on each work programme and budget proposal, except for the development phase.
The only effective control and participation available to the non-operators is via
Opcom approval, if they have enough control to block a decision, otherwise the
operator will have the total control under the work programme and budget
provision.

Initially, it is possible to make a distinction between the North American JOA
models and all the others. The North American models do not provide control of

Greenlandic JOA § 4.7.4.
Greenlandic JOA § 5.10.
Greenlandic JOA § 3.11.
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operations via a work programme and budget, so the operator has total discretion
under those models. On the other hand, the remaining models clearly secure the
control of the operations via work programme and budget provisions.

It is worth noting that such a situation is similar to the Opcom provision, as the
North American models do not provide for the existence of an Opcom but all other
JOAs do. Thus, it could be suggested that the existence of an Opcom is directly
connected to the existence of a work programme and budget.

As usual, the AIPN and British models provide the non-operators with this
essential participation and control.” On the other hand, the Canadian model does
not contain such any provision, and the AAPL adopts a soft approach as it provides
that the operator shall formulate the work programme, but the non-operators may
only suggest modifications to the operator. Thus, the question arises whether it is
possible to suggest that the British or international non-operators are in a safer
position to determine and control the expenditure of the joint operations, and
whether, on the other hand, the North American non-operators e in a dramatically
weaker position as they do not have any obligation jointly (o approve a work
programme and budget. This seems unlikely as work prograrimes and budgets are
not the only means to control costs and expenditure — other procedures are available,
which are briefly examined below.

However, the main problem is the non-operator:’ participation as the majority of
the JOAs do not require the non-operators’ inv it-during the preparation process of
work programme and budget proposals  cucept the AIPN and Norwegian JOA
models, which strongly indicates the in:no tance of the non-operators’ collaboration
at such a stage. The lack of participaticn oy the non-operators is very negative for the
consortium as a whole, since the iien-operators can add valuable input towards best
practices and higher efficiency

The historically domirent position retained by the operator provides it with
extensive powers to conduct the joint operations. A balanced scenario would make
an important distinCiion between discussion and implementation. This balance is
more likely to ¢ required when a national oil company participates in the
consortium.

The discussion stage is a very important part of any work programme and budget
proposal, as it addresses the main elements of the consortium - that is, the
operations and costs involved. Thus, a higher level of participation from all parties
not only minimises the chance of rejection in the Opcom, but also allows joint
collaboration towards an efficient and effective operation. The best way to obtain
input from the non-operators is to create a subcommittee or project team to deal
only with work programme and budget proposals, with all parties putting forward a
representative. This would give the non-operators the opportunity to participate in
any work programme and budget proposal, even if they cannot control the Opcom’s
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decisions. On the other hand, implementing a work programme and budget will
have a different procedure. In order to maintain the efficiency of the joint
operations, the implementation of the work programme and budget will fall under
the operator’s powers, and this can be controlled by other means, for example,
information provided, right of audits, authorisation for expenditure.

This lack of participation by the non-operators increases the chances of rejection
by the Opcom, if the non-operators can block such a proposal. It may lead to
deadlock, which is a very important issue to be addressed, even though some JOAs
try to resolve this concern. It should also be noted that, whenever JOA models deal
with deadlock, the provision is focused on minimum work obligations, which are
imposed by the licence. However, the outcome is very negative for the non-operators
as the mechanism adopted to resolve deadlocks shows a clear preference for the
easiest solution - that is, a greater discretion to the strongest party of the joint
venture.

Another way to minimise the non-operators’ lack of participation during the
discussion process is the level of detail that is required in a1y proposal submitted by
the operator. A higher level of detail facilitates the non-operators’ decision to
approve or reject a work programme and budget propusal; less detail may make the
non-operators’ decision difficult. The JOA medels vary in their approach, from
requiring a high level of information to a lov’er one.

The most effective way to control the wik programme and budget proposals in
any JOA is the requirement for the Opcam's approval. If the non-operators have at
least a negative control of the Opcciu (e, if they can block any decision), effectively
this control will exist. On the oth=r hand, if the operator has overall control of the
Opcom, the JOA models wil: provide only a bureaucratic work programme and
budget provision, as the nori-operators will be unable to participate at all, but only
observe the decisions taken by the operator. Their only available alternative will be
the right of non-coas=nt or sole risk (if available).

Finally, it is itaportant to stress that the work programme and budget is one of
several mecianisms to control the expenditure of the joint operations. For this
reason, it 1: not correct to say that North American JOA models do not secure any
control of expenditure as they provide other routes to control expenditure.

Therefore, there is no doubt that several mechanisms exist to exert control over
the consortium’s expenditure. One effective mechanism is the authorisation for
expenditure, which is examined in the next section.

This is an extract from the chapter ‘Funding and accounting’ by Anna Ovcharova and

Eduardo G Pereira in Joint Operating Agreements: A Comparison between the IOC and
NOC Perspectives, published by Globe Law and Business.
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