Function and Sources of Contract Law in Hong Kong

[1-56] The common law thus committed itself early to a law of contract
in which more than a serious promise was required; there also needed to
be a bargain towards which each party had contributed. This reflected the
accelerating emergence of a commercial spirit in English life as the feudal

Middle Ages waned and England assumed a leading role in the European
transition to modernity.

(e)  Early-modern contracts

[1-57] The development of medieval English contract law is part of the story
of the common law more broadly. The common law is a highly adaptive and
flexible system. Broadly reflective of custom, it is part of the common law’s
genius that it is in a constant process of adaptation to the gradually shifting
general practices and expectations of the community it serves. It is not,
however, infinitely flexible. Having introduced the requirement of a deed for
pursuing an action in Covenant before the royal courts, it could not simply
perform a reversal and restore the old rule. Like a stately river winding its way
to the sea, the common law frequently meanders but it rarely flows backwards.
Indeed, it is precisely the almost complete absence of exposure to sudden
reversal that principally lends the common law a greater degree of certainty
than is possessed by legislation-based systems.

[1-58] The common law does not change by revolution. It proceeds instead
by piecemeal adaptations. The cobbling together of solutions that are reflective
of the community’s customs, and with the juridical tools which already lik at
hand, characterise the common law’s adaptive method. Working with tiese
tools, the common law bridged the gap between the medieval cétitractual
landscape and the modern law of contract in two phases. The\first\phase, in
the late fourteenth and early fifteenth centuries, was a tempbrary return to
actions of Trespass. The second phase was the emergence, wut of Trespass
in the latter half of the sixteenth century, of a distinct\action of Assumpsit.
Although Assumpsit was the soil from which modern contract law ultimately
sprang forth, until the sixteenth century it was treated by lawyers merely as a
sub-species of Trespass on the Case.™

(N Special trespass (trespass on the case)

[1-59] In responding to the changed conditions of English economic, social
and customary life as the middle ages gave way to early modernity, the King’s
Bench in the later fourteenth century accepted certain claims advanced with
a view to circumventing the requirement of a seal in actions of Covenant.

84 Simpson (1975), n 42 above, p 199.
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av forward in actions of Debt having been effecti?rel_y blockcd.f-‘ these
ms¥ul claims manifested a tactical return by plaintiffs to actions of
§

Trespass.”

seen, the action of Covenant arose out of the action of
[1-601355-‘;[51 ?h(:: 1:;]";:&3!1{51 century. Actions of Trespass were heard in local
F ior to the establishment of the royal courts and their attendant system
e pl1Tre:spass provided relief for the commission of civil wrongs, wh'[c!l
of.u"nzi extended to breaches of agreements or undertakings. The civil
L govered were not governed by any general theory, but dcpcnded_on
- understandings that defied neat theoretical unification: ‘A col!ecuon
mtomar);c substantive wrongs had been given a terminological unity for
e sepﬂl‘;l reasons.’® In addition to its early inclusion of matters later cuv.eFed
by Covlénant, Trespass extended to losses causefd by events as diverse as bn;m; g
dogs, fire, assault, injuring patients while treating their illnesses, .aclmdent thy
djsc];arging vreapons, and badly shoeing horses. I_ncieed, 50 ﬂe)ub.e wzﬁs e
action of Trespass that Maitland styled it, ‘that fertile mother of actions.

[1-613, -With the royal courts came access t{.: ﬂ_‘lerfl l:_-y writs. Not evlery c;\t-r:
wiong; however, entitled a plaintiff to the jurisdiction of .thf: rofya .c$1an.
iy serious misconduct would suffice. The cqnduct c:ompiamed of original 3,:
needed to be expressible in the writ formula, “vi ez annfs el contra Ractflz.ga regt:h
(‘with force of arms and in breach of the king’s peace },.By lhc' mid- ﬁf;e_n
century, however, plaintiffs in actions of Trespass were mcreasmg!).f c;bi?mm%
access to royal justice without pleading either armed force or wf) atmnlht?
the king’s peace.* The Statute of Gloucejster (1278) attempted t{}u dll'rc§l [1::
tendency by requiring such Trespass actions to be heard exclusively in

local courts.™

[1-62] Exchequer continued issuing writs, hcmicver. \f.rhen the Flal';]'ll-:jfi
employed the vi et armis et contra pacem regis dr?fung formula. ”

formalism encouraged ‘creative’ pleading by p]amnffs m order to secu;e ] e
writ that would open the door to royal justice. The King’s Bench would also

i / by the requirement of a
f Debt generally, the way forward was bloc_ked t :

- :.J:Lr:i?e(::jnannd the %equjrerflem that goods needed to be in existence at lhe_ time of the
agreement. In the case of Debt sur obligation, there was the addtt_r?naj requirement ofla
sealed bond. In the case of Debt sur contract, there were the additional ]_melems thalthal
was usually not available against executors of a deceased debtor and the risk posed to the

laintiff by the defendant’s right to wage his law. 1

86 gee gener:JIy: Simpson (1975), n 42 above, pp 207-210; Milsom (1981), n 18 ;30;;
pp 283-313: Teeven (1990), n 18 above, pp 13-20; Ibbetson (1999), n 37 above, pp 39-56;
Baker (2002), n 28 above, pp 329-331.

87  Milsom (1981), n 18 above, p 233

83  Maitland (1936), n 28 above, p 48. d ey

89  As to some possible reasons why plaintiffs increasingly preferred royal justice to local
courts in actions of Trespass at this time, see: Teeven (1990), n 18 above, p 15.

90 6Edwl, c8.
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usually accept such writs as conferring jurisdiction on them, even if they were
unrealistically or disingenuously framed, provided the correct formula was
observed.” In likely recognition of the reality lying behind the ritual drafting
of many of the writs of Trespass, in the 1360s Chancery began issuing them
without even the camouflage of the vi e armis et contra pacem regis formula.®

[1-63] An important step in the direction of a modern common law of
contract was taken in 1372 by the King's Bench in The Farrier's Case® in
which the court accepted jurisdiction in a claim against a smith who had killed
or seriously injured a horse by negligently driving a nail into its hoof. The
writ was issued in the form of a local court plaint with no allegation of an
armed breach of the King’s peace.” The significance of The Farrier’s Case
is that actions of Trespass were soon thereafter effectively divided into two
categories. There was ‘Common Trespass’ (or ‘General Trespass®) which
required the vi et armis et contra pacem regis formula; and then there was
“Special Trespass’ (or ‘Trespass on the Case’)* for redressing private wrongs
which did not involve the use of armed force or violation of the King’s peace %

(&)  Special trespass (assumpsit)
[1-64] Among the private wrongs not involving armed force were those

resulting from breaches of certain agreements or undertakings. This species
of Special Trespass eventually came to be known as “Assumpsit” because the

91 For example, in an action of Trespass before the King's Bench in 1317 the plaintiff
claimed that he had bought a tun of wine from the defendants who, before e, plaintiff
took possession, drew off some of the wine and substituted salt water\théreoy entirely
spoiling the purchase. According to the plaintiff's count, the defendant had drawn off the
wine ‘with force of arms to wit with swords and bows and arrows (™ against the king’s
peace’: Rattlesdene v Grunestone YB 10 Edw IL, 140 (1317). See\aiso Milsom (1981),n 18
above, p 289,

92 Teeven suggests that ‘the royal courts were filling a gap in non-forcible trespass relief
created by the decline of county courts in the fourteenth century’: Teeven (1990), n 18
above, p 16.

93 Y B Trin 46 Edw 111, pl 19, f 19 (1372).

94  Milsom (1981), n 18 above, Pp 290-291.

95  ‘Trespass on the Case’ was not a term that entered into wide usage until the sixteenth
century. Special Trespass writs commenced with the phrase ‘quare cum’ or ‘quod cum'
with ‘cum’ being understood as *whereas’. This opening phrase would be followed by a
statement of the facts and the violated legal duty, each statement being varied to fit the
requirements of the particular case. Hence the eventual emergence of the phrase, ‘Trespass
on the Case’: Teeven (1990), n 18 above, pp 17-18; see also Milsom (1981), n 18 above,
pp 283-284.

96 The reason to sustain the distinction between common Trespass and special Trespass was
probably the availability only in the quasi-criminal common Trespass cases of the process
of capias which could result in the arrest and imprisonment of the defendant. Capias was
not extended to special Trespass until 1504, It is, indeed, possible that the royal courts
‘ceased demanding the fiction of vi et armis in non-forcible wrongs ... in order to spare the
non-violent defendant the extremes of capias process': Teeven (1990), n 18 above, p 16,
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ounting the defendant’s undertakings said to have been violated,

L ak ]
;](;I;red the formula ‘assumpsit super se’ (‘took upon himself’).
em

The retreat from Covenant back into Trespass required changes in the
[1-6%) hich would permit it to serve as the midwife of a law o.f f:omracFua]
Ianer . s corresponding to the changing customs of a modernising society
. Because the common law is a system which responds gradually
o mnm:zéauy to changing customs and expectations, there was never a
0 Prah%[?-l rovided a road map for the transition from medieval Trespass to
mg?i;n cfonll?ract law. With the benefit of hindsight, however, we can see that
the transition consisted of four elements.

[1-66] The first of these elements was th‘c adaptation of Spf:ci?lfTrespas:s
to serve as a vehicle for actions on the m}sperformance. (or m;s _easaélges.
in terms of tort) of agreements or undenahngs. and not just on n.élng‘ mlir
accidental fites, bolting horses, carelessly dlscha{ge_,d Arrows, an f51
tortious riishaps. The common law co-opted the existing law on misfeasance
chieve the necessary purpose. The second element was the incorporation
Etz Special Trespass of rules which would cope with — 1o emp!oytithe
tanguage of modern contract law — breach of wa_lrranty zimd misrcprescliltg ac:]r:j
" he existing law on fraud was the chosen dewce,'whlch was stretche :
modified to meet the required exigency. The.extensmn of Special Trespass nc:
cover non-performance (as distinct fmm nuspcrfofmance) of an d?gree:dnﬁt
or undertaking was the third element. This was acpleved by regari n%‘ ab.ny
of performance on certain occupations as giving rise to an attendant lia ]-11;_1 i
for non-performance, on a flexible deployment of Deca;?;t to cefver c.fe[ :
types of non-performance whereby the defendant was d1s:ahlcd Tom futur
performance, and then by dropping the camouﬁ.age of Deceit and d:sablgr.ne:ll
altogether. Finally, the common law freed Spema‘! 'I:respass_from tht;1 me: Et:fe g
stricture on quid pro quo requiring that the plaintiff’s guid must have
executed thereby denying the enforceability of wholly executory contracts.

(k)  Special trespass and misfeasance

[1-67] When breaches of agreements were actioned in I:‘reb{ or Covenant, the
plaintiff was asserting a right the primary remedyvfor WhI’Ch wa‘as perfonnan;e
by the defendant. In the royal courts, praecipe (‘ln?.Wuct , or prder )\.ﬂ-facsl 11] e
appropriate form of writ under the authority "_}f which the sheriff ordere 13
defendant to satisfy the plaintiff’s claim. Only if the defen_dant defaulted wou
he be summoned to court in order to show cause. Spcc!ﬁg pcrfgrmancc was
the primary remedy, but damages for violation of the plaintiff’s right could be
awarded in lieu.

[1-68] 1If a plaintiff was proceeding by action of Trespass, however, he
asserted a wrong that had been committed against him rather than the denial
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SII Ii a an [Tlakﬁs aco 1o plﬂi]gh my ]aﬂd In seasona
m case m venant Wlﬂl me h]ﬁ
n a ume “thh 1S not SEasonab}e, 1 Shall I'la\'e achton on m}'

g loughs 1 : '
iy zddh;é) caugsc is in all these cases that there is an undertaking and a matter
case.

. fact beyond the matter which sounds merely in covenant. ... In these cases the
l;lainﬁffs have suffered a wrong.

of a right owed to him. The appropriate form of writ was ostensurus quare
(‘show why’) by which the sheriff summoned the defendant to court in order
to justify himself. This procedure was consistent with the quasi-criminal
nature of medieval Trespass. The requirement of the ostensurus quare Wwrit
meant that, in formulating an action of Special Trespass for breach of an
agreement or undertaking, the plaintiff needed to frame his case in a different
way than if he had proceeded by way of a praecipe writ of Debt or Covenant,
In particular, the stress on the commission of a wrong rather than the denial of
a right meant that emphasis was placed on misperformance of the agreement

(misfeasance, in tort terms) causing injury or loss rather than non-performance
(nonfeasance).

the fifteenth century, as we have seen, actions of Covcnal}t .had

. ailable where the claim was for improper performance as dlsﬁp{:
_performance. The ‘matter in fact [that was] beyond t!le matter whic

e 1ml in covenant’ was the commission of a wrong 1n lh{? form of a

mdf-f;ﬂ;‘;n};e of the defendant’s undertaking. Losses caused by improperly

: rmed agreements, even absenta deed, had been successfully encompassed
0 )

by actions of Special Trespass.

(i)
(g ish economy and English society became increasingly

{ilt:rza]rpdta::fi];il;sstricmms :nd informal cqntract-making became m(:hrz

ﬁ-emeé: and widespread to the point of becoming the cusmmarymm;:ls,is .

. -oviem of purchasers being induced to conclude agreements on the

‘1;111.:6 statements made by vendors became more common.

[1-71] B
become unav

[1-69] Even before the formalisation of Special Trespass in the 1370s,
actions of Trespass for misfeasance on the performance of an agreement had
already been successful before the King’s Bench. In Bukron v Tounesende,”
for instance, the defendant ferryman agreed to carry the plaintiff’s mare across
the River Humber. The animal perished because the defendant had overloaded
the ferry. Upon a bill of trespass brought while the court was sitting locally, the
King’s Bench rejected the defendant’s argument that the action should have
been brought of Covenant.” The court held that the action properly sounded
in Trespass. The loss resulted from improper performance of the defendant’s
undertaking — not simply its non-performance — and the defendant would
probably have been liable in trespass even without an antecedent agreement.

Special trespass and deceit

[1-73] The vendor of a horse at the Smith'ﬁeld hors.e and ca;ﬂ:l trhna;l:;ln 1;1l
London might, for instance, state that the gmmal was in good cdi e
was blind. The purchaser might then acquire the horse, only to _ scthe t
defect after completion of the Lrans‘;cnor:c."S;;h nw;r: é:?eiﬁ;:r ey
; of Aylesbury v Waits. e :

E:icfi;e:g:uﬁfave been brorl:rght of Covenant (which would have fm;fi ':oz
want of a deed), Skipworth J rejoined: ‘Do you su?pose that a,man can_t.on yo :
carry his indentures in his purse in Smithfield?’'"* The court’s recogniti

[1-70] In Waldon v Mareschal® another horse was dead. This time the cause
was negligent treatment by the defendant veterinary surgeon, and the writ tisbd
the expression ‘assumpsisset’ (‘*had undertaken’) to recount the term&-of the
undertakings breached. Once again, the defendant argued that the prégor action
was Covenant, and once again the court held that the defendait's negligent
performance of his undertakings properly sounded in Trespays. Actions of

Special Trespass for misfeasance in the context of an agreerneint or undertaking
thereafter began to flourish. Within 70 years of Waldon v Mareschal, the
Yearbook could summarise the position in the following terms:'®

If a carpenter makes a covenant with me to make me a house good and strong and
of a certain form, and he makes me a house which is weak and bad and of another
form, I shall have an action of trespass on my case. So if a smith makes a covenant
with me to shoe my horse well and properly, and he shoes him and lames him,
I shall have a good action. So if a doctor takes upon himself to cure me of my
diseases, and he gives me medicines, but does not cure me, I shall have action on

97 (1348) B & M 358 (also known as The Humber Ferry Case); Milsom (1981), n 18 above,
pp 316-318; Palmer (1993), n 48 above, pp 173—176; Ibbetson (1999), n 37 above, pp 46-—48.

98 If this had been correct the plaintiff must necessarily have failed because (1) the covenant
Was not sealed; and (2) an action of Covenant lay within the jurisdiction of Common
Bench, not King's Bench.

99 (1369) B & M 359; sub nom Daiton v Mareschal (1369) Palmer B D 343.

100

YB 14 Hy VI 18 (1436). See also Holdsworth (1966), n 56 above, p 430.

24

the incongruity between the requirement of sealing in actions of Cox:;ni?t
and the customary practices in horse trading doomed the defendant’s

jurisdictional argument.

[1-74] The plaintiff in Aylesbury v Watts successfully pleaded tha:: E:
defendant had ‘falsely and fraudulently’ warranted the .soundqe;s b:C b,
animal, ‘knowing the horse to be blind.” This form qf pleading, whic s
standard in cases of breach of warranty, suggesls dishonesty on the ven 051 :
part. However, it appears that in actions of Special 'Itresp-ass (or Deceit 0}?1 ;
Case)'™ for breach of warranty, the defendant’s deceitful intent was much les

(1382) YB Mich 6 Ric 11, p 119, pl 27. See also, on very similar facts, Rempston v Morley

(1383) YB Trin 7 Ric T1, p 30, pl 11.

1382) YB Mich 6 Ric II, p 120. ) ;
E\ltboigh the origins of Deceit are not entirely clear, it seems that Deceit emerged from

Trespass: S F C Milsom, ‘Not Doing is No Trespass: A View of the Boundaries Case
[1954] Cambridge Law Journal 105-117, 107-108.

101

102
103
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important than the fact that the plaintiff had been deceived.!™ By not later than
the sixteenth century the defendant’s state of mind had become irrelevant,
and only the factual falseness of the warranty was important.' We thus see
a flexible borrowing from, and adaptation of, fraud in order to patch Trespass
into the task of developing a more serviceable law of contract.

[1-75] The statement needed to be a false warranty of present fact, and not
one of future intention or a prediction. A vendor's false warranty that seeds
about to be sold were from a certain county would be deceitful, but an incorrect
statement that the seeds will grow or that a horse will travel 30 leagues in one
day would not be a deceit.'™ Statements of the latter sort could potentially be
actionable of Covenant if they were promissory. The trespass was the fact of
deception, not an executory promise subsequently broken. An actual Statement
was necessary because the general rule as to quality or fitness was simply
caveat emptor, although a vendor who sold goods knowing that he lacked title
to them may have been liable.'”” Where a vendor was under a statutory duty
to comply with certain obligations as to quality, such as to provide victuals
which were not corrupt, a failure to comply could also expose him to an action
of Special Trespass for deceit even absent an express warranty. '3

[1-76] On the other hand, because the plaintiff was required to be deceived,
no action would lie where the plaintiff knew or should have known that the
Wwarranty was false; thus a plaintiff could not be deceived by a false warranty

that a horse was blind unless the plaintiff lacked an opportunity to inspect the
horse before sale.!®

) Special trespass and nonfeasance

[1-77] A significant barrier on the road from medieval to modern contract
law was the problem of non-performance (as distinct frors misperformance)
of an informal agreement. In medieval English law\(fie~remedy for non-
performance of a contractual obligation resided in an action of Covenant, but
the requirement of a deed closed off royal justice to plaintiffs. The royal courts

104 Tbbetson (1999), n 37 above, pp 84-85.

105 Baker (2002), n 28 above, p331.

106 Anon (1471) B & M 511; YB 11 Ed IV Trin, pl 10; Holdsworth (1966), n 56 above,
430-431; Ibbetson (1999), n 37 above, pp 84-85; Baker (2002), n 28 above, p 332.

107 Holdsworth (1966), n 56 above, p43L

108 Baker (2002), n 28 above, pp 332, 336, 357. However, according to Ibbetson (1999), n 37
above, p 85 (footnote omitted): ‘Statute had forbidden the sale of corrupt food, and it was
consequently held that such a seller would automatically be liable to the buyer. Liability
here stemmed straightforwardly from the breach of the statute and it was irrelevant whether
or not there had been any warranty, The two grounds of liability were treated as wholly
distinct, although both were litigable by superficially similar forms of action of trespass on

the case.’
109 Drew Barantine's Case (1411) B & M 509, YB M 13 Hen IV, f 1, pl 4; Thbetson (1999),
n 37 above, p 84,
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hibited multiple remedies for the same wrong, and this disposition appeared

o stymie the development of an alternative remedy in Special Trespass.'"’
1o

1-78] Where the plaintiff had a bond or a sealed agreement, he could bring
['-- ion of Debt sur obligation or Covenant in the royal courts. However, ﬂ'!&
h}s a?m‘) formal contract-making that accompanied market-based economic
o IlI:; 1;:;11 the operation of the 40 shilling rule in a context of currency
ijeve_ 1::|l'l and’ the continuing decline of the local courts in the foum_:er!th and
mﬂam:h,cemuries meant that there was mounting pressure from plaintiffs for
ﬁﬂ?g:mmon law to provide a remedy in the royal courts for non-performance
of informal contractual obligations:'"!
The increase of commerce was rendering some satisfactory law for ]:hg ent;orcen}?:c;
of contracts an absolute necessity; and, if the common law courts had not supp
it, the Court of Chancery would have.

[1-79] Nenperformance was an obstacle mainly because medieval Trespass
required inore than a mere failure to act.'” For much of the fifteenth cenu;gc,l
the tiespassorial corset into which un;ea]ed covenz.m:s had been sttt:]lue::wn‘
nperaied to constrain the use of Special Trespass in response to ei 4

~erformance of an undertaking. Unconcealed aneml?ts to smuggle comge ain i
::f contractual non-performance into actions of SPE-CI&[ Trespass wou!d . meo
by the ritually dismissive reply: “This sounds in covenant; not doing is n

trespass.”'*

[1-80] There is a reasonably clear theoretical difference betw:aen
nonfeasance and misfeasance; nonfeasance is rarely wrong at common z:lw
without a contract, but liability for misfeasanc:? can often arise mdcpendt.an y
of contract. In practice, however, the distipcuon is frequently not Obl‘:lm.]i:,
if I informally contract with a carrier to bring me a Fart]oad of‘oals, lu;! .t:
brings me a cartload of hay, has he misperformed h1§ undenaluflg or left i

unperformed? If misperformance, I would have an action of Special Trcsga§s
in the royal courts; if non-performance I would need to try my hgq in
Covenant before a local court, but I must claim for less than 40 shﬂlu}gs.
Furthermore, the apparent arbitrariness on the nonfea§ancc‘ rule cxposet;ih it to
constant attempts at either subversion or circumvention, ‘fm.‘ granted atll a:
man may sue a carpenter on an informal agreement for building badly, wha

110 Teeven (1990), n 18 above, p 29.

11 W I V Windeyer, Lectures on Legal History, (Law Book Co, Sydney, 2nd rev edn, 1957)
i i iti tand not simply a failure

112 Some modern manifestations of trespass also require a positive act an mply a
toﬂx‘ eg. i:::‘a‘ v Thomas (1840) 12 Ad & El 117, 113 ER 755 (trespass ab initio), F\:rgf;
v Metraplitan Police Commissioner [1969] 1 QB 439, [1968] 3 All ER 442, [1968] 3

1120 (battery).
113 Milsom (1954), n 103 above, p 108; Teeven (1990), n 18 above, p 29.
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sense can there be in saying that the same carpenter is immune from suit if he
fails to build at all?""'*

[1-81] By the turn of the sixteenth century the obstacle to using Special
Trespass in order to make a claim for non-performance of an agreement had
been overcome. The modus of change, which occurred over the course of
the fifteenth century,'” was the common law’s characteristically pragmatic
process of gradual adaptation employing existing concepts stretched and
adapted as needed to accommodate the people’s evolving customs.

[1-82] The rule against nonfeasance in Trespass actions was in place by the
first decade of the fifteenth century. In the 1400 case of Watton v Brinth!16
and in another case nine years later,"" actions for nonfeasance were brought
against carpenters who had failed to perform agreed work. The court said that
an action of Covenant could have been brought without a deed because the
defendants were obliged to perform under the Statute of Labourers and an
action of Trespass could have been brought for misfeasance, but the present
actions for nonfeasance would not lie.

[1-83] Certain classes of persons were under a public legal duty to perform
services, and this furnished the first breach in the wall excluding actions of
Special Trespass for nonfeasance. The Statute of Labourers, for instance, was
enacted shortly after the Black Death of 134849 in order to prevent certain
workers from leaving their employment.'® The Statute was interpreted as
permitting an action of Trespass where the defendant failed to comply withJaiy
statutory duty to work.""” Although a more obvious line of analysis might have
been to view the legal duty to perform as substituting for a seal in an.ction of

114 Milsom (1981), n 18 above, p 224,

115 Holdsworth (1966), n 56 above, pp 434-441; Simpson (1975), 0,42 2bove, pp 248-280:
Milsom (1981), n 18 above, Pp 322-339; John Barton, “The Actién vn the Case’', in Barton
(1990), n 42 above, pp 39-47: Teeven (1990), n 18 above, pp 28-57: Ibbetson (1999),n 37
above, pp 30-38, 126-130: Baker (2002), n 28 above, pp 333-339,

116 (1400) YB2 Hen 1V, f3, Pl 3; sub nom Wotton v Brinth YB 2 Hy IV Mich pl 9, Holdsworth
(1966), n 56 above, pp 433-434.

117 Anon (1409) B & M 379,

118  *Andif a reaper or mower, or other workman or servant, of whatever standing or condition
he be, who is retained in the service of any one, do depart from the said service before
the end of the term agreed, without permission or reasonable cause, he shall undergo the
penalty of imprisonment, and let no one, under the same penalty, presume to receive or
retain such a one in his service’: (1349-1351) 23 Edw 111, 25 Edw II1, st 2 (Ordinance and
Statute of Labourers), second paragraph of the Statute. The Statute was enacted in order
to facilitate enforcement of the Ordinance; Ibbetson (1999), n 37 above, p 38; At common
law certain occupations — including innkeepers, carriers, physicians, attorneys and some
court officials — were regarded as engaging public duties involving a duty to perform
once their services were engaged: Simpson (1975), n 42 above, p271; Teeven (1990), n 18
above, pp 29-30; Baker (2002), n 28 above, PP 335-336, 407-408.

119 YB Mich 28 Edw 111, £ 21, pl 18 (1354); YB Mich 29 Edw 111, f 27 (1355); Thelnetham v
Penne (1378) 88 Selden Society 7; Teeven (1990), n 18 above, pp 29-30.
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ith i ipe writ requiring compliance with the plaintiff’s right,
e w:_lﬂ;.-lt;t?ri:::;!’:;e\;iﬁedﬁrespgss aslihe plaintiff’s appropriate form
o 3 '?;J}Oncc the principle was admitted that a non-performance could be
#fcuonl- f Trespass where public law duties to perform had been breached,
mb:;a:,: r(:mre difficult to maintain the nonfeasance rule in cases of purely
it

contractual non-performance.

1-84] Common Bench made a decision in 1425 that had the potcnual. tor
. ionificantly the availability of Trespass for nonfeasance. In l'l"f:mi'cml.&;1
h%tzﬁlsﬁ action of Trespass was brought against a builder who undertook'*
Cas truct a mill by a specified date but then failed to do any work on the
m- oy The defendant argued that the action should have been brought of
g which would have failed for want of a deed. Babington CIJ, on
CovenifﬂL. ’s behalf permitting the writ of Trespass to stand, eschewed a
= mat‘il:Snf’liscussion of misfeasance and nonfeasance. He insteaf:l focused
olh::crieral hypothetical circumstances in which nc'm-perfonnanf:e might cause
rlaintiff; damage to furniture by non-repair of a roof, failure lc,) repair a
aﬁfcslrc:eahjing to flood damage, and loss to a client caused by a !awyer s failure
to \‘::d,uln all these cases, according to the ma_ioriry, an action of Trespas:
wct.:ld lie. Martin J in dissent and, evidently displeased at lhE: pl;:'spﬁf.‘:. on
gissolving the distinction between Covenant and Trespass, said: 'If lhls ac lclpd
can be held up on these facts, then for every broken c:rwenam in the wb(:'e
one shall have an action of trespass.”'? No. doubt, Martin J would have mkn
appalled to learn that he was prescient. His !Jrophecy would, how:d\fe; the
some 140 years to be fully realised. The radical approach Iv.;mbrac y :;
majority in Warkins’ Case was emulated elev:::n years later, . but mgsl_c;ase
from the fifteenth and early sixteenth centuries would continue to insist on

; , 0 18 above, p 30.

g'l} "!f.ifﬁ:; (2[;’:32)\!']. pl 33, f36v (1425), B & M 380; Teeven (1990), n 18 above, pp 30-31.

122 “Emprist’ in the writ, French for ‘assumpsit’. . Tmal J

123 In thl::: fifteenth century there were :_uso pﬁssil?ly 1?1'06}:]‘3{1[_ iu;iﬂodzﬁm ;sizcr;at;d;

i vailing procedures of proof, in allowing Speci X

Elgl l[l‘:;aE doma%npof Covenant. What Martin J was ‘perhaps concerned aEt wa“s:hilﬁ
danger involved in abandoning formality in the common law of contract, a Sg:; s
must have been very obvious at the time when the common law courts ]]x:sses ﬁsfaocl:
rudimentary technique for establishing the truth I?y evzdenf:e. and a gross aj; I:;lsadgfgn da;);
and as yet unidealized oracle, the jury, for deciding quesu0n§ of fact. H : e e
been protected from groundless claims by the right to wage m§ law [not only I[;: —
contract, but also in Trespass), the feeling might have been dlfferer_it. Hu_[ in the con :
of the fifteenth century common law there was perfectly good sense in resi Slll]‘l g mge?lg:; ;
attempts to bring tort actions upon agreements withgut producing respeciz_ib [2 lpr:;] s
there had in truth been an agreement. Such attempts, if encouraged, would inevita 'ydeed
to the collapse of the whole structure of the medie\r‘al common 1_aw of c-?nl:'ac:h{a.? mm g
happened in the end), a prospect which was hardly likely to be viewed with enthusiasm by
the legal profession as a whole.’: Simpson (1975), n 42 above, p iﬁi e

124 Anon YB 14 Hy VI, f 18, pl 58 (1436); Holdsworth (1966), n 56 above, pp .
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near to establishing that this claim
Ltd (‘Gold King') at the latter's freight premises in Hong Kong. When the o} ent, the def.endan:hg?gg ::;?niir; knew that the claim was unfounded,
was delivered, it was in good condition. Pursuant to a contract with Cq in good faith, or aidence of any intended claim. It is perfectly true
King stored the clothing on its premises before stuffing it into co ! no sufﬁcter(?de:m say expressly to the defendant, ‘If you do _not
shipping it to the ultimate consignee in New York. Upon arrival in New Yo tiffs witnesses 1.” sue you.' However, Mr Lee [witness for Gold King]
consignee discovered that the clothing was spoiled because the contaj gnsate us We Wit ag to what would have happened if he had not
wet, mouldy and musty-smelling. The consignee sued Cosmo in a New Yo en under no !t!usli?the laintiff's loss of US$104,000. It is necessary
which found that the clothing was spoiled as a result of rain which fell in Hg ont 'bme.somethlﬂqth somg degree of commercial reality. ...
on 31 December prior to the stuffing of the containers at Gold King's p these situations Wi : ise to pay
The New York court awarded damages of US$104,000 against o ent ... there was ample oonsider'zlzllon.to support theh;:r;?llstze Ead
negotiations between Cosma and Gold King, the parties entered into an ag R ;a'ﬁsﬁed that the plaintiff and its witnesses thoug i h):ald
whereby Cosmo agreed to accept HK$300,000 from Gold King as co :i'a"t‘ﬁle defendant and this was a view honestly and reasonably .
towards Cosmo's liability for damages in New York. The first instalment was g 3 ) )
to be HK$45,000, with the balance payable by 36 monthly instalments. for the plaintiff.
made a number of instalments totalling HK$172,800, but then ceased ma
payments thereby leaving HK$127,200 outstanding. Cosmo sued Gold King fo
outstanding balance.

Kaplan J:

.re. however, the party compromising the claim 'knows it to be
hed;:es not provide consideration." This is so notwithstanding that

avaids the expense and trouble of litigation by agreeing to ﬁe
SO 4%« ? : : i
o wank of considaraton on h Grounds Bt e Pl bever e+ J : <o i.f the unfounded claim. This exception can be justified on the

for want of consideration on the grounds that the plaintiff never had a good i ua’\ %he conduct of the compromising party in such circumstances
by

zgfzﬁztam‘es gg:;endant PERHRR S ARl g o U 3 o ¢raudulent,' and therefore an abuse of the judicial process.

To support this somewhat surprising proposition, the defendant relied upon g

particulars, the first three of which seem to me to be the most important and |y
thus, quote them in full.

&0 " Detriment to promisee

ai & ‘Even where it is difficult rationally to suslair.l the view that a thl.[l"lti

‘ : by the promisor can be of any real value to him, common law cou

re 1 eless distinctly ready to find that mr_: thing cons!t:;uit[::; j:ff;j;;

(2)  The plaintiff therefore knew that any goods delivered to the defeadant mig , ation because it is a detriment to the_ pmrmseel; I:-a;t:;?) g
T 1 the plaintiff’s loss of use of the boiler, even for Mpghs s

etriment to him even if there could be no demonstrable bene -

ant. The result was that the loss of the bo%ler’s use by t.he plm]np - f\;iasn

nt consideration for the defendant’s promise to restore it the plainti : clm

’ order. Similarly, Lord Reid in Chappell observed .thal the acquisi i

astomer of the chocolate wrappers ‘required expendature. h.y_the ac(?urlln?

| might not otherwise have incurred’ and that such acqu151-t10n an E eir

to Nestlé by the customer ‘was certainly part of the consideration'.

(1) The defendant’s contract with the plaintiff for the provision of Co
Freight Station Services dated 13 January 1988 expressly stated th
area included 6,500 sq ft with cover and 5,600 sq ft open yard.

(3) The plaintiff further knew or ought to have known thaf\fisa goods stored
open area are exposed to the risk of water damage thiotgh heavy rain. ...
Pleaded particular (1) is correct and not in dispute. HoWavet, Mr Chu [witness fo
Cosmo] told me, and | accept, that it never crossed dtiavmind that goods such as
these cartons would be stored in the open air. The open yard was for conta
and trunks. He also told me, and | accept, that before the Master Agreement w
entered into with the defendant he inspected their premises, and was satisfied thal
there was sufficient covered storage space. Particular (3) is self-evident. .
In Yue Tai Plywood & Timber Co Ltd v Far East Wagner Construction
was held that the drawee of a cheque had provided consideration for
er’s promise o pay by suffering the detriment of accepting the .ch::gue
t-dated form and consenting to delayed presentation. Similarly, in hao,
Yip v Euro Treasure Ltd,'s the drawee of a cheque was held to have

It is clear law that the ‘compromise of a disputed claim which is honestly made,
whether legal proceedings have been instituted or not, constitutes val

consideration, even if the claim ulfimately tums out to be unfounded. It is
necessary that the question in dispute should be really doubtful, it is suffic
if the parties in good faith believe it to be so, even if such belief is founded

a misapprehension of a clear rule of law.’ (Halsbury’s Laws of England, Vol 9,
para 321.)

However, Mr Miu [counsel for Gold King] relied on the next paragraph from Halsbury’

" | ) B
i . C. _ﬂ:‘in‘iflm !S Q
} Me v Simeon (1846) 2 CB 548 135 ER 1061; ( ﬂ“i.&fler v Bis ey { 70 LRSS

449,39 LIQB 181. burn CJ
However, the compromise of a claim will not constitute consideration where the claim Callisher v Bischoffsheim (1870) LR 5 QB 449 at 452, per Cockburn CJ.
is not made in good faith, either because the plaintiff in the action knows that his claim’ [2001] 2 HKLRD 446 (HKCFI).

is unfounded, or where there is no sufficient evidence of any intended claim, ... 16 [1985] 1 HKC 46 (HKCA).
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i t foundation
- : i I i le could not be tolerated, and is withou
suffered a detriment sufficient to constitute consideration for sement. ﬁgf%zgnber. 1875 (Curie v Misa (1875) LR g 15:3
= as s T iss“i“g "eceipts i cheque: | Fx follows: ‘A valuable consideration in the sense

i tion as %
_hgs?;sg:lﬂir:r in some right, interest, profit or benefit accruing to the
€0

e forbearance, detriment, loss or responsibility given, suffered or
m v
aﬁ:e b Chamber already
iti definition given by the Exchequer Cham
uﬂ:e?oot:?:l branch of this judicial description is really the mﬂt:s:

s ideration means not so much that one partglf is profiting as af

b some legal right in the present or limits hi§ legal freedom o
mnt?]orgs an inducement for the promise of the first.

i before us, the promisee used tobacco,
kil ml? ;ﬁdt:: hf::l : legal right to do so. That right he abandoned
e fn the strength of the promise of the testator that for sqch
o years}: p;e him $5,000. We need not speculate on _lhe eﬁqﬂ which
o gd to give u;:: the use of those stimulants. 1t_ is su!fﬁqlent that
'mﬁmml freedom of action within certain m&;u;tﬁdxgﬁg
e uncle’s agreement, and now having fully pe P it
er such performance actually proved a ben
?f gﬁdnﬁ:: 22:1: Tﬁﬁitlhnot inquir:e into it, but were it a proper subject

The giving of the receipts ... constituted detriment to the plaintiff, since hy
them he had acknowledged that the debts which were due to him from
parties had been satisfied."” i

[5-36] An illustration frequently offered both by courts and acs
commentators is the hypothetical promise to pay £100 if the promj;
walk from London to York."® Such an act will be a detriment, in
least of an inconvenience, to the promisee even if there is no beng

promisor. The promisee might have spent the same time and effort d
some other activity.

[5-37] Similarly, the thing requested by the promisor may be regarde
detriment to the promisee even where it involves pursuing a course of;
which is objectively in the promisee’s own best interests.

. we see nothing in this record that would permit a determination that the
é Hamer v Sidway not benefited in a legal sense. ...
Court of Appeals (New York) o
124 NY 538; 27 NE 256 (1891)
Parker J:

Although Hamer is a United States judgment an(;‘:l1 rlnust thzr:ctl‘oraz
i ion i Kong, it is widely regar
shed with some caution in Hong g ; T i
' ition i Notwithstanding that the
mmon law position in England. rom . ‘
ﬂ] y the promisor is objectively in the promisee s best‘m.terest, it
theless be regarded as a detriment to the promisee where it mj.fo]\rels;
ion or surrender of a right or liberty enjoyed b}r the ?mmtseﬁ: i
surrender or suspension which represents the ‘detriment and whicl

constitutes the consideration.

... The question which provoked the most discussion by counsel on this apys
and which lies at the foundation of plaintiff's asserted right of recovery, s whe
by virtue of a contract defendant's testator William E Story became i@eﬂ
nephew William E Story, 2d, on his twenty-first birthday in the sum tha
dollars. The trial court found as a fact that ‘on 20 March 1869\ William E
agreed to and with William E Story, 2d, that if he would r. D@ drinking lig
using tobacco, swearing, and playing cards or billiards for ey until he sh
become 21 years of age then he, the said William E St
him, the said William E Story, 2d, the sum of $5,00
the said William E Story, 2d, agreed,’ and that he %
part of said agreement.’

To similar effect is the virtually contempor:mcu.us Austrav!j{at:t;
oment in Dunton v Dunton.® The defendant agreed ‘W]th his Eomi:‘ 4
her £6 per month on condition that she should convducl ferse i
ety, and in a respectable, orderly, and virtuous manner. Thtz onne;mem
: to enforce payment, but the defendant submitted thai_ e .ag::dd o
msupported by consideration. The Supliemc Court of ‘\a’u:ti;\nz:.l .
ity?! that the former wife was free, within the law, to conduct hers

[Hamer, the plaintiff, was the nephew’s assignee. Sidway, the defendant,
executor of the uncle's estate. Hamer sought to recover the $5,000 assigned |
her, but the executor refused to comply.]

The defendant contends that the contract was without consideration to suppor
it, and, therefore, invalid. He asserts that the promisee by refraining from the use
of liquor and tobacco was not harmed but benefited; that that which he did wal
best for him to do independently of his uncle's promise, and insists that it follows
that unless the promisor was benefited, the contract was without conside

A contention, which if well founded, would seem to leave open for controversy

= i i Contract, (Oxford University
B : i ideration: A Restatement, in Essays on
p i@:s's&l;:: § l%?:i.s}-‘p 195: H G Beale, W D Bishop and M P Furmston, Contract Cases

many cases whether that which the promisee did or omitted to do was, in fact,
such benefit to him as to leave no consideration to support the enforcement of the

& Materials, 4th edn, (Oxford University Press, Oxford, 2005) p 106.
(1892) 18 VLR 114.

17 Thid at 49, 7
18  This celebrated example was first rendered judicially by Brett J in Great Northern Railw

Higinbotham and Williams JJ, Hood J dissenting. But see Chan Man Tin v fo’.’,ifﬁﬂ';’iff;
[2008] 3 HKLRD 593 (HKCFI) in which the plaintiff orally pmrmse:l. l:e i
“of the plain loyalty and chastity’ of the defendant, o prov[de eme A
- accommodation, material support and to ‘cohabit ... and live happily together’.

Co v Witham (1873) LR 9 CP 16.
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any manner she chose; surrendering that freedom was a detriment to hep;

actual duty already owed to a third party can provide sufficient
provided good consideration for the defendant’s promise to pay.

' for a promise. The promisee is, after all, undertaking toldo mtgy
he is already obliged to do under another contract. Neverthe ess, the
i ed common law position is that the performance of a ;?re-ex_:stm e
duty owed to a third party can provide sufficient consideration to
: ! i PrﬂijE.
Shadwell v Shadwell’® the plaintiff har.! entered into a cc{nt{i}:t t;,tlr::
s fiancée. The plaintiff’s uncle then promised to pay the plfnnu ! a]:,
50 annually until his annual income as a Chqncery barrister s
eached 600 guineas. The plaintiff claimed to be entitled to 16 pa?rme}nts,
received only 12. He sued his uncle’s estate for the outs_tandmg our
: yments. The court rejected by majority _the defendants submlssi]-;n
al;-eemem, properly construed, did not involve a reques:1 Ehat e
ouldumarry his fiancée. The dcfcndam.f;‘ s:?conda:y submls-s:.gn was
honauring of an existing contractual obhgatm_n owed to a thi . pa}li;ty
snstitute consideration to support a promise; thus tf’lﬁ plam‘u s
to his fiancée could not contractually support the unc]-e s pr;:;n;]se to
150 annually. This submission, too, was rcjecu?d by major[ty]; tﬁ?ﬁ
t the marriage requested by the uncle constituted both a bene ;
a detriment to the plaintiff. The marriage was a benefit to the unc f‘;
it was an object of interest to him. It was a detriment to the plainti

[5-40] The liberal approaches to finding consideration in Hamer and Dy,
are to be preferred to the older English authority of White v Bluert 2 4
which has been characterised as ‘notorious”.” Bluett owed a sum of 0
his father for which Bluett had given a promissory note. After the father’s
his executor sought to recover on the promissory note. Bluett resisted
by alleging an oral agreement between him and his father according to y
the father undertook not to enforce the promissory note if Bluett wouy]
complaining about the father’s distribution of property among his ch;
The executor submitted that the agreement alleged to exist was unenfo
for lack of consideration, but Bluett argued that he had a right to compjs
and that an agreement to forego that right constituted valid consideration, T
court held that the contract was unenforceable. According to Pollock CB:*

In reality, there was no consideration whatsoever, The son had no right to comply
for the father might make what distribution of his property he liked; and the
abstaining from doing what he had no right to do can be no consideration,

[5-41] Bluett had, if not exactl y a right, certainly a liberty to complain, T
surrender of that liberty should have constituted valid consideration, It has ]
been suggested that “despite satisfying the modern definition of considera : in his position, and
the agrceilenl Wwas not enforced because it was made in a domestic sett QRS 0oy bave:made the most ma:endag ieazisema:d hizwe incurred
alternatively, because it was made under duress).” It is also possible the  (h nduced llh.e.ob_]ecl of hlS- affe:cll;ons omc“ts whjch,wmlld be in every
real explanation for the court’s decision was that jt took a skepticdl view : y liabilities 1:¢sultmlﬁi 12 :;Hd I;a;issmmis;d should be withheld "
Bluett’s testimony; there were no witnesses to the alleged oral agizement wif loss, if the income whic 8

his father, and the promissory note was still in the father’s. pist ession a
time of his death. The obvious problem with these alternative

that they were not among the reasons expressed by th; @n, which res

isor’s benefit identified in Shadwell is consistent with the
'I'I'rl:pg;g::lf?aken in Bainbridge v Fi rmsm_ne.z" The promi sorrequ.este.d
¢ it may be presumed to be of value to him. However, t'he promisee’s
nt identified by the Shadwell court is more pmblematlc.. There was
certained detriment, but merely the possibility lhal. the plaintiff mlgl'at
made certain material changes to his position in re?:ance on the unc_:le 5
se A more fundamental problem with Shadwell is that the promisee/
f was already legally bound to perform the very act requested !31.! t.heitr
r/uncle, and neither the promisor nor the promisee was the su!:gect o
benefits or detriments. The Shadwell court, relying on assertion, did
address this conundrum.

judgment solely on the absence of consideration. Bluert is probabl
best regarded as an anomaly produced by its peculianfacts.

(e)  Performance of contractual duty owed to third party

[5-42] If consideration consists of either a benefit to the ;Jromisor';
a detriment to the promisee, it is fair lo question whether the performane

reasons why the defendant’s counterclaim failed was that it lacked enforceability ‘for wa
of clarity and certainty” because the terms ‘loyalty’, ‘chastity® and ‘live happily together
were Lo “abstract” to constitute consideration ([2008] 3 HKLRD 593 at 603.
22 (1853)23 LIEx 36,2 CLR 301, 2 WR 75.
23 Janet O'Sullivan and Jonathan Hilliard, The Law aof Contract, (Oxford University Press
Oxford, 5th edn, 2012) p 103.
24 (1853) 23 LI Ex 36. )
25  Stephen A Smith, Atiyah’s Introduction to the Law of Conrract, (Clarendon, Oxford, 6l
edn, 2005) pp 110-111,

The challenge of providing a more compelling ratior!ale for the rule
ated in Shadwell was taken up more than a century later in New Zealand

1860 9 CB (NS) 159, 142 ER 62, ) . ) )
gleﬂl;‘}'l insmgce. )Lhe majority consisted of Erle CJ and Keating J, with Byles J dissenting.
(1860) 9 CB (NS) 159 at 174. )

(1838) 1 Per & Dav 2, 8 Ad & EI 743, 112 ER 1019. See Section 5.3(a) above.
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[5-46] Lord Wilberforce thus identifies a real benefit to the promiizoe wh
is not already present in the promisor’s obligation to performta
obligation owed to a third party. Because of the common law tu
only the parties to a contract may enforce its terms.

[5-47] InThe Eurymedon Lord Wilberforce in vokedithe

v

once the coal was actually delivered notwithstan
already contractually obliged to deliver the same coal to the
contract with a third party. Both cases involved a promise in
executed performance of a

not entirely clear whether either case provided authority for the propositi
that an unexecuted underta

th

Sufficiency of Consideration
Consideration

Shipping Co Ltd v AM Satterthwaite & Co Ltd (The Eunry
Council held that the owner of drilling equipment, whi
London to Wellington, had agreed with the New Zealand stevedores g
them for any damage caused by the stevedores to the drill unless the act
commenced within twelve months of the damage. The owner attem
the stevedores for damage to the drill during its unloading, but after
limitation period had expired. The stevedores raised the promised
period as a defence, but the owner argued that the stevedores had i
consideration for the promise. According to the owner, because the st
were already under a contractual obligation to the carrier to unload the g,

equipment, such unloading could not constitute sufficient considerais

the owner’s promise not to sue. The Privy Council, by majority

the owner’s submission. According to Lord Wilberforce, speaking fg
majority: '

In their Lordships’ opinion, consideration may quite well be provided by
appellant [stevedores] ... even though (or if) it was already under an obligg
discharge to the carrier. ... An agreement to do an act which the promisor
the stevedores in relation to their promise to unload the drill] is under an
obligation to a third party to do, may quite well amount to valid considers
does so in the present case: the promisee [in casu, the owner of the drill
the promise to unload was made] obtains the benefit of a direct obligation v
can enforce. This proposition is illustrated and supported by Scorson v Peg
6 H & N 295 which their Lordships consider to be good law.

'medon),3

ive by a subsequent decision of the Privy Council on appeal
ch was ,.,.-LL -

. ong.

Pao On v Lau Yiu Long

i i Hong Kong
Privy Council on appeal from :

?‘:980} AC 614; [1979] 3 All ER 865;

[1979] HKLR 225; [1979] 3 WLR 435

is wi . ; ed all the shares
intiffs (his wife and son, 'the Pacsj ownr Il th
og;::lplg: Estz(lte Co Ltd (‘'Shing On'). Shing _Ons pﬂnugal ast:::
store V‘?in On Building, then still under construction. Lau and ano e
is bfother ‘the Laus’) were majority sharehg!ders :;d aFt:xJonC*uE;n:ré £
i [ :
: ¥ Laus had recently cau ¢
| e e ik Laus wanted Fu Chip to
Tlisted ot i Far East Stock Exchange. The -au
: m:g"&ﬁ ;ullding, but rather than have Fu Chip pﬂﬁhas:am T::osp::;f
i for Fu Chip to buy all the s
n. it was thought preferab!e_ b s s
c os entered into two agreements w ‘
ebm‘nf\' 13;%2:«2; the Paos and Fu Chip, the Paos promised tgots::.:
f;‘gn::: rll:'l Shing Cn for $10.5m. The main agreafmept stt;pﬁ::tggosi e
s i by transferring ;
5 rchase not in cash, but by ‘
. .to pay;? ;ﬁ;z;);ed value of $2.435 each. The completion date waf|sA thrlial
15-ahare;:v973 but was later extended by mutual consent to the end gwp A
£ - i Treement also stipulated that the Paos were not to sELI o ?e
r;aslﬁaargs before the end of April 1974 {'d:s wasa b:ttls:n;h; rgiuz e\;fo 2
ice of Fu Chip shares ag €
B b decline in the market price of
to obtain protection against a dec ;
.a,ig‘sra?::irubiect to the temporary sales r:‘m barg(:. ﬂ;ﬁ;ﬁ;: :gée%egfl m:
idi i hereby he was to
subsidiary agreement with Lau w e
i h on or before the end of Ap ;
et $2'4'35 ol t to their advantage because
d that the subsidiary agreement was nol O ot
iation in the market value o
em of the benefit of any appreciation iy
Laus that they would not procee
hip shares. The Paos told the : J b Aicrsphilin
ir Shing On shares to Fu Chip under the main ag
ﬂ]e:gfer:rr‘ngent was cancelled and replaced by r:.' g:ialrar;t;ag ;hfststh; \::Luz :—:;
ip shares would be wo ea 3
rgoed 60% of Fu Chip s st
i i t that the shares were
il 1974, and an indemnity in the even B dinsilbog i
. The Laus were very concemec_i r :
arasm:*f::lji?itie adversely affected were Fu Chip nottto ‘?hcqt’r:u:;’ ';hoes V\:tlyr:agre?:u;
i ment wi
and so in May 1973 they entered into an agree s
I idi the requested guaran
celled the subsidiary agreement and gave gu: ro. g
" ir Shi hares to Fu Chip in exchang
nnity. The Paos then sold all their Shing On s awes
Fu i i i ent. Unfortunately Fu Chip
Fu Chip shares stipulated in the main agreem L gl
i i rket, and by the end of Apri
did not perform well in the stock market, Ap 3
ht to recover almost $5.
worth only $0.36. The Paos then soug ‘ A T
; i i twee rket price and the guaran
s, being the difference bel n the ma T e ST,
ir Fu Chip shares. One of the grounds upon whick
0 E;;Tas thgt the promise to guarantee and indemnify the Paos was not

contrac
1 3
1e5 on privif

authority of Scof
ery\6f coal was enforceal
ding that the promisee
promisor unde
exchange for|
contractual obligation owed to a third party. It

Pegg™ in which a promise to pay for the deliv

king to perform a contractual obligation owed 8
ird party could provide consideration for a promise. This issue was resol

30
31

32

34

| : ed by consideration. In this regard, the Laus aégued, Lr:;ruaalii; g]b?itg l:da tPOagz
| £ :

ised to do only that which they were already co |
mﬁnoagregm:nt with Fu Chip, so that they gave nothlpg ofhvai?:uf:r 11_2:
' promise to indemnify. The Paos brought proceedings against the ¥

[1975] AC 154, [1974] 1 All ER 1015, [1974] 2 WLR 865,

Lords Wilberforce, Hodson and Salmon, Viscount Dilhome and Lord Simon of Glaisda
dissenting.
[1975] AC 154 at 168,
See Ch 16.

(1861) 6 H & N 295, 158 ER 121.
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Paos succeeded at trial,* but lost on appeal.* They then brought a further a

ird person is sufficient consideration. This view (which accords with
ath
to the Privy Council,

of our law in Safterthwaite's Case-"“h[ie '."he E:%g:g?{;ﬂ sfpﬁﬁ?arjsr
but only in cases where there is no . :
y z:j?-ceelzt::rted to 3i'nduce the making of what Corbin [Corbin on

: mise’. ...
calls ‘the return pro |
an went on to find that the Laus had not established a case for
L
duress.]

sons their Lordships will humbly advise Her Majesty that the appeal
rz:d that the judgment of the trial judge be restored ... P,

Lord Scarman:

- The extrinsic evidence in this case shows that the consideration for the
of indemnity, while it included the cancellation of the subsidiary agree Y
primarily the promise given by the Paos to the Laus, to perform their con it
Chip, which included the undertaking not to sel| 60% of the shares allotted g 4
before 30 April 1974. Thus the real consideration for the i i
to perform, or the performance of, the Paos' Pre-existing contractual obli
Fu Chip. This promise was perfectly consistent with the consideration state
guarantee. Indeed, it reinforces it by imposing upon the Paos an obligati

owed to the Laus to do what, at Lau's request, they had agreed with Fu Chip

Their Lordships do not doubt that a promise to perform, or the perfurrnanaa-
pre-existing contractual obligation to a third party can be valid consideration

New Zealand Shipping Co Ltd v Satterthwaite L tof (The Eurymedon)¥ the
the reason for the rule were stated as follows:—

- The salient facts and legal principles of Pao On may thus be
carised as follows:

ain agreement between the Paos and.FF Chip was
Ii}fz‘P::: cglntractfg to sell all their shares to Fu Chip :1 fi]):cltu;gg:
ion Fu Chip shares at a deemed value of $2.435 eac . ﬁ(] Fz:l C};ip
tal vaiue of about $10.2 million). The Paos also e.lgreecfl\a;} b
&1) percent of their acquired Fu Chip shares until Apri .

party to do, may quite well amount to valid consideration: :
the benefit of a direct obligation ... This Propasition is illustrated ang sup |
Scotson v Pegg (1861)6 H & N 295 which their Lordships consider to be googd

wry 1973. The subsidiary agreement between the Paos and L_aus go:;n:::
ic duress, the extrinsic evi "p) was concluded. In consideration of the Paos entering in

eement, the Laus agreed to purchase by not later than April 1974 60

g e "ahd CDHSIdEI'aIIOH fOI' a p i 2, one ﬁnds cases I'n .mrh‘ f i

| il 1974.
policy has been held to invalidate the consideration. A promise fo pay a s-

, . een the Paos and the

in consideration of his performing his legal duty, a promise to pay for digcha fay 1973. The guarantee and indemnity agreement bc‘“"ﬂ T lbconcltecion

from illegal arrest, are to be found in the books as promises which the [aiy w1 as = concluded. The subsidiary agreement was cancelled. e

enforce: see the cases cited in footnote 2, para 328, Halsbury’s Laws-af Eng e tering into the main agreement, the Laus guaranteed [ é

4th ed, Vol 9. Yet such cases are also explicable upon the ground that'sperson g A ennf f the Paos acquired Fu Chip shares as at April 1974
i i ides n i | rcent o .

promises to perform, or performs, a duty Imposed by law provides =g consid ulfc woll:h 0% J2ss; than 52438 siich. g at April 1974. The Laus also

In cases where the discharge of a duty imposed by law has hedn\treated as valig us o
shove, 5l ot i uty Inpotes by neo)fodh an prt nised to indemnify the Paos should the value of the shares fall be
eed value.

posed by law: sed Williams v Wil
It must be conceded that different judges have adoptiid diifering approac|
, for example, Denning LJ at P 144 ef'seq. with the view of th

] i ion required by the
majority in Williams’ case fter the guarantee and indemnity agreement. The transaction req y

. ‘agreement proceeded in accordance with its terms.
But, where the pre-existing obligation is a contractual duty owed to a third pe : . . 36 each. The Paos
some other ground of public policy must be relied on to invalidate the conside 1974. The Shares in Fu Chip declined in value to $0.36 each.
(if otherwise legal); the respondents submit that the ground can be extortion by i

ttal ga” i posi I ten !h [Ty .

obligation. ... lving a claim of about $5.2 million).

The American Law Institute in its Restatement of the | aw of Contracts (para
has declared that perfi

= . :
Laus denied contractual enforceability of the guarantee and indemnity
ormance (or promise of performance) of a contractual &

hent for lack of consideration. They advanced two propositions.

5 [1973-1976] HKC 377 (LiI.

36 Sub nom Lay Yiu-Long v Pap On [1976] HKLR 892 (McMullin and Leonard |
Biggs CJ dissenting),

37 [1975] AC 154 at 168.

38 [1957] 1 All ER 305, [1957] 1 WLR 148.

i ] ideration
B Past Consideration. According to the Laus. there was no cons:{ie';h oo
- for their promises under the guarantee and indemnity agreement.

[1975] AC 154, [1974] 1 All ER 1015, [1974] 2 WLR 865 (PC).
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ed Terms

mplied Terms Generally

:mes a term will be implied into a contract even though neither
it or even turned their mind to it. For instance, when you next
-ctric kettle you might not think to ask whether the seller actually
- it will boil water, and you probably will not seek an express
aa) it will not electrocute you when you switch it on. Similarly, you
for a promise from the painter who decorates your flat that the
peel off your walls within two weeks. The last time you received

for flu pursuant to an agreement with your physician, you
ot obtain a promise from him that the needle was not infected
evertheless, each of these contracts will contain terms dealing
nate events hypothesised.

e terms are present not because a party signed them, or because
written in a notice by one party and were drawn to the other party’s

because they were expressed in a document or a conversation
rmed part of the agreement between the parties. Such terms are
en down nor orally discussed, but are nevertheless implied into

Terms Implied by Necessity

~ Business efficacy

Vhere a contract is silent about a matter which becomes important
eement to work as intended by the parties, a clause will be implied

is necessary to give the contract business efficacy.
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Implied Terms
Terms Implied by Necessiry

( o5 must have intended it to bear? Assume that the berth outside had
' under the control of the owners of the jetty, that they could have
and made it fit for the purpose of the unloading and the loading. If this
the case, then the case of The Mersey Docks Trustees v Gibbs' shews
who owned the jetty, who took money for the use of the jetty, and who had
r control the locus in quo, would have been bound to take all reasonable
ent danger to those who were using the jetty — either to make the berth
aood, or else not to invite ships to go there — either to make the berth safe,
ons not to go there. But there is a distinction in the present instance.
outside the jetty was not under the actual control of the jetty owners. It
Hed of the river, and it may be said that those who owned the jetty had no
st upon them by statute or common law to repair the bed of the river, and that
d no power to interfere with the bed of the river unless under the licence of
wryators. Now it does make a difference, it seems to me, where the entire
of the locus in quo — be it canal, or be it dock, or be it river berth — is
or the control of the persons who are taking toll for accommodation which
its user, and, to a certain extent, the view must be modified of the necessary
which the law would make about the duties of the parties receiving the
s This must be done exactly for the reason laid down by Lord Holt in
aniertin Coggs v Bemard®, where he says ‘it would be unreasonable to
‘e sons with a trust further than the nature of the thing puts it in their power to
" Applying that modification, which is one of reason, to this case, it may well
i that the law will not imply that the persons who have not the control of the
taken reasonable care to make it good, but it does not follow that they are
from all responsibility. They are on the spot. They must know that the jetty
used unless reasonable care is taken, if not to make it safe, at all events fo
or it is safe. No one can tell whether reasonable safety has been secured
smselves, and | think if they let out their jetty for use they at all events imply
1ave taken reasonable care to see whether the berth, which is the essential
use of the jetty, is safe, and if it is not safe, and if they have not taken such
e care, it is their duty to wam persons with whom they have dealings that
not done so. This is a business transaction as to which at any moment
s may make any bargain they please, and either side may by the contract
the other the burden of the unseen and existing danger. The question is
ence is to be drawn where the parties are dealing with each other on the
mption that the negotiations are to have some fruit, and where they say nothing
burden of this kind of unseen peril, leaving the law to raise such inferences
reasonable from the very nature of the transaction. So far as | am concerned
‘wish it to be understood that | at all consider this is a case of any duty on
of the owners of the jetty to see to the access to the jetty being kept clear.
ference between access to the jetty and the actual use of the jetty seems to
Mr Finlay says it is, only a question of degree, but when you are dealing with
ons which the law directs, you cannot afford to neglect questions of degree,
just that difference of degree which brings one case on the line and prevents
from approaching it. | confess that on the broad view of the case | think that
could not be carried on unless there was an implication to the extent | have
, atall events in the case where a jetty like the present is so to be used, and,
the case is a novel one, and the cases which have been cited do not assist
el no difficulty in drawing the inference that this case comes within the line.

er MR and Fry LJ agreed with Bowen LJ that the appeal should be

e

The Moorcock

Court of Appeal (England and Wales) I
(1889) LR 14 PD 64; [1886-1890] All ER Rep 530; 5 TLR 316; 6o LT

The defendants operated a wharf in the River Thames, and the p[ainaﬂ,
steamship known as The Moorcock. The parties agreed that the defe
unload and load cargo aboard the vesse!, and that the defendant's
be used for_lhe purpose. It was agreed that before the stevedoring
commence, it would be necessary for the vessel to be tied to the wharf

tide to go out so that the vessel would be resting on the river bed When
came to rest on the river bed, its hull was damaged by a ridgé of h I

beneath the mud. The plaintiff sued in contract for damage to the ""

Bowen LJ:

... The question which arises here is whether when a contract i ot
of this jetty to a ship which can only use it, as is known by blr:il'lm;::i:;hf
_the ground, there is any implied warranty on the part of the owners of th .
if so, what is the extent of the warranty. Now, an implied warranty, or, as it
a oove_nqnt in law, as distinguished from an express contract or éx;;mss
really is in all cases founded on the presumed intention of the parties, aj :
reason. The implication which the law draws from what must obviuusly'
the mter:mcm of the parties, the law draws with the object of giving effi
trgn_sactmn and preventing such a failure of consideration as cannot
within the contemplation of either side: and | believe if one were to take
cases, and they are many, of implied warranties or covenants in law it will b \L~
that in E_dl of them the law is raising an implication from the presurf:ledi tentig O
the parties with the object of giving to the transaction such efficacy as ' O
mustlhave intended that at all events it should have. In business transactis- O
as this, what the law desires to effect by the implication is to give sur;h' i
efficacy to the transaction as must have been intended at all events bjhntn
who are business men; not to impose on one side all the perils of L’\é {
or to Iemlancipate one side from all the chances of failure, but témake e
promise in law as much, at all events, as it must have been in the Eontem
both parties that he should be responsible for in respect of thuse perils or chan

Now what _dfd each party in a case like this know? Forif'we are examining
presumeq intention we must examine into their minds’%s 16 what the transacti
Both parties knew that this jetty was let outfor hire, arid knew that it could onl :
under the contractby the ship taking the ground. They must have known th
groundmg_ that she used the jetty; in fact, except so far as the transport to the
the cargo in the ship was concerned, they must have known, both of them, thal
the ground was safe the ship would be simply buying an opportunity of da
that all consideration would fail unless some care had been taken to see i
ground was safe. In fact the business of the jetty could not be carried on
upm} such a basis. The parties also knew that with regard to the safety of the
c-t_:tmde the jetty the shipowner could know nothing at all, and the jetty ownerm
with reasonable care know everything. The owners of the jetty, or their ve
were there at high and low tide, and with little trouble they could satisfy them:

in case of doubt, as to whether the berth was reasonably safe. The ship's 0 -'
on the_ other hand, had not the means of verifying the state of the jetty, be:
berth itself opposite the jetty might be occupied by another ship at an;f omen

Now the question is how much of the peril of the safety of this berth is it
to assume that the shipowner and the jetty owner intended respectively to k
— in order that such a minimum of efficacy should be secured for the trans

“aw Rep | HL 93.
Ld Raym 909 (918), 1 Sm LC, 9th ed, 201 (216).
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‘corporate reorganisation in Australia, BF began voluntary winding up
mpany from the group was assigned BP’s rights and interests in
agreement. The Shire then informed BP's group of companies that
4 the rating agreement as terminated, because that agreement was
o BP and could not be assigned to any other company. Thereupon,
o terminated BP's voluntary winding up process and reinstated BP to

of the refinery. The Shire still refused, however, to assess BP's rating
s in accordance with the rating agreement. On a case stated, the Full
supreme Court of Victoria found that there was an implied term in
reement according to which the agreement would terminate once BP
.accupy the refinery. BP brought an appeal to the Privy Council.

i[l!)-r:] According to Blowen LJ the implied term must not onj
5 lwus.t _aj;o be one which the parties would have agreed to 1?({. I
minds to the matter at the time of concluding the agreemens
ent,

,[:gii lhTa'i:e existence of cunﬂi.cling commercial motives or jpte
il ber:asil:ablc persons in the position of the parties p
S ;1 able to agree a term had they turned their minds tq
it Ot contracting. In such a case, a term will not be im
b ame) :me Vv Cor‘)perf there was an agreement by Whichp
intmdugeg abprocuraunn fee’ of £10,000 to the plaintiff estate ap,
- €d a buyer for two of the defendants’ cinemas. The pla;
uyer willing to pay the defendants’ price, but the defendant]:'a::

on of Glaisdale:
minds a : 4 ir Lordships turn to the first issue — namely whether there was an implied
bout selling and decided not 1o proceed. The plaintiff cj; e rating agreement that it should come to an end on the appellant company

was still entitled to the procuration fee because of an asserted j ina 1o be in occupation of the refinery site. ...
Lordships do not think it necessary o review exhaustively the authorities

ication of a term in a contract which the parties have not thought fit to
. In inairview, for a term to be implied, the following conditions (which may

there was an ex :
press term requiring pa A

and estate agents always bcr;qr the ;‘f lj:'-; y;n i upon completion Han) nus: be satisfied: (1) it must be reasonable and equitable; (2) it must be
an express term to the co Sk of a vendor withdrawing unlesg essary 10 give business efficacy to the contract, so that no term will be implied
nirary. act is effective without it; (3) it must be so obvious that it goes without

f: (4) it must be capable of clear expression; (5) it must not contradict any
rm of the contract.

hips venture to cite only three passages — albeit they are familiar to
dent of this branch of the law. In The Moorcock® Bowen LJ said:

(b)  Five conditions Jor implied termg

53;6] In the decade.s following The Moorcock, numerous overlappi
t““mf:x[::oum:ied for implying contractual terms. The Privy Cm.m'
. ;(;HS Il:reads together in an appeal from Victoria concernifwgl :
ment project. In so doing, it identified fi cndifi

- . 4 e . -

of which must be satisfied before a term can be irnp(!}j:i:iﬂappmg 3

s if one were to take all the cases, and they are many, of implied warranties
ants in law, it will be found that in all of them the law is raising an implication
the presumed intention of the parties with the object of giving to the transaction
efficacy as both parties must have intended that at all events it should have. In
s transactions such as this, what the law desires to effect by the implication
ive such business efficacy to the transaction as must have been intended at all

BP Refi . its by both parties who are business men ...
efine es [} \ ~ ]
1y (Westernport) Pty Ltd v President, Coun¢itlors and Ratepaye Itis because the implication of a term rests on the presumed intention of the parties

of the Shire of Hastings the primary condition must be satisfied that the term sought to be implied must be
ble and equitable. It is not to be imputed to a party that he is assenting to an

Pri ;
vy Council ssed term which will operate unreasonably and inequitably against himself.

(1977) 180 CLR 266: 16 ALR 363; 52 ALJR 20

BP Refinery (Westem
port) Pty Ltd (BP'
overnm ‘ g
gn - reﬂﬁgiﬁ't::—.ee?:;::rj?n State of Victoria by which it would construct and oea can only be implied if it is necessary in the business sense to give efficacy to
; agreement’). A i i contract, ie if it is such a term that it can confidently be said that if at the i
,BP pould aisigor??r::l:gitnzgea;ﬂz;rg;garﬁsm ct was Ibeing Inegc-ﬁaled sn:me DI‘IIe had said to mh; paniels. 'Whlalt will ha:g?ar:hiﬁ
: a a case?”, they would both have replied: “Of course, so and so will happen; we

not trouble to say that, it is too clear.”
v Southern Foundries(1926) Ltd,® MacKinnon LJ said:
a facie that which in any contract is left to be implied and need not be expressed

ate v Union Manufacturing Co,* Scrutton LJ said:

‘é’geer;f;r::;yiigeaeﬁ:m also p:—:-rmitted performance by third parties. Subseq
t greement (‘the rating a ") wi : v
= ; ! greement’) with

thority of the Shire of Hastings (‘the Shire') in whoie are::' ?h:;)crzll‘?ggry

3

be located. Accordin i
B g to the rating a
g | greement, BP wa i B
mzzt;nﬁgt in thg payment c_af rates for a period of 40 y:a:: r$ﬁewet_f::on
s tnrginhot?m of an entitlement by BP to assign that ag;eenfernat ::r:g oy
y other party, or for performance by third parties Durinrgati?; cours

something so obvious that it goes without saying; so that, if, while the parties were

* (1889) 14 PD 64 a1 68.
[1918] 1 KB 592 at 605, [1918-19] All ER Rep 143 at 149.

[1941] AC 108, [1941] 1 All
’ ER 33
[1939] 2 KB 206 at 227, [1939] 2 All ER 113 at 124,

4
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Terms Implied by Necessity
Implied Terms

making their bargain, an officious bystander were to suggest some exp

C unci] in Bj‘ Re“ﬁnef}’ thlls fﬂcognised ﬁ\'e Uveﬂappmg
0 Pri o
= I s . | i ¥ ppress him with a C{)mmonl ‘\l'y

: implied into a
hich must be satisfied before a term w:él] be énzzl]:?ib]g @
W . . reasonable an ’
The main thrust of the argument for the appellant company was putative implied term must veil)
necessary to give business efficacy to the rating agreement to imply g

i it ‘goes
+ e business efficacy to the contract; (3) so ohw:)us thi;; : Cgtim
it should come to an end on the appellant company going out of gae 1{3(4] i it A by

The Court of Final Appeal has confirmed the m:‘cessg::; :f
g ;.rt conditions in order to imply a contractual term in a g

et .
X ied i ] Tin Shui
lied in Yau Chin Kwan v >

matrix of facts in which that agreement was set, fo imply such a terp BP Reﬁ;e:yT;est ;‘:‘fﬁ—ﬁi fafgphla St pa e o o
- ) e p .- .

meﬂ_f L: There was a written term requiring the defezd?nad{i :12
"t pm:]e:::tlby a specified date. Failure to complete by L'hf e o
th E:-‘;laintiffs to rescind the contract within 28 .;iays fa’}lllr;gp\:n i

o i i completion.

been of the least importance to the respondents. If it was the case, { betreated as having ‘clecle d i waln-f?;ffs wzre T
have been, that tripartite negotiations took place between the State, the | B ~\ieted by the deadline, but the plain - fa
representatives of the B.P. group before the refinery agreement was mage a0t £CT) B e tiafic prescbetipaiod - 28. e . - ponet
=5 - . :h K. 16 months after the project completion deadline tim <
-soml:ad demanded that the plaintiffs corgplet»;? thg purﬁ as:l.e o
. x and stated that there were three terms 11‘nplied into the s
fglregemnt' the defendant was putatively obliged to:

Was an inducement to the B.P. group to enter into the refinery agree
incur the massive capital expenditure necessary to establish a refinery at Cri
— and it may be that in the absence of that inducement the B.P. rep .
Would not have wanted and would not have agreed to establish one there -
it was, to say the least, inequitable to imply a term the application of whij

circumstances of this case means that the rating benefits conferred by
agreement were only enjoyed for five and a half years from 7 May 1964
December 1969, instead of for more than forty years. When the rating agy an,
itself contained no provision for its termination before the expiry of fody
from the commissioning date, fo imply a term which operated to_dep.
who had been induced to establish the refinery of the advantages.of tho
concessions on the ground that those advantages were only to Gniure 0 la
the appellant company remained in occupation of the premisss, cannot,
Lordships’ opinion, be regarded otherwise than as unreasgnable and ineq;

. e h
- the plaintiffs of the state of completion within 28 days of the
(ajgit

o mpletion deadline: , -
. -:icdlect?mel-)ly information on the development’s progress to enabl

i - 10 creccise thelr ght IE:‘ftre ?Jiisiz)gb?::ijon of the development
' intiffs’ tions as to the
er the plaintiffs’ ques!

.

‘completion of the development).
In the light of the provisions of the refinery agreements aiich attention ha

drawn, it cannot have been the presumed intention ¢f the parties that such a fer
should be included in the agreement. If an officious bystander had as
appellant company at the time the rating agreement was negotiated whetl
was what was intended, he would have been suppressed — well, “testily”
— with “Of course not!”. Indeed, their Lordships doubt whether the reaction o
respondents at the time the agreement was being negotiated would have

different, even though years later they sought to take advantage of the cha
occupation of the site,

Kong Court of Appeal rejected implied terms (a)and (b)‘, onlzlelz I::z;i
. 1d work without them, especnaily because imp i

! mﬂm‘f; Cﬂ;ﬂ the information the plaintiffs might need. Funh;r{n en;
: E’;‘Oﬁ‘;’; :ourt it could not be said that implied lerm:s (a) :;;1?3;{ a)m\:mr
! sgaying’ becau‘sfe the completion of the development “wou

ent and thus open to query and challenge’.”

nce Wl[h th‘E reﬁner!r Eg g ¥
L s

Appeal allowed. Lord Simon of Glaisdale spoke for the majority of the Board, i _
also included Viscount Dilhorne and Lord Keith of Kinkel. Lord Wilberforce and ar

4 HKCFAR
i 2002] 1 HKC 243, (2001)

K y Whale View Investment Ltd | HK( 4

3 {%Iﬁef?{}[({ii;) 87, paras 23 (Bokhary PJ) and 59 (Ribeiro PJ) (HKCFA)

O 312 HKLRD 1 (HKCA). r
a! 10 (per Rogers VP, Le Pichon JA agreeing).

Morris of Borth-y-Gest dissented,

[2009] Bus LR 1316.
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: WLR 1988,
0 [2009] UKPC 10, [2009] 2 All ER 1127, [2009] 2 All ER (Comm) 1,[2009] 1
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Implied Terms

as a ‘seri i i
series of independent tests which must each be surmoy
Nled

:‘5 a Wh??{iagaiﬂst the relevant background, would reasonably pe v
0 mean?"!? Although Belize Telecom concerned the impli Catiy he
4 company’s articles of association, Lord Hoffmann made it n- ;

that the approach favoured b
- l i .
et o destiors. Y the Board was applicable to al] legal ins

ﬁi}lgﬂ el;::ll;cnfr:loﬁ the five conditions identified in Bp Refir
; Y Tundamental. In particular, a term
?:'1 reasonable and equitable.” The Privy Council i:1 E‘t’ ??1;; el
tlure of the asserted implied term to satisfy this first cunditio’:;e ol

fun T
damental reason for rejecting it; the term’s lack of necessity to)

a C. y p .
dan

(c)  Reasonableness of term insufficient

0. , ; .

][)e;ﬂn;;[ ; ;?}?[:;vtc:vmg a disputed residential tenanty-agreem
12 i at a term may be implied if it ig pe

an additional test of necessity is not required? The Hi)ul:f [;J’FSSS:::;IE,

rejected that view on appeal, insisting that no tepmein be implied :

to gf\’& EfﬁCﬂC}' to an th
: Y contract u i
bJ five. nless the term is necessary to ac

Liverpool City Council v Irwin

House of Lords
[1977] AC 239; [1976] 2 All ER 39; [1976] 2 WLR 562

owned by the Liverpool City C i
S ouncil. He stopped payin i :
chufeld?rtr?g ;}:::pg\i‘rl:z Scr:':nmcn flacfliﬂes‘ notably th% rfﬂsg ;$$522L?
; e result of repeated act dali 0
operation by many of the building’s tenani:. The Coinccfilv;!:ﬁi:;nc:; f: e
O

Il Ibid at para 27.
12 Tbid at para 21.

1 ;
3 Seealso Kenworth Engineering Ltd v Airport Authority [2002] 1 HKLRD 796 (HKG
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Irwi i i i
"win resided in a maisonette on the 9th and 10th floors of a 15-storey tower bl

]
!

bargain, the courts are willing to add a term on the ground that without it the contract

Terms Implied by Necessity

iwin for possession. Irwin responded with a counterclaim for £10 nominal
aging, inter alia, breach of an implied term to maintain the common
irial, the Council obtained its order for possession but Irwin was
‘wie £10 damages. The Council successfully appealed to the Court of
o members of which (Roskill and Ormrod LJJ) held that there was no
¢ the sort contended for by Irwin because it was not necessary to do
to give the contract efficacy. Lord Denning MR agreed that the appeal
dismissed but on the alternative grounds that: (i) a term can be implied

provided it is reasonable (as distinct from necessary) to imply it; (ii)
able to imply a term requiring the landiord to take reasonable care to
and staircase in a state reasonably fit for use: (iii) Irwin had not,
that the Council was in breach of the implied term. Irwin brought

or appeal to the House of Lords.

§

the lifts

rforce:
ar first the tenants’ claim in so far as it is based on contract. The first step
ascertain what the contract is. This may look elementary, even naive, but
me'ta be the essential step and to involve, from the start, an approach
frons, ii-simpler than, that taken by the members of the Court of Appeal.
at at documentary material. As is common with council lettings there is
Jemise, or lease or tenancy agreement. There is a document headed
Corporation, Liverpool City Housing Dept." and described as ‘Conditions
-" This contains a list of obligations upon the tenant — he shall do this, he
do that, or he shall not do that without the corporation’s consent. This is an
of obligations added to from time to time, no doubt, to meet complaints,
situations, or problems as they appear to the Council's officers. In
ar there have been added special provisions relating to multi-storey flats
are supposed to make the conditions suitable to such dwellings. We may
nder ‘Further special notes’ some obligations not to obstruct staircases and
s, and not to permit children under 10 to operate any lifts. | mention these
agnition of the existence and relevance of these facilities. At the end there
for signature by the tenant stating that he accepts the tenancy. On the
$' side there is nothing, no signature, no demise, no covenant: the contract
effect as soon as the tenants sign the form and are let into possession.

then a contract which is partly, but not wholly, stated in writing. In order
ete it, in particular to give it a bilateral character, it is necessary to take
of the actions of the parties and the circumstances. As actions of the
we must note the granting of possession by the landlords and reservation
of the ‘common parts' — stairs, lifts, chutes, efc. As circumstances we must
the nature of the premises, viz, a maisonette for family use on the ninth floor
block, one which is occupied by a large number of other tenants, all using
‘common parts and dependent upon them, none of them having any expressed

gation to maintain or repair them.

that the construction of a complete contract out of these elements involves
of ‘implication’ may be correct; it would be so if implication means the
lying of what is not expressed. But there are varieties of implications which
ourts think fit to make and they do not necessarily involve the same process.
e there is, on the face of it, a complete, bilateral contract, the courts are
etimes willing to add terms to it, as implied terms: this is very common in
antile contracts where there is an established usage: in that case the courts
spelling out what both parties know and would, if asked, unhesitatingly agree

part of the bargain. In other cases, where there is an apparently complete
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a case in which the evidence does not justify a finding that the 1996 mortaas, - i
procured by Mr Li's undue influence. 9ag and then sells it to a third party who was unaware afthe tisicdmearistn

34. 1 do not wish to leave this issue without expressing the hope that in e

cas i i
cases, where undue influence has to be proved but where the relationshi There is, however, another type of third-party situation which since

m: parties is not a relationship that falls within Slade LJ's Class 24 g ignifi i

parties will concentr_q!_e on whether the evidence justifies the infes 020 has pencied o) e tatis o

i(::r;l uae:iar;hc:lc_:f tpr{:ul::.exI:-llI:r'hes. the impugned transaction was procured . Typically, the situation involves a contract of surety entered into by
; is to say, by an abuse by the allegedly dominant party of - cial institution and the wife of a person who has borrowed, or proposes

and confidence reposed in him by the allegedly sub i B e i
in such cases to, and attempts to ?;woke the as;;stan;: r:f:rer;tn Zatllgyg'ed , from the institution. The wife guarntees he hushand's Sighats el

presumption of undue influence are, in my opinion, likely to be, as they mortgages her property (or property she owns together with her husband)
;nv:;;sbr;a:i{dae source of confusion and an impediment to the evaluation e s security for her husband’s loan. Repayments on the loan fall into arrears,
nce. financial institution seeks to exercise its contractual rights against the

The wife then resists the financial institution’s claim by arguing that
tractual undertakings were induced by her husband’s undue influence
ch the bank had actual or constructive notice, thereby entitling her to

cind the agreement.
ci

44. ...I would dismiss this appeal.

Lord Foscote NPJ delivered the judgment of the court. the o
A ther mem,
Lwere Bokhary PJ, Chan PJ, Ribeiro PJ, and Mortimer NP.J. P

g;‘ﬁsfgbﬂg“;f;‘;‘ "Lﬁna‘ nglPeal‘S_judgment in Li Sau Ying confiny to the 1990s the prevailing doctrine was that the financial
assfoumuisten il egH;?i Ofl,gr:i?'lscd ket for presumed undue infly itlon:~as a third party to the alleged undue influence, would not be
stsceal SEERAnes Ol tﬂ ords in Egridge. It also neatly illustrafg onsible unless it had actual knowledge of the husband’s conduct or unless
e Rh R a h:t'ewsmn.. The Court of Final Appeal usband was acting as the financial institution’s agent. Agency in such a
Mr Li’ £t gl o 4 high degree of trust and conf n rarely arises.'™ Certainly, the ‘mere fact that a debtor is required by
Li’s financial judgment and business acumen’. Yet this was no

to estabish g - to obtain security for facilities and the debtor then approaches the
[;ES T prcsum_puop O_f undue influence. More was required in does not mean that the debtor is acting as the agent of the Bank.'!%
of an agreement which indicated that Mr Li was ‘unconscionabl

wife would therefore generally be liable on her agreement with the
the trust and confidence she placed in him'; in other words, an . . v

which ‘called for an explanation’(Etridge), or which could e
reasonably accounted for on the ground of friendship, relatitnship.
or other ordinary motives on which ordinary men act’\(Alk rd v :
Whereas some earlier mortgage agreements were \’K%\ ble on t
bcqause they were so clearly disadvantageous to 1, the 1996
which superceded those previous agreement ot. Rather,
mortgage improved Ms Li’s position by allowing her to discharge an e
mortgage and refinance at a lower rate of interest. To the extent that
11}v01vement influenced Ms Li’s decision to conclude the 1996 mo
did not constitute any undue influence; that transaction could be exp
the basis of ordinary commercial considerations.

This area of the law underwent a significant shift in 1993 with the
of Lords decision in Barclays Bank plc v O’Brien.'® The defendant’s
d (Mr O’Brien) had an interest in a business which was running up
asing overdraft with the plaintiff bank. The bank required additional
in exchange for continuing and increasing the overdraft, and asked
_charge over Mr and Mrs O'Brien’s matrimonial home. Mr O’Brien
y represented to his wife that the proposed charge was temporary and
to £60,000. When the bank presented the documents to Mrs O’Brien
signature, including a side letter recommending that the couple receive
dent legal advice, she signed them without reading. The indebtedness
e bank eventually reached £154,000, and the bank sought to enforce the
arge against the matrimonial home. Mrs O'Brien resisted on the basis that
ignature had been procured by her husband’s misrepresentations, that the
had notice of such misrepresentations, and that she was therefore entitled
ind her agreement with the bank. The House of Lords agreed. Although
e turned on issues of misrepresentation, Lord Browne-Wilkinson (with

(d) Undue influence and third parties

[14-54] It has already been noted that operative undue influence entitlé!
weaker party to rescind the contract, but that rescission will be barréd' :

third party without notice acquires interests that would be adversely
by rescission. This type of situation will typically arise where, for i
the dominant party unduly influences the weaker party to transfer pro

Cf Avon Finance Co Lid v Bridger [1985] 2 All ER 281.
Bank of China (Hong Kong) Ltd v Tsang Sheung Bun [2013] 5 HKLRD 62 at 75 (HKCA).
' [1994] 1 AC 180, [1993] 4 All ER 417, [1993] 3 WLR 786.

696
697




Duress, Undue Influence and Unconscionabiliry
| Undue Influence

}vhorrf the other members of the Board agreed) discussed the eir
mhwhlch a lender wo_uld be placed on constructive notice of 3
when a borrower’s wife is providing surety for her husband’s :

{ the same time, the high degree of trust and confidence and emotional
A dence which normally characterises a marriage relationship provides
abuse. One party may take advantage of the other's vulnerability.
nily, such abuse does occur. Further, it is all too easy for a husband, anxious

desperate for bank finance, to misstate the position in some particular or
d the wife, wittingly or unwittingly, in some other way. The law would be
defective if it did not recognise these realities.

... a creditor is put on notice when a wife offers to stan
I(.i]ebls Py the combination of two factors: (a) the transac
nancial advantage of the wife; and (b) there is a subst

d surety for her &
tion is on {

that kind that, in procurin i act as sure = n:nk e ] eed to prof
3 g the wife t .
R e s 31 : \: - surety, t!1c husband hag . |n O'Brien’s case this House decided where the balance should be held
to set aside the transg an these competing interests. On the one side, there is the need to protecta

inst a husband's undue influence. On the other side, there is the need for
nk to be able to have reasonable confidence in the strength of its security.
ice it would not provide the required money. The problem lies in finding the
best designed to protect wives in a minority of cases without unreasonably
ng the giving and taking of security. The House produced a practical
tion. The House decided what are the steps a bank should take to ensure it is
affected by any claim the wife may have that her signature of the documents
'-p'rocured by the undue influence or other wrong of her husband. ...

It follows that, unless the creditor who is put on inquiry takes reas
A50MNg

satisfy himself that the wife’s a
: f greement to stand surety h
the creditor will have constructive notice of the v.li-fifﬂ;-.'tsyri;ﬁhr.':m= i

[14-58] The current obligati |

. gations of a bank to advise and w. e ag
a surety f.rom a wife, husband or similar domestic partner acnr::: "
sﬂ%mg 1n a non-commercial relationship to the debtor l;ave bgen
codified in a more recent landmark decision of the House of Lords.

P

.. In O'Biien's case Lord Browne-Wilkinson prayed in aid the doctrine of
ctive otice. In circumstances he identified, a creditor is put on inquiry.
thaf is;s0, the creditor ‘'will have constructive notice of the wife's rights' unless
seitor takes reasonable steps to satisfy himself that the wife's agreement to
qd 3urety has been properly obtained.™

‘ Lord Browne-Wilkinson would be the first to recognise thisis nota conventional
the equitable concept of constructive notice. ... The transferor wife is seeking
from the very transaction she entered into with the bank, on the ground that
r apparent consent was procured by the undue influence or other misconduct,
as misrepresentation, of a third party (her husband). She is seeking to set
her contract of guarantee and, with it, the charge she gave to the bank.

Royal Bank of Scotland v Etridge (No 2)

House of Lords

[2002] AC 773; [2001] 4 All ER 449; [2001] 3 WLR 1021-
[2002] 1 Lioyd's Rep 343 : O

For a brief statement of the facts 4
at para [14-44] above. » see paragraph 5 of Lord Nicholls’ speech extra \QO
Lord Nicholls of Birkenhead: <
... The lawimposes no obligation on one party to a transaction to check whether
other party’s concurrence was obtained by undue influence. But O'Brien's case
s introduced into the law the concept that, in certain circumstances, a party to a
tract may lose the benefit of his contract, entered into in good faith, if he ought
1o have known that the other’s concurrence had been procured by the misconduct

a third party.

41. There is a further respect in which O'Brien’s case departed from conventional
pts. Traditionally, a person is deemed to have notice (that is, he has
ructive' notice) of a prior right when he does not actually know of it but would
learned of it had he made the requisite inquiries. A purchaser will be treated
having constructive notice of all that a reasonably prudent purchaser would have
discovered. In the present type of case, the steps a bank is required to take, lest it
fme constructive notice that the wife’'s concurrence was procured improperly by
|:= er husband, do not consist of making inquiries. Rather, O'Brien’s case envisages
that the steps taken by the bank will reduce, or even eliminate, the risk of the wife
. entering into the transaction under any misapprehension or as a result of undue
.-Lhﬂuence by her husband. The steps are not concerned to discover whether the
wife has been wronged by her husband in this way. The steps are concerned to
' minimise the risk that such a wrong may be committed. ...

-.. The Complainant and Third Parties

34. The problem considered i
in Barclays Bank pi ‘Biieq™
5 g plc v O'Biieg™
Satgh{:ﬂg:;gsge:g;ﬁzpae?; n:z 2f wmr?‘amﬁvely recent origin. It t:r?ses aontft
wnership over the last 30 or.40
:L stf;:lt nﬂzv:;%pvr?em, I;:e gre:t increase in the number of hgzac;{sem'
ives. More than two-thirds of householoers'| i
I ars'in th
:n%\:tnwrl'u their own homes. For most home-owning couples ntheﬁ l;gm are
e r:a uable asset. They must surely be free, if they so u:rish to use th
o eans of raising money, whether for the purpose of the hl‘xsband's b
il iaf:ar other purpose. Their home is their property. The law should not
i n : e use mey may make of it. ... Finance raised by second mortgages
principal’s home is a significant source of capital for the start-up of small busi ‘. :

35.

= fruittrt;? efclr%dgam of home-owners to make economic use of their homes is

e l;a nk must be able to have confidence that a wife's signature o

oo 3; g ;radrgcee and charge will be as binding upon her as is the signat

o st n documents which he or she may sign. Otherwise banks will notb
g to lend money on the security of a jointly owned house or flat. E

| 43. The route selected in O'Brien’s case ought not to have an unsettling effect
| on established principles of contract. O'Brien's case concerned suretyship

107 [1994] 1 AC 180 at 196, [199
.[1993] 4 All ER 417 at 4
108 [1994] 1 AC 180, [1993] 4 All ER 417, -

Im See [1994] 1 AC 180 at 196, [1993] 4 AllER 417 at 429,
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transactions. These are tripartite transactions.

‘ They invol
g;eiﬁgo(rj eagg th-nla_}?uarantor. The guarantor enters i:to tht::v;ara“;a s
r. Ihe guarantor assumes obligations. On the face of |

the guarantor usually receives no benefit in

?é\;e:ucrag a commercial bas:_is. Leaving aside giuersn;vl::gfesfht:e -

i 1htg and the de:btor Is commercial, a guarantee transacbmr?

i gaar?ntgr Is concemned. The creditor knows thi :
N's case is directed at a class of contracts which ha:s;hei-sa]

own. That said, | must at a late iy
: N L r stage fi
wider implications of the O'Brien de c?si:;i: this speech retum to the

The Threshold: When the Bank is Put on Inquiry

44, In O'Brien's case the H i

Brier ouse consi
gther credl’for, is "put on inquiry'. Strictl
is not required to make

clear cut is the case where the wife becomes surety for the debts of a
whose shares are held by her and her husband. Her shareholding may
, or she may have a minority shareholding or an equal shareholding with
and. In my view the bank is put on inquiry in such cases, even when the
‘director or secretary of the company. Such cases cannot be equated with

<. The shareholding interests, and the identity of the directors, are not a
guide to the identity of the persons who actually have the conduct of the
business.

- a Bank Should Take

principal area of controversy on these appeals concerns the steps a
id take when it has been put on inquiry. In O'Brien’s case Lord Browne-
said that a bank can reasonably be expected to take steps to bring home
\wife the risk she is running by standing as surety and to advise her to take
nt advice.”* That test is applicable to past transactions. All the cases
efore your Lordships’ House fall into this category. For the future a bank
these requirements if it insists that the wife attend a private meeting with a
tative of the bank at which she is told of the extent of her liability as surety,
of tha fisk she is running and urged to take independent legal advice. In
“ior@heases the bank, to be safe, has to insist that the wife is separately

Ry

Wy Lords, it is plainly neither desirable nor practicable that banks should be
d to attempt to discover for themselves whether a wife's consent is being
d by the exercise of undue influence of her husband. This is not a step
ks should be expected to take. Nor, further, is it desirable or practicable
‘panks should be expected to insist on confirmation from a solicitor that the
has satisfied himself that the wife's consent has not been procured by
influence. As already noted, the circumstances in which banks are put on
are extremely wide. They embrace every case where a wife is entering
a suretyship transaction in respect of her husband’s debts. Many, if not most,
would be understandably outraged by having to respond to the sort of
oning which would be appropriate before a responsible solicitor could give
a confirmation. In any event, solicitors are not equipped to carry out such
ise in any really worthwhile way, and they will usually lack the necessary
erials. Moreover, the legal costs involved, which would inevitably fall on the
nd who is seeking financial assistance from the bank, would be substantial.
require such an intrusive, inconclusive and expensive exercise in every case
be an altogether disproportionate response to the need to protect those
. presumably a small minority, where a wife is being wronged.

il:red the circumstances in
Y y this is a misnomer. As alr :
S e o inquiries. Eut it will be convenient to u::dnie
il become accepted in this context. The Hous
L e thoc: which must be crossed before a bank is o
e level is set much lower than i i
: is re
_cc;lntrary evidence, the court may infer tha e
influence. Lord Browne-Wilkinson said: 1

put on inquiry, Fg
to satisfy a court
t the transaction was pro

Therefore, in my judgm i
} ent a creditor is put on ingui i
surety for her husband's debts by the comiinaﬁonngfugo”gstgr: el

(a) the transaction is on i ;
e n its face not to the financial advantage of fhe

(b) there is a substantial risk i
al risk in transactions of that ki
: at k
:1; wife to act as surety, the husband has mmm'rtte!l](:i :g;tajh
ng that entitles the wife to set aside the transaction -
In my view, this passage, read in context,

a bank is put on inqui xt, is to be taken to mean, quita
debts. . quiry whenever a wife offers to stand surety fordia: h

46. ...
| read (a) and (b) as Lord Browne-Wilkinson’s brddd sxplanation

: )

hia:b(::r ;v:g:j :bfsrec'lriﬁ:arslas gut ;n inquiry when a wife offers o'stand surety
2 re i

i e e two factors which, takéntogether, constitute fh

41 . H!e pOSItiOII Is llkEWISE H ﬂle ||u ba] |d stan |ety IOI |JIS WIl"eB’
S|

ta LS SU
S“ IJ!BI |§|'. in “ 12 case OI u!llllailled OOI.I'p|E'S, WI lethel ilEtE#OSExual or h'

wh s

v covs T e it e s case) Y
Bank plc."2 of Appeal rightly so decided in Massey v | 4. The furthest a bank can be expected to go is to take reasonable steps to
itself that the wife has had brought home to her, in a meaningful way, the
clical implications of the proposed transaction. This does not wholly eliminate
risk of undue influence or misrepresentation. But it does mean that a wife enters
a transaction with her eyes open so far as the basic elements of the transaction

concerned.

48. As to the type of transactions wh i

o ere a bank is put on inqui

casef _?:gcbn;ﬁi issurety for _her husband's debts is, inF:his contgl:fryét:l?a

re Bl adpm on inquiry. On the other side of the line E.s the case

fomir S r? vanced, or has been advanced, to husband and wife j i
e the bank is not put on inquiry, unless the bank is awam

being made for the husband"
HIET, s purposes, isti Ly
was decided in CIBC Mortgag eps .l;?;v Pm‘flfaﬂlstlnct from their joint purposes.

This is the point at which, in O'Brien’s case, the House decided that the
ce between the competing interests should be held. Abank may itself provide
necessary information directly to the wife. Indeed, it is best equipped to do so.
banks are not following that course. Ought they to be obliged to do so in every
2 | do not think Lord Browne-Wilkinson so stated in O'Brien’s case. | do not
rstand him to have said that a personal meeting was the only way a bank

110 [1994] I AC 180 at 196, [1993] 4 AILER 417 at 429

111 [1994] | AC 180 at 198
. [1993] 4 Al
112 [1995] 1 All ER 929 at 933, peiS!eyfi!EI{ L g Dok TR

113 [1994] | AC 200, [1993] 4 All ER 433,

- [1994] 1 AC 180 at 196197, [1993]4 All ER 417 at 429-430.
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could discharge its obligation to

seems to me that i
» Provided a suitable ive i
be compelled to take this course, Their?g:rsl?: ?o's
r

meeting are understand.
2 able. Co
provided by a customer, it is mer&;ﬂg when a bank see

S6. | shall return later to the steps a bank

Suffice to say, these steps, togeth

appropriately.

57. The position wi
; will be otherwise i
duly advised the wife or. | m;r;w:;dif the bank knows that

at:?r :Uave realised that the wife has not
mstances the bank will Proceed at its own risk

The Content of the Legal Advice

where it is glaringly obvious that th

which no Ccompetent solicitor could p

of Appeal on this point.

solicitor that, in short, the solicitor ha

should it ever become necessary, the

———
115 [1998] 4 All ER 705 at 722 (para 49}

. Itis not unreasonable for the banksg; "

6 "
2. That is the general rule. There may,

case the solicitor should decline to act further
63. In Etridge's case,'" the Court of =

It;fflega! advice is insufficient to avoid
ollows from the views expressed a

in the proposed transacti
; action. As a fi icil
wife the purpose for which he has brg;gtr:g itlf:\?oﬁrcg::l

bring home to the wife the riskg

available, be . l
not wishing Ia" ;

ndependent legal advisor,

should take when | lows
. - ﬂ :
er with advice from a sulicilorf:]cﬁng- o

if the bank knows f
i acts fro
received the .eur;.*pmpriatel.:llﬂ"iM'.rffw'::l:rﬂ,1

s wifec;f c;a;rse be exceptional circum:
S Deing grievodsiy ‘wronged. In

f Appeal said that if
: the transaction is !
roperly advise the wife to enter’, thgfvgj z

bank
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tion that the wife was overborne by her husband or that she did not
understand the implications of the transaction. The solicitor will need to

rmation from the wife that she wishes him to act for herin the matter and
her on the legal and practical implications of the proposed transaction.

.n an instruction to this effect is forthcoming, the content of the advice
from 2 solicitor before giving the confirmation sought by the bank will,

. depend upon the circumstances of the case. Typically, the advice a
- can be expected to give should cover the following matters as the core
the nature of the documents and the practical

. (1) He will need to explain
ces these will have for the wife if she signs them. She could lose her

if her husband's business does not prosper. Her home may be her only

ntial asset, as well as the family's home. She could be made bankrupt.

will need to point out the seriousness of the risks involved. The wife should

4 the purpose of the proposed new facility, the amount and principal terms

new facility, and that the bank might increase the amount of the facility, or
- its terms, or grant a new facility, without reference to her. She should be
> amount of her liability under her guarantee. The solicitor should discuss
o wife's finaricial means, including her understanding of the value of the property
“na charged. The solicitor should discuss whether the wife or her husband has
y ntherassets out of which repayment could be made if the husband'’s business
., lg tail. These matters are relevant to the seriousness of the risks involved.
learly that the wife has a choice. The decision
s and hers alone. Explanation of the choice facing the wife will call for some
ssion of the present financial position, including the amount of the husband's
indebtedness, and the amount of his current overdraft facility. (4) The
or should check whether the wife wishes to proceed. She should be asked
er she is content that the solicitor should write to the bank confirming he has
axplained to her the nature of the documents and the practical implications they
may have for her, or whether, for instance, she would prefer him to negotiate with
bank on the terms of the transaction. Matters for negotiation could include the
snce in which the various securities will be called upon or a specific or lower
to her liabilities. The solicitor should not give any confirmation to the bank

out the wife's authority.

The solicitor’s discussion with the wife sh
ing, in the absence of the husband. It goes
explanations should be couched in suitably non
without saying that the solicitor’s task is an import
y information he needs. If the bank
the solicitor

ould take place at a face-to-face
without saying that the solicitor’s
_technical language. It also goes
ant one. Itis not a formality.

| 67. The solicitor should obtain from the bank an
‘ibils for any reason to provide information requested by the solicitor,
I
I

should decline to provide the confirmation sought by the bank. ...

' Independent Advice
|89, | turn next to the much-vexed question whether the solicitor advising the wife
' - must act for the wife alone. Or, at the very least, the solicitor must not act for the
| husband or the bank in the current transaction save in a wholly ministerial capacity,
] such as carrying out conveyancing formalities or supervising the execution of
| documents and witnessing signatures. Commonly, in practice, the solicitor advising
| the wife will be the solicitor acting also for her husband either in the particular

transaction or generally. ...
71. Next, a simple and clear rule is needed, preferably of well-nigh universal

application. ...
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.» sexual relationship with the debtor gives rise to a heightened risk of undue
.= But the law does not regard sexual relationships as standing in some
category of their own so far as undue influence is concerned. Sexual
ips are no more than one type of relationship in which an individual may
influence over another individual. The O'Brien decision cannot sensibly
d as confined to sexual relationships, although these are likely to be its

any conﬁ‘ict of duty or intere reful icati t. What i iate fo | relati i
st and, mo : ly field of application at present. at is appropriate for sexual ationships
Interests of the wife for him to a e widely, whether it woyg in principle, to be appropriate also for other relationships where trust and
: ccept instructi i pr
Instructions, his g ons from her. If he deq jance are likely to exist.

i s, ssumption of |

;g the or‘ch_nary course of thingss.}gtan! sn
€ requisite advice fully,

the nature of the advice ¢
€comes concerned that

his advice to the wife he

d professional res litieg g
| ponsi
Scils n;wde sufficient r:tssurang::ulﬁ.:.,s L
and conscientiously, £ i 3
caii'ecl_ for has been clarified. I}F at zﬂma"y b=
there is a real rigk that of s

ther i 5
must cease to act for hor r interests or duties T

Obtaining the Solicitor’s Confirmation

izl

The courts have already recognised this. Further application, or development,
e O'Brien principle has already taken place. In Credit Lyonnais Bank Nederiand
Burch"® the same principle was applied where the relationship was employer
ployee. Miss Burch was a junior employee in a company. She was neither
older nor a director. She provided security to the bank for the company's
ft. She entered into a guarantee of unlimited amount, and gave the bank a
.ond charge over her flat. Nourse LJ (at 146) said the relationship ‘may broadly
said to fall under [O'Brien's case]. The Court of Appeal held that the bank was
inquiry. I knew the facts from which the existence of a relationship of trust
\confidenda between Miss Burch and Mr Pelosi, the owner of the company,
be inferrad.

in future the bank sh ecame involyed
d ould communicate dj ectl Wil the tra
its own protection it will require rectly with the wife, lnfgnm . The crucially important question raised by this wider application of the O'Brien

il cip'e. concerns the circumstances which will put a bank on inquiry. A bank is
will have for h ' inquiry whenever a wife stands as surety for her husband's debts. It is
er. She should be told ent that the bank knows of the husband/wife relationship. That bare fact is

' h. The bank must then take reasonable steps to bring home to the wife the
is wi : ; v s involved. What, then, of other relationships where there is an increased risk
::;Sgsga?d. and act for her in giving Z:r?::;:ztsr:ctm agV‘Se _her. sepa ndue influence, such as parent and child? Is it enough that the bank knows
oy e told tha}t. if she wishes, the solicitor ma bi")(;con Irmation to the ba the relationship? For reasons already discussed in relation to husbands and
er husband in the transaction, | o1 My be the same solicitor a es, a bank cannot be expected to probe the emotional relationship between two
uals, whoever they may be. Nor is it desirable that a bank should attempt
his. Take the case where a father puts forward his daughter as a surety for his
iness overdraft. A bank should not be called upon to evaluate highly personal
s such as the degree of trust and confidence existing between the father and
daughter, with the bank put on inquiry in one case and not in another. As with
es, so with daughters, whether a bank is put on inguiry should not depend on the
ree of trust and confidence the particular daughter places in her father in relation
financial matters. Moreover, as with wives, so with other relationships, the test
what puts a bank on inquiry should be simple, clear and easy fo apply in widely

and the practical implicati

t plications the
Purpose of this requirement is lhaty
is Iega!_ly bound by the documents

r confirmation frgim a

response dj i J e '
recuzrf;o;? uﬂ:e wife. (2) IRepresentatives of the br:::i :: d%n Idpp
e husband's financia affairs than the &wlir?t;re 4

explanatioiitself, the bank

¥ Come routine practice .
from a salicito 1 pra for banks, if relyj confi
information. r jf?;;;!;e" protectfon to send to the solicitor they:?r;goesons ing circumstances. This suggests that, in the case of a father and daughter,
s consent is not forthcoming the g owledge by the bank of the relationship of father and daughter should suffice to

to proceed. (3) Ex

transacti ' "
Suspects that the ction will not be “put the bank on inquiry. When the bank knows of the relationship, it must then take

ceptionally there ma
; y be a case
' reasonable steps to ensure the daughter knows what she is letting herself into. ...

ok . BE But the law cannot stop at this point, with banks on inquiry only in cases
uspicion. (4) The bank shol | Where the debtor and guarantor have a sexual relationship or the relationship is
| one where the law presumes the existence of trust and confidence. That would be
| an arbitrary boundary, and the law has already moved beyond this, in the decision
In the Credit Lyonnais case. As noted earlier, the reality of life is that relationships
| in which undue inflience can be exercised are infinitely various. They cannot
‘be exhaustively defined. Nor is it possible to produce a comprehensive list of
 relationships where there is a substantial risk of the exercise of undue influence, all

| others being excluded from the ambit of the O'Brien principle. Human affairs do not

mentioned above

A Wider Principle

82. .. As noted b
Yy Professor Peter Birks QC
gt ‘ : : » the decision in 0'Brien’s cs
Resditon o] Ba;:}r;gen;-tﬁr of a wider principle (see ‘The Burdgna gﬂé k' in
o ok r?uu::h I:ds Egse (1998) p 195). This calls for ex;eilaﬁamn' |
e : ncered with formulati i cical |
problems occurring when a creditor obtains aul:::crLgrj; E:ma;dgﬂga antor
ri

—
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