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(b)

Butterworths Hong Kong Company Law Handbogy

the Registrar refuses to register the document undegg
section 35(3).

The Registrar must send a notice of the refusal, and the
reasons for the refusal, to— 3

(a) the person who is required to deliver the documeng
to the Registrar for registration under the Ordinance
or, if there is more than one person who is sg
required, any of those persons; or 3
if another person delivers, on behalf of the persop
so required, the document to the Registrar fo
registration, that other person.
If a notice is sent to a person under subsection (2) with respect
to a document, the period specified in subsection (4) is to be
disregarded for the purpose of calculating the daily penalty
under an Ordinance that makes it an offence for failing to
comply with a requirement to deliver the document and thag
impqses a penalty for each day during which the offence
continues.
The period is one beginning on the date on which the
document was delivered to the Registrar and ending with the
fourteenth day after the date on which the notice is sent under
subsection (2).

(2)

(b)

(3)

(4)

[38.01] History

This section is derived from s 346(2)~(4) of the former Compan; ’})rdinance (Cap
o MQ

[38.02] Overview

Where a document is delivered to the Registrar for registration and the Registrar
refuses to register the document under s 35(3), the Registrar must send a notice
of refusal and the reasons for refusal to the presentor of the document. If such
notice is sent, the period referred to in subsection (4) will be disregarded for the

»s Ordinance (Cap 622) [39.01]

Division 5

Registrar’s Powers in relation to Keeping Companies Register

Registrar may require company to resolve inconsistency

Companies Register
If it appears to the Registrar that the information contained

in a document registered by the Registrar in respect of a
company is inconsistent with other information relating to the
company on the Companies Register, the Registrar may give
notice to the company—

(a) stating in what respect the information contained in
the document appears to be inconsistent with other
information on the Companies Register; and
requiring the company to take steps to resolve the
inconsistency.

(b)
&

) CBor the purposes of subsection (1)(b), the Registrar may
~ ‘require the company to deliver to the Registrar within the

period specified in the notice—
(a) information required to resolve the inconsistency; or
(b) evidence that proceedings have been commenced by
the company in the Court for the purpose of
resolving the inconsistency and that the proceedings
are being conducted diligently.
If a company fails to comply with a requirement under
subsection (1)(b), the company, and every responsible person
of the company, commit an offence, and each is liable to a
fine at level 5 and, in the case of a continuing offence, to a
further fine of $1,000 for each day during which the offence
continues.
If a person is charged with an offence under subsection (3)
for failure to comply with a requirement, it is a defence to
establish that the person took all reasonable steps to secure
compliance with the requirement.

purpose of calculating the daily penalty under the Ordinance (the daily default
fine) for failing to deliver the document.

Note the daily default fines in the subsequent sections.

I
-
().
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[39.01] History
This section is new. It is derived from UK Companies Act 2006, s 1093(1), (3),

. "—‘ e do not appear to be equivalent provisions in Australia or Singapore, where
presumably the problem is dealt with administratively, if at all. But see Singapore
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[92.01] Butterworths Hong Kong Company Law Hang . Ordinance (Cap 622) [93.02]

ore come within the terms of s 725A. The power to alter the company’s

ust be exercised bona fide for the benefit of the company as a whole.

Kong Spinning, Weaving and Dyeing Co Ltd (1917) 12 HKLR 1.

roach was taken by the High Court of Australia in Gambotto v WCP
) 182 CLR 432 (HCA). See also Overview to s 87).

2. to adjourn the proceedings so that a satisfactory arrangement may
made for the purchase of the interests of dissenting members; and

3. to give such directions as are appropriate to facilitate or carry out gy Hong

arrangement for the purchase of the dissenting shareholders’ inte

92. Certain alterations not binding on members
(1)  Despite any provision in a company’s articles, a person w
is a member of the company is not bound by any alteratjg

of the articles that takes effect after the date on whic
person became a member, if and so far as the alteration—

(a) requires the person to take or subscribe for mog

shares than the number of shares held by the persg

on the date on which the alteration takes effect;

~ Company must incorporate alteration into articles

N [fan alteration is made to a company’s articles, the company

“ nust incorporate the alteration in every copy of the articles
~ issued on or after the date on which the alteration takes effect.

" If a company contravenes subsection (1), the company, and

" every responsible person of the company, commit an offence,

" and each is liable to a fine at level 3.

(b) in any way increases the person’s liability as at thg
date to contribute to the company’s share capital; g 1] History
(c) in any way increases the person’s liability as at tha

section is derived from s 27 of the former Companies Ordinance (Cap 32).
date to pay money to the company. ‘ 3
(2)  Subsection (1) does not apply if the person agrees in writing &
before, on or after the alteration taking effect to be bound by Q) '
"

the alteration. ‘

] Overview

sers are entitled to copies of articles on request: see s 97. All copies issued
an alteration must incorporate the alteration. Where there are many alterations
ompany should have the articles reprinted.

[92.01] History ‘contravention, in subs (2) for ‘responsible person’, see s 3.

3 fine is from HK$0 to HK$10,000: see Criminal Procedure Ordinance
221), s 113B and Schedule 8.

This section is derived from s 25 of the former Companies Ordinance (Cap 32

[92.02] Overview

Subject to the limitations set out in s 87(2) to (5), generally a company may 4
delete or add to the provisions of its articles by passing a special resoluti
accordance with ss 88 to 90. An important statutory exception to this pow
provided by this section, which prohibits any alteration to the articles

requires a member to subscribe for more shares than that member had a : n which the alteration takes
subscribed for at the date the alteration takes effect, or which in any way in be a private company on the date o

the liability of the member to contribute to the share capital of the company effect. _

pay money to the company. This prohibition also covers changes in class rig ' In addition to the documents required under section 88(5), the
which would have a similar effect upon the member of such a class. (See furth company must, within 15 days after the date on which the
ss 182, 183, 193 and 623). However, any such changes can be made where i alteration takes effect, deliver to the Registrar for
member has agreed, in writing, to take up additional shares or to increase U registration

member’s liability to contribute to the share capital or to pay money to the . , :

company. (a) a notice of the change of the company’s status in the
specified form; and

(b) a copy (certified by an officer of the company to be

Alteration affecting status of private company

If a private company alters its articles so that the articles no
longer comply with section 11(1)(a), the company ceases to

Changes which fall short of the conduct prohibited by this section may yet b
considered to be unfairly prejudicial to the interests of a member and such ch
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[164.03] Butterworths Hong Kong Company Law Hgp : dinance (Cap 622) [164.05]

certificate) before the company can issue the new certificate. As to the mg

o jer) has the benefit of the entire period. Accordingly, in computing
of ‘new certificate’, see s 162. ¥ :

day on which it runs and the day on which it expires must be
. Blunt v Heslop (1838) 8 Ad & El 577; R v Long [1960] 1 QB
13 All ER 559; Rightside Properties Ltd v Gray [1975] Ch 72), and
jmt be done before midnight on that day. (See Page v Moore (1850)
- Weston v Fidler (1903) 47 Sol Jo 567; Carapanyoti & Co Litd v
mmercial Andre & Cie SA [1972] 1 Lloyds Rep 139 (CA); Manorlike
a5 Travel Agency and Consultancy Services Lid [1986] 1 All ER 573

If the application for the new certificate is not made by the registered hole
the shares nor by a person applying with the registered holder’s co
company must first serve a copy of the notice on the registered holder: syj,
After three months, the company may then publish the notice in acco L
sub-ss (2) to (4). As to the meaning of ‘registered holder’, see s 162 and saa
the notes to s 163,

If the application for the new certificate is made by the registered holder o
the registered holder’s consent, there is no need for the company to serve the s
on the registered holder. The company may simply proceed to publishing the

immediately. |

s [ssue of new certificate

| A listed company may issue a new certificate on an

“application under section 163 if—

the company has published a notice under section

164 and—

(1) if the notice is published under section
164(2)(a), the notice has been made available
on the company’s website throughout a
period of at least one month; or

(ii) if the notice is published under section
164(2)(b), the notice has been made available
on the company’s website throughout a
period of at least 3 months and published in

Publication of the notice is to be made on the company’s website: sub-s (2),
the period of publication, see s 165(1)(a). Publication in the Gazette is also

in the circumstances listed under sub-s (2)(b). Before publication, the com
also required to deliver to the stock exchange a copy of the notice: sub-s (4),1
stock exchange is also required to display the notice on the exchange’s off
website: sub-s (5).

[164.03] Publish notice in specified form
The specified form is Companies Registry Form NS3.

[164.04] Listed company’s website ¢

Publication of the notice on the listed company’s website is a new fequiren y the Gazette in accordance with section
which replaces the previous requirement for publication in newsndpers in| - 1 64(3)
predecessor s 71A(3) of the former Companies Ordinance ( ’ - 5 . .

b (b) the company has not received notice of any other
‘Wel_:nsié:a;)is ﬂf;?nt?d irl:ﬂ s 1132 tgllrn;an the website on b . claim in respect of the shares; and
required, by isting rules to publish announcements, or other do _ : i g s
Under the Main Board Listing Rules of the Stock En&a r 2.07C, every (¢)  in the case of an application by an eligible person
company must have its own website for publishing announcements, notices or off who is not the registered holder of the shares—
documents. (i) an instrument of transfer in respect of the

shares has been delivered to the company
under section 150; or
(ii)  if the application was made without the
registered holder’s consent, the company has
caused an instrument of transfer to be
executed on behalf of the registered holder by
a person appointed by the company and
executed by the applicant on the applicant’s
own behalf.
An instrument of transfer referred to in subsection (1)(c)(ii)
1s to be regarded as an instrument of transfer duly delivered
to the company under section 150.

[164.05] At least three months after the day on which the copy wa
served

When a period of time running from a given day (date of service of the notice)
another day (publication of the notice) is prescribed by law, the question ani
whether the computation is to be made inclusively or exclusively of th
first-mentioned or last-mentioned day. Regard must be had to the context and {
purpose for which the computation has to be made. As a general rule, the
of defining a period in such a manner is to exclude the first day and includ
last day. (See Pugh v Duke of Leeds (1777) 2 Cowp 714; Robinson
Waddington (1849) 13 QB 753; Radcliffe v Bartholomew [1892] 1 QB 161
However, when a period of time is fixed before the expiration of which an &
may not be done, the person for whose benefit the delay is prescribed (here
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[257.01] Butterworths Hong Kong Company Law ydinance (Cap 622) [258.02]
(4)  Subject to subsection (3), a payment referred to in Subse
(5) may be made by a company only—
(a) out of the company’s distributable profits; o
(b) out of capital in accordance with this Subdiyj

(5)  Subsection (4) applies to a payment by a compg
consideration of any of the following— s

(Cap 32) where such payments could only be made out of distributable

-ounting treatment following a redemption or buy-back out of capital
see s 269.

Redemption or buy-back of shares

(a) the company acquiring any right with respect g re redemptions, see Subdivision 2 of Division 4 of Part 5. For the
buy-back of its own shares under Subdivisjgp: . to carry out buy-backs, see Subdivisions 3 to 5 of Division 4 of Part
5;
(b) the variation of a contract authorized yy E
ivisi 41 Distributable profits
Subdivision 5; or _ Distribu p
(c) the release, or variation of the release, of any of Nt the meaning of distributable profits, see s 203(1) and see also Part 6.

company’s obligations with respect to the buy

of any of its own shares under Subdivision 4 Ruy-back of shares by listed company on stock market

of an on-market buy-back by a listed company under_ s 239, it is not
to fund the buy-back out of capital: sub-s (3). This exception was enacted
the practical difficulties in applying the prqcedm*a] requirements and
ons set out in Subdivision 6 for market transactions.

[257.01] History

This section is derived from ss 49(3), 49A(1)(a), 49B(3), 49C, 491 of the
Companies Ordinance (Cap 32).

L0}

For equivalent provisions: 8, r Special resolution for payment out of capital

: Subject to section 257(3), a company may make a payment
- out of capital in respect of the redemption or buy-bac.k of its
~ own shares by special resolution in accordance with this
Subdivision.

- -'I"'Subjecl to section 263, the payment out of capital and the
~ redemption or buy-back must be made no earlier than 5 weeks
and no later than 7 weeks after the date of the special

~ resolution.
[257.02] Overview E

1. UK: Companies Act 2006, s 692 (payment out of capital permittey
private companies only); .

kS must

or proceeds of fresh issue only) and 257A(a) (
materially prejudice company’s ability to pay credito

3. Singapore: Companies Act (Chapter 50), s 7
capital or profits as long as company solveh@

2. Auwstralia: Corporations Act 2001, ss 254K (redemptios$

yment out of eif

The general rule under the former Companies Ordinance (Cap 32) (see in partic
the former s 49A(1)(a)) that a share redemption or buy-back must be fund
of distributable profits or the proceeds of a fresh issue of shares no longer
(except for on-market buy-backs, see below), but these two sources of
still be relied upon for redemptions or buybacks under the new Ordi
257(2)(a), (b). In addition, s 257(2) (c) allows all companies to fund a rede
or buy-back out of capital (on the basis of a solvency statement in acco
with ss 258 to 266). Under s 491 of the former Companies Ordinance (Cap
only private companies were able to redeem or buy back shares out of capi
the background to this change in the law, see also the notes to s 203.

] History

ection is derived from ss 49K(2), 49L(1) of the former Companies Ordinance
32).
3

e equivalent provision in the UK, see Companies Act 2006, s 716.

] Overview

on 258 lays down the first of the two main conditions for a payment out pf
al by a company buying back its own shares, namely the passing of a special
lion. The procedural requirements relating to the resolution are further

Ancillary payments as set out in sub-s (5) may also be paid out of capital®
distributable profits. This alters the position under s 49C of the former Compal
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[345.01] Butterworths Hong Kong Company Law dinance (Cap 622) [345.02]

ct 1989 (which was never brought into force) attempted to deal with
(s 403) and made it an offence to fail to file satisfaction of the debt.
~ of the SCCLR members felt that this would impose further regulation

not necessarily improve the filing rate and the SCCLR concluded that
soluntary system should be maintained. The UK Companies Act 2006
any substantive changes in respect of entries of satisfaction and
Companies Act 2006, s 872). Hong Kong has made a slight
ont with s 345. On an application for entry of memorandum of
Jease, the Registrar already required evidence of discharge, usually
f a deed of release/discharge of the charge. But the evidence of
s neither registered nor available for public inspection. Section 345
t the registration of the notification of payment, satisfaction, release
p and of a certified copy of any instrument evidencing the payment,
B Consultation Paper on Draft Companies Bill — Second Phase

tion (May 2010), pp 92-93).
T

orm for the notification is NM2. A fee of HK$190 is payable for
ompanies (Fees) Regulation (Cap 622K), Sch 4 Ttem 3(b).

(ii))  the Registrar has recorded the infy
contained in the statement, angd
instrument, for the purposes of sectig
or g

(b) 1~ .

(1) immediately before the commencemg
of this Division, the charge was
under Part III of the predecessor Q
or

(i1) on or after the commencement date
Division, the charge has been
under Part IIT of the predecessor
having a continuing effect under Sch

A

" -

iional and saving provisions, see Overview to s 333.

[345.01] History

This section is derived ss 85 and 91(1) and (5) of the former Companies Oy
(Cap 32).

Extension of time for registration
‘The Court may, on application by the company or registered
n-Hong Kong company or by a person interested in the
_charge, order that—
the registration period specified in section 335(5),
336(6), 338(3), 339(4), 340(5), 341(4) or 342(6) be
extended;
the time required for registration by section 80 or 82
of the predecessor Ordinance, or that section as
extended by section 91 of that Ordinance, having a
continuing effect under Schedule 11 be extended: or
the time required for registration by section 91(5) of
the predecessor Ordinance having a continuing effect
under Schedule 11 be extended.
The Court may make an order under subsection (1) on any
terms and conditions that the Court thinks just and expedient.
The Court must not make an order unless the Court is satisfied
it —
(a) the failure specified in subsection (5)—
(i) was accidental;

(ii) was due to inadvertence or to some other

sufficient cause; or

For equivalent provisions:
1. UK: Companies Act 2006, s 872;
2. Australia: Corporations Act 2001, s 269;
3.  Singapore: Companies Act (Chapter 50), s 136.

[345.02] Overview \@

The section provides for the voluntary notification o 0
or cessation of the registered charge. \’&

Section 85 of the former Companies Ordiuanc:t;%lp 32) provided for
and release of the property from the charge by entry of a memo
satisfaction, in whole or in part, of the charge. The application
accompanied by evidence of the satisfaction, but that evidence was
registered nor available for public inspection.

Section 85 under the former Companies Ordinance (Cap 32) was
About 50 memoranda of satisfaction/release were entered each year
upon applications by the same applicant. It would be convenient
searching the Register could ascertain from the register that a charge
discharged, but the entries would remain on the register (so it is not rea
of ‘clearing the register’, as some commentators call it).

The Fifth Annual Report of the SCCLR, 1988 at para 2.5-2.11, no

provision was purely voluntary, ie there was no obligation on the part
connected with the original charge to arrange for the satisfaction of the d
entered in the register of charges. One of the provisions of Part IV of &
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[473.01] Butterworths Hong Kong Compa . Ardinance (Cap 622) [473.06]

for, or t.ak'mg part in the proceedings at, any meg
the decision is considered.

(5)  For the purposes of this section—

< enacted as one of the measures for improving corporate governance.
ncial Services and Treasury Bureau, Consultation Paper on Draft
Bill - First Phase Consultation (December 2009) at p 94).

(a) conduct (47 %) includes acts and Omjssiﬂ' _
(b) director (£ ¥) includes a former directon Ratification

refers to ‘ratification’. The term ‘ratification’ is ordinarily understood
tification after the breach, while the term “authorisation’ is used to refer
Jtion where the members authorise, in advance, the directors to engage
that would amount to a breach. Accordingly, it appears that s 473
pply to authorisations made in advance.

(c) a shadow director is to be regarded as g dj
(d) a reference to an entity connected with ad
the meaning given by section 486.
(6)  Nothing in this section affects—

(a) the validity of a decision taken by unap
consent of the members of the company; o Director
(b) any power of the di
yp Irectors to agree not to s meaning of ‘director’, see s 2(1). The term is also extended to cover former

settle or release a claim made by them o
the company.

(7)  This section does not affect— .
(a) any other Ordinance or rule of law impg
additional requirements for valid ratificatig

(b) any rule of law as to acts that are incapable of b
ratified by the company. 1

and «fiadow directors: s 473(5)(b), (c).

305, Power of the directors to agree not to sue etc

rate organ which has power to sue in the name of the company is
ned by the company’s articles. This power is usually vested in the board
rs pursuant to the general management power as set out in the articles:
mple Model Articles (private companies) art 3; Model Articles (public
) art 2. Accordingly, the board would usually have power to make the
whether to institute proceedings for the company or whether to settle such
ngs. (See generally Automatic Self-Cleansing Filter Syndicate Co Lid v
nehame [1906] 2 Ch 34 (CA)). Section 473(6)(b) confirms that any such
wer is unaffected by the section, and so the board of directors is still entitled to
ise any such power as conferred under the articles. Such exercise of power
¢ directors may, however, be subject to members’ remedies under Part 14 or

the common law.

[473.01] History
This section is new.

For the equivalent provision in the UK, see Companies Act.2006, s 239,

[473.02] Overview
Prima facie, a company may ratify a director’s breach of duties owed C!ther b T T
company such that the director will no longer be liable to the company. o
v Bamﬁ_:rd [} 970] Ch 212 (CA)). Section 473(2) confirms the common
that ratification may only be made by resolution of the members. (See
(Hastings) Ltd v Gulliver [1967] 2 AC 134 (HL); Man Luen Corp v Sun
Electronic Printed Circuit Board Factory Ltd [1981] HKC 407). ‘Resol
means an ordinary resolution: see s 562(3). This can be in the form of a
resolution instead of a resolution passed at a meeting: see ss 548 to 56
common law doctrine of unanimous consent (as to which, see Re Du

Lid [1969] 2 Ch 365) is preserved and can also be reli i
s 473(6)(a). relied upon to effect rz

bsection (7) makes it clear that s 473 does not exclude the application of other
ules which limit the effectiveness or validity of ratification.

mple, notwithstanding ratification in accordance with s 473, a member may
entitled to bring a derivative action on behalf of the company under ss 731
8 or pursuant to the common law: see further the notes to those sections.

e are also certain matters on which the members are unable to effect valid
u ation under the general law. For example, where the directors procure the
mpany to engage in some act which the company cannot lawfully do (such as a
on of capital in breach of the capital maintenance doctrine and in breach
the Ordinance: see the notes to s 210), the conduct cannot be ratified by the
bers (see Re Halt Garage (1964) Lid [1982] 3 All ER 1016). Subsection
A1)(b) confirms that such rules still apply.

Sul;-geciion (3) alters the common law in that the interested director (and connect
entities, and persons holding shares on trust for the director of a connected
sl.muld not vote on the resolution for ratification, If they vote, their votes are
disregarded. For the meaning of ‘connected entity’, see ss 473(5)(d) and 486
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[507.01] Butterworths Hong Kong Company L.a . Ordinance (Cap 622) [507.03]

to provide a director of the company or of a holding
company of the company with funds to meet
expenditure incurred or to be incurred by the director
in putting up a defence in an investigation, or against
any action taken or proposed to be taken, by a
regulatory authority in connection with any alleged
misconduct by the director in relation to the
company or an associated company of the company;

(3)  For the purposes of subsection (2), a convmtm ;
or refusal of relief— 4

(a) if not appealed against, becomes final af ¢

the period for bringing an appeal; or

(b) if appealed against, becomes final when the

or any further appeal, is disposed of.

(4)  For the purposes of subsection (3)(b), an appeal js ¢

of if— or

(a) it is determined, and the period for b ingir to enable such a director to avoid incurring such
further appeal has ended; or 1 expenditure.

(b) it is abandoned or otherwise ceases to haye The condition is that the transaction in question is entered into

that the funds are to be repaid, or any liability of the

company incurred in relation to that transaction is

to be discharged, if the director is found in the
investigation or action to have committed the
misconduct; and

that the funds are to be so repaid, or such liability is

to be so discharged, not later than the date when the

finding becomes final.

For the purposes of subsection (2)—

(a) a finding subject to review—

(i) if no application for review has been made,
becomes final at the end of the period for
making an application for review; or

(ii)  if an application for review has been made,
becomes final when the review, or any further

_ review, is disposed of;

(b) a finding subject to appeal—

(1) if not appealed against, becomes final at the
end of the period for bringing an appeal; or

(i)  if appealed against, becomes final when the
appeal, or any further appeal, is disposed of;
and

a finding not subject to review or appeal becomes

! final when it is made.

For the purposes of subsection (3)(a)(ii) or (b)(ii), a review

or appeal is disposed of if—

() it is determined, and the period for bringing any

[507.01] History
This section is new.

For equivalent provisions:
Ix UK: Companies Act 2006, s 205; and
Z Australia: Corporations Act 2001, s 212(2).

[507.02] Overview

This section sets out a new exception to the prohibitions on lodas qu
and credit transactions (under ss 500 to 503), allowing a company
such a transaction to provide funds to meet expenditure of.adirect
defending certain civil or criminal proceedings or in applying for
liabi]ity under s 903 or 904. The types of proceedings.within the exc
out in s 507(1)(a). Essentially the ex-::eptmn only appliesit the director
in defending the proceedings or in obtaining tha relief under s 903
otherwise the director is required to repay the funds to the company by
when the court’s decision becomes final: see sub-ss (2) and (3). |

[507.03] Indemnities

As to the company’s power to provide an outright indemnity to the dif
reimburse the director’s legal costs, see s 469.

508. Exception for expenditure in connection
investigation or regulatory action

(1) If the condition specified in subsection (2) is §

company is not prohibited by section 500, 501, . further review or appeal has ended; or
from entering into any transaction— (b) it is abandoned or otherwise ceases to have effect.
814 815



[536.05] Butterworths Hong Kong Compan / Law Ordinance (Cap 622) [537.01]

slement the duties imposed by general law upon directors in relation to
contracts. The statutory duties do not go so far as those insisted upon
he general law and, unlike the latter obligations, they cannot be Wal\iﬂd
he articles ... . These [general law] equitable rules relating to the duties
ors developed in the cases, are extremely strict. Their foundation is
directors must not place themselves in a position where a conflict with
_grivate interest might arise and to a certain degree their position is not
different from that of trustees ... . [TThe rule is so strict that the court is
hibited from going into questions of the fairness or unfairness of a
ant contract.

536(2). For the meaning of ‘entity connected with a director’, gga-
situation where the director is not aware of the interest, see s 536(
notes below.

[536.05] Director not aware of interest or of transaction ege

There is no contravention of s 536 if the director is not aware of the
the transaction, arrangement or contract in question: s 536(4)(a).
is new and would be particularly important in the case of interests
entities of which the director might not be aware or where the diregt
an indirect interest in the transaction, arrangement or contract. Howeye
is to be regarded as being aware of matters of which he ought reg

aware: s 536(5). Effect of non-disclosure

Although the director may not be aware of the material interest at the tim
the transaction, arrangement or contract is proposed, it seems that once
becomes aware of the interest, it is necessary for the director to dec]
even though the transaction, arrangement or contract has already been
by that time: see also s 537(1).

1 director fails to satisfy the disclosure requirements of s 536, an offence
commilted: see s 542.

~Huichinson v Brayhead Lid [1967] 3 All ER 98, the English Court of
2eid that if a director does not declare his interest, s 536 renders a contract
by a company under the general law. If it is too late to rescind, it is fully

[536.06] Director’s service contract d Qg‘ﬁb}e against the company.
There is no need for a director to declare his interests in a service contracty er, if there is no formal declaratu:_)n as required by s 53::) tfut each of tt_le
into with him: see s 536(4) (b). = 6{. ay's shaﬁ:holders' knows the precise nature of the other’s interest and in
: O there is a unanimous shareholder agreement, so that no amount of formal
\Q by each to the other will increase the other’s relevant knowledge, the
[536.07] Effect of disclosure Q hesitate to find a breach of s 536. (See Lee Panavision Ltd v Lee Lighting

92] BCL.C 22 (CA) at 33; Runciman v Walter Runciman plc [1992] BCLC
nd MacPherson v European Strategic Bureau Ltd [1999] 2 BCLC 203.
o Pacific Foundation Finance Ltd v Fairyoung Holdings Ltd [1999] 3 HKC

).

The disclosure of matters in compliance with s 536 does not of iis2lt:
validate a transaction as the transaction may yet be voidable for bre
director’s common law duty not to allow his or her interest t¢ conflict
interests of the company. There is also a duty placed upon diregtors to ac
any benefit which they may have obtained as a result of & transaction i
of which they had a conflict of interest. (See Chan ¥ Zacharia (1984) 53
417; Regal Hastings Ltd v Gulliver [1967] 2 AC\I34 (HL); New
Netherlands Society ‘Oranje’ Incorporate v Kuys [1973] 2 All ER 1222
1225; Keech v Sandford (1726) 25 ER 223). These principles apply in
to the statutory requirements, as s 536 does not prejudice the operal
other rule of law which restricts a company’s directors from having an
transactions of the company: s 536(6).

Declaration to directors: timing

A declaration of interest under section 536 in a transaction,
arrangement or contract that has been entered into must be
made as soon as reasonably practicable.

A declaration of interest under section 536 in a proposed
transaction, arrangement or contract must be made before the
company enters into the transaction, arrangement or contract.
Failure to comply with subsection (1) or (2) does not affect
the underlying duty to make the declaration.

In Man Luen Corp v Sun King Electronic Printed Circuit Boa
Lid [1981] HKC 407, the directors’ meeting (but not the general m
shareholders) of Sun King approved an arrangement whereby the directo
King formed the plaintiff firm to save Sun King from financial difficu
plaintiff then entered into various contracts with Sun King and later clai
the defendant the balance of the price of the goods which had been suj
Sun King. Plaintiff firm counterclaimed for an account of profits obtz
plaintiff. In allowing both the claim and the counterclaim, Fuad J const
former s 162 and observed, at 413—14, that:

37011 History

3 Section is new, but may be compared with s 162(1) of the former Companies
It is well settled that provisions similar to s 162 of the Ordinance mé dinance (Cap 32).
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[570.02] Butterworths Hong Kong Compan . s Ordinance (Cap 622) [570.02]

59 (unreported, HCMP 1978/2011, 12 January 2012); Re China NTG
¢ Ltd [2012] 2 HKLRD 296; Kim Lung Transportation Services Ltd v
i [2012] HKCU 1202 (unreported, HCMP 1002 & 1003/2012, 6 June

Similarly, it has been emphasised that the section is not concerp
meetings and that it is not an appropriate vehicle for resolving deadiggl
two equal shareholders since it does not empower the court to break g
either a board or general meeting: see Ross v Telford [1998] 1 B
But, if the company’s articles provide a means to break a deadlock, i,
order an EGM: see Re Realder & Marine Supply Co Lid [2002]
387, [2002] HKCU 556. In Payne v Coe [1947] 1 All ER 841, whe
of members had been destroyed by enemy action, the court directed
be convened by notice in the ordinary way to all members whose
addresses were known, and by advertisement to those whose names ang
were not known.

Kong courts have also been reluctant to exercise their discretion under
1 where some other preliminary issue ought to be decided first: see Cheng
v Chan Choi Wah [1993] 1 HKC 52 (CA) (determination of the beneficial

s of shares held by applicant, allegation that second respondent was true
ial owner of shares held by applicant; the Court of Appeal held that
1| ownership of shares was to be determined before the court could exercise
. -etion under the section); Shenzhen Cau Technology Co Lid v China
The degree to which the court is willing to exercise its discretion is in onts Kin Swiss Transportation Co Ltd [2014] HKCU 1919 (unreported,
the existence of a concurrent or the possibility of a proposed action fo; 1333/2014, 16 July 2014). Nor have they been sympathetic to attempts by
prejudicial conduct under s 724, below. In Re Sticky Fingers Restaurant of the estate of a de ceased shareholder to use the section to gain control
BCLC 84 the court exercised its discretion under the English equival mpany: see Standard Chartered Equitor Trustee J_H’K Ltd v George Zee &
to enable an effective board of directors to operate in order that pressing by 1995] 2 HKLR 153, [1995] HKCU 298. Section 570 may not be the
affairs could be expedited without affecting a pending unfair prejudice

provisidmvto invoke in other situations as well. In Re Duncan Interior
The court directed that newly appointed directors should undertake not tg 0] i HFKLRD 443, all the company’s directors had vacated office resulting
their rights to exclude the petitioner from the daily running of the busin auit i holding the AGM, and so, the correct provision would be an
directorship or to dismiss the petitioner as a director: see also Re li-ation under s 610(7) for an AGM to be held.

Lid [2001] 3 HKC 51. In Re Whitchurch Insurance Consultants Ltd [199

1359, Harman J held that an unfair prejudice petition may be a bar to
exercising its discretion under the section (s 570), but that it is not ine
bar, rather it is a matter which bears upon the discretion of the court. The
of an unfair prejudice petition is not something which prevents the court exen
its power under the section. However, in the Manfield Coatings case (s
Cheung J (as he then was) preferred the approach of Dillon LJ in Ha
Ltd (supra) that it is not the function of the court to make a new sha
agreement between the parties and to impose it on them by extractia,
undertakings from the parties. Therefore, where the evidence shows th
been an agreement between the parties to the application\under
(however informal it may be) that relates to the management.and cont
company and which impacts directly or indirectly on thg Guarum requirement
the company, the Hong Kong courts may exercise réstraint in their disc
order a meeting under s 570. The courts have used their powers under
prejudice provision to make interim orders restraining a company from
an extraordinary general meeting at which resolutions proposing to rem
of the company’s directors were to be voted on: see Re Whyte, Peritio
SLT 330 and cf cases referred to in Overview to s 724. As to the discretion
court under 8 570 and the rule in Foss v Harbortle (1843) 2 Hare 4613
189, see Re Downs Wine Bar Ltd [1990] BCLC 839. For an example
refusing to exercise its discretion because of deadlock caused by the app
see Re Morris Funeral Service Ltd [1957] OJ No 80; (1957) 7 DLR (2
(Ontario CA); Ross v Telford [1998] 1 BCLC 82 (CA). The existence of a
up petition is not a bar to an order being made under s 570: see Re K V&
International Investment (HK) Ltd [2007] HKCU 28 (unreported,
1607/2005, 22 December 2006).

wples of the court directing that one person shall be deemed to be a
n. see Re Ying Hai Lid [2008] HKCU 355 (unreported, HCMP 155/2008,
farch 2008), and other such cases referred to above.

slication under s 570 is by way of originating summons: see Rules of the
Ord 1021 2.

ecessor section, s 114B of the former Companies Ordinance (Cap 32),
ted to in the past when reg 56 of former Table A with its reference in
n to an adjourned meeting of the ‘members present’ being a quorum was
ged as requiring at least two members present. More recent cases, eg Re
ort Co Ltd [2011] 6 HKC 46 and Re China Star Enterprise Hong Kong
013] 5 HKLRD 271; sub nom China Star Enterprise Hong Kong Ltd v Hung
San Tony [2014] 1 HKC 132 (CA) had held that one member was sufficient.
atter construction is now reflected in the Model Articles with the specific
to ‘the member or members present’: see Companies (Model Articles)
 (Cap 622H), Sch 1 art 42(2), Sch 2 art 42(2).

Subdivision 5
Notice of Meetings

Notice required of general meeting
A general meeting of a company (other than an adjourned
meeting) must be called by notice of—

: i eral meeting, at least 21
Section 570 is the procedure provided by statute for addressing proble (@) g‘ thf_: ca;e of an annual gen g
realizing the right given by s 462 to the majority to remove a director: Re Ma ; ays, an
Capital Advisory Ltd [2011] 2 HKLRD 1003; Re ACOS (China) Ltd (b) in any other case—
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 Jinance (Cap 622) [Eo6.0e]

same powers on behalf of the recognized clearing house
s nominee) as that clearing house (or its nominee) could
' ;cise if it were an individual member of the company.

[606.01] Butterworths Hong Kong Com

(2)  Aperson authorised under subsection (1) is eng:
the same powers on behalf of the body Corporaj
corporate could exercise if it were an indivj
creditor, or holder of debentures, of the compg

] History

[606.01] History is derived from s 115(1A) and (3) of the former Companies Ordinance

This section is derived from s 115(1) and (2) of the former Cg

(Cap 32) and s 323 of the UK Companies Act 2006. Jivalent provisions in Singapore, see the Singaporean Companies Act

er 50), s 179(3)(D).

For equivalent provisions:
1. Australia: Corporations Act 2001, s 250D:

. i Overview

2. Singapore: Companies Act (Chapter 50), s 179(3)(a). | | | .
son/allows a recognised clearing house (or 1ts non?lnee) to autho
persons to act as its representatives at any meeting of a company.
nigsition for other body corporate membetfs dealt with under s 606, 111;
f a recognised clearing house, it may appoint more than one ;{)rlzsoraof
tive provided that the authnrisalion' spe,_c:ﬁes the number and ¢ sds
respect of which each representative 1s authorised. In other wo; 1&
e corporate representatives can be appomtec! to rcprefent the sharez ch
recognised clearing house. Since the recognised clearing house hol r;l t 1:1
le of listed shares as nominee for those invesfm_'s_ who choose tvo:ﬂj;l o
neficial interests but not legal title, the possibility of. the clearing house
ing multiple corporate representatives enables such investors to vote in

sect of their own shares at meetings of the company.

[606.02] Overview

This provision expressly provides for the appointment of a corporate
The corporate representative will be entitled to vote and exercise o
behalf of the body corporate member at meetings. The corporate
must be counted in determining whether a quorum is present: see R
Coconut Estates Ltd (1920) WN 274. It is usual for a corporate rep
be provided with a certified copy of the board resolution of th
corporation to give documentary evidence of his right to attend and
meeting. Standard articles do not require any specific evidence of an a
as corporale representative, in contrast to the position with proxies (as to.
see Overview to s 600). r

Most corporate shareholders or creditors take advantage af & 606, ra
appoint a proxy to act on their behalf. This is because a ¢orporate repre
enjoys the same rights and powers of a meeting as the appointing body
could exercise were it an individual member etc.

8, Saving for more extensive rights given by articl:as :
Nothing in this Subdivision prevents a company s .amcles
" from giving more extensive rights to members or proxies than
~ are given by this Subdivision.

607. Representation of recognized clearing house at m

(1)  Arecognized clearing house within the meaning of sec
of Part 1 of Schedule I to the Securities and Fu
Ordinance (Cap 571) may, if it or its nominee is a n
of a company, authorize any person or persons it thinks
act as its representative or representatives, at any mee
the company.

(2) If more than one person is authorised under subsection (
the authorisation must specify the number and class of shaf
in respect of which each person is so authorised.

(3)  Aperson authorised under subsection ( 1) is entitled to

08.01] History
a new provision. It is derived from s 331 of the UK Companies Act 2006.

Ihere are no equivalent provisions elsewhere.

1 Overview

section makes it clear that the company’s articles may co_nfer more exten ts):;c
than are provided for under the provisions of the Ordinance on mem 1‘5t
their proxies. If the articles purport to cap Lhe. maximum number of proxies a
is would be void as being restrictive of the rights given by s 596.
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[637.02] Butterworths Hong Kong Comp
[637.02] Overview

Ordinance (Cap 622) [639.02]
stration a notice in the specified form informing the
gistrar of—

the discontinuance; and

the register to which all the entries have been
transferred.

¢ 2 company contravenes subsection (3), the company, and
ry responsible person of the company, commit an offence,
1 each is liable to a fine at level 4 and, in the case of a
continuing offence, to a further fine of $700 for each day
during which the offence continues.

Th{ﬁ section makes provisions regulating the keeping and use f b
registers ‘c-f members. The branch register must be kept in the s -
main nag}ster: s 637(1). However, any advertising relating to cI :
must be in the place where the branch register is kept and a co,
the branch register must be sent to the company’s registered afItJ‘f
branch register must be kept with the main register: s 671(3). "

638. Transactions in shares registered in branch

(1) The shares registered in a branch register of a ¢g
be Flistinguished from those registered in th
register of members.

(2) No transaction with respect to any shares regj .
bra-nch ‘register may, during the continuaa \
registration, be registered in any other register. |

History

n i ived from s 104(5) of the former Companies Ordinance (Cap
e UK Companies Act 2006; and s 196(2), (6) and (9) of the

ap Companies Act (Chapter 50).

[638.01] History Overview

tion provides for the discontinuance of a branch register by a company
res that in such circumstances, all entries in the branch register must be
red either to another branch register or the company 's register of members.
any must notify the Registrar within 15 days by specified form NR4.

This provision is derived from s 104(4) of the former Companies Q

32); 5 133 of the UK C i . 2
o ompanies Act; and s 196(5) of the Singapore

For an equivalent provision in Australia, see the Australian Corporati

s 178(2)(c). nsible person’, see s 3. Alevel 4 fine is HK$0 to $25,000.

[638.02] Overview ‘\
). Provisions as to branch registers of non-Hong Kong

ppanies kept in Hong Kong
" If under the law in force in any place outside Hong Kong,
~ companies incorporated under that law have power to keep
_ in Hong Kong branch registers of their members resident in
639. Discontinuance of branch register 5 -7 ggzlg Kong, the Financial Secretary may by order direct
(1)  Acom i i - 1 e
= i pany may dlsc?ntlnue a branch r.eglster. ! (a) those branch registers must be kept at a place in
T alcon?p tany discontinues a branch register, all the entri€ - Hong Kong as specified in the order;
at re ; ’
p gister mustth be transfened_to— - ' (b) sections 631 and 633, subject to any modifications
SO?}%O l—lcr branch register kept in the and adaptations specified in the order, apply to and
b A < h Kong by the company; or in relation to those branch registers kept in Hong
(b) the company’s register of members. Kong as they apply to and in relation to the registers
(3)  If a company discontinues a branch register, it must W of members.
15 days after the discontinuance deliver to the Reg

T_hifs, sec_:tion requires that shares registered in \’}Fanch regi
dlSﬂl:lgIllelEd from shares entered in the main rcg?@: Similarly n
relating to shares in the branch register may be registered in any of
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[674.02]
[674.02] Overview

Butterworths Hong Kong Compa

The section sets out the requirements for agreement between ¢
of a proposed scheme.

The position under s 166(2) of the former Companies Ordinan,

that where a majority in number (headcount test) representing thn::
(share value or creditor value test) of the creditors or members (or
present and voting at the meeting agree to the proposed scheme ‘
or compromise, when sanctioned by the Court, would be bindip:g

The headcount test is often criticised, but in Hong Kon Ta
and the end of 2011, a majority in number had Enly ffﬂ:g[zezl
members’ schemes in which a majority in value had also not been
head count requirement was criticised in Re PCCW Ltd [200
(unreported, HCMP 2382/2008, 6 April 2009), reversed on appeal [200
292. (fippiication for leave to appeal to CFA dismissed), where there :
splitting and it was reviewed as part of the Companies Ordinance
FSTB Consultation Paper on Draft Companies Bill — First Phase (
(December 2009), Ch 6).

During the discussions of the Bills Committee on the draft Companie
Legislative Council, the headcount test was criticised as being contras
sharfe, one vote’ principle, and as having inherent problems, sug]
manipulation through share splitting and the difficulty of rf:ﬂectin’g
the avln?:nuhelnﬁng majority of listed shares held in the names of nq
custodians. However, it was also considered that the headcount test was
to safeguard the interests of minority shareholders, as only the share
would remain if the headcount test was abolished and this was unsaﬁ's'fad
the binding nature of these schemes. QO

To strike a balance, in this new section, for proposed membeis\schen
the scheme involves a general offer (see s 707) or takeover-offer (see s ¢
the headcount test is replaced with a new test where the'wistes cast o8
sc!n?me at the meeting do not exceed 10% of the total ¥oting rights attacl
‘disinterested shares’ (or disinterested shares of that class) in the comp . :
(2)(a)(ii), 2(b)(ii). This test was applied in Re Cheung Kong (Holdings) J
2HKLRD 512, [2015] 2 HKC 567 for a scheme involving a cancellation o

that was within the meaning of ‘takeover offer” in s 674(5)(b). 4

The term ‘Flisinterestcd shares’ refers to shares held by non-interested p
definition in subs (3)). Parties that may be included as ‘interested parti
the case of schemes involving a general offer, the company which m
buy-pack offer and the non-tendering member, plus their associates and )
and in the case of a takeover offer, the offeror and his associates and no
The term “associate’ is defined in s 667, '

This new 10% rule is derived from Rule 2.10(b) of the Code on Takeo
Mergers whic_:h applies to listed companies. For other proposed members’ s
(not concerning a general offer or takeover offer), the headcount test is '
although the Court is granted a new discretion to dispense with the tes
(1)(c)(11), (1)(d)(ii) (‘unless the Court orders otherwise’).

1060
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'. additi

[674.02]

{ creditors’ schemes (see subs (1)(a) and (b)), the headcount test is
on to the creditor value test as the concern for vote manipulation
s arising from nominee shareholdings do not exist. As it is unlikely

creditors who oppose a proposed scheme to manipulate the outcome of

assigning part of their debts to other persons, there is therefore no need
the court’s discretion to dispense with the headcount test to cover

schemes.

-d creditors’ schemes (see subs (1)(a) and (b)), the headcount test is

in addition to the creditor value test as the concern for vote manipulation

ms arising from nominee shareholdings do not exist. As it is unlikely
creditors who oppose a proposed scheme to manipulate the outcome of
assigning part of their debts to other persons, there is therefore no need

the court’s discretion to dispense with the headcount test to cover
!t schemes.

Co(iri’s additional powers to facilitate reconstruction or

nalg amaion
~ jhis section applies if—

(a) an application is made for the purposes of section
673(2) to sanction the arrangement or compromise;
and

(b) it is shown to the Court that—

(1) the arrangement or compromise is proposed
for the purpose of, or in connection with, a
scheme for the reconstruction of one or more
companies, or for the amalgamation of 2 or
more companies; and

(ii)  under the scheme, the property or undertaking

of any company concerned in the scheme, or
any part of that property or undertaking, is to
be transferred to another company.
If the Court sanctions the arrangement or compromise, it may,
by the order or a subsequent order, make provision for any
or all of the following—

(a) the transfer of the transferor’s property, undertaking
or liabilities, or any part of it or them, to the
transferee;

(b) the allotting or appropriation by the transferee of any

shares, debentures, policies, or other like interests in
the transferee which, under the arrangement or
compromise, are to be allotted or appropriated by the
transferee to or for any person;
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[717.01] Butterworths Hong Kong Co

(b) the proceeds of any sale under subse,

(c) any interest, dividend or other bep
accrued from the consideration,

4) The trust terminates on the i
| payment be
subsection (3). g i

(5) The.expenses of the following may be paid o
consideration held on trust—
(a) the enquiries mentioned in subsection (
(b) the sale mentioned in subsection (2):

(c) the p.roceedings relating to the paymen
mentioned in subsection (3).

g 1

[717.01] History
This is a new section. Cf s 699 of Cap 622.

[717.02] Overview

The section deals with a situation wh '
. » ere the persons entitled
consideration held on trust for the bought back shI;res can:;tgie@.-
reasonable and regular enquiries by the company, after a period of 12
payment of the consideration or where the company is wound up: s

In such a situation, the non-cash considerati

on, the 1 on and any benefit '
the company or its liquidators and the proceeds of Sﬂf& and casmu 3
and any accruf;d benefit paid into Court, upon which the trus l\.ﬁ‘
(4). Expenses identified in subs (5) may be settled out of the.&‘ siderati

R

Subdivision 3
‘Sell-out’

718. Repurchasing company may b i o

ity pany y be required to bu

(1)  This sec_tion applies if a member or members of
repurchasing company has or have given notice unders
711 that the member or members will not tender an
to be bought back by that company under a general

(2) If, ir‘l the case of a general offer that does not relate to shaf
of different classes— i

(a) the repurchasing company has, by v
acceptances of the offer, bought back, or ca
unconditionally to buy back, some but not all @

1116
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(717.02]

shares to which the offer relates; and

at any time before the end of the offer period, the
shares in the repurchasing company controlled by
that company, with or without the shares in the
repurchasing company held by the non-tendering
member, represent at least 90% in number of the
shares in the repurchasing company,

.the holder of any shares to which the offer relates who has

pot accepted the offer before the end of that period may, by a
Jetter addressed to the repurchasing company, require that
company to buy back those shares.

If, in the case of a general offer that relates to shares of

different classes—
(a) the repurchasing company has, by virtue of
acceptances of the offer, bought back, or contracted

()O unconditionally to buy back, some but not all of the

. shares of any class to which the offer relates; and

at any time before the end of the offer period, the

shares of that class controlled by the repurchasing

company, with or without the shares of that class

held by the non-tendering member, represent at least

90% in number of the shares of that class,

the holder of any shares of that class to which the offer relates

who has not accepted the offer before the end of that period

may, by a letter addressed to the repurchasing company,

require that company to buy back those shares.

Rights given to the holder of any shares by this section to

require a repurchasing company to buy back the shares are

only exercisable within 3 months after whichever is the later

of the following—

(a) the end of the offer period;

(b) the date of the notice given to the holder under
section 719.

If the general offer gives the holder of shares a choice of

consideration, that holder may indicate the holder’s choice

in the letter requiring the repurchasing company to buy back

the shares.

In this section, a reference to shares controlled by a

repurchasing company is a reference to—

(a) shares that are held by an associate of the
repurchasing company or by a nominee on the
repurchasing company’s behalf;
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[725.03] Butterworths Hong Kong Company o5 Ordinance (Cap 622) [725.05]

[725.03] An order restraining the continuance of the congd,
doing of the act e

¢ is misconduct and the objective of the litigation is to seek redress for
pany for the misconduct, then it is squarely a case within derivative action
~ and the matter would not be within the practical jurisdiction of ss 724-725.
damages as a form of relief for members, including petitioner members,
¢ for the company, did not expressly become available until amendments
1o the predecessor s 168A in the former Companies Ordinance (Cap 32)
to the Companies (Amendment) Ordinance 2004, In the Waddington case,
ett NPJ stated that it was far from clear that the court can on an unfair
s petition direct the petitioner to bring a multiple derivative action and
at present advised, he did not think that it could. In the context of unfair
actions, breach of directors’ duties has been considered to be a relevant
determining whether unfairness has been established and legitimate
expectations have been flouted. (See the notes to s 724). There has
y been no assimilation between conduct which amounts to breach of
s duties and conduct for which the unfair prejudice provision provides a
The important point here is that director’s duties are owed to the company
;e unfair preiudice provision does not appear to provide standing to a member
ng an action in respect of a breach of duty which is owed to the company,
one-41sd. in the absence of any evidence of unfair prejudice to a member
, hets./ Nevertheless, the court is expressly given the power to order the
These cases underline the importance of including at the end of the arto institute proceedings in the name of and on behalf of the company.
stalemem that the petitioner seeks any other order that the court o Scther consideration of this issue, see, inter alia, Parker v National Roads
addition to specific requests under s 725(2). “Motorists’ Association (1989) 1 ACSR 227, affd (1993) 11 ACSR 370; Re
Mining NL (1990) 3 WAR 166; Prime Aim International Ltd v Cosmos
nternational Ltd [1994] 2 HKC 545; and JG Macintosh, ‘The Oppression
edy: Personal or Derivative? (1991) 70 Canadian Bar Review 29; L Griggs
d JP Lowry, “Minority Shareholder Remedies: A Comparative View’ [1994]
nal of Business Law 463).

The courts have occasionally made orders restraining conduct whe
appropriate to do so. For example, in Re Whyte, Petitioner 1984
injunction was ordered to prevent the removal of a director, .u‘uE
Company (No 002612 of 1984) [1985] BCLC 80, an allotment of .
would have diluted the petitioner’s holding was prevented by injungi
with Re Lai Kan Co Ltd and Re Safe Steel Furniture Factory Lid [18
257, [1988] HKCU 288 where the dilution of the petitioner’
oppressive, unfair and prejudicial but given the breakdown in pe
a share purchase order was felt to be appropriate. In Re Mountforest [
565, a petition was based, inter alia, on an allegation of exely,
management. There was a proposed sale of the company’s business
the court declined to appoint a receiver and manager, it granted
restraining the sale because the transaction was a self-dealing one an,
complete lack of disclosure. In Re Bondwood Development Ltd [199(
200, [1990] HKCU 320, an injunction was granted preventing the resp
:fufng, and companies he controlled from exercising any role in the
airs.

[725.04] Order proceedings be brought in the name of the com

There are few cases where the court’s power to order that proceedings are broj
on behalf of the company has been exercised. In Re Little Olympian
Ltd (No 3) [1995] 1 BCLC 636 at 684, Evans-Lombe J noted that
Newco, against whom a share purchase order was made, would aat be
in a derivative action from enforcing any claims which the cénipaay

the other respondents but made no order in that regard. in Re Bo
Development Ltd [1990] 1 HKLR 200, [1990] HKCU 32 th¢ court ¢
alia, discovery of the records of companies controlled iy Mr Fung wh
direct involvement with the company to enable reconstraction of the situs
the undertaking of a tracing exercise to recover assets dissipated by Mr]

25.05] Appoint a receiver or manager

appointment of a receiver is usually perceived in a bad light by customers
ditors of a company and hence the courts are often reluctant to appoint
1 these circumstances. (See Re Spargos Mining NL (1990) I WAR 166; Jaber
e & Information Technology Lid [1992] BCLC 764; Re Mountforest
[1993] BCC 565). Contrast with Jenkins v Enterprise Gold Mines NL (1992)

539 at 563 where the full Court of Appeal of Western Australia expressed
w that on the facts the annual general meeting would not objectively be
blé to overcome any unfairness to minority shareholders and that the appointment
eiver would enable earlier transactions which were the subject of complaint
) be fully investigated. Where there is clear evidence that the respondents are
naging the company in the interests of all the members, it may be
iate to appoint a receiver. (See Re a Company (No 00596 of 1986) [1987]
133). Once a receiver is appointed, the powers of the board of directors
be suspended until the receiver is eventually discharged. As to the appointment
administrative receiver and the appropriateness of an order to purchase shares,
Hailey Group Lid [1993] BCLC 459.

In one Australian case, Re Overton Holdings Pty Lid (1984) 9 ACLR
WAR 224, proceedings were ordered on behalf of the company where
complained of amounted to a breach of directors’ duties. The respondent
had caused the company to borrow money which it did not need and
commercially unrealistic terms and inadequately secured to anoth:
controlled by himself and in which the lending company had no financ
It was stated, at 230, that the power to authorise such proceedings gave
force to the exception to the rule in Foss v Harbottle'. Re Overton Ho ir
Ltd was considered by Kwan J in Re Shun Tak Holdings Lid [2009] 5 H
743 at para 54, where she suggested that the case had been ove
subsequent developments in the law, including in Hong Kong. (Re Chir
Ltd (2004) 7 HKCFAR 546 (CFA) and Waddington Ltd v Chan Chun Hoo
11 HKCFAR 370 (CFA)). She stated at para 35 that the court has to 100
nature of the complaint together with the relief sought. If the whole g

there were major problems of corporate governance and where the
olling directors had engaged in conduct which jeopardized the main asset of
npany (a free television broadcasting licence) and the very existence of the
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