Chapter 1

of utilization, substantial differences exist between intellectual creations as tha
object of intellectual property right and tangible property as the object of physicg|
property right, it consequently determines different characteristics of the rightg
effect of intellectual property right and physical property right. '
23.1. Physical Property Right as Dominative Right,
IPR as Exclusive Right

Controlling right refers to the right of directly performing an action on the objeg
within the law; such right is exclusive, namely, it prevents others from performing
the same action,” Such explanation is convincing in terms of the effect of physica]
property right, since the positive effect and exclusivity existing in physical prop-
erty right are consistent. In terms of physical property right as a controlling right, if
means that everyone else is excluded from the right. Whereas in the context of
intellectual property right, since the positive effect and exclusivity are not strictly
consistent, intellectual property right tends to be more exclusive rather thag
positive. However, in fact, the exclusivity of intellectual property right has
be worked out through the realization of its positive effect.

There is no doubt that physical property right is a controlling right. As the
object of physical property right is specific tangible one, it can be controlled by
possessing so as to realize varied interests in it. Thus, physical property right
essentially refers to the ownership of assets attributed to a person who enjoys
the right to exercise control over a specific res and own the interests thereof,
In other words, physical property right is designed to ensure a complete ownership
through the pursuit of safeguarding the possession and control over tangible object,
Therefore, possession and control over the assets is regarded as the foremost
meaning of physical property right.'® Physical property right, in this sense, is
primarily a controlling right.

Possession and control over the assets has to be achieved through precluding
others from exercising the same controlling activities simultaneously, otheiwise,
physical property right cannot make functions. Virtually, physical property ¥ight as
controlling right and physical property right as exclusive right occurlal the same
time. The scope of effect of controlling rights and exclusive rightS\¢otisequently
remains consistent.

In contrast with physical property rights, intellectual property rights place
more emphasis on its exclusivity for the following reasons:

(1) Exclusivity is the essential attribute of intellectual property rights. Take
improved invention as an example, the subsequent inventor, though the
granted patent right is derived from his improved invention, which con-
tains all essential technical features of the prior invention, shall infringe

9. Shi Shangkuan, Civil Law in General, China University of Political Science and Law Press,
2000, p. 25.

10. Zheng Chengsi, Intellectual Property: The Exploitation of IPR and the IPR Law Fundamentals,
People’s Publishing House, 2005, p. 118.

(2)

3)

—
S5

Fundamental Issues Concerning Intellectual Property

upon the right of the prior inventor in the case of commercial implemen-
tation of such improved invention without the permission of the prior
inventor. For this reason, the patent right conferred by the improved
invention is virtually an exclusive right. That is, the subsequent inventor
can exclude others, including the prior inventor, from implementing the
improved invention. Whereas, the controlling right embedded in the
improvement patent cannot be fulfilled without the permission from
the prior inventor.

Intellectual property rights are most likely exclusive. For example, in
terms of the controlling right of trademarks, the effect of its right is within
a relatively narrow range, whereas the range of the exclusive right of
trademarks is much wider, especially in the case of well-known trade-
marks. that is, the exclusivity and controlling effect derived from trade-
marks are varied regarding the scope of effect. In other words, the extent
of the exclusive effect is far wider than that of the controlling effect.
The commercial exploitation of intellectual creations requires necessary
material and legal conditions. During the commercial exploitation of
intellectual ereation, at least two other requirements need to be met,
namely th€ynaterial conditions and business qualification. Intellectual
creations.to a certain extent are a kind of property. In fact, there is no
doubithat the commercial exploitation of intellectual property is not only
sequired to conform to intellectual property law, but also be in compliance
with relevant administrative and economic regulations.

% Exclusivity is the precondition for the pro forma possession of intellectual

creations to be realized. Different from physical property rights, intellec-
tual property owners can hardly control intellectual creations, since
intellectual creations are usually publicized through the exploitation
process, e.g., in the case of trademark, design of a mark shall be described
explicitly in the process of trademark gazette; in the case of patent, a
patent description shall set forth the invention or utility model in a manner
sufficiently clear and complete so as to enable a person skilled in the
relevant field of technology to carry out. Also, intellectual creations
have to be embodied in material carriers before they enter into market
as a kind of commercial products, e.g., literary works as a form of intellec-
tual products; patented technology enters the market under patent pro-
ducts; a sign of trademark must be indicated and then attached to a product
before entering the market. In fact, it is possible for everyone as a pur-
chaser to approach intellectual creations, and it is even possible for him to
become an infringer driven by powerful commercial inducement. Due to
the low cost of manufacture, infringed products can be sold at a cheaper
price, which consequently leads to the fact that infringed products have a
greater market share than lawful intellectual products. If so, the society’s
enthusiasm for creation will suffer and shrink. In conclusion, the key of
intellectual property lies in its exclusivity, instead of its controlling
function.
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needs, and the work.” When making such a summary, he pointed out that gg Only in a social State, people can ask a State power to protect their material
erally speaking, to recognize initial possession of a land, the following conditjg ion based on a social contract. In Rousseau’s thinking, the freedom and
must be satisfied: ““First, the land must not be inhabited by any one; second, g ts under the natural State is only a status of fact; likewise the freedom and rights
can only hold the needed quantity of land to maintain his survival; third, g fer the social State really “make sense.”
cannot possess a land only with an empty ceremony, but he has to labor opj In the viewpoint of Rousseau, justice and property occurred almost at the same
“To connect justice with property, its meaning lies in creation of normative.
atis to say. in the social scope, a person cannot interfere with another person to
ate knowledge. Rousseau believes that social wealth includes power, right,
eadom, opportunity, income, property and dignity. All of the factors are crucial
_lements for a person’s life, their meaning is self-evident.

~ According to Rousseau, wealth is to satisfy the rational desire. The purpose of
o ity is to limit the personal desires to a reasonable extent, for this purpose the
principle of justice may treat them as the members of social groups, rather than as
'Eﬁ—‘ﬂwiduals. Rational desire is decided through a conscious and rational process to
determine the life plan. The benefits of an individual and the existence of a per-
son’s rational plan are closely linked.

~ Rousseau’s theory requires a basic social structure. In this structure, every
-member has equal rigi{t$\as regards fundamental freedom. Members’ actions must
be formed while théyypursue their individual rights, i.e. using the way of relatively
‘objective and accurate approach to information. Overall, this kind of form means
‘that it is neceisary to disseminate relevant and accurate information. The infor-
‘mation is. the-nain wealth for an individual to develop a correct working act by
using a Specific way in daily life. Once the information is created and allowed to
‘serve \ie people, the best point of use may be found. In Rousseau’s theory of
‘dishiuutive justice, the main wealth should be equally distributed. Equal distribu-
*ien is a fictional distribution, and by this distribution the purpose of adjustment
and improvement can be reached. To explain this, Rousseau also created a
‘“different principle” (“the second principle of justice™). According to this
principle, Rousseau allows the existence of inequality, as long as the existence
of such inequality is able to improve the living conditions of society.
There exists a logical presumption in Rousseau’s theory that is impossible to
obtain political freedom through a way of getting economic rights. For this
purpose, some instrumental use must be prohibited. In terms of intellectual prop-
erty rights, copyright is concerned with the expression of ideas. Regarding this, in
Rousseau’s view, it appears to be in contradiction with the freedom of speech. It is
-'gh“ious that, to a certain extent, copyright may be used to control the spread of
ideas. You may imagine that, in a society, if the rights about expression of ideas
were more important than freedom of speech, the freedom would be severely
affected. Therefore, Rousseau asserts that valuing a property right cannot be priced
by sacrificing basic political freedoms.

In Rousseau’s theory, property rights have a tool meaning as regards to share
and distribute resources. Therefore, the function of a government (such as sharing
and distribution) is accomplished by changing the concept of property rights. It is
Ecessary to constantly adjust the tool of property rights for distribution of wealth,
a8 well as to prevent damage of basic political freedom. The wide distribution of

respected by others.”?” Rousseau is not satisfied with the three criterigy
Locke set up with regards to the basis of forming property rights. He thip]
that, to meet the above three criterions only means a factual possession off
land, and it does not means property of it.?® :
In Rousseau’s mind, the key factor of forming private property is the socigilf
public will. He believes that it is the public will (or common will), which is the wj
of the people of the political community to provides the basis for property righy
Before the social contract is reached and the nation State is formed, people can o
possess materials, but not own them. Public will gives a new meaning to the facty
initial possession, i.e. legitimacy, justice and fairness and hence initial possessig
becomes a fact. In order to avoid the mistakes that may occur while judging gaig
and losses, people must distinguish the natural freedom that is limited by individu
power from the social freedom that is limited by public will. In addition, peop}
also have to distinguish the “ownership™ that is formed by an initial possessi
from the ownership that is based on a formal right. Given this, the freedom g
natural State is limited by an individual power, and the freedom of social Statej
based on the public will. The property rights of natural State is only an enjoyin
right, and it is based on a strength power or the first possession. After a social Staj
is formed, a property right becomes a formal right, i.e.. ownership. Roussea
intended to distinguish the right of natural State from the right of social State
People cannot have a real “right” through their own power to actually conirg
under the natural State.
Comparing to Locke’s theory, Rousseau’s view of property rights ig.1ug
clearer. In a civilized society, people give most of their rights to a State, actordi
to a social contract, and therefore the State becomes the master of wealth for th
entire society. The State becomes the master of wealth because of g0¢ial contract
therefore, as a whole the social contract becomes the basis of a%.01 the propert
rights. Once the ownership is ascertained, it would become a reairight; meanwhi
it becomes the limitation to the individual. Everyone has the rights to obtain whd
he needs. However, the positive act which made him the owner of wealth ruled ou
his ownership of all the remaining wealth. Once he has obtained such wealth, b
should draw a line, and cannot have any more rights to the collective. People mu
respect the rights and the things which belong to others but not themselves. Duelt
the social contract, people seem to have lost their natural freedom and the unlin
ited right; correspondingly they obtain the social freedom and the owne
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cannot be possessed. In Hegel’s view, domination of things can never be comy
in terms of possession. [

Property rights are allowed to give up or transferred according to the wil] g
they are the product of will, anyway, such a case must meet the certain prereqyjg
thereof. Some rights such as freedom of will, ethical life and religious beliefs capg
be eliminated because law does not allow doing s0.%° Hegel believes thag
character is something that belongs to oneself; the possession itself appears ip;
process of self-development; and the self-identification is accomplished thrgy
conscious self-development. In any case, all the self-ownership is not inevitabje

Of course, in the above-mentioned points of view, there exists a problem: [
assumed that the justification is the main purpose of Hegel rather than the nog
The property rights are a part of this interpretation, and in this way the charag
starts to achieve oneself in the world. In his view, to achieve this goal, individug
have the right to put their will on everything. The property rights, at first, arg
survival tool. Hegel's interpretation of this process is highly functional: the wil}
the world finds oneself, and subordinate to all sorts of restrictions and had to mal
a decision. The forms and objects of art are not privileged in this aspect, and {f
form of art is a way to use knowledge. By this means people can occupy something
For Hegel, the character is not a springboard, but the moral ladder for artists g
other creators to obtain special rights. Hegel’s analysis of property rights providg
the possibility for criticizing the author system.

Hegel did some analysis of intellectual property rights. The product of soul§
“of specific us.” When they are outside, they are possible to be produced by othep
Hegel does not regard it as an issue, but as a good thing. One can possess the thinkin
that has been outside, whether it is in the books or in the form of invention, and ha
the access to “express oneself and produce many other same kinds of othg
things.”®!' As Hegel points out that the best way to promote scientific progres
and artistic prosperity is to protect the results of scientists and artists from bein
stolen. He seems to approach for classical utilitarian. Of course, he is very cautiotztl
answer the problems that may occur. In his view, the whole purpose of knowissg
products is that they are recognized by others. That is, converting them te the basi
learned by others. This recognition by others depends on the previgis thought
because the mode of consciousness can be approached. In the processafknowledg
dissemination, “the mature thinking™ is often been trained to give new forms. A
time, the individuals are engaged in the accumulation of overall knowledge, add
or amendment. The existing forms of knowledge are updated and improved agaif
and again. The interests of others were not reduced, but both obtained the dissent
ination and promotion. In what level an individual may temporarily occupy this kin
of knowledge flow and assert the ownership in a re-built form? Hegel believed tha
there is no “‘precise certainty principle.” Therefore, a society can stipulate the legd
limits in the intellectual system through the experiences to ensure that such a systef
may serve other people and the learning needs of future generations.
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rel regards an individual's free will and possession as basis of property
ership, while this is not truly convincing. Wher} Hegel menuo_ncd that
- have the right to embody their own will in the material and appropriated the
“his logic was very arbitrary, because he did not use ownership as an object
a premise, such as people control the material is a fact, and power of people
_rior to the expression of an object. If we call this control as a “right,” it is
le that the material may become an owner of right when material’s power

ple. This assumption is obviously absurd, the right may be convened.to
wer of force, violence or other material force, and consequently lose its

gnificance. . ’

essence, there is only the comparison of power between persons and materi-
st no rights, because the right is the relationship between persons. Considering

: as the object of right and undertaking philosophical speculation, it will only

people the sense of being God. This sense will make people consider that, by
own strength and unilateral will, the right may occur. Hegel seems also to have
‘aware of the defects of his theory. By the free will of possessing a material to

te the ownership seems unreliable. Thus, he added the condition of “pre-
ve” to form the owseiship: “A material belongs to the one who occasionally
st occupied it, and this% the proposition without doubt. The reason is that the latter
cannot occupy the rnaterial that belongs to the predecessors.” However, from the
nt of view of {zek ‘will, regarding the formation of ownership, the preemptive is

:,qﬂ;-ﬁe]f-evidmt wath. The will of individuals is not enough to prevent others from
the possession requirements of a material, because others also have the free will to
place the \aterial under their control. Because two free wills are equal, the‘ first
'-qum- of a material cannot prove that his possessing will is absolutely superior to
fha o) the latter comers. Therefore, the first possessor cannot prove the reasonability
“or uis “ownership™ because of preemptive.

Hegel defended his theory continually that, since the material does not have

free will but people have, and a material itself does not do something but people do,

people are entitled to convert a material to become the one they own. “All of the
‘materials can be owned by all people, because people are free will. As the free will,
its existence is comfortable and on its own, and the things opposed to him do not
‘have this kind of nature. Therefore, everyone has the right to convert his will to the

“material, or convert the material to his will. In other words, he has the right to

abandon the material and change the same to be owned by himself. As a result, he

‘can possess the material. Anyhow, it means that my will is superior to the material,
‘and it also shows that the material is not existed on its own, nor their own purposes.

This indicated that the way adopted is: 1 practice another purpose different from
that the material directly has inside the material. When I own a biological material,
L give it a soul different from its original one. That is to say, I give my soul to it.”%*
“People have rights to practice their will in any material, so they become mine; it is
not to have the right as a part of his practical purpose, because this purpose does not
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establish an intellectual property protection system. Rather than the prote
intellectual property itself, the whole action was the result of both the poli
economic pressure from the outside. The establishment and development.
intellectual property institution at that time went beyond the protection it
became very passive. Although things have changed with the passage of tj
Western countries led by the U.S. still played a role of being rude and unreasgg
“representative of civilization,” and changed their bargaining tool from
import of opium™ and “exterritoriality” to' “economic sanction™ and “g
favored-nation treatment.” The essence of their actions was no different
that of a hundred years ago. [
In concluding the negotiation with China relating to the intellectual prop
protection in 1989, the American government threatened that if China woulg
revise laws concerned with computer protection according to their will, they wg
impose unprecedented severe sanctions. At the end of the same year, the Amey
government even required the Chinese government to reenact the intellectual pp
erty law or China would face huge tariffs. With regard to such overbearing bej
ior, even the American people themselves have some mixed opinions. Prof, §
liam P. Alford once criticized, “If the purpose of U.S. policy toward the P. R
concerning intellectual property is to secure meaningful protection for Amerig
property interests, it is necessary, therefore, first to understand why such proteet
is no more readily available for Chinese—as it is inconceivable that a sy
designed largely to protect the former, but not the latter could be sustai
modern China.”!” The affairs concerning sovereignty, including intellectual pr
erty should be decided and solved by the country itself rather than by outsi
interference.
The rapid development of science and technology has brought vitality to
post-industrial capitalist countries. The value generated by high-tech intellect
products accounts increasingly for GDP. The intellectual products made by :
developed countries, led by the U.S. are sold throughout the whole world and iu GATT. As for Europe and the Japanese government, although the issue of
brought large profit to these countries, among which the developmentef'iiie o tual property protection in the U.S. was different, strengthening protection
puter industry is most representative. The magazine Fortune announces the topt of intellectual property rights would still be profitable for them; therefore, Europe
of the richest American people and as the results revealed, among. the ten richédlf  @ndJapan also agreed to the GATT framework. Uruguay Round Negotiations were
people, four were software engineers including the chairmaf\of ‘the board /difficult. In developed countries, due to the amount of technology intensive
Oracle, and Bill Gates—the chairman of the board of Mictesoft, who products and their advantages, they actively advocated trade liberalization mea-
first with an amazing revenue of USD 1 million a week. - sures; in developing countries, its competitive advantage lies in labor-intensive
The Microsoft Windows operating system software produced in China is solé
in millions; people could not help but wonder, what percentage of the costs paidl
users is for the intellectual property? For example, in 1995, Microsoft launched
grand unveiling of Windows 95 in more than 40 cities around the world, and t
cost of advertising was over USD 200 million. At that time, some people qué
tioned: If we say that knowledge is the crystallization of human wisdom, then, t
user should be paying for creation of the real object through R & D labor cost

pay for the marketing. When Microsoft’s products are sold in the
.| market, and they have to spend a great deal on advertising costs,
bé'rstl‘aﬂge to pass the marketing costs on to the consumers? _

‘knowledge of product marketing throughout the world, the Americans
ir culture and values to every corner of the earth; in addition, they spared
p imposing their legal philosophy and legal standards on other countries.
the U.S.’ purpose was not to improve the rule of law in other countries,
ot the U.S.” global, political and economic interests, as well as preserve

ledge hegemony™ status. 18
TRIPS and the “Special 301"

sh 1986, including DuPont, General Electric, IBM and the other 13 com-
_the U.S., formed the Intellectual Property Committee (IPC), which was
od to reach the Agreement on the Trade-Related Aspects of Intellectual
ty Rights (TRIPS) in the Uruguay Round Negotiations of the General
went on Tariffs (GATT). In 1988, the IPC together with the Japanese Fed-
Economic Qrganizations (KEIDANREN) and the European Union, as
the industr¢ yad employers (UNICE) jointly presented a report that was
as Basic\Eramework of GATT Provisions on Intellectual Property. This

«ud)adoption of a separate GATT Intellectual Property Code. The
was went to the U.S., the European Community, European countries and
. foi the consideration of governments. The report underlined the repercus-
r ¥ other countries failing to give their full protection to intellectual property
that could result in great losses. The report further stressed that because of
k of strict and uniform international standards for intellectual property
jon, U.S. companies suffer huge losses. U.S. products in 1986 alone suffered
s of about USD 43-61 billion; therefore, the U.S. became the main advocate

ﬁf ‘On July 2, 1998, Bill Gates told the magazine Fortune, * Although about 3 million computers
 getsold every year in China, but people don’t pay for the software. Someday they will, though.
~ Aslong as they are going to steal it, we want them to steal ours. They'll get sort of addicted, and
- then we'll somehow figure out how to collect sometime in the next decade.” See Corey Grice
. and Sandeep Junnarkar, Gates, Buffett a bit bearish, http://news.cnet.com/2100-1023-212942.
html, last visited on May 1, 2012. Bill Gates" remarks has aroused strong repercussions in
China. The industry peers felt that it is one of “knowledge hegemony,” and called for a
fresh look at the protection of intellectual property of software and the establishment of a
rational order of protection. See Fang Xingdong and Wang Junxiu, Challenge Microsoft’s

17. W. P. Alford, To Steal a Book Is an Elegant Offense: Intell I P ) Law in Ching L
IR ) T i IR BV T Hegemony,” China Industry & Commerce Associated Press, 1999, pp. 12-15.

Civilization, Stanford University Press, 1995, p. 119,
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Chapter 5 Outline of Copyright Law

dely recognized in law since the ninf:teenth century and the twentieth
wever, as copyright theory and practice made major developrr}ents. its
oame more and more clearer, with the property rights gf material prop-
. apcountering serious challenges because of the equal rights of both and
nce between them. _
oht is the object of intellectual creations instead of a real object qnd,
‘the ownership of specific items to fix a work is different from copyright
ork. Copyright is created not on the control over specific items, but on the
creation. Possession, manufacture, delivery of a real object cannot
. X opyright on author. o ) ) i
Economic rights mean that copyright owner enjoys the rights to use copy author’s economic right has a limited duration, generally speaking, the
works. They are generally exclusive rights. So the right owners can a o s from a work 18 cr_ealed until apther 50 years after death of its aulh[(l)lr.
others to carry out an act which falls within the scope of their rights accor ;, physical property rlghls_are unlimited. In many cases, the autfhor of the
to the conditions of use, including the remuneration determined by the right ¢ ation of a system is different from the common system O proper%
ers. However, the right owners also have the right to not grant permission to we tellectual property can never be fully Ua“Sf‘f“ed* thus the author wi d
be users (right of refusal). In this case, should the users proceed with such actiy e part of the work, and also because, the author's name must be rnf:nuon;t1
they may be sued for copyright violation.2 There are many similarities hetw is to be used and there are no exceptions; it is necessary o respect the
property ownership and copyright ownership; they are including the righ f the work. : . _
transfer and succession. But great differences exist between them at the s te lacking thie ynajor contents of property nghls. qapynght and property
time as follows: " Id the same -weight for the people (especially in France and Italy).
r there ate two diametrically opposed viewpoints on whether such a
life the traditional sense of property right, rather a non-material
joperty rights—is an economic right, or a personal right. The moderate
‘ew that it can be classified in two categories because copyright protec-
a double purpose: the protection of economic right and prot_ectiun of }‘noral
\Copyright law of this nature eventually led to two major theories of
t Law, namely, dualism and monism. The former is divided into the
sories of moral rights of the author and economic rights, _and though
 types are interdependent, they cannot be confused; the latter view empha-
lack of scientific basis for this distinction, and, therefore, emphasizes the
of creators as a single, rather than dual, nature of copyright.?

Different countries have various requirements on succession of moral rights,
copyright protection period is extended after the death of author, therg
difference on the succession of economic rights. But for the succession of
rights, it takes different scene. In common law countries, copyright is an ¢

right, so there is no such issue. Impacted by the legislation of civil law
China provides that the moral rights may be protected at the same time wheg
economic rights are inherited by the heir or designated person.

1.2.2. Characteristics of Economic Right

(1) The transferability of economic rights of authors. China’s copyright!
islation’s adoption of a dual discourse and recognition of the econgj
rights will allow not only the right for author to use their own work
economic interests, but also the right to authorize use by others.

(2) Different from permanent moral rights, a limited period for protectiof
economic rights is granted to the author. The period is the a '
lifetime plus 50 years after his death for the natural persons; as for $
legal person or the organization, the period is 50 years.

(3) The succession of economic rights of authors. All countries share tha ;2
opinion that economic rights are inheritable.

i

2. THEORIES ABOUT NATURE OF COPYRIGHT DOCTRINE OF INTANGIBLE PROPERTY

2.1. DOCTRINE OF PROPERTY ards to the nature of copyright, the theory of intangible property argucs
- : . i tional property right only involves tangible property, while the right of
The theory of property regarding the nature of copyright appeared in the eighteer tor is another feature, which only involves the economic value of the
century. This theory believed that the author has, to his work, a right simi ive right for the works. The right of originator is a feature which is different
material right on the property (movable and immovable property). The purpos& 1 the feature of tangible property right. So the establishment of a new category

the copyright system is a clear and unambiguous way to grant the creators the -"_-- —intangible property right—is essential. Although the intangible property
rights for their economic aspirations. Under the influence of this theory, the ng

e St i E. Piola, Trattato del diritto di auore, publishing house in Turin (T oriln(J]. 1927, p- 40-43.
5. UNESCO, The ABC of Copyright (2010), p. 37, hitp://www.unesco.org/fileadmin/MUL EDL oted from [Spain|Delia Lypzic, Copyright and Neighboring Rights, China Translation and
HQICLT/diversity/pdf/WAPO/ABC_Copyright_en.pdf, last visited on May 12, 2012. Publishing Corporation. 2000, p. 9.
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Chapter 7 Subject of Copyright

1o to the intention of legal entity or other organization; (3) the
taken by a legal entity or other organization. Legal entities or
tions fulfilling the above conditions would be deemed an author,
would be taken as the legal entity’s work. Legal entities or other
s enjoy complete copyright including personal rights and property
ods this issue, scholars usually acknowledge a legal entity or other
as a fictional author. Standard fiction author’s works are mainly
dictionaries and other tools co-authored by a whole committee.

“The person who creates the work shall be deemed the author.™ Article 1] g
that “Copyright shall protect the author with respect to his intellectual ang,
relationship with his work, and also with respect to utilization of hig
Article L. 111-1 of the France Intellectual Property Code (Legislative Py
regulates that “The author of a work of the mind shall enjoy in that work
mere fact of its creation, an exclusive incorporeal property right which g
enforceable against all persons.” In contrast to the above viewpoints, others g
that a legal person has independent authority beyond its members, even th
could not be involved directly in its creation and must make use of its
someone else’s intelligence. Anglo-American law is more inclined to this
Although they admit the natural person as the author, they recognize that;
person under certain circumstances could also be considered as author. For ip
Article 201(b) of the U.S. Copyright Act 1976 states that “In the case of a wor
for hire, the employer or other person for whom the work was prepared is cong
the author for purposes of this title, and, unless the parties have expressly
otherwise in a written instrument signed by them, owns all of the rights compg
the copyright.” The employer or person for whom a work was prepared oby
includes a legal person and other organizations. Article 15 of the Japan Cop
Law 2010 also stipulates that ““The authorship of a work (except a pro
which, on the initiative of a legal person or other employer (hereina
Article referred to as “legal person, etc.”), is made by his employee in theig
of his duties and is made public under the name of such legal person, ete.
author shall be attributed to that legal person, etc., unless otherwise stipulatg
contract, work regulation or the like in force at the time of the making of the W

The China Copyright Law 2010 is more similar to Anglo-American cop
legislations wherein Article 11 (3) stipulates that *“where a work is created &
ing to the intention and under the supervision and responsibility of a legal er
other organization, such a legal entity or organization shall be deemed the as!
the work.”™ With the development of technology and society, high-tech wox
major works or software rely more and more on organizations with\ralior ¢
ized human resources, funds, organization, control and cooperaticnito unds
the responsibility. Therefore, acknowledgement of a natural per£oi ‘as the aut
principle while admitting a legal person or other entities to.bethe author fore
works is currently inevitable. Certainly, under a great majority of all sifu
authors are natural persons, legal persons or other entities are only a supple

PRESUMPTION OF AUTHOR

s to Article 6 of the Regulations for the Implementation of the China
2002, “a copyright shall begin from the date when a work is
copyrights are enjoyed automatically and require no administration
the author of a work is usually determined through the signature on
signature could be either with a real name or a fake name and the way it
stomary, 1" Authored by someone™ in literature works, “Painted by
picturés; which also apply to digital works circulating on the Internet.
11(4)'af the China Copyright Law 2010 regulates *the citizen, legal
a\ ovganization whose name is mentioned in connection with a work
.ksence of proof to the contrary, be deemed to be the author of the
 Article indicates the author-presumption principle is on one hand is
owards the exercise and maintenance of copyright rights, and on the
beneficial for the user of the work and the author’s relationship and
ily beneficial for the author. And of course, it should be scrutinized
the real author is according to factual evidence if proof to the
roving the author is not the real one or it is not the real author’s

COPYRIGHT OWNERSHIP OF SPECIAL WORKS

Copyright Law 2010 creates special conditions for some special works,
;cordance with the provisions of the copyright ownership, these are
rom those of normal works.

2.2. FICTIONAL AUTHOR
DerivaTive WORK

According to Article 11(3) of the China Copyright Law 2010, the conditions!
legal person or entity could be regarded as an author are as follows: (1) the Wt
created under the supervision of a legal entity or other organization; (2) the W

e work refers to a new work created by adaptation, translation, annotation
ent of a pre-existing work. The new work’s copyright belongs to the
y which shall not prejudice the original work’s copyright. If original
i under the protection period, then one must solicit the original copyright

2. The Article was translated by Yukifusa Oyama et al. from Copyright Research and Info o i .
Y Oya YL mission to make the derivative work and pay money if necessary.

Center (CRIC), http://www.cric.or.jp/eric_e/elj/clj.html, last visited on May 14, 2012
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Chapter 8 Content and Exercise of Copyright

author’s lifetime plus 70 years after their death.' The France Intellect
Code (Legislative Part) stipulates no time limit on author’s moral rig
Convention protects the spiritual rights of authors from the impact o
rights, even after the assigning of economic rights, moral rights still exj
death of the author, at least until the expiry of the economic rights, the mgpg
should be maintained.'* '
As the duration of the value of the works is difficult to ascertain, deta
the duration of the protection of the right is not easy. The China Copypi;
2010 stipulates that the right of authorship, the right of alteration and the g
integrity are unrestricted. After death of the author, the rights are protecteg
successor or agency. If there is no inheritor or successor, it must be proteg
copyright administration. 4
To the right of publication, its duration corresponds the period of the, pr

i-ation is December 31 in the 50th years after the work is published.

not published within 50 years after its completion, are no longer

scted by copyright law.

mown author’s works have a property rights protection period of 50

rs. The expiration is December 31 in the 50th years after the work is
ished. However, once the identity of the author is established, they

apply the general provisions of copyright law.

EXERCISE OF COPYRIGHT

includes personal rights and property rights. Personal rights and the
anot be separated from each other. In principle, the authors exercise it

right. the property of copyright works is the proprietary right to control and
rk. He who owns the copynght can make the proﬁls through exercising it

censing it to others to exercise. Some economic and technical condi-

4.2, DurATION OF PROPERTY RIGHT be fulfilled when one uses the works. For example, exercise of permis-

lishing texeentries, photos, such as the copyright, distribution rights,
to perforyi works of drama performances and so on. Use usually
{:c.pv.frqs,‘1 license, assigning, etc., due to the nature of property rights.
camaiso be inherited, donated and entrusted to others to enforce. This
fe12to the exercise of property rights.

In order to balance the rights and interests of the public the legislation proyy
the protection of property rights of works. The main copyright works g
different nature of the protection lasts different durations. Article 21
China Copyright Law 2010 stipulates that protection duration of property
as follows:

(1) The author is a natural person; his work property rights are protee O
a period of the author's life plus 50 years after his degth. Tt \QO Pesyassion 10 Jse Corvmant
regardless when the work was published, the authors are entitle Q
lifetime copyright. After the death of the author, the period of profaS*
begins the following year on January | and expires 50 years Wi
December 31.
(2) Joint authorship works, works property rights protected for a period
authors’ lifetimes plus 50 years beginning from the death of the fina
author.
(3) The author is a legal person or other organizatiény property righ
protected for a period of 50 years from the date when the worki
published. The expiration is December 31 in the 50th years after the
is published. Works not published within 50 years after its completié
no longer protected by copyright law.
(4) Photography, film production and similar creative works have pi
rights protection for a period of 50 years after its publicatiof

- permission is the copyright holder’s right to use their works in a
, at certain time and place and grant permission for others to use
and the licensee permit use of the works in the form of clear con-
| rights and with obligations between the two sides. With copyright per-
the rights of the work will be the property of one or more others to use.
time, a certain amount of copyright royalties may be collected. This
form of property rights achieved by most copyrights. Copyright
n generally requires a contract to be signed, but in practice there are
number of implied licenses to use, such as the classic authors will be
1o copyright works, and the publisher, the magazine or periodical will
copyright and the right to issue the permit. Copyright permission can be
and non-exclusive licenses. The proprietary license to use is also
§ the exclusive license to use. It refers to the authorization of the
Of others over a certain period of time and area for exclusive use of
e licensee has the right to exclude people, including the copyright of
I in the same way as the use of works.

the exclusive copyright license conditions, the licensee has the right to
-exclusive license or license a third party. That is, whether or not they
e right to license should be written in the contract agreement. If the contract

12. See Article 64 of the Germany Law on Copyright and Neighboring Rights (as amend ed )

1998).
13. See Article L. 121-1 of the France Intellectual Property Code (Legislative Part).
14. See Article 6" of the Berne Convention.
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Chapter 12 Legal Protection of Copyright

engaging in infringement activities, the victims may authorize the jyudie
ities to order the return of the profits or to pay the amount of statutopy
sation, or both.™ In dealing with the issue of infringement against con
bility, the Chinese adopted the current laws based on the principle of {
(liability with fault) mainly with the principle of no-fault liability (lj
fault) to supplement the position that infringement against copyright
should apply the principle of fault, especially in relation to liability,
of no-fault liability rules is a supplement to the principles of infringemen
copyright. !
The conditions of infringement against copyright include: damag
behavior, causality between the above two, infringers’ subjective faulg,
must fulfill the principles of fault liability and the principles of fault pre
If it does not belong to the aforementioned condition, and the act f
principle of no-fault liability, it only involves some of the elements
subjective fault is not obligatory. '
Infringement against copyright means that someone uses copyrigh
without the consent of copyright owner. 1

+ without the permission of the other co-authors of the former work,
aging the right to adaptation of the ol'h.er co—.authors.
,:‘ one’s name mentioned in connection w1_th a wprk created by
in order to seek personal fame and gain, while he h.as not
- part in the creation of the work. The right of authorship is a
solely owned by the author, which means someone who has not
in the creation of a work cannot affix his name to the wprk.
icle 11, Section 4 of the China Copyright Law 2001_ also provides
he citizen, legal entity or organization whose name is affixed to a
ghall, without the contrary proof, be. the au!hor_ of the work.
tice, those who have not taken part in the great}on of the wor‘k
ays make use of their own status to fulfill their will to affix their
1es to the work. However, if the author asks some celebrity who has
{ taken part in the creation to affix their names to the work, so that the
work can gain more influence, then it is generally not seen as an
1) f;;!;egr mutilating a work created by another. D!stortmg or muti-
g a wori breated by another violates the author’s nghl‘ of protection
of his ideas, content or form of the work..Tlllere are two different situa-
tionsOné who has not obtained the permission from Ehe author'lo mod-
ify the-work would be included in this kind of tort if he modifies the
" work. One who has obtained the permission from the author is also
included if he exceeds the right he was given and makes some essential
ﬁhﬁnges to the extent that the author’s original idea is betrayed, the
O _author’s opinions are misunderstood and the integral style f)f the wo:rk
\Q is destroyed. This kind of infringement includes the following: (a) dis-
~Q . tortion of the work’s originality when the work is adaptefi, trqn_slale_:d,
_annotated, compiled or edited; (b) distortion of the work’s originality
when the press edits the scripts; (c) exploitation of the work that damages
the author. Distortion or mutilation of the work must be done intention-
ally; if the content of the work has been revised negligently or only the
"~ form has been changed, it is generally not conmdered‘as an m_fnngemenl.
(5) Plagiarizing a work of another person. Plagiarism is the situation that
~ when people treat the work created by an.o(her’as though it was c.:reated
by them. Plagiarism has two features: one is taking the work. of whzf:h _Lhe
author has the right of authorship as his own; the other is publishing
the work in his name. Exploiting the following items is not plagiarism:
(a) well-known historical materials, knowlf.-c‘lge_m natural‘smence or
geography or other objective subjects; (b) utilization of publ:,c common
culture in human society; (c) creations according to others’ thoughts,
ideas or methods. _ _
(6) Exploiting by exhibition, film production or any film-like {nethods, or by
adaptation, translation, annotation, or by other means, without the per-
- mission of the copyright owner. According to Artn?]e lfJ of the China
Copyright Law 2001, copyright owners have extensive rights to exploit

1.2. THE CLASSIFICATION OF INFRINGEMENTS

According to Articles 46 and 47 of the China Copyright Law 2001, inf
of copyright may be divided into 19 types: :

(1) Publishing a work without the permission from the copyright ow
an infringement against the right of publication of the copyrigk
if either it is published without permission from the copy
or published not in compliance with the time, place or form
copyright owner has decided. In practice, torts against infrineiy
the right of the publication generally involve the infringenizit g
property rights, for example, publishing a work without\the per
from the copyright owner. This behavior infringes bot!i'the p
and the personal right at the same time.

(2) Publishing a work of joint authorship as a work created solely by of
without the permission from the other co-authors. The work ¢
authorship contains the collaborative labor of creativity of |
authors, Consequently, the copyright of the work should be sha
the co-authors. That means without the permission from the of
authors, one cannot publish the work on his own will, let alone
the work as one’s sole creation. In practice, this kind of infringeme
be classified into two categories. The first situation is one or some
co-authors forestall publishing the work, infringing the right to;
the other co-authors. And the second situation is that one aul
published work produces a new work after adapting or making
changes to the former joint authored work and publishes it as hif
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(2)

e

Overview of Patent Law

. authorities. (¢) To add the pre-suit pm\:risional measures, 5o the
. is in line with the provisions of Article 41 of the TRIP?S.
e Ia“:re the administrative protection measures: (a) To c}a;lfy. 'l:hE
- 'rg‘lities of provinces, autonomous regions and mur_uc.:lpali_tres
i der the Central People’s Government in patent administration.
Tt;yreu:rlise the provision that competent patent adminis:tratwg deptal;t‘;
handle patent disputes to patent disputes can be mediated by pate
Es‘strau;ime departments. (¢) To improve the system o_f patent admin-
E enforcement, empower the local patent adm1mstra}1ve depart-
Fsvfo identify whether the patent rig!lr: is infrin:ged, and mcnease11 iltl:e
sinistrative punishment for counterfeiting other’s patent not reaching
zzrlféctt}fxﬁ?t;n;e “Patent Cooperation Treaty”: The provisions ::g
r t of international patent pmsecuﬁ_ons were added. China JI;nn ;
the “Patent Cooperation Treaty” (PCT) in 19941 and the Chmcs;.: gte:s
C ce was one of the receiving offices of international patent applicatio -
- der the PCT.system, also the International Searching Authority an
"temational Preliminary Examination Authority. Therefore, the.2000
'tent L4w" stipulated the provisions, i.e., “Any Chinese entity or
individuai-inay file an international application for a patent in accorfa:is
with 2y international treaty concerned to which China is party_,] o
“Che ph{ent administration department under the State Counm‘ ﬂ;s £
hs;adle any international application for patent in accordance wi

 international treaty concerned to which China is party, this Law and
substantive examination stage, instead of the provision that the

O . the relevant regulations of the State Council.’
tration may ask the patent applicant to provide those materi QQ !
clarify the effective date of patent rights, that is, effective from thAa\E® - Third Amendment of the Patent Law
when the Patent Office issues a grant notice. i
To strengthen and improve the procedures of patent right proteciicg
abolish the final legal effect of re-examination and invalidagicn
about utility model and design, and stipulate the judicial review i
according to the TRIPS Agreement, that is, both parties may filea

(b) To abolish the provision of State-owned entities as “patent]
undermine the color of the planned economy, and amend the
the joint completion of inventions and creations, the assigny
application rights or patent rights, the plan licensing. (c) To
provisions of exemption of compensation liability of the bq
party, to a certain extent this is able to plug the infringer to
sell the infringing products, so that anyone who knows or
known that the products are infringing products cannot cop
evant commercial acts. (d) To improve the conditions of orant
compulsory licensing, specify conditions of the compulsory
subordinate patents, and at the same time stipulate relevant
the making of compulsory licensing decisions. (e) To add
methods of damages inpatient infringement, so that the pate
obtain reasonable compensation of actual loss.
To optimize the patent examination procedure: (a) To abolish g
cation procedure in order to avoid duplication with the iny

cedure and result in a long-term of instability of patent ri
improve the patent invalidation procedure: adding the provisiop g
both the invalidation applicant and the respondent to attend p
patent administrative litigation. (¢) To simplify the assignment g
rights, right to apply for patent and foreign patent applications, (d)
situation that an invention patent has been filed in foreign coup
abolish the mandatory requirements for the patent applicants to sub
information related to foreign searches or examination results dur

t law and patent system of PRC are the products of the Reform and
Policy. Most of the important developments of patent system are also
ey results of the Reform and Opening Policy. Since the Patent Law was

by the Standing Committee of the 6th National People’s Congress }n
Sions s eyt to appeal the re-examination e Tavalid has been amended in 1992 and 2000 twice. The first amendment mainly

sions about utility model and design. (b) To amend and adjust at implementing to deepen the Reform, extf:ndmg the operudng at;(ilf
limit of litigation: it stipulates the time limit of litigation concernin ing the promises of Chinese government in tpe memoran uglhj 3
disputes of failing to pay the fees of using the invention after the inv . ding on the protection of intellectual property rights between rfnt
patent application is published and before the patent right is grd U.S. The second amendment in 2000 was in orctf-:r to set up _and pe ecf
(c) When filing a patent infringement litigation for utility my alist market economic system and to comply with the requirements o

can require the State Intellectual Property Office to issue a search ntering 0. ;

evaluation report (technical evaluation report) to prevent the paten ' c‘i\ge second amendment of the China Patent Law 2OOQ, bqth dpmest_lc
abuse its rights. (d) To add the provisions that the court or the d abroad situations have changed significantly. For domestic situations, 1:}
Administrative Department may ask the patentees to provide with ‘1o enhance the capacity for independent innovation and-achleve thedg(;la
nical evaluation report made by the State Intellectual Property U ilding an innovation-oriented country, the State Council formulated the
when the patentees enforce their patent rights of utility model bel

259



Chapter 21 Termination and Invalidation of Patent Right

(2) The filing documents of an application for a patent for inyeng
model submitted by a patent applicant violate the legal
concerning the description and claims.

(3) Where an applicant amends application, the amendment of an g
for a patent for invention or utility model goes beyond the e
disclosure contained in the initial description and claims, and
ment of an application for a patent for design goes beyond
contained in the initial pictures or photographs. |

(4) The subject of the application for a patent is not in conformjt
definition concerning invention, utility model and design in g,
tions on the Implementations of the Patent Law 2010,

(5) The grant of the patent violates the principle of “for apy
invention-creations, only one patent right shall be granted,”

(6) The application files submitted by an applicant violate the g
concerning claims and independent claim in the Regulations on g}
mentations of the Patent Law 2010. '

(7) The subject of granting a patent right belongs to situations wherg
right is not allowed to be granted according to the provisions of§

wcording to the Guidelines for Patent Examination 2006, where the
dences have been submitted, it shall not bf_:en accepted if _the grounds
the request have not been explained in details combined with all of the
dences, or not indicate which ground is supported b?l w!uch ev1denc_e.
wever, when the request is legal, th_e Pqten[ Reexamination Board will
eormally start the procedures of invalidation.

dure is started, the Patent Reexamination Board shall deliver the
est for the invalidation of a patent right and the copies of relevant
to the patenteer, requiring him/it to state opinions w‘xthm a specified
_Usually, in the procedure of invalidation, the examination by the Patent
ation Board is limited to the scope, reason and submitted evidence of the
led by the applicant, and the Board does not have the obligation to carry
a1l examination on the validity of a patent. The patentee of a patent for
or utility model may, in the process of the examination on the request for
amend his patent claims, provided that the protection scope of the
ant is not extended. After the examination on the request for mval}dal!on
d by the Board< there are three kinds of decision on which t.he ex_anunauon
tion shall e inade: (1) the entire patent right is declared invalid; (2) part
at right(18-declared invalid; and (3) the patent right is malnlalneq val_ld,
decision-of invalidation examination is made, the Patent Reexamination
deliVer the decision to the parties. Where the person is not satisfied with
2, he may institute the legal proceedings within three months fmm. the
eipt of the decision in the People’s Court. Where no legal pmc_egdmgs
instituted in the Court within the specified time limit, or the d‘ec:smn on
; g the patent is sustained by the People’s Court; it shall be regls.lered and
unced by the Patent Administrative Department of the State Council.

1.2. EXAMINATION AND DECISION OF INVALIDATION OF PATENT R

After receiving the applications for invalidation, the Patent Reexaminatiof
shall examine their formality, and the content of examination is whether the
cations for invalidation comply with the provisions in the Patent Lay
Implementing Regulations. As with the applications for invalidation tha
meet the requirements, the Patent Reexamination Board shall make a
request for supplement within a specified period, and make a decision
In the procedure of formality examination, the circumstances where e

z LeGAL CONSEQUENCE OF INVALIDATED PATENT RIGHTS
Reexamination Board makes the decision of dismissal include:

nce with Article 47 of the China Patent Law 2008, any patent right that
invalidated shall be deemed to be non-existent from the very beginning.
sion on invalidating a patent shall, prior to the invalidation of the patent,
active effect on any judgment or mediation decision regarding patent
ment which has been made and enforced by the People’s Court, as well as
ed or compulsorily executed decision concerning the settlement of a
f patent infringement, or on any performed contract for licensing a patent
Ditation or for assignment of patent right. However, the patentee ‘s.hall com-

e for the damages he/it has caused to others in bad faith. In ati.ditzpn. if the
obviously contrary to the principle of fairness, no patent mfm_lgement

tion, no royalty for the exploitation of the patent or no patent assignment
funded, the abovementioned fees shall be totally or partially refunded. And
eral public, when the decision or judgment on invalidating the patent
effect, they are free to use this invalidated invention.

(1) According to clause 2, Article 66 of the Regulations ge.the Impl
tions of the Patent Law 2010, where, after the Pdient Ree
Board has made a decision on the request for Tavalidation, the'g
makes the request for invalidation again with the same reast
evidence.

(2) According to clause 3, Article 66 of the Regulations on the I
tions of the Patent Law 2010, where anyone requests inval
patent right for design on the ground that the design on which
right is granted is in conflict with the lawful rights obtained
others, but fails to submit the effective disposal decision or jul
which can prove the conflict of the rights. '

(3) The reason submitted by the party is not included in all the groul
requesting invalidation which are definitely stipulated by the Reg
on the Implementations of the Patent Law 2010, :
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Chapter 28 Protection of Trademar

onic commerce of relevant commodities via the domain name so that

the customers so that they may misidentif the origin of and th . .
g Y & £00ds, ; Jevant general public is liable to be misled.

some connection between the infringer and the registrant, thereh
reputation of the registered trademark. Meanwhile, such acts wi
utation of registered trademarks, and even possibly make them
generic names. Taking this factor into consideration, some coupg
non-commercial use of registered trademarks in the dictionary op en
entries, to prevent registered trademarks from degenerating into 5

Indirect Infringement
o Infringing Products

ging products is one kind of trademark infringement in the circula-
odities. The distributor is the medium between commodity’producers
s, who has the obligation to provide consumers v:uth genuine _gonds‘
tor provides commodities which infnnge others’ exclusive right IE
ared trademarks, it will harm the interests of both the traf.ierr.lar

consumers. Therefore, prohibition and sanction of th.e sg]e of mfnng-
one of the legal barriers set up for trademark infringements in

(d) Infringement of Trademark Logo

This refers to the behavior of forgoing manufacturing the logo of 3
trademark of others without authorization, or selling the logos of g
trademark forged or manufactured without authorization, Trade
the material media of trademarks. It has a variety of forms, such :
ribbons on clothes, nameplates on a television, etc. According to
the Administrative Measures for the Printing and Production of T;
mulgated on August 19, 2004 by the State Administration for Indys
merce, trademark logos shall only be printed by appointed tradep
entities which are entrusted by eligible principals. Although this type
itself does not use the trademark, it has a direct connection to the
trademarks. It is usually the precondition of the infringements mentj
Therefore, forgoing or selling trademark logos of another’s registere
without authorization infringes the registrant’s trademark. The
preparation stage of the counterfeit trademark is no less than that fi
forms of trademark infringements. The China Trademark Law 20/
regards such behavior as infringement, but also investigates the criminal
regarding the crime of counterfeiting trademark in serious cases.

I demark Law 2001 does not allow the I':abi]it)i of se!]jng 1nfn1;|g-
R Teglrg wezived due to having been done “not knowmgiy" : 'Ihe‘Ch:_na
Law 2603 stipulates that regardless of the perpetrator’s gubjegtlve
ong as\the facts of infringement exist, it can be qualitatively identified
sut) Hence, the China Trademark Law 2001 has abandoned the
.!: accepted “knowingly™ as the element o_f infringement fqr selling
% u counterfeit registered trademark. However, if the perpetrator is able to
e that he sold the infringing goods unknowingly, he cannot assume the
for infringement indemnification.

oviding Conditions for Passing Off Intentionally

orage, transportation, mailing, hiding and other faci]jt_ie's for infr'u.lge-
exclusive right to the use of registered trademar!( [p_rov_xdmg conditions
g off intentionally), means that prior to the sale of infringing products, the
transportation, mailing and other necessary steps are all needed.
ator does not use the trademark directly, but directly leads to the con-
28 of trademark infringement.

(e) Other Circumstances

Article 1 of the Interpretations of the Supreme People’s Couri, Concer
Application of Laws in the Trial of Cases of Civil Disputes 2062 ¢
vague infringements which often occur in the Judicial prattice, providing
following acts shall be acts that “cause other damages to the registered tra

of others™ as provided in Article 52 of the China Trademark Law 20

EXCEPTIONS FOR TRADEMARK INFRINGEMENT
(a) Using words that are identical or similar to the registered tr:

others as the name of enterprise on identical or similar commoditie
way that relevant public is likely to be misled.
(b) Copying, imitating or translating the registered well-known trd
others or the major part thereof, and using it on non-identical or
commodities as trademarks, which mislead the general public
interests of the registrant of the well-known trademark may
(¢) Registering the words or characters that are identical or s
registered trademark of others as a domain name, and engaging

rights are granted to the owner of a trademark, it may result in conflicts
the interests of trademark owners and those of others. Tc? balaqce the
of all parties, laws in many countries provide thaf in exceptional circum-
ven the use of the logo which is identical with registered Frad'emarks is not
as infringement, namely, the exception for trademark infringement. At

m the legislative and judicial practice all over tt!e‘ world, the exceptions
mark infringement mainly include three conditions: the fair use of
K, the exhaustion of trademarks and the parallel import.
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Chapter 30 Other Business Marks

often happens as follows: the same products which are produced in}
areas of geographical indication products have not been permig
signs because of the requirements of administrative regulatiop, 16 provides as follows:
operators use the name of geographical indications without mark contains the geographic mark of the commodities which do not
For example, a producer of green tea in the region of West Lake 1 the region indicated by that mark, and thus misleads the public, the
whose green tea is close to but does not meet the standard of “I ona | not be registered and shall be prohibited from use; however, those
appearance and taste, has not been permitted to use the special sign n registered in good faith shall continue to be valid. The geographic
tea”. The manufacturer does not counterfeit the special sign, bug oned in the preceding paragraph refers to the mark that indicates the
“Longjing tea” marked on the outer packaging of his co commodities come from. And the specific quality, reputation or other
authorization. ics of the commodities are determined mainly by the natural factors or
(3) Using names, signs similar to special signs, characters or iral factors of that region.
which may mislead consumers and make consumers mistake them 6 of the Regulations for the Implementation of the China Trademark
ical indication products. Though the acts do not use the approved ) provides as follows:
graphical indications and special signs, the names and special signs ef eographic marks as mentioned in Article 16 of the China Trademark
characters or patterns are similar to the names of geographical indi may, according to the provisions of the China Trademark Law 2001
Right owners of geographical indications are entitled to bring a sent Regulation, be registered as a certification mark or collective
competent authority—local quality inspection administrations for | ¢ a geographic mark is registered as a certification mark, the natural
}nfringing on their rights, and ask for investigations and sanctions, or al person O Other organization whose commodities meet the condi-
institute actions with the People’s Court. ' ng the gedgraphic mark may request to use the certification mark, and
ation that controls the certification mark shall approve. Where a
mack is registered as a collective mark, the natural person, legal
olier organization whose commodities meet the conditions for using
hic mark may request to become a member of the body, society or
ization that has registered the geographic mark as a collective mark,
dy, society or other organization shall acceptit to be a member accord-
conditions thereof. Any one who does not request to become a member
dy, society or other organization that has registered the geographic mark
ive one, may be justified in using the geographic mark, and the body,
other organization shall not interdict.
ws mentioned above clarify the relationship between geographical indi-
certification marks/collective marks in the trademark legal system,
the foundation for the combination of the two.

or services, and certify the origins, raw materials, manufacturing
ity or other specific characteristics of the commodities or services.!?

3.4. LecAL SysTEM FOR PrROTECTION OF GEOGRAPHICAL

In terms of the current legislative and judiciary situation of Chin:
various legal protections for geographical indications, consisting
Trademark Law, the China Anti-Unfair Competition Law, the Chi
Quality Law, the China Consumer Protection Law and other laws,

at the legal aspects of geographical indications from different
levels.

(1) The trademark law has a twofold meaning for protectien\o:
indications: on the one hand, they grant the trademark right {0 intereste
and this means the interested parties have the right to usa\&iative g
indif:ations; on the other hand, they grant the right of prohibition
parties, i.e. interested parties have the right to object, apply for in
prohibit a third party’s application for registration and actual use of t
ical indications on relevant commodities or services.

The China Trademark Law 2001 makes further regulations fo
indications from the aspect of special signs, and Article 3 of the China
Law 2001 provides as follows: ;

certification marks used in this law shall refer to the marks controll
organizations with supervising power over some kind of commodities
which are used by businesses or individuals apart from the organizati

) The Chinese Anti-Unfair Competition Law (AUCL) provides the relation-
en the operator and the customer and forbids the operator from
s with false geographical indications.'® The law protects geographical
by regulating the operator’s competition and punishing counterfeiters.

paragraph of Article 3 of the China Trademark Law, 2001.

e 9 of the Chinese Anti-Unfair Competition Law 1993: A business operator may not, by
ment or any other means, make false or misleading publicity of their commodities as to
it quality, ingredients, functions, usage, producers, duration of validity or origin.
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Chapter 35 Paris Convention System

of the Paris Convention. According to the Convention, the conditio

priority foll ns forn With respect to the principle of patent independence, the Paris Convention
are as tollows:

e that patents applied for in the various countries of the Union by nationals
& ies of the Union shall be independent of patents obtained for the same
in other countries, whether they are members of the Union or not.
going provision is understood in an unrestricted sense, in particular, in
that patents applied for during the period of priority are independent, both
the grounds for invalidation and forfeiture, and as regards their normal

(1) The applicant claiming priority must enjoy the national treatrmea !
counties of the Union. . i
(2) The applicant has duly filed a regular application in one of the
the Union. Any filing that is equivalent to a regular nationa]
the domestic legislation of any country of the Union or under b
multilateral treaties concluded between countries of the Unj
recognized as giving rise to the right of priori i :
the Paris Canfemifn. S neconingl -
(3) The applicant must take initiative to making the declaration,
(4) The c_ou_ntries of the Union may require any person making a: '
of priority to produce a copy of the application (descriptio
etc.}_ previously filed. The copy, certified as correct by the auth
received such application, shall not require any notarization
any case be filed, without fee, at any time within three monthz;
of ti?e subsequent application. They may require it to be accom
certificate from the same authority showing the date of fili -
translation. g (1)
(5) The priority applies only to inventions, utility models, industrial des
and trademarks (excluding service mark). 3

h respect to the principle of trademark independence, the Paris Convention
Hes that ““the conditions for the filing and registration of trademarks shall be
ined in each country of the Union by its domestic legislation. However, an
ieation for the registration of a mark filed by a national of a country of the
o in any country of the Union may not be refused, nor may a registration be
fdated, on the ground that filing, registration or renewal, has not been affected
s country of origin. A mark duly registered in a country of the Union shall be
ded as independent of marks registered in the other countries of the Union,
g the country of origin.” According to the rules mentioned above, the
ent of principle of ifidépendent protection includes the following:

The authorizition, rejection, repeal, invalidation and termination of
trademariand patent are independent in different member countries.
Each_mpmber country determines the conditions and procedures of
autharization, rejection, repeal, invalidation and termination of trademark
ehd~”patent on its own, and these conditions and procedures are
independent of each other at the same time. One patent authorized in
one country may not be authorized by another, nor may it be eliminated
Q by one country because of the elimination in another country.

@’ (2) The contents of trademark and patent are independent of each other.
\ In addition to complying with the minimum standard of protection set
by the Paris Convention, each Member State shall note that other rights
are independent of each other.

(3) The scope of protection of trademark and patent are independent of
each other. In addition to complying with the minimum standard of
protection set by the Paris Convention, each country of the Union can
decide its scope of protection of industrial property independently
according to its circumstances. For instance, the position on the issue
of drug patent is not the same in different countries or different periods

in the same country.

Accordi‘ng.to Article 4 of the Paris Convention, the priority enjoys the exclu
to com‘:llctmg applications. Any subsequent filing in any of the other co
the Union before the expiration of the priority periods shall not be inval '
reason of any acts accomplished in the interval, in particular, another
putghcauon or exploitation of the invention, the putting on sale of co
design, or the use of the mark. and such acts cannot give rise to any third
or any right of personal possession. But, the effect of priority is not abso
restricted by the prior right, that is “rights acquired by third parties befoie te
of the first application that serves as the basis for the right of priority are 13se f
accordance with the domestic legislation of each country of the Hisioa.”
The Paris Convention sets a time limit for the priority. The pesiods
shall be twelve months for patents and utility models, and six months fori
desi gns _and trademarks. These periods shall start from the date of filing of
application; and the day of filing shall not be included in the period. If the
of_the period is an official holiday, or a day when the Office is not open for!
filing of applications in the country where protection is claimed, the period sh
extended to the first following working day. bwever, the rule of equal protection of trademarks specially stipulated by
¢ @Iuinguies of the Paris Convention is a limit to the principle of
dent protection of trademark, which will be discussed explicitly in the

owing parts.

2.3.3. Principle of Independent Protection

Article 4°* and Article 6 of the Paris Convention provides the principle
mdfependent protection of patent and trademark, which is legally based oI
regional nature of intellectual property.
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Chapter 36

It is noted that this Convention declares that every member country car
legislative, administrative and judicial governmental documents, as well
formal version; stump speeches and expressions in litigant prc;cess by
laws. Moreover, under what conditions can public lectures, speeches and '
works be published in a newspaper to be broadcast or delivered to the p
order of news reporting, along with the way stipulated in Article 11%

(2) Derivative works

(3)

)

(3)

2.3.2.

Arli;les 8-14 of the Berne Convention formulate the economic rithis of a
detail as follows:

566

(1)

(2)

The Berne Convention covers derivative works
harms to the copyright of original, the interpretation, rearra
rangement of musical composition, as well as other alterg
and artistic works must be equally protected with originals
Compilation works ]

‘ This Convention formulates that, all compilation of lite
tic “:'orks, which forms intellectual creations by selecting
makings, such as encyclopedias and selections, should get
tection that must not harm copyright of every work in the
Works of applied art and industrial designs

'!‘his Convention stipulates that, every member country can lag
that_, in what degree and conditions practical works of art' 3
designs can be adjusted by its own laws. Works that are p
fonqs of industrial designs in its originated countries shall only
specific protection offered to industrial designs in member cog
however, if the latter does not provide this specific protectic
be protected as artistic works. .
Current news

According to Article 2, the protection of this Conventio
apply to news of the day or to miscellaneous facts having the
mere items of press information.

)

(6)
Economic Rights of Authors
(7

The right of translation, which refers to the exclusive rights of tran
anfl authorization of translation over original work during the pe
being protected, which, however, is limited by the compulsory
system in the Convention’s enclosure.
The right of copy, which refers to the exclusive rights of authori
in any way and with any form. However, copy should be allowed E
of member countries under some special conditions unless it can
to normal use of original work and legitimate interests of the author.
Article 9 provides special notes that all recordings and filings sk
recognized as copies. Moreover, there are some limits to right @
stipulated in Articles 10 and 10-2, the details of which are indicated
section of “limits to copyrights™ of this book.

(8)

Berne Convention System

3) The right of performance, namely that the author of dramatic, dramatic-

musical and musical works shall enjoy the right of authorizing perfor-
mance, including the public performance of their works by any means or

~ forms, and the right of authorizing communication, including any public

communication of their works. During the full term of their rights in the

original works, authors of dramatic or dramatic-musical works shall enjoy

the same rights with respect to translations thereof.

The right of broadcasting, namely that the author of literary and artistic

works shall enjoy the right of authorizing: the broadcasting of their works

or the communication thereof to the public by any other means of wireless

diffusion of signs, sounds or images; any communication to the public by

wire or by rebroadcast of the broadcast work, when this communication is

made by an organization other than the original one; public communica-

tion by loudspeaker or any other analogous instrument transmitting, by

signs, sounds or images, the broadcast of the work. As the Berne Con-

vention stipulates that, it shall be a matter for legislation in the countries of
the Union to determine the conditions under which the rights mentioned in

the preceding paragraph may be exercised, but these conditions shall

apply only-fn)the countries where they have been prescribed. They

shall not.ir~dny circumstances be prejudicial to the moral rights of the
author~hor to his right to obtain equitable remuneration which, in the
abdsiice of agreement, shall be fixed by competent authority.

Thiekight of recitation, namely those authors of literary works shall enjoy
ine right of authorizing: the public recitation of their works, including
such public recitation by any means or process; any communication to the
public of the recitation of their works. Authors of literary works shall
enjoy, during the full term of their rights in the original works, the
same rights with respect to translations thereof.

The right of adaptation, namely those authors of literary or artistic works
shall enjoy the exclusive right of authorizing adaptations, arrangements
and other alterations of their works.

The right of recording, namely that the author of a musical work and the
author of any words, the recording of which together with the musical
work has already been authorized by the latter, shall enjoy the exclusive
right to authorize the sound recording of that musical work, together with
such words, if any. But, the right of recording shall not apply to cinemat-
ographic production in accordance with the provisions of Article 14 of the
Berne Convention. It stipulates that each country of the Union may
impose conditions on aforesaid right. All conditions imposed on aforesaid
right, however, shall apply only in the countries which have imposed them
and shall not, in any circumstances, be prejudicial to the rights of these
authors to obtain equitable remuneration which, in the absence of agree-
ment. shall be fixed by competent authority.

The right of moviemaking, namely that author of literary or artistic works
shall have the exclusive right of authorizing: the cinematographic
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constitute a deterrent to further infringements. However, these procedures

shall be applied in such a manner as to avoid the creation of barriers to

legitimate trade and to provide for safeguards against their abuse.

(2) The procedures concerning the enforcement of IP rights shall be fair and
equitable. They shall not be unnecessarily complicated or costly, or entail
unreasonable time-limits or unwarranted delays.

(3) The decisions on the merits of a case shall preferably be in written forms
and reasoned. They shall be made available at least to the parties to the
proceeding without undue delay. Decisions on the merits of a case shall be
based only on evidence in respect of which parties were offered the
opportunity to be heard.

(4) The parties to a proceeding shall have an opportunity for review by a

Jjudicial authority of final administrative decisions and, subject to jurisdic-

tional provisions in a member’s law concerning the importance of a case,

of at least the legal aspects of initial judicial decisions on the merits of a

case. However, there shall be no obligation to provide an opportunity for

4. 1
E{ﬁ%ﬁ%ﬁrﬁm AND DISPUTE-SETTLEMENT . , review of acqxitials in criminal cases.
Despite the genergt ebligations above, this part does not create any obligation to

put in place a jugicidl system for the enforcement of IP rights distinct from that for
the enforcem¢nii™of law in general, nor does it affect the capacity of members to

anorce their taw in general.

3.2.8. Pontrol of Anti-competitive Practices
in Contractual Licenses

Since some licensing practices or conditions pertaining to IP rights whj h
competition may have adverse effects on trade and may impede the o
d[ssgrr}mat.:on of technology, TRIPS notices that problem and s:am
provision in Article 40. According to the provision, members ma
th_elr legislation licensing practices or conditions that may in particul o 5
stitute an abuse of IP rights having an adverse effect on competition inalt.hcases
markel. FL_trthennore, member may also adopt, consistently with the ottTe
sions of thxs_Agreement, appropriate measures to prevent or contro] such
whjgh may include, for example, exclusive grant back conditions cond'
venting challenges to validity and coercive package licensing in the 1'I ¥ e
relevant laws and regulations of that member., , lght_qi;' ;

4.1. ENFORCEMENT OF IP RiGHTS

f\s mentioned above, one of the reasons that TRIPS originated i '
:i:?tematlonal conventions qf IP rights lacked effective engforceme;tﬂ;i:)cu;:: : ivi ini i i
1spute settlement mechanism, and the provisions of which have little const e ey S
TRIPS overcomes these disadvantages. Compared to the former intematio ‘-
ventions of IP rights, which only stipulate substantive right and acquisition i
maintenance procedure, TRIPS provides specific guarantee for the realization
re]eva.nt :}gl:nts by setting enforcement procedure. Under the guarantee of a fai
nnn.-dls_cnnnnation enforcement procedure, any damage caused by discriminag
or 1nfnngemem shall get remedied while the accused infringer shall have tl
opportunity to defend itself. The combination of substantive right n.gu]aﬁ%

ariicle 42 of the TRIPS sets a “fair and equitable procedure™ in particular. Accord-
g to that provision, the defendant should be entitled to timely notice in writing,
which should be in sufficient detail, including the basis for claims. The parties
should be allowed to be represented by an independent legal counsel representa-
tion, and the procedure shall not provide for the mandatory requirement to make
the parties appear in person, which is too heavy. All parties in such procedure shall
have the right to prove their claims of rights and to provide all the relevant
evidence. The program should provide a measure to identify and protect confiden-
tial information, unless the relating measure deviates from the requirements of the
“current constitution. Such provisions have emphasized the importance of the
‘evidence. Related to the evidence, Article 43 of TRIPS provides provisions in
detail.
, Articles 44 to 47 of TRIPS provide provisions for the plaintiff’s remedy
- measures, including the following:
(1) The ban. The members of the judicial authorities have the right to order

the parties to stop the infringement, and to prohibit the imports of infring-
ing products. But, the remedy of stopping infringement does not apply to

compulsory licensing.

and enforcerr.}ent procedure provision is the most important characteristic of
TRIPS, especmtly_ when compared with former conventions. It is tie enforcement
procedure regulation and the dispute settlement mechanism that make TRIPS the
most enforced one among all the international conventions. 4
b

4.1.1, General Obligations o
. kr
Article 41 of TRIPS stipulates general requirements of procedure concerning IP
rights enforcement, which are as follows: 4

(1) Members shall ensure that enforcement procedures as specified in this
Part are available under their law so as to permit effective action against

any act of infringement of IP rights covered by this Agreement, including :
exeiions remsties 1o reven iningements ang reeds BN (9 T copensaton:For wilinfines o nfingers i e e g
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