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on the cross-harbour ferry journey. A Commission of Inquiry headed by the Chief
Justice was appointed to examine the cause of the riots. A person who featured in the
Inquiry was Elsie Elliott, an Urban Councillor who had a reputation for lobbying on
behalf of her constituents and helping the underdog. She had been a prolific writer
of letters to the police, many of which complained of police corruption, who saw
her as a thorn in their side. In the course of the Inquiry, police corruption became an
issue. As the hearings continued, this issue attracted more and more attention and
the Inquiry’s proceedings were widely reported in the press.* Both Mrs Elliott and
the Commissioner of Police gave evidence at the Inquiry. When the Commissioner
of Police was asked if there was more corruption in the police force than in other
government departments he replied:

I would say that there is corruption in the police force, but that there is corruption in
other government departments and... indeed in commercial life and, in fact, pretty well
every walk of life here in Hong Kong.

1.64 He did little to restore confidence in the police force when he asserted that
police officers needed to accept bribes in order to pay off their informers.

(¢)  The 1967 disturbances

1.65 But the impact of the Inquiry on the issue of police corruption was arrested
by civil disturbances that took place in Hong Kong for a period of approximately
six months after May 1967 as a flow-on from the Cultural Revolution in China. In
containing and quelling this unrest the police proved reliable and courageous. Indeed
one of the officers who particularly distinguished himself was Peter Godber — a man
who only a few years later would achieve notoriety for his corrupt conduct. But for
the moment, the public’s attention was distracted from police corruption by the more
pressing issue of security.

5. 1968-1970: Review orF THE ExisTING Law

1.66 With the passage of time a general feeling developed that the Erevention
of Corruption Ordinance was inadequate in dealing with what was<purceived as
a worsening problem in corruption. In 1968, the Anti-Corruption(Branch took the
initiative to make a study of the law and to draw attention to legislation from other
Jurisdictions which contained more comprehensive provisions for investigating
corruption. The Commissioner of Police lobbied the Government and it responded
in 1968 by sending the Attorney General on a fact-finding tour to Ceylon and a
Crown Counsel (Mr F T M Jones) and the Chief Superintendent in charge of the
Anti-Corruption Branch of the police force (Mr J C Law), on a similar mission to
Singapore. The anti-corruption laws of both these countries were examined and reports
compiled by the government officers and tendered to the Governor.

40 In his book Hard Graft in Hong Kong: Scandal, Corruption, the ICAC (Hong Kong: Oxford
University Press, 1985), H J Lethbridge has succinctly described, at page 65, the impact of
the Inquiry as follows:

Inadvertently, the Commission had opened Pandora's Box; unwittingly it had publicised
the problem of corruption, a problem which now emerged from the shadows.
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1,67 On 2 May 1968, a working party was set up to consider these reports. Its
terms of reference were:
To consider amendments to the Prevention of Corruption Ordinance, based on the
situation in Ceylon and Singapore as reported upon by the Attorney General, Mr Law
and Mr Jones.

1.68 In July 1969, the Working Party issued its report recommending against
amending the Prevention of Corruption Ordinance and instead proposing completely
new legislation drawing upon provisions contained in the anti-corruption legislation
of Singapore, Ceylon and Malaysia. Part of their report was in fact a draft bill and
this draft bill was referred to the Advisory Committee on Corruption. This Committee
endorsed the draft bill with some suggested amendments and it was this amended
draft bill that was published.

1.69 Between 1969 and the end of 1970, there was widespread consultation, both
in Hong Kong and in England, on the proposed new law and the Working Party’s
original bill went through a number of revisions, mainly to provide safeguards
against the abuse of some of its provisions. This final version was then submitted to
the Secretary/iar State for his comments ‘in view of its importance and of the nature

of some of(ity tlauses’ .

6.0°1970: TuE PREVENTION OF BRIBERY BILL

7.70  After the public consultation period was over and the comments of the
Secretary of State obtained, the Prevention of Bribery Bill was gazetted on 16 October
1970 and had its first and second readings in the Hong Kong Legislative Council
on 21 October and the second reading debate resumed on the 18 November 1970
with the Bill being passed on 10 December 1970. In moving the second reading of
the Bill the Attorney General said:*
Sir, it is impossible to assess with any accuracy the extent to which society in Hong
Kong is affected by corruption ... But ... corruption does exist here to an extent which
not only justifies, but demands, that the utmost efforts be made to eradicate it from our
public and business affairs ...
Those whose task it is to prevent, investigate, or prosecute cases of corruption have
long considered that the present law is inadequate in that it confers insufficient powers
of investigation and makes the proof of offences too difficult and technical ...

This has been described in the press as a tough bill and I think that this is a fair description
of it. It introduces novel offences and wide powers of investigation which may cause
inconvenience and annoyance to members of the public. I hope that they will regard
this as a reasonable price to pay for arming those who enforce the law with adequate
powers to do so.

1.71 In stark contrast to the rudimentary nature of the Prevention of Corruption
Ordinance, the Prevention of Bribery Bill contained 36 sections and a schedule. It was
divided into five parts. Part II contained eight corruption offence-creating sections;
Part I1I contained four sections granting special powers of investigation; and Part IV

41 Second reading speech of the Attorney General, Hong Kong Hansard 21 October 1970,
page 133.
42 Hong Kong Hansard 21 October 1970.
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freedom of expression. This right could only be restricted by law if the restrictions
Were necessary:

(1) for respect of the rights or reputations of others; or

(2) for the protection of public order.

1.160 In dealing with the challenge the Court of Appeal asked the question of
whether the restrictions contained in section 30(1) of the POBO were ‘necessary’
in terms of either (1) or (2) above. The Court went on to say that it would approach
this question ‘broadly’ and would not try and provide a judicial interpretation of
the word ‘necessary’. It found itself ‘wholly persuaded by the Solicitor-General’s
argument that section 30(1), in its full amplitude, is necessary both for the respect
of the rights and reputations of others and for the protection of public order’.”* Ag
in the section 10 challenge, the Court took the opportunity to emphasise the serious
threat that corruption poses to the social order, and of the need for special laws to
combat it, saying:*

... corruption is a particularly insidious evil in society... Society itself suffers, as the

fabric of law and order gets eaten away.

1.161 Because the Courts have been so supportive of the fight against corruption,
the Bill of Rights has not proven to be the foe of Hong Kong’s anti-corruption
legislation that was once feared.

1.162 A recent illustration of such support is the Court of Final Appeal’s decision
in A v Commissioner of the Independent Commission Against Corruption,'™ when
section 14(1) of the POBO, the power to require information, was challenged
as violating, inter alia, Articles 10 and 11 of the Hong Kong Bill of Rights, by
indirectly depriving the respondent of the privilege against self-incrimination. This
constitutional challenge failed as the Court recognised that it was rational to equip
the ICAC with special investigatory powers for the legitimate purpose of suppressing
corruption, which posed a serious danger to society.

12. THE DismissAL oF THE ICAC’s DEPUTY
DIRECTOR OF OQPERATIONS

1.163 On 10 November 1993, Mr Alex Tsui Ka-kit, Deputy Director of Operations
of the ICAC was summarily dismissed by the Commissioner, acting under his
section 8(2) [CACO power.'"" Section 8(2) provided, very simply that:

The Commissioner may, if he is satisfied that it is in the interests of the Commission,
terminate the appointment of an officer without assigning any reason therefor.

1.164 The reason given by the Commissioner for exercising the power was that
he had lost confidence in Mr Tsui. This of an officer who was then regarded as heir
apparent to the position of Head of Operations.

98 R v Ming Pao Newspaper Ltd (1995) 5 HKPLR 13 at 21B-C.

99 (1995) 5 HKPLR 13, 19C-D.

100 (2012) 15 HKCFAR 362, [2013] 1 HKC 334.

101 The circumstances surrounding the dismissal are discussed in more detail in Chapter 2.
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1.165 The dismissal of Mr Tsui was a tumultuous event for the ICAC. It occurred
at a time when the localisation of the civil service was an active political issue and
it uced wide ranging counter accusations by Mr Tsui from racist administration
in the ICAC, to misuse of ICAC powers for political purposes. The words of the
Governor, spoken back in October 1973 at the time of the ICAC’s inception, that:
To combat corruption, good laws and good organisation are essential, but | put my trust
principally in the services of sound men.

would, sadly, now echo back through the years to haunt the ICAC as it celebrated
jts 20th anniversary.

1.166 A Legislative Council inquiry was set up to investigate the circumstances
behind the Commissioner’s use of the section 8(2) power to sack Mr Tsui. On 26
January 1994, the Chief Secretary announced that there would be a review committee
established under the chairmanship of a prominent member of the community, to
conduct a full and wide-ranging review of the powers of the ICAC and of its present
system of accountability to the community. She said in her address to the Legislative
|:I01

When th&\Independent Commission Against Corruption (ICAC) was established 20
yearsaga,/Hong Kong was very different from what it is today.

Wevmust, as the motion suggests, take into account the social conditions that exist in
1994, Hong Kong has changed greatly since 1974. ... The ICAC is not immune from
this change. The community needs to be convinced that its extensive powers are still
justified, and that they are not open to abuse. ...

As the ICAC enters its third decade, it is timely that the community should review and
reaffirm its mandate.

1.167 Members of this committee were appointed in February 1994 with an
obligation to report to the Governor by 31 December 1994. Its terms of reference were:
(1) toreview the powers of the ICAC under the ICACO, POBO and CIPO'®
and to advise the Governor whether they remain appropriate, necessary
and sufficient; and
(2) to review the accountability of the ICAC in the exercise of its
powers, including the role played by the existing five [CAC Advisory
Committees, and to advise the Governor whether the present systems
of accountability are adequate or should be modified.

1.168 The Committee sought, and was granted, approval to extend its terms of
reference to enable it to bring within its review, a consideration of sections 10(2),
20, 21, 24, 25 and 26 of the POBO. At the Government’s request the Commitiee
also examined the proposal that the ICAC take over the responsibility, previously
discharged by the Special Branch of the Hong Kong Police Force, of carrying out
integrity checks on candidates being considered for appointment to senior positions
in the civil service.

102 Hong Kong Hansard 26 January 1994,
103 Corrupt and Illegal Practices Ordinance (Cap 288).
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an after-care service and returning to its clients to monitor the progress being made
in the project on which the CPD was consulted and providing any supplementary
guidance by way of fine tuning of its original advice.

2.74  Importantly, the CPD has received recognition from the private sector. In 1985,
it set up the Advisory Services Group to offer free of charge, and on a confidential
basis, advice to any private sector business on how to prevent corruption. At first
there was some hesitation by the private sector in associating quite so closely with
the ICAC but by 1990 the Advisory Services Group was providing assistance to over
a hundred businesses a year. It also drew up a series of “Best Practice Packages™ that
provided suggestions on how to minimise the opportunities and risks of corruption
in certain corruption prone areas, such as tendering and purchasing.

2.75 But the CPD does not work in isolation. As part of the Commission’s three
pronged attack on corruption it follows up on the work of the Operations Department.
If corruption has occurred then it is only natural to ask why it occurred and whether
there were any circumstances that allowed or encouraged its commission. If so then
the issue has to be addressed of what can be done about these circumstances to prevent
a recurrence of the corruption and the obvious body to answer these questions is the
CPD. Likewise it and the Operations Department work together with the Community
Relations Department in the preventive training work that it does.

2.76 The CPD is currently headed by a Director and supported by two Assistant
Directors. The Department is currently organised into six assignment groups and
a management group providing administrative support to the Department. Five
assignment groups are concerned with corruption prevention for government
departments and public bodies, specialising in functional areas, such as procurement.
One of the assignment groups, the Advisory Services Group, is dedicated to handling
requests for corruption prevention advice from private organisations. The work of the
officers in these groups is not, however, limited to making recommendations. They
follow up on the implementation of their recommendation and assess the effectiveness
of them as preventive corruption measures. The Special Project Group, as its niiie
implies, is tasked with providing corruption prevention advice to Governinent in
respect of major development projects.

(d)  The Community Relations Department

277 The purpose of the Community Relations Department (CRD) was to “educate
the public against the evils of corruption and enlist and foster public support in
combating corruption™.** It strives to carry out these duties by extolling the values
of good citizenship and promoting the concept of working for the community. When
this is combined with publicity on the work of the ICAC and the intolerance of
corruption message, the groundwork is laid for a partnership between the ICAC and
the community it exists to serve. By this means the ICAC has been able to develop
genuine support from the public and this is reflected in the way that the high number
of anonymous corruption reports gradually declined in the course of the first few
years of its operation.

55 ICACO, section 12(g) and (h).
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2.78 The CRD utilises all forms of mass media to publicise its anti-corruption
message and each year conducts research to monitor community attitudes to
corruption and to the work of the Commission and publicizes the results in its Annual
Survey. In its work it relies heavily on branch offices in order to reach down to the
grass roots level of the Hong Kong community.

2.79 The first Commissioner saw the importance of personal contact between the
[CAC and members of the public and community organisations. He regarded direct
liaison as vital to the success of the ICAC’s role of enlisting public support for its
efforts in eradicating corruption. In his 1976 annual report he recognised that the
CRD was the key to the future. He said:
Important though detection, punishment and prevention are, in the long run the battle
against corruption has to be won by the community itself. The Community Relations
Department is the medium through which the public and the Commission may meet to
pursue their common goal of eradicating corruption in our society.

2.80 In the early days of the ICAC, the CRD promoted the anti-corruption cause
through the media and direct personal contact. With the opening of more and more
local offices the\CRD was better able to work within the community. It played a vital
role in the [roess of gaining the public’s trust and maintaining its confidence in the
Commission. It also used the medium of television to explain and promote the work
of the!Opérations Department through dramatisation of some of its investigations.

Y81 In its involvement with young people, it has tried to inculcate moral values
of intolerance of corruption and to develop high standards of personal integrity. This
is particularly important to the future success of the ICAC’s anti-corruption efforts
and the key to the CRD achieving its goal of bringing about a quiet revolution in
people’s attitudes. This was appreciated by the Commissioner in his 1983 Annual
Report when, after noting that corruption stems from greed and that Hong Kong was
a highly materialistic society, he said:¥

The long-term solution to Hong Kong's corruption is a radical change in social attitudes

and values, especially among the young. Therefore, in the years to come, the Community
Relations Department will need to sustain its efforts and devise new ways to this end.

2.82 The CRD also works closely with the business community, through the various
chambers of commerce and trade associations in trying to enhance the standards of
business ethics. It helps in formulating codes of conduct and in conducting training
sessions to ensure that employees understand, and know how to apply, these codes.
But given the size of the business community this task was too much for the CRD,
In order that these programmes would continue, the Hong Kong Ethics Development
Centre was set up under the auspices of the ICAC in May 1995. It is committed to the
promotion of business ethics and the services that it provides include consultancy on
the formulation of codes of conduct, ethics training courses, and a resource library
and through its web site it makes available reference materials on business ethics.

2.83 The work of the CRD is also assisted by an oversight committee called the
Citizens Advisory Committee on Community Relations (CACCR). The terms of
reference of this Committee are:

56 Annual Report on the Activities of the ICAC for 1976, page 7 at paragraph 1.25.
57 Annual Report on the Activities of the ICAC for 1983, page 28.
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Lun™ said that the general tenor of that provision suggested that the principal mischief
at which it was directed was the spontaneous tendering of misleading informatiop
and that “its use to put pressure on suspected persons when invited to interview the
police (sic), to make statements incriminating themselves was not contemplated” #

3.93 There are only two appellate decisions on sentencing for section 13B offences,
The first is HKSAR v Cheung Sing Hoi,” a decision of a single judge of the High
Court. In this case Deputy Judge Toh said at page 3 of her judgment:

This offence is serious and | would say there should be no doubt in people’s mind that

when false allegations are made, either to the police or to the ICAC, that deterrent
sentences, normally sentences of imprisonment, would be justified.

3.94 The second decision is by the Court of Appeal. It is HKSAR v Fong Jik Jin
Louis* where the complaint, in respect of a sentence of six months imprisonment,
was that the judge had exaggerated the seriousness of the offence by equating it with
an attempt to pervert the course of justice. At page 11, paragraph 41 of its judgment
the Court of Appeal responded as follows:
The judge was entitled to equate the circumstances revealed by the evidence as similar to
those inherent in an offence of perverting the course of justice. An immediate custodial
sentence was appropriate and a deterrent component was justified to underline the
repugnance with which the courts view offences which affect adversely the course of
public justice.
3.95 Ithasalso been held in respect of the offence of wasteful employment of police
time contained in section 91(2) of the Criminal Procedure Ordinance (Cap 221) that
custodial sentences of some form are in principle appropriate and deserved.™

3.96 Conduct which exposes individuals to arrest (for example making a false
accusation against someone) is too grave to be dealt with by a summary offence such
as this. Rather a charge of perverting the course of justice should be laid.*

3.97 Finally, itis an offence for any person to falsely pretend to be an officer of the
ICAC or to have any of the powers of an officer under the ICACO or the POBQ ¢
under any authorisation or warrant under either of those ordinances; or to be abls to
procure an officer to do or refrain from doing anything in connection with his Huties.
This offence is a summary one carrying a maximum penalty of a fing W 520,000
and imprisonment for one year.*® Notwithstanding section 26 of the\Niagistrates
Ordinance, a complaint may be made or an information laid in respest of these last
two offences within one year from the time when the matter of such complaint or
information respectively arose.”

3.98 The POBO contains two offence provisions similar to those contained in
section 13B of the ICACO. They are in section 29 of the POBO and can only oceur

80  [1961] HKLR 268.

81 Ibid at 280.

82 HCMA 1334/2001, 8 March 2002, unreported.

83 [2003] HKCU 359 (CACC 624/2002, 19 March 2003, unreported).

84  Rv Too Hung Fong [1991] | HKLR 365.

85  RvRowell (1977) 65 CrApp R 174.

86 ICACO, section 13C.

87  ICACO, section 13E. As this provision only applies to the section 13B and 13C offences, the
time bar for the section 13A offence must be six months only, in accordance with section 26
of the Magistrates Ordinance (Cap 227).
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when an authorization has issued under section 13 of this ordinance. Section 13
is a power used by ICAC officers in the covert stage of an investigation to obtain
information of a financial accounting nature.* Both offences in section 29 can only be
committed during the course of an investigation into, or in any proceedings relating
to, an offence alleged or suspected to have been committed under the POBO. In
such circumstances it is an offence for any person to knowingly make or cause to be
made a false report of the commission of a POBO offence to any investi gating officer
specified in an authorization given under section 13.* [t is also an offence for any
person to knowingly mislead any investigating officer specified in an authorization
given under section 13 of the POBO.*

3.99 Both of these offences are summary offences punishable upon conviction by
a fine of $20,000 and imprisonment for one year.

(b)  Section 30, Prevention of Bribery Ordinance: Offence
to disclose identity, etc of persons being investigated

3.100 Section 34 briminalises the disclosure of details of an ICAC investigation.
It creates two aifejices, one relating to disclosure to the subject of the investigation,
and the other relating to disclosure to the public or any other person.”!

3.101_ (Imjrespect of the former, it is an offence for any person who, knowing or
suspeetinig that an investigation in respect of an offence alleged or suspected to have
aezn-committed under Part I1 of the POBO is taking place, without lawful authority
o1 reasonable excuse, discloses to the person who is the subject of the investigation
the fact that he is the subject of an investigation or discloses to him any details of
the investigation.” In respect of the latter it is an offence if the disclosure is made
to the public, a section of the public or to any particular person of the identity of the
person the subject of the investigation or the fact that that person is so subject or any
details of the investigation.” The penalty for these offences of criminal disclosure is
a fine of $20,000 and imprisonment for one year.

3.102 Butany disclosure of the kind mentioned in these provisions is not an offence
where, in connection with the investigation the details of which have been disclosed:
(1) awarrant has been issued for the arrest of the person who is the subject
of the investigation;
(2) this person has been arrested whether with or without warrant;
(3)  this person who is the subject of the investigation has been required
to furnish a statutory declaration or a statement in writing by a notice
served on him under section 14(1)(a) or (b) of the POBO;

88 Section 13 is described in detail and its provisions discussed in C| hapter 12.

89 POBO, section 29(a).

90 POBO, section 29(b).

91 In a POBO section 30 prosecution, proof of the fact that a person was the subject of an
investigation can be proven by assertions made by the issuer of authorisations under section 13
ofthe POBO should that authorisation be exhibited in the trial. See R v Lau Wai Shing HCMA
445/1988, unreported.

92 POBO, section 30(1)(a).

93 POBO, section 30(1)(b).
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5.27 The occasions when the three conditions”” will be satisfied will be rare angd
exceptional. Firstly, the requirement that there be ambiguity or obscurity refers o
the statutory provision read without the benefit of any external aid. The ambiguif_y
or obscurity must be apparent on the face of the legislation under consideration, [y
cannot be manufactured by reference to the external aid. In Hong Kong Clays ang
Kaolin Co Lid v Director of Lands,* Nazareth VP said at page 536B:%

The ambiguity sought to be relied upon must emerge from the provision that is said to
be ambiguous or the instrument of which it forms part. Extraneous material cannot be
relied upon to create ambiguity which is then to be relied upon to justify reference or
inclusion of that material; the ambiguity must be shown to exist before the excluded
material can be resorted to, a fortiori if it is to be used to clear up that very ambiguity,

5.28 Even ifthe ambiguity/obscurity pre-condition is satisfied, to be of assistance ag
an external aid the parliamentary statement relied upon must be clear and unequivocal,
Otherwise it is of no real use.* In considering whether such a statement is clear and
unequivocal, regard must be had to the circumstances in which it was made. Thus,
extempore answers given in the course of vigorous debate in the legislature or in
committee cannot be expected to be as comprehensive and precise as more formal
statements.’ Indeed, if the court was drawn into “comparing one statement with
another, appraising the meaning and effect of what was said and considering what
was left unsaid and why™ it might come “uncomfortably close to questioning the
proceedings in Parliament”.”? The clarity and unequivocal nature of the parliamentary
statement should be such as “would almost certainly settle the matter immediately
one way or the other” *

5.29 Even if the pre-conditions are satisfied and the parliamentary statement
qualifies as an external aid, that statement does not necessarily exclusively determine
how the statutory provision should be construed. The statement is no more than part
of the legislative background of the provision under consideration and it will simply
be one of the factors that the court takes into account in construing the disputed
provision. This point was emphasised by Lord Nicholls in ex parte Spath Holme 14
when he said at page 39G—H:*

27 le the legislation is unclear; there exists statements by the promoter of\iewpill; and the
statements relied upon are clear.

28 [1999] | HKLRD 527.

29 In R v Environment Secretary, ex parte Sparh Holme Ltd [2001] 2 WLR 15 at 38E-H, Lord
Nicholls expressed the view that when deciding whether statutory language is clear and
unambiguous and not productive of absurdity, “the courts are not confined to looki ng solely
at the language in question in its context within the statute”, However, this was a view he
cautiously advanced warning also that “the constitutional implications point to a need for
courts to be slow to permit external aids to displace meanings which are otherwise clear and
unambiguous and not productive of absurdity™.

30 R v Environment Secretary, ex parte Spath Holme Lid [2001] 2 WLR 15 at 39D per Lord
Nicholls of Birkenhead,

31 Ibid at 40C.

32 Ibidat 32C, per Lord Bingham of Comnhill.

33 Per Lord Reid in R v Warner [1969] 2 AC 256 at 279E, quoted by Lord Bingham of Cornhill
in R v Environment Secretary, ex parte Spath Holme Ltd [2001] 2 AC 349, [2001] 1 All ER
195, [2001] 2 WLR 15 at page 32C.

34 This statement by Lord Nicholls was quoted with apparent approval by Li CJ in HKSAR v
Cheung Kwun Yin (2009) 12 HKCFAR 568, [2009] 6 HKC 22.
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Government statements, however they are made and ho_wever explicit they may E
cannot control the meaning of an Act of Parliamem: As “l'l.ﬂl other extraneous rm_at::rth e
it is for the court, when determining what was the mtent{on uf Parliament in usmgh 3
words in question, to decide how much Emp_artanoe, or weight, if any, should be attache
to a Government statement. The weight will depend on all the circumstances.

‘530 Ifthe courts of Hong Kong are guided by the authors of the lf?adililg Eng11§:';
'work on statutory interpretation, Bennion on S:grumry.fmerpremnqn, 'wmey vcnI
Iy the rule in Pepper v Hart only rarely and with considerable ‘caut ion.* The rule
Caied to introduce as much uncertainty as it removes and greatly increases lh_e duties
.g'me], to search through parliamentary material. '_I'he authors of Bennion take
pains to demonstrate that the relaxation of the exclusionary rule was unnecessary

in that instant case.”’

3. THE INTERPRETATION AND GENERAL

CLAUSES ORDINANCE

531 Although'the POBO and the ICACO contain their def‘Enition sectic-ns_, they
are not exhdustive and there are many words in these two ordmgnces fpr which r;lo
definitien 1s’provided, but for which a definition can be found in section 3 of ht i*
Interpretation and General Clauses Ordinance (Cap 1) (IGCO). Examplfzs are C u:‘1
¥ecutive, Hong Kong, person, property, the Government, the Exe(:'l.l'll\’e Counci
and the Legislative Council. By section 2(1) of the ‘IGCC!' th».?se deﬁmhon§ app;y to
every other Hong Kong ordinance unless a contrary intention is app_arent, el.ther. rorr;‘
the IGCO or from the context of the ordinance or instrument to which application o
the IGCO definition is being considered.

532 The construction of section 2(1) came under scrutiny ?y Keith J m_Mu.'mI
Luck Invesiment Litd v Attorney General * In that case, he nftlced that section 2_{1 1)
employed the words “where the contrary intention appears’ whereas “EOSI simi u?r
provisions in other interpretation ordinances were 1.jraﬁcd in terms of ‘].IFI]_ESS fe
context otherwise requires”. This latter phrase, hel sa-nd,_meam that the definition of a
particular word or phrase will be adopted unless 1._t is _dlsplaced by express wc-rdsh odr
necessary implication. But the former phrase, which is employed b_y the IGC(?._ a

the effect of lowering the threshold for the displacement of the section 3 d(?ﬁmt ions.
He concluded that these definitions would apply to the same word or phrase. in another
ordinance unless there was something in the context, or in the manifest object of ?hal
other ordinance or in the nature of its subject matter to displace the IGCO definition.

533 Although he rejected the submission that the disgimiiar language resulted in no
more than a distinction without a difference Keith J did suspect that there wpuld be
very few cases in which this variation in language woul:? actually pr_uduce fiaﬁ'erem
results. He said this because he recognised that the indicators that it was intended

35 F A Bennion and O Jones, Bennion on Statuiory Interpretation (6th Edn, 2013, London:
LexisNexis).

36 See ibid, pages 566 to 588, ‘Section 127 Use of Han ‘ o

37  See ibid, page 578 and the analysis on pages 578 to 582, under the side heading *Comment
Part Eight: Facts and Law in Pepper v Hart'.

38 [1997] HKLRD 1097.
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6.73 It is always necessary therefore to revert back to the legislation in which the

phrase is contained in order to construe it. The preamble to the POBO describes jg
purpose as:

shat case he held that the lawful authority or reasonable excuse defence that was
”“. by this provision was a negative averment that was covered by section 94A

the Criminal Procedure Ordinance.

To make further and better provision for the prevention of bribery and for purposeg

678 But the constitutional legality of reverse burden provisions must now be
necessary thereto or connected therewith. ;

consi ainst the backdrop of human rights law that has developed in this
i;tu:lfids;%:t of the POBO this was done by the Court of Final Appeal in HKSAR
Ng Po On™ where it was called upon to determine whether the words “reasnnal:fle
::;cuse“ in section 14(4) of the POBO created a reverse burme offence. That is,
one which requires an accused to prove “an ultimate fact which is necessary t'_a _the
f,mnation of his guilt or innocence™.* At page 109E, para 48 Ribeiro PJ, in giving
."ﬂ,ejudgment of the Court said:*

6.74 When discussing the defence of lawful authority or reasonable excuse in Ngan
Lun Yan v R*™ Huggins J said at pages 372-373:%

The manifest intention of the Legislature was to proscribe the offering, demanding, giving
and receiving of what may generically be termed secret commissions. An employeg
ought to be paid by his employer and not, save with his cmployer’s consent, by persong
dealing with the employer.

Where a person prosecuted under s. 14 seeks to contend that h}a has a reasonable excuse
for failing to comply with the notice served on him, the cmpbxlned eﬁ'ect'of' s. 14(4) and
s. 24 is to impose on him the persuasive burden of establishing the existence of such
reasonable excuse on the balance of probabilities. The wording of 5. 24 — ‘the burden
of proving a defence ... reasonable excuse shall lie upon the accused’— leaves no room
for doubt persuasive burden is expressly imposed.

6.79 Ha@ ncluded that section 24 imposed a reverse burden in !‘espect of
proving lawfiil authority or reasonable excuse whenever that phrase (91': as in the case
of 14(4), only part of it) appeared in a POBO offence provision, the !Coun
: ppeal had to consider whether such a derogation from .-the presumption of
cence is justified. The principles applicable to such a determination were set out

. Ribeiro PJ at 102H-103B, para 28. He said:

6.75 The starting point for construing the phrase must therefore surely be a
recognition that it is an integral part of anti-corruption legislation whose socia]
purpose is the eradication and punishment of corrupt conduct. The question then
becomes what justification (ie lawful authority or reasonable excuse) can there be for
offering an agent a bribe or for an agent soliciting or accepting one? The author uses
the word “bribe” deliberately as a reminder that in respect of the Part I1 offences the
defence only arises for consideration if the prosecution has established the elements
of the corruption offence beyond reasonable doubt. In respect of most of the Part I
offences to which the defence attaches this means in effect that the prosecution has
proven beyond reasonable doubt the offer, solicitation or acceptance of a bribe.®

(b)  Procedural operation of the defence

6.76  Section 24 of the POBO places the burden of proving the defence on the
accused. The standard of proof is the balance of probabilities.™ As a reverse burden
provision the defence is in effect a negative averment and section 24 operates in the
same way as section 94A of the Criminal Procedure Ordinance (Cap 221). That was

certainly the view of the Attorney General at the time that the Prevention of B ibery!
Bill was being debated. He said:™ \

This provision, though the matter is not free from doubt, probably reproduc
position at common law, the general principle being that if the subj
allegation is peculiarly within the knowledge of an accused, it is for him Yo rebut it. A
similar provision is already to be found in the Criminal Procedure Ordinance,

.. the constitutional protection accorded to the presumption of innucenc_:e is not absolyte
and that derogation from it may be justified if such derogation has a rational cqnn:ctmn
with the pursuit of a legitimate aim and ifit is no more than necessary for the achievement
of that aim. Where the legislature has chosen to impose a reverse onus on the defendant,
the court gives weight to that legislative decision, taking into account the nature of the
problem addressed in the statute and in particular, whether it mvolve§ adnplltlm of a
policy which the legislature is better placed than the court Lo assess, s discussed in L_zfrm
Kwong Wai. The Court must of course ultimately exercise its consti rullmna_l restpuusnhll ity
by determining the issue, after giving appropriate respect to the legislative judgment.

*

<

6.80 Leaving aside the giving of proper regard to the Legisl'flturc's decision, the
court will apply the two tests mentioned at the beginning of this quote, ns?me_ly .thc
rationality test and the proportionality test. In satisfying these tests and justifying
the derogation, the burden is on the state and for it to succeed its reasons must be
compelling.

6.77 Sucha view was taken by Roberts CJ in Attorney General v Chan Fuk Hing® on
a similar defence provision in section 33(1) of the Public Order Ordinance (Cap 245).%

86 [1975] HKLR 369.
87 See also HKSAR v Feng Chun Han HCMA 1049/2001, 16 April 2002, unreported where
Deputy Judge Wong said of section 9 that “the most essential element of the offence is lack 93 (2008) 11 HKCFAR 91, [2008] 3 HKC 1. "
of consent or approval from the employer” and that the consent of the employer was “the 94 HKSAR v Lam Kwong Wai (2006) 9 HKCFAR 574 al mmph ¥R i
gravaman of the offence™, 95 Had section 24 not existed or not heen}f} clearly dra[_h:d it would have been necess;ry or the
88 The exception to this statement are the offences in section 8 of the POBO which do not contain court to construe the legislative provision by app!ymg relevant common law an statutory
the element of “inducement to, reward for or otherwise on account of”. principles with a view to ascertaining whether l_he impugned provision imposes a_pcl:suaps;ve
89 HKSAR v Chung Chun Keung [2000] 3 HKC 496, burden of proof on the accused. See the discussion of the relevant pnncrpl:s ‘It:jy Rnlblcnf:' at
90 Hong Kong Hansard 21 October 1970, page 141, pages 103G-107H of Ng Po On. For examples o'fwhere the l]if:’.:nl:ﬁs \;'ere ed Snu (;a‘ pc-s;
1 [1979] HKLR 495. a persuasive burden see HKSAR v Lam Yuk Fai (2006) 9 HKCFAR 281 and Securities an
92 See also Aworney General v On Hing Man HCMA 61/1 989, 17 March 1989, unreported. Futures Commission v Yu Ka Tak [2008] 2 HKLRD 626.
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The Leonard J test, applied by the judge, looks at “capacity” from the angle of the
offeror: would the offer have been made if the person in question were not the kind of
public servant he in fact was. '

The court saw capacity not as part of the actus reus but rather as part of the
< rea, a view which it said was supported by the provisions of'section 11(2) which
ant an offeror from arguing in his defence that the agent to whom he offered a
s to do a particular act, in fact had no power, right or opportunity to do that act.
By applying this provision with the Leonard test the court said that “it would be
(fhcient for the prosecution to have established that the offer was made because
the appellant believed or suspected in terms of section 11(2) that the officers had the
ability as police officers to take steps leading to her eviction and that by making the
offer she hoped to have them abstain from taking those steps.”

(¢c)  The act must be discernible as a public act

8.44  This section discusses element (d) of Leonard J’s formulation of the eleme
of a section 4 offence as set out in the headnote to Aitorney General v Chung Fay
Ming.* It emphasises the need to distinguish between acts performed by a public
servant in his private capacity and those performed by him in his public capacity,
In order to address this issue Leonard J devised, in effect, a proviso to his capacitjr
test. This proviso stems from the qualification expressed by him in Kong Kam Piy
v R* when he said at page 130: :

This view is consistent with the Court of Appeal’s comments in R v Leung
Kam Ho Gilbert” that the test is a subjective one looking to the belief or perception
held by the offeror of the agent’s capacity, not to the reality of that capacity. This was
a view which itself was adverted to by McMullin I in Attorney General v Chung Fat
Ming,” when at page 488 of the report he commented on the Leonard test and said
of the phrase “the kind of public servant™ that is used in it:

’ ... it seems_ to me this test is clear and workable only if one interprets “the kind of
public s as meaning not merely that the official in question holds a certain office
but al t he is, or is thought to be, in a position by virtue of that office to favour

.. provided of course that the embarrassment sought to be avoided by the gift could not.
equally easily have been caused by the police officer had he not been a police officer

8.45 The most famous example of where the application of this proviso was
considered was the decision by the Privy Council in Attorney General v Ip Chiu® At
page 17 of the report, Lord Edmund-Davies referred to the evidence that the accused

police officers were paid bribes so that they would not plant drugs on the offeror o or dsfavour the interest of the particular solicitee and that this is something which is
beat him up and said of these acts that “they could have been perpetrated equally well @mm to both parties.
by a stranger as by a member of the police force”. The proviso seems to be no more O [ftalics are the author 5]

than another way of expressing the point that there must be a link between the act to
be corruptly performed and the public servant’s capacity ie that the act flows from
the duties, powers, capability, position or character of the public servant’s office, In
determining whether an act is in a public servant’s capacity it operates in a negativ:.-;
way by identifying what acts will not be within his capacity.

249 The words “or is thought to be” are particularly appropriate in respect of an
~ offering situation. These qualifying words of McMullin J were adopted with approval
by Keith J in R v Ng Man Ho® but have not otherwise been commented on by the
courts. Although they seem to follow on from comments that Leonard J himself made
8.46 This vi . in Kong Kam Piu v R** where he said at page 130:
I);KS AR v i:rl;;‘; i;]:ﬁrc;lne t?]fsﬂizsl:rzv;s:;:;::[: rz;gﬁmﬁiixsﬁﬁig ' \ | ... the present ordinance aims at the mischief qf a police officer obtaining a gift from a
. . I 3 A member of the public whether or not he be entitled virmute officii to do the act forborne
policemen who had come to her flat in response to a complaint that she was o §

s : provided of course that the embarrassment sought to be avoided by the gift could not
aone woman brothel. It was argued that even if this was what the appellant equally easily have been caused by the police officer had he not been a police officer.
it was no offence and so the police officers would have had no greater pewer than

8.50 Leonard I's own words, “whether or not he be entitled virfute officii to do

anyone else to in any way prejudice the rights or interests of the ap . Whilst - .

recognising that the Leonard test was an “elegant and incisive pa the heart the act forborne”, also suggest _that the proviso he then went on to express was not
of otherwise perhaps troubling questions of whether an offer or solicitation was directed at the actual powers, rights or duties etc of the public servant.

made on account of a civil servant doing an act in his capacity as a civil servant™’ 8.51 Another example of the application of the proviso is Attorney General v Lam

McMahon DJ said that the proviso to it was nevertheless:

... o more than an illustration of circumstances where the test itself would provide
an answer to the effect that the offer or solicitation could not be said to be in the civil
servant’s capacity. In other words, the proviso or second limb does not add to or change
the terms or effect of the test which preceded it in Leonard J's judgement. It merely
illustrates a general instance where the offer or solicitation would not relate to the civil
servant’s capacity.

Sau Ki.® In this case it was alleged that the respondent public servant gained access
to certain advance information from the Building and Lands Department after his
transfer from that department to the Housing Department and accepted advantages
for supplying that information to certain persons. There was evidence adduced at trial
that this advance information was not confidential and was kept to promote academic
research. It would have been given to any member of the public who had an interest
in it or a good enough cause for obtaining it. The evidence was that the information

53 [1978] HKLR 480.

54 [1973] HKLR 120.

55  [1980] HKLR 11.

56  [2001] 3 HKLRD 728.

57 Ibid at 731F, paragraph 12.
58  Ibid at 731H, paragraph 14.

[1995] 1 HKCLR 90.
[1978] HKLR 480.
[1993] 1 HKC 632.
[1973] HKLR 120.

59
60
61
62
63 [1992] 1 HKCLR 279, [1992] HKC 92.




408  Section 10, Prevention of Bribery Ordinance: Explaining Undue Wealth

10.104 The income component of the standard of living is, in terms of his cjys
service salary only those official emoluments which have actually been paid dy;
the charge period, regardless of the period in respect of which they have been
Sums earned in, or payable in respect of, the charge period but not paid untj]
should be excluded although they may be brought in by way of explanation if
has been obtained during the charge period on the strength of an expectation {]
the emoluments would be paid.

10.105  The Full Court’s guidelines in Hunf can be summarised as follows:

In assessing the “standard of living maintained” you should take into account dixrin&
the charge period, the value, cost or liability of the accused to pay for:

(1)
(2)

(3)
(4)
(5)

(6)
(7)
(8)

9
(10)

(11)
(12)
(13)
(14)

(15)

(16)

Section 1071)(h): Controlling Disproportionate Pecuniary Resources or Property 409

SectioN 10(1)(B): CONTROLLING
DisPROPORTIONATE PECUNIARY RESOURCES

OR PROPERTY

Actus reus and mens rea of the offence

tus reus of this offence is the controlling of pecuniary resources or
. ,'Fﬂr’h;scmens rea is required to be proven in respect of kn-::«wlﬁ-d_ge of the
. This is apparent from Sturgeon v R'™ where the appeI]z?m, a Superintendent
the Royal Hong Kong Police Force, argued that the Pmsecutmu had to prove that
d knowledge of the property alleged to be under his contru!, and coptended that
did not in fact have such knowledge. The Court of Appeal re_]ected_thls argument,
ding that prima facie evidence of mens rea was unnecessary as the intention of the
|:1;;gi3iature was to put the onus of giving an e:-cplanatlun on the acm_:sed as soon as
 actual control of property disproportionate to his present or past official emoluments
’?'as esmhlis@e Court said that absence of knowledge would be a matter of

goods and services acquired during the charge period;
running costs, expenses of repairs or maintenance and outgoings,
incurred during the charge period, connected with property acquired
before the charge period; s
the value of gifts made;

money spent by the accused on another’s standard of li ving;
his ability to obtain credit during the charge period required
consideration of the nature of the expectation upon which the application
for credit is based;

prepayment of periodic outgoings within the charge period;
goods and the value of services obtained on credit — these items should
be brought into the quantification at the date when the goods or services
are obtained and not at the date when payment is made;
emoluments received but excluding those not actually paid during the
charge period;

the amount of hire charges paid during the charge period:
bills remaining unpaid for goods supplied and services rendered d Irig
the charge period;

school fees of dependent children, irrespective whether suc w%
for by a former wife — pre-payment of school fees for thes@
are not to be excluded but a discount may be made;

only that salary tax actually paid during the charge period;
the increase in the accused’s bank balance between the beginning and
end of the charge period:

deposits in banks and investments held but exclud ing notional interest
thereon;

payments made by third parties for and on behalf of the accused for
goods and services maintaining the accused’s standard of living —
however, such payments might be included as part of the explanation
of the standard of living maintained where the court is satisfied that
payment was made with untainted money;

credit should be given for money received from the sale of assets or
goods acquired before the charge period provided they are shown to
have come from an untainted source and that it is shown the monies
were utilised in maintaining the accused’s standard of living.

- explanation it was something which an innocent person should have no difficulty
in proving(on'd balance of probabilities.

OQ/aIuarion of controlled property

: 07 The first question that has to be answered is wha_t pmpe'rty did -ﬂ'lf.‘
\ accused have under his control at the charge date. To answer this question requires
&5 quantification of the property and emoluments in terms of dollars and cents. In
: Chung Cheong v R,'® the issue of how to value the controll,zd property came up for
-punsideration. No evidence was given at the appellam’_s tnal'for an oﬂ‘encg under
section 10(1)(b), as to the value, at the charge date, of his eq_ultz_lb]e myerest ina i_ial
~and as to the value of certain shares held by him. The prosecution relied on entries
‘made by the appellant in notebooks where he had set out what money he had invested
“in the flat and what he had paid for the shares. The Court of Appeal held _1h_at such
valuations were sufficient to constitute prima facie evidence of the value of his interest

paid
“inthe flat and of his ownership and market value of the shares as at the charge date.'"”

e period
10.108 In Ho Pui Yiu v R,"" the Court of Appeal was hearing an appez?l against
‘a decision of a District Court judge who had ruled that on a trial of a section 10(1)
' (b) offence, the prosecution was not required to adduce evidgnce of the value of the
controlled properties as at the charge date as opposed to their values as at the dates
“of purchase. The date of disproportion under section 10(1)(b) was alleged by the
prosecutor to be the charge date. Evidence of official em'_::—lurnents from the (?ate of
first employment to the charge date was led by the prosecution and there was evidence

Per Huggins JA in Lai Man Yau v Attorney General [1978] HKLR 7.

[1975] HKLR 677.

CACC 1364/1977, 6 February 1980, unreported.

The differing views amongst District Court judges as to whether the value of’ property should
be the value at acquisition or the value at charge are discussed by Hooper DJ in R v Chung
Cheong DCCC 137/1977, 22 December 1977, unreported at pages 7-10 of the Reasons for
Werdict.

[1979] HKLR 69.




488  Sentencing for Corruption Offences Section 4 Sentencing Cases 489

responsible officer in charge of that site, must accept a higher degree of culpabilj
He said of such a person, “a sentence of 15 months for corruption offences
Crown servant in a position of some responsibility cannot be said to be manj
excessive”.* He said that for the artisans a sentence of 12 months’ imprisonme:
would have been appropriate.

(i) Bribery to assist in processing development applications

11.204 In R v Liew Kwok Shan William,™ the accused was a Chief Engineer in
the Transport Department who was convicted after trial of soliciting $400,000 and
Wting $100,000 for assisting a company in its application to develop a car park.
. Starting points of five years’ and three years” imprisonment, respectively, were held
1o be proper with the court saying that offences of this kind called for sentences
which contained an element of deterrence. The trial judge reduced the sentences by
~ six months and ordered that they run concurrently. The final sentence of four and
a half years’ imprisonment was held by the Court of Appeal to be neither wrong in
. ﬁdnciple nor manifestly excessive.

11.202  The Court of Appeal in R v Siu Hon Sum™* was dealing with a 63
old appellant in poor health who had been convicted of six counts of offerir
advantages to a corrupt clerk of works who was supervising the construction wo;
being performed by his company on a public housing estate. The offences were date
having taken place between 1970 and 1973. Indeed, one of the charges on which:
appellant was convicted was laid under the Prevention of Corruption Ordinance,- :
predecessor of the POBO. The amount of each bribe was $10,000 but it seems to
been accepted that the charges laid were only sample charges and the total val

the bribes paid was $200,000. The trial judge ordered the appellant to pay a fine
$350,000 and serve a total period of two years and nine months’ imprisonment,
sentence was upheld on appeal.

11.205 The accused in R v Chan Kwok Hing’® was the operator of an amusement

¢ centre who pleaded guilty to offering a bribe of $40,000 to the executive
officers of the Television and Licensing Authority (TELA) to obtain permission to
extend his premises. He was sentenced to nine months’ imprisonment from a starting
point of 12 months’ imprisonment. He appealed against sentence and prayed in aid
on his appeal t ct that he was a single parent responsible for three children and
financial ha would be caused to his business if he was incarcerated. He had
also suffel ong delay, through no fault of the prosecution, in awaiting trial. The
Court peal in dismissing the appeal against sentence, described the offence as
av ous one and characterised the sentence of nine months’ imprisonment as a

ient one that was “plainly neither wrong in principle nor manifestly excessive”.*"

11203 HKSAR v Chan Kau Tai* concerned an appeal against sentence by the Chief
Building Services Engineer of the Housing Department who had been convicted g
aretrial of nine counts of accepting an advantage contrary to section 4 of the PO
The corruption involved seven offerors and took place over approximately an e
months period during which the applicant accepted $1.5 million in advantages of
which $1.1 million was paid to him in cash. Most of the offerors were private sector
contractors working on Housing Authority construction projects. He was senten

by the trial judge to six years imprisonment, a totality which the judge reached ]
11.206 In Lee Kong Chung v R,*™ Chief Justice Roberts discussed the respective

ordering that portions of some of the sentences be served consecutively to the oth
The Court of Appeal said that since most of the offences involved different offe pekeabilitics of driving examiners and driving instructors. He'made & distinétion

from different companies for different purposes, they should not be treated as a sin y.--\ between the two, asserting that the culpability of the former was generally more
transaction or a single course of conduct. It said that there was no error of prin ‘k serious than that of the latter. He said that “where a driving examiner, who is a
by the trial judge in ordering partially consecutive sentences in order to ob A.: ' public servant, is convicted of soliciting or accepting bribes in relation to the passing
appropriate totality. As to the totality the court said that although the va\& of the of driving tests, an immediate custodial sentence should normally be imposed™
%}ribe or bribes received is also a matter of significance, the dominant consé eration and that only where there were unusual extenuating circumstances present should
is the impact of the corruption, particularly on the public interest. C mmgﬁg; the sentence be suspended. When he came to dealing with the position of driving
applicant’s conduct as a “blatant case of public corruption™” anddes&ribing him as instructors he noted that there was a wide disparity between the sentences that the
“behaving in the classic mould of one who was prepared to do almost anything it was courts had imposed. This may have influenced him in making what is, it is suggested,
208 a somewhat artificial distinction. He said at pages 2-3 of his judgment:

in his power to achieve provided the price he was paid for doing it was sufficient™
Generally speaking the culpability of driving instructors is somewhat less than that of
driving examiners. Although they are taking part in an arrangement which may lead

the Court of Appeal said that “the sentence the applicant received might well have
to grave consequences, in that they are seeking to arrange, by the payment of money,

been heavier than the one the judge imposed”.

for the passing of driving tests by persons who may not be fit to pass them. It must be
obvious to anyone that the presence of unqualified drivers on the roads only lead to
serious accidents.

Against this background, I cannot say that a magistrate is wrong in imposing an
immediate custodial sentence on a driving instructor. Though | suggest that a magistrate

) tiji) Bribery of driving examiners and driving instructors

293 [bid at page 4.

294  Ibid at page 4.

295 [1989] 1 HKLR 327.

296 [2008] 4 HKLRD 404, [2008] 3 HKC 78.
297  Ibid at 88B-C.

298  Ibid at 88B-C.

299 CACC 405/1995, 11 October 1995, unreported.
300 [1994] 3 HKC 115.

301 Ibid at 121G-H.

302 CACC 393/1980, 11 June 1980, unreported.




526  Powers of Investigation

_12.28 The use of such compulsive powers in the investigation of criminal conduet
is not a br.each of article 11(2)(g) of the Bill of Rights which says that " R
determination of any criminal charge against him, everyone shall be entitled 8
not to be com_peiled to testify against himself or to confess guilt. The reason fom l
::s“ l::ca-use this _anicle only applies to persons who face a criminal charge an;
imm:lzzlig}gmwded by the article in respect of such persons is only a testimon
12.29  Even though the prosecution may not make direct use of statements obtaj :
froma suspect_ through the POBO Part 11 powers, it is not prevented by the com
[aw_ fmm making derivative use of the information so acquired.”” The mere faczlm"
derivative use is made of information obtained under compulsion does not meg -'
thali an accused will not receive a fair trial. Nor does it undermine the presummti
of innocence. In HKSAR v Lee Ming Tee*® at 176F-J the Court of Final Appealp aid
a statutory abrogation of the privilege against self-incrimination which infemuﬁ:f’i
permlueq tha? derivative use of compulsorily obtained self-incriminating materia[f
cquld be justified if it was not a disproportionate response to a genuine social evil. It
will not be di_spr_opnrlinnate ifit strikes a fair balance between the general intera;t’ultt"‘:
ll-w community in realizing the legislative aim and the protection of the fundamenta]
rights of the individual.* The Court of Final Appeal said at page 179E of its judgment; |

In the constitutional, legislative and common I

) tal, | _ aw context of the HKSAR ... the impag
mf' directly or denvatwelg_,.r using compulsorily obtained evidence on the fairness g?c:
trial and on the presumption of innocence must be assessed, not in absolute terms, but
by balancing the competing public interests, and not by focusing on one aspect, suc'has

the absence of any derivative use i AIE LR | i )
as a whole. immunity, in isolation, but by taking the trial process

1_2_30 However the Court was also careful to emphasize that its comments were onl
directed to the use at trial of evidence that was acquired derivatively from statemsené
maqe by an .accused under compulsion. For it is only such evidence that rubs u S
against t..he right against self-incrimination.* Evidence which exists independen -
of the will of the accused does not impact on the privilege. Moreover RibePen &
pf the view that “there is much to be said for the general proposition that lmkl |
inherent unfairness in establishing a person’s guilt by the use of mlia@fecﬁw
S

QO

Tee & Anor (2001) 4 HKCFAR 133 at 175G and Koon Wi !
1 Wing Yee v 1) i |
(2008) 11 HKCFAR 170, [2008] 3 HKLRD 372 at para 8;;5. ey e Dol R

;{; fK&di v Lee Ming Tee (2001) 4 HKCFAR 133,
arm Chi Ming v R [1991] 2 AC 212 followed by the Court of Fi i
Ming Tee (2001) 4 HKCFAR 133, : N——— -
38 (2001) 4 HKCFAR 133,
39 Ibid at 176F-J. The i railed i is5i
i same reasoning prevailed in 4 v Commissioner of the ICAC (2012) 12
40

In Kennedy v C'he:_ug & Anor (2009) 12 HKCFAR 601, the Court of Final Appeal, in allowing
the aplpe.s.‘I of the liquidator, accepted his counsel’s submission that after cnnducl.'mg aprivate
examination under section 221 of the Companies ( Winding Up and Miscellaneous Provisions)
Ordinance (Cap 32), the liquidator could provide transcripts thereof to the police where he
suspacle:_i wrongdoing without seeking the leave of the court. However, as the same evidence
was obtamled by‘compulsiou. the transcript would not be admissible as direct evidence should
a prosecution arise therefrom. See the judgment of Bokhary PJ, with which the other judges
agreed, at paragraph 39. It should also be noted that there was no constitutional challenge to
the section 221 powers in this case: see paragraph 33.

'was facilitated by clues contained in the excluded admissions™.

powers to se
economy wi
where

Compulsive Powers and Human Rights Law 527

idence obtained from an independent source even if the acquisition of that evidence
» 41

1231 Nordo these kinds of compulsory powers offend the right of privacy contained
inArticle
flows from the exercise of these powers is neither arbitrary nor unlawful. In respect
pf similar powers granted to the Securities and Futures Commission to enable it to

rl
ff.-r:::as Commission, ex parte Lee Kwok Hung'* said that the interests of the indiv idual
‘had to be balanced against the interests of society and concluded that the interests of
society must prevail. At page 61 of the report Litton JA said:

14 of the Bill of Rights. This is because the interference with the right that

y investigate market misconduct the Court of Appeal in R v Securities and

Such “privacy” as the appellant, and persons in a similar position, might have cannot
stand against society’s requirements of a proper investigation under section 33(4).°

12.32 While the last two decades have seen the development of a mature
jurisprudence dealing with the accommodation of the powers of compulsion that aid
the investigation as well as human rights law, major challenges are surfacing that
highlight the Ws that the courts of Hong Kong face in exercising compulsive

air trial process. Increasingly, the integration of Hong Kong’s

at of the Mainland brings complex criminal trials before the courts,
etial witnesses reside and exhibits are located beyond the usual powers to
dance or production. Absent ready cooperation, assistance may be sought
umbersome system of letters of request issued by the courts under section 77E
¢ Evidence Ordinance (Cap 8). which is not uncommonly demonstrated to be

0
certain or ineffective.* Operations where the law enforcement agencies of Hong

Kong and the Mainland act in close coordination are not rare and they are also apt to
expose the shortcomings of the current system. Obvious difficulties would accompany
a close integration of the neighbouring legal systems, but the time must be ripe for
determining how much better the courts and the Secretary for Justice can act for all
parties to facilitate cooperation between law enforcement agencies and better secure
evidence in the Mainland for transmission to Hong Kong.*

41
42
43
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the attendance of witnesses the applicants claimed were vital to their defence could not be
secured despite letters of request being employed. The Court of Appeal had determined that
a fair trial could nonetheless still be secured. Interestingly, the Court of Final Appeal left
open for a suitable appeal the formulation of a duty on the prosecution to assist the defence
in securing evidence from witnesses in the Mainland it required to put forward its case: see
paragraph 10 of the judgment.
See Keen Lloyd Holdings Limited & Ors v Commissioner of Customs and Excise & Anor
[2014] HKCU 2956 (HCAL 82/2013, 23 December 2014, unreported). The Customs and
Excise Department wrongfully provided their Mainland counterparts with copies of exhibits
seized upon the execution of Hong Kong warrants, absent legal authority to do so, relying
on administrative arrangements to share intelligence. See paras 159180 and the conclusions
at paras 181 and 182.
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8.  PoweRs IN RESPECT OF PRESCRIBED OFFICERS !

PuBLIC SERVANTS AND PUBLIC BODIES
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() Section 13(1)(b) ICACO: Power to enter government

premises and require prescribed officers to provide

information

12.148 Section 13(1)(b) of the ICACO empowers the Commissioner of the ICAC,
* for the purpose of the performance of his functions under the ICACO, to enter any
- government premises and require any prescribed officer®™ to answer questions
concerning the duties of any prescribed officer or public servant™ and require the
production of any standing orders, directions, office manuals or instructions relating
to those duties. This section and section 13(2)(a) would appear to complement each
other by enabling the ICAC: to firstly, enter government premises; to secondly,
require prescribed officers to answer questions, even about the duties of public
servants; and to thirdly, access all records relating to the work of any prescribed
officer. In relation to the last right, it is confined to records either on government
premises (section 13(1)(b)) or records in the possession of or under the control of a
- prescribed officer (section 13(2)(a)).

12.144  These powers are contained in the POBO and the ICACO and relate to
both the investigatory and corruption prevention duties of the [CAC. But they are
confined in their application to the public sector and have no relevance to the pn‘vaté
sector. In the performance of the ICAC’s investigatory role, they provide it with ,'
right of entry upon government premises without the need for a search warrant, 2
right of access to documents and records of a government department and a right to
compel prescribed officers to answer questions. For public bodies, the Commissioner
is given a limited power only, confined to accessing the records of the public body
solely for the purpose of discharging his corruption prevention duties. Conseque&ﬂyi
if he wished to enter the premises of a public body in order to search it as part ofe:-
corruption investigation then he would have to rely upon his search warrant powers.

(a)  Section 16 POBO: Power to obtain assistance Jfrom

: 262
public servants (c) Sebtion 13(2)(a) ICACO: Power to access records of

g government department
1

ection 13(2)(a) of the ICACO empowers the Commissioner of the ICAC or
fficer*™ authorised in writing by the Commissioner, as regards the performance
N any of the Commissioner’s functions under the ICACO, to access all records,
books and other documents®® relating to the work of any government department
in the possession or under the control of any prescribed officer. As regards any such
records, books and other documents the Commissioner and his authorised officers
are empowered to photograph or make copies of them.>”

12.145  Aninvestigating officer conducting an investigation into an offence alleged
or suspected to have been committed under the POBO may apply to any pubﬁc_ :
servant for assistance in the exercise of his powers or the discharge of his duties.
under the POBO. Any public servant who, when requested to render assistance,
without reasonable excuse neglects of fails to do so is guilty of an offence and liable
on conviction to a fine of $20,000 and imprisonment for one year.

12.146  Section 16 of the POBO supplements the powers in section 13 of the
ICACO that are set out below, but would appear to be only available to enforce
powers or duties exercised or discharged under the POBO. For example, powers
being exercised under Part 111 of the POBO. Duties are discharged in the co ol
exercising these powers but the primary duties of investigating officers

in section 12 of the ICACO. The qualifying words “under this Ordinancd, Would
suggest that the section 16 offence could not be used in respect of servants
failing to assist an investigating officer when he is exercising a ined in
section 13 of the ICACO.

(d)  Section 13(2)(b) ICACO: Powers to carry out
corruption prevention duties

12.150 Section 13(2)(b) of the ICACO empowers the Commissioner of the
ICAC or any officer™® authorised in writing by him, in so far as is necessary for

o 4 L ; .
12.147  For the ordinary person, providing assistance to a law enforcement Sty the performance of any of the Commissioner’s functions under section 12(d)** or

in the investigation of crime is a civic duty but not a legal one. By making the failure
to render assistance to the ICAC a criminal offence, section 16 transforms the civic
duty, at least for public servants, into a legally enforceable obli gation. Such a sanction
is necessary if the duty is to be given any real meaning, for it is imposed upon the
broad group of people that make up the class of “public servant”. Whilst prescribed
officers might be subject to disciplinary action under civil service regulations for
failing to assist the ICAC, there would be no punitive sanction for the large number
of people outside of the civil service who are caught by the public servant definition.
This is yet another example of the POBO taking a broad view of the public sector
and distinguishing between it and the private sector in the severity of its provisions.

263 By section 2 of the ICACO “prescribed officer’ is given the same definition that is employed
in the POBQO. This definition is discussed in Chapter 5.

264 By section 2 of the ICACO *public servant” has the meaning assigned to it in section 2 of the
POBO and this definition is discussed in Chapter 5.

265 By section 2 of the ICACO ‘officer” means an officer of the ICAC appointed under section
8 of the ICACOQ.

266 By section 13(3) of the ICACO *documents’ has the meaning assigned to ‘document’ in
section 2( 1) of the POBO. For the meaning of ‘document’ see footmote 124 of this chapter.

267 ICACO, section 13(2)(c).

268  For the meaning of ‘officer” see footnote 265 of this chapter.

269 Section 12(d) of the ICACO imposes upon the Commissioner of the ICAC the duty to
“examine the practices and procedures of government departments and public bodies, in
order to facilitate the discovery of corrupt practices and to secure the revision of methods of

262  The definition of *public servant’ is a broad one and includes prescribed officers.
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ct_:u_lsu'uction. Any doubt which may arise should be resolved in favour of tha
citizens. See Rossminster, Lord Wilberfore at 998A, Lord Diplock at 100&m
Lord Salmon at 1017E and Williams, Lord Hoffman at 363B;

(4)  the court in discharging this constitutional duty must balance two compet;
aspects of the public interest, namely, the interest in the detection of crimes ;
bringing criminals to justice on the one hand and the interest in the protection
the citizens’ rights and privacy on the other. See Rassminster, per Lord Diplgg
1007G, Lord Salmon at 1015B and Williams, per Lord Hoffman at 361 A 1

granted where the judicial officer is satisfied that there is reasonable cause to believe
that in any premises or place there is anything which is or contains evidence of an
offence under the POBO. Ifso satisfied, the judicial officer may, by warrant directed
to an investigating officer named in the warrant, empower that officer and any other
investigating officer to enter, by force if necessary, the premises or place identified
in the warrant and search them.*#

12.254 However, in special circumstances, the Commissioner of the ICAC** may
himself issue a search warrant rather than apply for one to a magistrate or to the
Court of First Instance. But the Commissioner may only exercise this power if he
is satisfied that there is reasonable cause to believe that in any premises or place
there may be anything which is or contains evidence of an offence under the POBO
and that the making of an ex parte application to a judicial officer would seriously
impede an investigation into, or proceedings relating to, that offence. Like the warrant
issued by a judicial officer, the warrant issued by the Commissioner is directed to a
named investigating officer and empowers that officer and any other investigating
officer to enter the premises or place identified in the warrant, by force if necessary,
and search thens

12.255 \@ts may not be issued under this section to search the chambers of
counsel office of a solicitor except in the course of investigating an offence
uude@OBO where that offence is alleged or suspected to have been committed
ﬁs unsel or solicitor, or by his clerk or any servant employed by him in his
[ bers or office. ¢

f

12.251 In Ch'ng Poh v Commissioner of the ICAC, S the Court of Appeal at page
466G-H repeated a comment earlier made by Bokhary JA in Neil Pryde v B :,
Chau®" at page 130 that “the law on search warrants must ... be as free from subtlety -
as possible. It should of course lean in favour of the individual but not to the point
of becoming unrealistic”. 4

(b)  Search warrant powers of the ICAC

12252 The ICAC is granted two specific powers to which it may have access for the
purpose of conducting its investigations. The two powers are contained in section 17
of the POBO and section 10B of the ICACO. The section 17 POBO warrant may be
issued by a magistrate or High Court judge whilst the section 10B ICACO warrant
may only be issued by a magistrate. The section 17 POBO warrant is confined to use
in the investigation of POBO offences whilst the section 10B I[CACO warrant may\
be used in the investigation of any offence referred to in section 10 of the ICACO,
Search warrant provisions are contained in many ordinances in Hong Kong and some
are in ordinances that are enacted to deal with specific forms of criminal conduct. One
such example is the Organized and Serious Crimes Ordinance (Cap 455) (OSCC.I)..-_'
But even if the ICAC is investigating a particular crime that is specifically regu]atéi' ] a7
by another ordinance, such as OSCO, it is not required to only use the search 4 0 e

powers contained in that ordinance.“® As a general rule where, in the course of 4% 12.257 1In Apple Daily Ltd v Commissioner of the ICAC (No 2),** Keith J at
investigation, a search warrant maybe obtained pursuant to the provisions of a nusber page 652C-H explained the operation of section 17(1A) as follows:

of separate ordinances, it is open to the investigating authority to choose hever
provision most conveniently suits it purpose, provided only that the~c itions
precedent prescribed by that ordinance for such an application are 1%' '

D 12.256 It is an offence for any person to obstruct or resist the Commissioner or
any investigating officer in the exercise of the powers of entry and search under this
section. The punishment upon conviction is a fine of $20,000 and to imprisonment

Three comments should be made about section 17(1A):

(i)  What triggers the court’s power to issue the warrant is the court being satisfied
that there is reasonable cause to believe that there is in the premises to be named
in the warrant anything which is or contains evidence of an offence under the
POBO. ...

(i)  Section 17(1A) does not in express terms limit what officers armed with such a
warrant may search for. [t empowers the officers to enter the premises *and search
the same”. However, | do not think that the absence of any words of limitation
means that the officers can search for whatever they want, Since the warrant can
only be issued if the court is satisfied that there is reasonable cause to believe that
there is in the premises “anything which is or contains evidence of an offence
under [the POBO]", T would construe the power to search the premises which

(i) Section 17 POBO: Search warrant power for POBO offences

12.253 Any investigating officer**® may, for the purposes of an investigation into,
or proceedings relating to, an offence suspected to have been committed under the
POBO, make an ex parte application to a magistrate or to the Court of First Instance™
for the issue of a search warrant.? The application for the warrant may only be

436 [1996] 2 HKLR 460.

437 [1995] 2 HKLR 125.

438 [2008] 3 HKLRD 565, [2008] 2 HKC 479.

439 Ibid at 583, para 52.

440 “Investigating officer” is defined in section 2(1) of the POBO, For the definition see footnote
275 of this chapter. '

441 The word used in the section is ‘court’ but by section 17(4) ‘court’ is defined to mean 8
magistrate and the Court of First Instance.

442 POBO, section 17(1).

443 POBO, section 17(1A).

444 ‘Commissioner’ is defined by section 2(1) of the POBO. For the definition see footnote 274
of this chapter.

445 POBO, section 17(1B).

446 POBO, section 17(2).

447  POBO, section 17(3).

448 [2000) 1| HKLRD 647.




640  Prosecuting Offences under the Prevention of Bribery Ordinance

it was clear from the wording of section 3 that it was not necessary to prove whq
mad‘e the offer of the advantage to the Crown servant. It followed therefore that E
particu lar relating to the identity of the offeror was not a material averment. The sg o
view was taken by Deputy Judge Line in HKSAR v Lau Chi Hang.* :

13_‘5! '_I'his reasor_iiljg should be equally applicable to the other POBO offences that
criminalise the soliciting and acceptance of advantages. A

(vi)

13.52 InRv Leung Yuen,* Huggins J, when dealing with a charge under section 3(1)
?f the Prevention of Corruption Ordinance (POCO), held that in a soliciting charge itl;
is not necessary to particularise whether the person making the solicitation is doin, |
so for his own benefit or whether he is doing so for the benefit of another. In ﬂili
predecessor to the POBO, the words *for himself, or for any other person’ app.eared ﬁ;l
the of.fence provision, whereas in the POBO they appear in the section 2(2) deﬁniﬁuﬁ-
of solicits. Huggins J said that the essence of this charge was that the accused solicited
and ‘}vhether he solicited for himself or some other person matters not’.* He was of
the view that the words ‘for himself or any other person’ did not add anything to the
f1l1eanmg c:if l:w offence but merely removed any doubt there might have been ‘tﬁat
it was no defence to show that the soliciti

b e, ' iting was done on behalf of another and not

Particularising the beneficiary of a bribe

13.53 Similarly, in R v Chow Hei,* a charge laid under section 3(2) of the POCO
was not considered defective for failing to allege for whose benefit th g
Nt j ene e reward was

(vii)

13.§4 In Chan Wing Yuen v R.* McMullin J was dealing with two charges under
section 4(2) of the POBO. He saw no impropriety in pleading in the charge all threz
elema?nts of inducement to, reward for and otherwise on account of. He was\Guite
fieﬁmtc that no issue of duplicity or multiplicity of the charge arose. He \tha
in corrupt transactions, the purpose for the bribe may be generally app

being entirely explicit; and that in any particular case, the eviden {
prosecution may not be sufficiently specific to indicate whether the
been solicited, accepted or offered as an ‘inducement’ to do a particular act or asa
‘reward’ for having done it. He was of the view that in such a case, the charge could
be pleaded as soliciting, accepting or offering the advantage ‘on account of” some
prospect of favour not particularised but discernible among a variety of possible
acts within t.he public capacity of the accused. But he saw little point in confining
the prosecution to pleading only one of the three elements of this phrase when there

Inducement to, reward for etc

80  HCMA 744/2002, 9 January 2003, unreported.
81 [1963] 2 HKLR 154
82 Ibid at 159.
83  Ibid at 160.
84 [1960] HKLR 37.
85  This, at least, was the interpretation of the effect of th ’s ) i
in R v Leung Yuen [1963]e;PHKLR 154, it
8  [1977] HKLR 186,
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could be no prejudice to the aceused in pleading all three, for the consequence of

limiting the prosecution to naming only one of the elements is that if the evidence is

pot consistent with that particularised element then it will be necessary to amend the

without injustice to the accused by naming

charge. This, he said, ‘could be avoided
of all the alternatives in the first instance’.*” In Ip Chiu v R,*® the Court of Appeal

endorsed the comments of McMullin J in Chan Wing Yuen.® Similar comments were
also made by the Court of Appeal in Fung Ying Kwong v ke

13.55 Asimilar position exists in England and also in Scotland.” In R v Richards,”
the Court of Appeal was dealing with convictions contrary to section 1 of the
prevention of Corruption Act 1906. This provision is similar to section 9 of the
POBO. In this case, the offence had been pleaded in terms of the accused corruptly
accepting a sum of money ‘as an inducement or reward for doing an act’ etc. It was
submitted that this constituted two offences as paying money as an inducement
was ‘a distinct and different offence to paying money as a reward’. In rejecting this
submission, Lord Justice Hobhouse said:

We consider that this objection to the indictment is without merit. The offence is the
corrupt accefitante of the money. It is that act which constitutes the offence and the
referencg (o jinducement or reward” is simply a description of the criminality of the act

and th racter of the corrupt element. ...
‘nce is the giving or the receiving of the payment and the reference to ‘inducement
ward” is merely a reference to the illegal or improper character of the payment. The
ence is a single act and the particulars are directed to showing what is the criminal

& aspect of the commission of the relevant act.
13.56 Carrying this argument to its ultimate conclusion, the Hong Kong Supreme

Court held that a charge of conspiracy to bribe which did not particularise the corrupt
purpose of the bribe did disclose an offence known to the law. The court said that
to allege bribery was to implicitly allege the giving of money for a corrupt purpose,
and that the failure to particularise the corrupl purpose may justify a request for
particulars but could not be a ground for quashing the charge.” However, whether
any more specific and detailed particulars can be given will ultimately depend on
the evidence and the basis on which the prosecution is presenting its case. It may
be that the prosecution can do no more than to say that an advantage was offered
or accepted in order that the agent show favour in some way towards the offeror in
his capacity as a public servant or in relation to his principal’s affairs or business.™

87  Ibidat 192

88 CACC99/1977, 19 May 1977, unreported. See p 3 of the judgment where the Court of Appeal
said “we have seen the judgment of MeMullin ] in Chan Wing Yuen v R Cr App 192/77 and
we respectfully agree with the observations he there made on this point.”

89  The Court of Appeal in fp Chiu v R CACC 99/1977, 19 May 1977, unreported also endorsed
McMullin I's observation that the element of “otherwise on account of” was wide enough to
incorporate the other two elements of “inducement 1o’ and ‘reward for”.

90 [1984] HKLR 293.

91 See Copeland v Johnston 1967 SLT (Sh Ct) 28.

92 Court of Appeal, No 94/0534/W5, 6 October 1994, unreported.

93 R v Tsang Yau Choo CACC 91 1/1974, 27 March 1975, unreported.

94  See the discussion of ‘as an inducement to or reward for or otherwise on account of” in

Chapter 6. For an overseas example of where pleading no more than that the advantage was
offered as an *inducement to show favour’ was held acceptable, see the Scottish case of King

v Williams 2004 SLT 955,



672  The Common Law Offence of Misconduct in Public Office

14.9  Andso society is entitled to expect that its public servants exercise the po
and discretions they are given — whether those powers and discretions be great op
small—with integrity and fidelity, or, in a single word, ‘incorruptly’. In order to enforee.
this expectation, it is only natural and proper that the law demand of public officers
adherence to a high ethical code and that it be able to punish them for lapses from it,
whether such lapses be through bribery or other forms of abuse of office, when the:g
deliberately depart from this ethical code in order to serve their own purposes. This
was recognised by Lord Mansfield in the 18th century when he said:'*
The functions of the Executive system in all its parts, ministerial and judicial, cannot

possibly be exercised as purely, and effectively, if the temptation to sacrifice duty 1o
gain be not vigorously excluded by means of penal laws.

ETS

14.10  And so three centuries later common law legal systems continue to find the
need for a penal law in this area of life and have turned to the offence of misconduct
in public office in order to fulfil that need.'®

3. T CoMmmoN Law OFFENCE OF MISCONDUCT

IN PuBLIc OFFICE

14.11  The offence of misconduct in public office appears to have been rarely
used in modern times with only a few judgments from courts scattered across the
common law world being found on it in the law reports. But in the early 1990s,
the Independent Commission Against Corruption (ICAC) in Hong Kong started to
detect cases where civil servants abused their position and powers for the benefit of
themselves or others but their conduct did not involve the solicitation or acceptance
of advantages. Despite the range of offences contained in the Prevention of Bribery
Ordinance (Cap 201) (POBO), there was no statutory crime that targeted this form
of misbehaviour and so attention inevitably turned to the common law offence in
the hope that it might complement the existing bribery laws by filling a gap leftbw
an Ordinance that otherwise exhaustively dealt with all possible pemm" s of

A

bribery by and of public officials. 3

14.12 However, the infrequency with which the offence had been the 20th
century meant that there was little modern law on it with the con e that there
was some uncertainty as to what its elements were and what the prosecution had to
prove. Nevertheless, there was no doubt that the offence continued to exist. Though
seldom prosecuted, there were some 20th century decisions which recognised it,
albeit none that provided a definitive explanation of its elements. Prior to recent high
appellate authority, it had made only occasional appearances in the law reports, such
as in Question of Law Reserved (No 2 of 1996),' a decision of the South Australia

15 R v Faughan 4 Burr 2494,
16 See *Revival of the common law offence of misconduct in public office’, by David Lusty
(2014) 38 Crim LJ 337. This article reviews the historical development of the common law
offence from the 14th century to the present, throughout the common law world, but with
emphasis on England and Wales, Australia and Hong Kong.
17 (1996) 88 A Crim R 417.
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Court of Criminal Appeal; as well as R v Bowden,'"® R v Llewellyn-Jones" and R

v Dytham* all decisions of the English Court of Appeal. But a point which was

repeatedly made by the courts was that the offence was difficult to deﬁne. In the
report of Mr Llewellyn-Jones” trial, Widgery J (as he then was) said that it was:*'

... not easy to lay down with precision the exact limits of the kind of misconduct or
misbehaviour.

14.13 In Question of Law Reserved (No 2 of 1996) it was stated that:

.. the offence is not easily capable of exhaustive definition.

and
.. there is some uncertainty as to the precise content of the offence and even its correct
title.™

14.14  As to what might constitute the offence, the little guidance that existed came
from comments made by Lord Widgery CJ in Dytham who was dealing with a case
of misconduct in public office in the form of a breach of duty by a police officer who
had failed to intervene in a violent assault which resulted in the victim’s death. He
said at page T2&’ the report:
The r§9 must be wilful and not merely inadvertent; and it must be culpable in the
t it is without reasonable excuse or justification.

se
gs 727H-728A he further explained:

This involves an element of culpability which is not restricted to corruption or dishc?m_zsly
but which must be of such a degree that the misconduct impugned is calculated to injure
the public interest so as to call for condemnation and punishment.

14.15 This then was the state of the law in relation to this offence in the 1990s —
obscure as to its elements and uncertain as to its scope. Lord Widgery’s comments,
as Sir Anthony Mason NPJ noted in Shum Kwok Sher v HKSAR™ at 407C, are not
the language of legal definition but they were the only modern judicial dicta on the
offence.”

The judgment of the Court of Final Appeal in Shum
Kwok Sher v HKSAR*

14.16 The opportunity for Hong Kong to address the scope and elements of the
offence arose in the Court of Final Appeal case of Shum Kwok Sher v HKSAR. In

(@)

I8 [1995] 4 All ER 505, [1996] | WLR 98.

19 [1968] 1 QB 429.

20  [1979]1QB 722.

21 R v Liewellyn-Jones and Lougher (1966) 31 Cr App R 4 at 6. )

22 Per Doyle CJ in Question of Law Reserved (No 2 of 1996) (1996) 88 A Crim R 417 at 420,

23 Thid at 438,

24 (2002) 5 HKCFAR 381. ) ; .

25  The earliest reported case in Hong Kong on the offence of misconduct in public office is a
trial ruling of Judge Downey in the District Court case of R v Lau Alexander [1982] HKJ?CLR
53. In an endeavour to identify the elements of the offence, Judge Downey founfi himself
grappling with the words of Lord Widgery in & v Dytham [1979] 1 QB 722 which, as an
attempt at definition, he found vague and unhelpful.

26 (2002) 5 HKCFAR 381.




716  The Common Law Offence of Misconduct in Public Office

14.155 Probably the single most significant instance of corruption detected ang
prosecuted in Hong Kong was the case brought against Rafael Hui for misconduct ip
public office. He was the Chief Secretary in Hong Kong, the second most powerfy]
post in government, and he was paid large sums of money as a ‘general sweetener’
50 he would look favourably upon the affairs of a large local property company an&
its subsidiaries. The terms of imprisonment imposed upon Rafael Hui and those who
paid him off corresponded to the highest end of sentences imposed in Hong Kong for
public or private corruption offences under POBO. It is difficult to argue that it should
have been otherwise. Hong Kong suffered an enormous blow to its reputation and
prestige. Upon sentencing the defendants on 23 December 2014, Macrae JA stated
that he had been referred to the statutory guidelines used in the United Kingdom by
the Sentencing Council in relation to fraud, bribery and money laundering. While
the guidelines were helpful in identifying serious factors of culpability and harm, he
pointed out that the laws of England and Wales were different: maximum sentences
were different and Hong Kong had developed its own approach to sentencing
Jjurisprudence. Rafael Hui received a sentence of seven and a half years in total, for
a number of offences of misconduct and conspiracy to commit misconduct in public
office. The notional sentence, applying the totality principle was eight years and three
months, with nine months deducted for Hui’s personal mitigation. The starting point
for each of the two most serious charges concerning misconduct in public office
{counts five and seven) was six years imprisonment.

14.156 That there does not have to be a loss caused to the public body in order for
the conduct to be serious was a point also made by the Superior Court of Pennsylvania
in Commonwealth v Steinberg'™ when it said at page 386, footnote 9:

The offence of misbehaviour in office is complete when a discretionary act is performed
with an improper or corrupt motive. ... The Commonwealth does not need to prove
that a loss in fact resulted to the city because loss is not an element of the offence. It is
only necessary to show that an officer subordinated the interests of the public he was
appointed to serve to some other interest for improper purpose. Bad faith is the essence.
of the offence.

14.157 It would appear, therefore, that the absence of loss should not be seen'‘as
a feature that mitigates the seriousness of the offence; rather the presente)of an
adverse consequence should be seen as an aggravating feature.'” Finaziwial loss is,
of course, just one of the adverse consequences that might accrue to eitiier the public
sector principal of the corrupt public official or innocent third parties having dealings
with it. The most adverse consequence, and one that will almost always be present,
is that the conduct of the corrupt official will bring his public office into disrepute.
The extent to which it will be present and of its impact upon the public’s confidence
in the public body employing the corrupt public official will vary according to the
nature of the misconduct and the nature of the public official’s duties. When police
officers are involved and the misconduct involves citizens with whom they are
having official dealings, the courts are likely to take a particularly serious view. In
HKSAR v Chow Koon Shing,'™ Beeson J was dealing with an appeal against sentence

174 (1976) 362A 2d 370.

175  This was the approach taken by the English Court of Appeal in R v O 'Leary [2007] 2 Cr App
R (S) 51 at 319, para 8.

176 [2007] 3 HKLRD 10.
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by a police officer who, whilst on duty at Tsuen Wan Magistracy, had used a phone
equipped with a camera to take a photograph under the skirt of a lady whom he was
assisting to reclaim bail money. Describing the position of the victim, Beeson J said
at page 16H, para 25:

A member of the public who seeks the assistance of a police officer, is entitled to expect

professional help and protection, and should be able to rely on the integrity of that officer.
Those legitimate expectations were denied to the victim.

14.158 Turning to the consequences of the police officer’s misconduct, she said
at page 17B, para 27:
The effects of his misbehaviour are two-fold. First, there is an abuse of trust vis-a vis
the victim. Secondly his behaviour brings the police force into disrepute and, to the
extent that the offence was carried out in the magistracy building, could affect also the
public perception of the judicial system.

14.159 Because the offence was misconduct in public office and because these
features were present, Beeson J was quite emphatic that sentences imposed in respect
of similar conduct on persons committing the conduct as private individuals in
their private life were irrelevant to the position of the appellant.'”” At page 17D-E,
para 28 she said:
An affeice of misconduct in public office demands a different perspective and a
sertanting range which ensures that perpetrators of such offences are punished in a

mienner that the public understands and expects. Such sentences should serve as a warning
to others who are tempted to misconduct themselves in a similar fashion.

14.160 Where police officers use their positions to access and to provide confidential
police information either for personal gain or to assist criminals, the courts take a very
serious view of the misconduct. In these situations, the breach of trust is particularly
gross and the interests of justice may also be prejudiced. When this happens, sentences
of several years imprisonment may be called for.'™ In Attorney General s Reference
(No 1 of 2007),'™ Lord Chief Justice Philips endorsed previous comments of the Court
of Appeal on the seriousness of police officers retrieving sensitive information from
the police national computer system and using it for improper purposes.'™ He said
that such conduct required an immediate sentence of imprisonment and the sentence
should include a deterrent element so that ‘it must be quite clear to police officers

that if they commit this offence they risk dire consequences."™"

177 At page 16G, para 24 Beeson J said: *The cases referred to by Mr Khosa have no real
significance in light of the different charges therein laid. This was a case of “misconduct in
public office” and thus more complex sentencing factors fell to be considered.”

178  See, for example, R v Gellion [2006] 2 Cr App R (S) 69 and R v O'Leary [2007] 2 Cr App
R (S)51.

179 [2007] 2 Cr App R (S) 87.

180 One such previous comment of the Court of Appeal was in the case of R v Kassim [2006]
1 CrApp R (S) 4 where the court had observed: ‘It seems to us that, especially nowadays, the
preservation of the integrity of information regarding members of the public held on databases
like those maintained by the police is of fundamental importance to the well-being of society.
Any abuse of that integrity by officials including the police is a gross breach of trust which,
unless the wrongdoing is really minimal ... will be necessarily met by a severe punishment,
even in the face of substantial personal mitigation.’

181  Attorney General's Reference (No I of 2007) [2007] 2 Cr App R (S) 87 at 552, para 26.




