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CHAPTER 1

INTRODUCTION TO FINANCIAL
REMEDIES

SCOPE OF THIS CHAPTER

1.1 Financial remedies comprise those orders of a financial nature which the
court may make in proceedings for divorce, judicial separation or nullity of
marriage.iwthis chapter, the range of possible orders is set out and the general
principles)on which orders are made are considered. In later chapters, each type
of exde? (eg periodical payments orders) is examined in detail; in this chapter,
c@itein matters common to all such orders are considered, although where any
isdividual factor merits more detailed examination it is the subject of a chapter

in its own right.

This book also deals with one type of remedy which does not depend on the
issue of proceedings for divorce etc, mamely, applications for neglect to
maintain under s 27 of the Matrimonial Causes Act 1973 (MCA 1973). The
principles applicable to such applications are considered in Chapter 14.

Many readers were more familiar with the term ‘ancillary relief’ than “financial
remedy’. The change in nomenclature was brought about by the Family
Procedure Rules 2010 (hereafter FPR 2010) which came into force on 6 April
2011. Not only the names have changed; while the procedural reforms
introduced originally as the pilot scheme and then as standard from June 2000
have survived more or less unscathed, the numbering is different and, as will be
seen, there are a few changes of substance.

12 It would be unusual for the court to consider making one type of order
only. That might in fact be the result of a particular case, but the court must
have regard to the overall position, and the result of most applications is that a
combination of orders is made. The court must take an overview of the whole
case.
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DEFINITIONS

1.3 ‘Financial remedy”’ is defined by the FPR 2010! as:

(2] a financial order;’

This is the ¢l

ass of remedies with which this book w
However, th

€ term encompasses a number of other remedies such as:

an order under Sch I to the Children Act 1989 (orders for children);
an order under Part 3 of the Matrimonial and
(relief after overseas divorce);

an order under s 27 of the MCA 1973 (failure to maintain),

A complete list will be found in the rules at Appendix B.

‘Financial order® is defined as:

‘fa) an avoidance of disposition order;
(b) an order for maintenance pending suit;
(c) an order for maintenan ings;
(d) an order for periodical pay

section 21(1) of the 1973 Act, e

Act;

fe}  an order for periodical payments of lump sum

Paragraph 2(1) of Schedule 3 to the 2004
Schedule 5 to that Act;

(fy a Property adjustment order;
(8)  a variarion order;

(h)  a pension sharing order: or
(i} a pension compensation sharing order.’

Xcept an order under sectiop

(“variation order”,

order” are defined
Chapter 10],

“pension compensation

sharing order? and
in rule 9.3.) [and w

“pension sharing
ill be considerey in

more detail ip

THE PRINCIPLES GOVERNING
COURT’S DISCRETION

14 Before embarking on a detajled consideration of
s 25(2), the court’s overall approach will be conside

consideration of the issues of equality and fairness, w
significance over recent years.

THE EXERCISE OF THE

the individual factors in
red. This must involve
hich have assumed greater

Section 25 of MCA 1973 conta
regard in deciding how to exerci

———

Rule 2.3(1).

ins the matters to which the court is to have
se its powers under $s 23, 24 and 24A. I has

ill principally be concerned,

Family Proceedings 1984

P sum provision as mentioned in
27(6) of that

Provision as mentioned i
Act, made under Part 1 ok

(#%57
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EQUALITY AND FAIRNESS

i J ers to which the court must have
i A'hhough K Prc:c::::b:;cc::m?:étany starting Ip(:-int, tariff r;:i f,zl:;l:r.li
regard,'lt' e Suggzitinn of the assets of the parties ea{:‘h shlc)u:ri S
fo"_ d?C}dmg e P"Ogmr jurisdictions, many of which contain preiz llzngth =
i LU Owarded to each party, often dep!e_ndmg on [d 5 e
B e ke frequently argued by practitioners an e
. ’Shc !a('].v of‘Engiand and Wales should be a?asise e
S i sich, tl?gtl'f es. However, judges have continued to f:mpd =
Conl:am Slif_h tigc::ll iz ir::)t .possibie within the terms of the statute, an
such prescrip

The Times, 7 February.
Notably, first in Sharpe v Sharpe (1981) Fam Law 121, (1981) The

Notably, 1 )

3 White v White [1998] 2 FLR 310, CA.
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case must be considered on its own merits against the background of
consideration of the s 25 factors. What has been described as ‘the search for
principle’ continues.

Having said that, guidance was given in the two decisions of the House of
Lords which are about to be considered, and it will be seen that, save in one

important area (as to which see 1.41), there was general agreement as to certain
important principles.

Neither the words ‘fairness’ nor ‘equality’ appear in the Matrimonial Causes
Act. However, in White v White, Lord Nicholls, after recording the self-evident
proposition that the court must act in a just and non-discriminatory way, set
out the important principle that this means that the court must be fair, and that
fairness implies equality. The 6 years which elapsed between the decision of
their Lordships® House in White v White (White) and Miller v Miller and
McFarlane v McFarlane (Miller/McFarlane) saw much discussion on the part of
practitioners and judges as to what this meant in various classes of case.

Before analysing the statutory factors therefore, we will consider the following:

(1) the significance of White v White;
(2) Miller/McFarlane; and

(3) developments post Miller/McFarlane, in particular Charman v Charman.

White v White

1.6  Very few cases relating to financial remedies reached the House of\iords
or now reach the Supreme Court. Family cases which get that far usiidily relate
to children, particularly public law issues. When the financial dispute‘between
Mr and Mrs White reached their Lordships in 20004 it was thought that this
would be the final word on these matters for some considerabie sime. White set

out guidelines for the determination of such cases which may be summarised as
follows:

*  The court must be fair. There can be no discrimination between husband
and wife in their respective roles. Whatever the division of labour, fairness
dictates that this should not prejudice either party when considering the
statutory factors. There should be no bias in favour of the breadwinner as
against the homemaker and child-carer.

*  When carrying out the statutory exercise, the judge should always check
his tentative views against the ‘yardstick of equality of division’. Equality
should only be departed from if, and to the extent that, there is good
reason for doing so. This does not mean that there is a starting point or
presumption of equality.

<+

White v White [2001] 1 AC 596.

L
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The concept of reasonable requirements is erroneous. The statute refers to
‘needs’ but this is only one of the statutory factors.

However, this was not to be the last word and certain issure:s remained to
trouble the courts, including the Court of Appeal. These issues may be
summarised as essentially the search for_ fairness, and whatl fairness means.
Given that the court must be fair, and given that the‘yardst‘xck of equality is
overriding but does not amount to a rigic‘i regime of equahr-y. what are the
circumstances in which the court may be fair and at the same time dep:art from
equal shares? Would this be appropriate w;here, for exa'mplf:, the marriage was
short; if so, what constitutes a short marriage? Would it be appropriate where
one party had created the wealth Eﬂ]ﬂ}'ttd by the couple by his nrhher
exceptional contributions? If so, how exFeptlona] would tl‘m con'tnbutlons‘ ave
to be? It would be inappropriate to recite here the cases in which t_hese issues
were discussed and sometimes contradictory answers given.® Running parallel
with all this\was academic criticism of the wh?le approach of the law ?f
England aid Wales.s This law is based on a discretionary approach, an:sd even in
recenttimes judges in the Court of Appeal have gone out of their way to
eniohasise that there is no formula which will apply rl_:a‘a.lI cases; th.ese matters
have to be considered on a case-by-case basis.” The criticism made is that even
on that basis, analysis of the cases reveals no rarional_pan:em, .and furthef, that
this unpredictable case-by-case approach is unfair, since parties who_w:sh to
settle their disputes are given uncertain guidance and often have to risk large
sums of money to achieve a result.

The combined appeals of Miller v Miller and McFarlane v McFarfa.ne which
were decided by the House in May 2006 therefore attracted widespread
interest, both among family lawyers and in the popular press.

Miller and McFarlane

1.7 The House of Lords heard the appeals in Miller v Miller and M.:Farl!an-e v
Macfarlane (Miller/McFarlane) together because they clear!y raised_ 'srmllar
issues. Both were *big money’ cases, and both dealt with the issues arising out
of White which are briefly outlined above. The facts in both cases need not be
described here;® rather, the principles established or affirmed will be considered.

% For a detailed analysis see R Bird ‘Dividing Marital Assets after Lambert’ [2003] Fam ng 53.4.
However, two decisions of Coleridge ] repay careful reading, nameiy.f_-f-j v H-J {Fxfm.n.cmi
Provision: Eguality) [2002] 1 FLR 415, and G v G (Financial Provision: Egual leus:mt:}
[2002] EWHC 1339 (Fam), [2002] 2 FLR 1143. In Lambert v Lambert [2(?021 EW(,P.\ Civ
1685, [2003] 1 FLR 139, CA Thorpe L] said that Coleridge | was not wrong (ie he was right!)
to find that *50/50 resonates with fairness’ [para 38].

f  Among many others see in particular R Bailey-Harris [2003] Fam Law 386, ] Eekelar [2003]

Fam Law 828 and Jens M Scherpe in Fifty years in Family Law, Essays for Stephen Cretney

(Intersentia 2012,) p 133.

See eg Wall L] in Miller v Miller |para 88]. ) :

For more detail see R Bird Miller and McFarlane: The implications for Family Lawyers (Family

Law, 2006).
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White v White re-affirmed

1.8  The two most important speeches were those of Lord Nicholls and
Baroness Hale, who tried to set out a clear list of principles to be followed,
They began with some fairly obvious but nonetheless important points; the
court must be fair, and the statutory first consideration of the welfare of the

Nicholls emphasised that equality applies ‘unless there is good

fLord The yardstick of equality is to be applied as an aid, not

to the contrary.

Lk

children must be observed. The principles of White v White, such as fairness,
non-discrimination and the yardstick of equality, were repeated and remain of

the first importance.

Three principles: meeting needs, compensation and sharing

The House underlined the fact that financial relief
from one party to give to the other,

have acquired.

The three principles which this case established and/or confirmd as being the
rationale for financial provision contained in the 1973 Act may be summarised

as follows:

(1) Meeting the needs of the parties

Lord Nicholls said that mutual dependence begets mutual obligations of
support. Fairness requires that the assets of the parties should be divided

50 as to meet their housing and financial needs.

Baroness Hale said that the most common rationale for redistributi
that the relationship has generated needs which it is right that the
homemaker and childcarer, and needs generated by such a choic
perfectly sound rationale for adjusting the parties respective~
compensation’, \é{'\'

(2) Compensation

Lord Nicholls said that compensation is aimed at redressing any

significant prospective disparity between the parties arising from the way
they conducted their marriage. Baroness Hale described this as
compensation for relationship-generated disadvantage, which goes beyond
need.

(3)  Sharing

Lord Nicholls saw sharing as derived from the basic concept of equality
permeating a marriage. Husband and wife are equal partners in marriage.

Baroness Hale described this as the sharing of the fruits of the
matrimonial partnership.

These three principles may be taken as the foundation for any intellectual
approach to the task of awarding financial provision. However, both
Lord Nicholls and Baroness Hale made it clear that these are general principles
and that they must be adapted to suit the requirements of a particular case. In

is not a matter of taking
but is rather a matter of a proper and fair
sharing of assets which both of them, in their interdependent and joint lives,

er
party should meet. Needs may arise as a result of one party ha 1@ na

S\ are ‘a
esources in

: it ectations and standard of living
Legitimate exp

B s T f Appeal, had approved the
B rhe i t first instance, and the Court o : !
19 Zfl u‘cxleggei:ilmate expectations’. The House strongly disapproved this
e 1d play no part in the decision-making process.
concept; this could play no p

i of living of the parties during rhe
awever, = l;?ipg'fzﬂcaz; ftl:ii.:,e\.j;:ld;crif the statgutory factors pr;_ayec! in aid
marrage “{ai allsrt{} ju;tify the Miller award. For obvious reasons, it will only
.by]:.ord Nlf]toin cases where assets exceed needs, but this is an important
..f:ﬂnl't:ﬁ:rﬂ;f the need to consider all the s 25 factors.

Appli@@m to smaller money cases

. cs : X .

ki )ne of the problems with discussing decisions of thai::I hl_gl;}er cr:{rts 1;;21;
i ounts of money and rich parties.

ally involve very large am |

cn'riznr::::rs will be more interested in whether or not they apply to the norma

run of cases.

i i ' White principles of fairness,
: first be said that the White v ;
:unlf:il':zct:rir:lination and the yardstick of equality apply ti a]ij c;s:z,ol']:l:sg [t:; ;r:;aili
: f the length of the marriage. However, Lord i . :
f:lnd r:ﬁz:ﬂehsfleothe approach has to be the same, the result will be dlflf::rala)?t in
eaﬁ where the needs exceed the assets because the funds are not available to
take the matter further. It is worth repeating his words:

“When the marriage ends fairness requires that the assets of hthe Partiesdsl;&l.;ljdb:l
i imari ision for the parties’ housing an _
divided primarily so as to make provision AR
ing i i f marters such as the parties’ ages,
needs, taking into account a wide range o TS eIt o
i i ily’ d of living, and any disability
arning capacity, the family’s standar _
Eza: ;viost -:ff thsse needs will have been generated by the marriage, but not all of
them. Needs arising from age or disability are instances of the latter.

i i . In most
In most cases the search for fairness largely begins a;d i:ndsE atf Ihlt; stas;:d:r(l) i
i i i 7 e
i t to provide adequately tor
cases the available assets are insufficien : pelppLime
finite resources so far as possi
homes. The court seeks to stretch modest : : * ki
i i ildren are involved it may be necessary
the parties’ needs. Especially where ci_'u ! i
augifler.t the available assets by having recourse to the l:'uture earnings
money-earner, by way of an order for periodical payments.

Baroness Hale expressed similar views. An equia] pgrtnerl:hip ioei i::f t:l:l:a?:;
dictate equal sharing of the assets. (One could interject there :j e ; di\.isiion
lower value cases, it almost never does.) As Baroness Haie', said, equa

may have to give way to the needs of one party or the children.
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“Too strict an adherence to equal sharing and the clean break can lead to a rapid
decrease in the primary carer’s standard of living and a rapid increase in the
breadwinner’s. The breadwinner’s unimpaired and unimpeded earning capaciry is a

powerful resource which can frequently repair any loss of capital after an unequal
distribution.’

Baroness Hale adds that recognising this is one reason why English law has
been successful in retaining a home for the children.

Other issues were discussed in this case, but they will be considered under their
separate subject-matter headings, see:

*  ‘Duration of marriage” at 1.32;
*  ‘Contributions’ at 1.39 et seq; and
¢ ‘Conduct’ at 1.52,

Charman v Charman

1.11 After the decision of the House of Lords in Miller/McFarlane, the courts
were not idle. The first significant development was the decision of the Court of
Appeal in Charman v Charman to which reference must now be made. In its

judgment in Charman, the court dealt with several issues of considerable
importance.®

The first of these issues was how the yardstick of equality should he
approached. In the course of argument, there had been debate as to whethdt
judge should begin with some notion of equality and then, as it were, depart
from it where appropriate, or whether the various s 25 factors sheuld be
considered with no preconceptions and then the provisional result compared
with the yardstick of equality. The court dealt with this by referefise to the new
concept of ‘sharing’ introduced in Miller, and it is worth quiqting the passage

from the judgment of the court in full. This begins at para [&4] where it is said
that:

*“The yardstick of equality of division™, first identified by Lord Nicholls in White
at p 605G, filled the vacuum which resulted from the abandonment in that
decision of the criterion of “reasonable requirements”. The origins of the yardstick
lay in s 25(2) of the Act, specifically in s 25(2)(f), which refers to the parties’
contributions: see the preceding argument of Lord Nicholls at p 605D-E. The
yardstick reflected a modern, non-discriminatory conclusion that the proper
evaluation under s 5(2)(f) of the parties” different contributions to the welfare of
the family should generally lead to an equal division of their property unless there

was good reason for the division to be unequal. It also tallied with the overarching
objective: a fair result.

It is worth noring that this was a particularly strong court, consisting of the President, and
Thorpe and Wilson L]J. It would be difficult to conceive a greater concentration of expertise in

this field. Moreover, the judgment was the judgment of the court, so there are no differences of
opinion to be analysed.

Introduction ta Financial Remedies 9

[65] Although in White the majority of the House_agreed lvéth rh_eks,?cechl of
Lord Nicholls and thus with his description of equality as a yardstic daga;ns';
which tentative views should be “checked”, Lord Cooke, at p SlSDi, di(j); te

whether use of the words “yardstick™ or “cl'{eck" Y\ro:ﬂd prot_iuce a result lerctllt
from that of the words “guideline” or “starting point™. In IM.!”BI’ the l;lc-use clearly
moved towards the position of Lord Cooke. Thus Lurl:l Ni;hnlis, at [20] zn:d {[129|,
referred to the “equal sharing principle” and to the sharing entitlement”; t o;c
phrases describe more than a yardstick for use as a check. Barloness Haiejput the
matter beyond doubt when, referring to remarks by Lord Nicholls at [29], she

Said, at [1 44]1

“I agree that there cannot be a hard and fast rule about whether one starts

with equal sharing and departs if need or compensation supply a reason to

do so, or whether one starts with need and compensation and shares the
b ]

balance.”

It is cfear that the court’s consideration of the sharing prir_u:ipie is no long;crl
reauized to be postponed until the end of the statutory exercise. We should ab
rhé:, since we take the “the sharing principle” to mean that property should ;
shdred in equal proportions unless there is_ gc_pod reason to depart f[‘cﬁ Su,f-l
proportions, departure is not from the principle but takes place within the

principle.’

It might seem from this, therefore, that sharing, which means equality and
equal shares, is now more of a starting point than a yardstick.

The court then amplified this to guidance to ‘ﬂesh out’1? what the concepts of
‘sharing’, ‘need’ and ‘compensation’ set out in Miller actually meant. First, on
the issue of what property falls to be shared, a_nd whether there should be a
category of ‘matrimonial property’, the court said:

‘(66] ... We consider, however, the answer to be that, sqbiect to the exceptions
identified in Miller ... the principle applies to all the parties’ property but, to the
extent that their property is non-matrimonial, there is likely to be berter re_asonlfffor
departure from equality. It is clear that both in White atp 605 F-G and in Miller
at [24] and [26] Lord Nicholls approached the matter in that way; and I:!'xerc :r:als
no express suggestion in Miller, even on the part of Baroness Hale, that in W m:
the House had set too widely the general application of what was then a yardstick.

The court then dealt with the three principles enunciated in Miller as follows:

(70] Thus the principle of need requires consideration of the financial nfae:ds,
obligations and responsibilities of the parties (s 25{2}{b]_}; of the standard of living
enjoyed by the family before the breakdown of the marriage (s 25{_2}{4:.}!; of l.’hl? age
of each party (half of s 25(2)(d)); and of any physical or mental disability of either
of them (s 25(2)(e)).

[71] The principle of compensation relates to prospective Finamlzial disadvantage
which upon divorce some parties face as a result of decisions which they took for

% The author’s term, not the court’s.




CHAPTER 7

ORDERS FOR SALE

ODUCTION

The effect of a financial remedy order is frequently that property must be
“This may happen as a direct result of the order, for example if the former
monial home is to be sold, or perhaps when some asset has to be sold to

de p sum for one of the parties. This chapter will consider briefly the
er for sale which may be made and the law and practice involved.

A\

DER FOR SALE UNDER SECTION 24A OF MCA 1973
7.2 Statutory power of sale is provided by s 24A which provides that:!

»

‘“Where the court makes under section 23 or 24 of this Act a secured periodical
. payments order, an order for the payment of a lump sum or a property adjustment

order, then, on making that order or at any time thereafter, the court may make a
" further order for the sale of such property as may be specified in the order, being
~ property in which or in the proceeds of sale of which either or both of the parties
. to the marriage has or have a beneficial interest, either in possession or reversion.’

This power of sale is, therefore, ancillary to the principal capital order
has been made, and is only exercisable if such an order has been made.?
er for a lump sum, property adjustment or secured provision takes effect
on decree absolute, so no order could be made under this section to take
t before that time.3 Subject to that proviso, the order may be made either at
ne time as making the principal order or at any time thereafter; however,
ist be the case that the court could not make such an order if the principal
had been complied with.

The order may contain a provision that it shall not take effect until the
rence of an event specified by the order or the expiration of a period so
ified. The court has, therefore, considerable discretion as to the terms
ch it imposes.

Section 24A also contains further provisions ancillary to the power to
r sale. It is provided that any order for sale may contain such consequential

| MCA 1973, 5 24A(1).
. Thompson v Thompson [1986] Fam 38.
1 MCA 1973, s 24A(3).
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or supplementary provisions as the court thinks fit and, without prejudice tg

of the court’s discretion will be governed by the usual s 25 factors. An order
the generality of those provisions, may include:*

or s 24A may be made if the court considers it necessary to do so to achieve

jts purpose pursuant to s 25.

“(a) provision requiring the making of a payment out of the proceeds of sale of i
the property to which the order relates, and

(b) provision requiring any such property to be offered for sale to a person or
class of persons specified in the order.’

RIM ORDERS

There is no power to make an interim order for sale under s 24A or,
—deed, under any other provision. This is considered in more detail at 4.5.

The order could, therefore, for example, require the sale of a property owned
by the respondent, and the payment of a lump sum from the proceeds of sale.
with the balance to be paid to the respondent; or the sale of a jointly owned
former matrimonial home, with a requirement that one of the parties to he 2010, RULE 9.24

marriage and his or her cohabitant be entitled to bid. It is not uncommon for | BN J

such orders to provide that the property be sold for the best offer received in- 78 FPR 2010, r 9.24(1) provides that, where the court has made an order
excess of a certain figure. nder MCA 1973, s 24A, the Matrimonial and Family Proceedings Act 1984,
: (2), or the Civil Partnership Act 2004, Sch 5, Part 3 or Sch 7, para 9(4), it
What the order cannot do is require payments to third parties such as creditors y ord v party to deliver up to the purchaser or any other person
who have no connection with the property or the sale thereof;® it would be s bf the land, including any interest in, or right over, land, receipt of
proper to include an order for payment of estate agents’ charges but not for
payment of debts owed by the parties.
It has been held that RSC Ord 31, r 1 did not permit the court to order
interim sale of a property pending the final resolution of an application for

7.5 When the property in respect of which sale is sought is owned jointly by
' “ancillary relief.®

- one of the parties and a third party, it is provided that:*¢

‘... before deciding whether to make an order under this section in relation to that ih
property, it shall be the duty of the court to give that other person an opporunity;

to make representations with respect to the order; and any representati
by that other person shall be included among the circumstances to whi court.

E TRUSTS OF LAND AND APPOINTMENT OF |
TRUSTEES ACT 1996

; is required to have regard under section 25(1) ...” \ 10 Under s 30 of the Law of Property Act 1925 (LPA 1925), when property
i ; . . ‘\ o s held on trust for sale (which was always the case when jointly owned)
:I It Eulluws_from this that the court mu_st.dlrect service pf all r;@ﬁt_ ;)r{)ceedm_ her trustee could apply to the court for an order for sale, which would be
" on the third party; procedure for this is considered in ail at 16.9. In ated unless, for example, it could be found that the purposes for which the
Ram v Ram (No 2)7 it was held that the court’s power under s 24A is limited to rust was established (such as the provision of a family home) had not been :

I property in which either or both of the parties has or have a beneficial interest
i in possession or reversion. Thus, where a bankruptcy order has been made a nd
the property therefore vested in the trustee, the bankrupt has no beneficial
H'li interest even after his discharge. :

ed. Section 30 has now been repealed by the Trusts of Land and
intment of Trustees Act 1996 (TLATA 1996) and, for the purposes of this
apter, the important part of this statute is s 14 which permits the court to
ler sale.

e difference between s 14 and LPA 1925, s 30 is that there is now no '
mption as to an order for sale. Instead, the courr is directed by s 15 to '
ve regard to various matters such as the intentions of the persons who

ed the trust, the purposes for which the property is held, the welfare of any

r occupying the property, and the interests of any secured creditor.

HOW IS JURISDICTION EXERCISED?

7.6 There is no separate set of guidelines applicable to orders under s 244
An order under this section is an order to which s 25 applies, and the exercise

MCA 1973, s 24A(2).

Burton v Burton [1986] 2 FLR 419,

MCA 1973, s 24A(6).

[2004] EWCA Civ 1684, [2005] 2 FLR 75.

B R I

8

" Wicks v Wicks [1998] 1 FLR 470, CA. ‘
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CHAPTER 8

SIDANCE OF DISPOSITION AND OTHER
" INJUNCTIONS

Thi i - ,
th:r;v?;: in fact I:'he case in Miller-Smith v Miller-Smith.® Here it was hell
Sf:pal‘atede 2;;;:;? C_D“ﬁ;]ﬂnriji by an application under TLATA 1992 '
s it should ask itself wheth : 5
1 ether the issues ]
Eﬁi;z?tlmnﬁcin reaso_nabl)j' be left to be resolved within an aralsi?d by
honse \i rel ef following d}vorce. In the circumstances of this capsg u:a]tll o
the fina :siailll‘rg:;i‘etfhan reql:ii_red to meet the wife’s needs and it was u;;fk:i
proceedings would be determined withi v th 1
. a t Y
Court of Appeal upheld a decision that the house shnuh; tl:s?)ﬁ;} e DUCTION
The course of an application for a financial remedy does not always run
. Sometimes, orders are not obeyed, parties are less than frank, and, in
é, there may be a concerted effort to defeat the just entitlement of
¢ parties by the other party. The court therefore has to have powers to

e such stratagems.

For £ i ion i
urther discussion in the context of insolvency, see Chapter 12

e powers may be summarised as follows:

the power to prevent or set aside a disposition under s 37 of the MCA

a similar power under the inherent jurisdiction of the court;
. the power to grant a freezing injunction;
the power to grant a search order.

These powers and remedies will be considered in turn. The first is by far
- the most common.

APPLICATIONS UNDER SECTION 37 OF MCA 1973 FOR
AN AVOIDANCE OF DISPOSITION ORDER

It is provided that:!

“Where proceedings for financial relief are brought by one person against another,
the court may, on the application of the first-mentioned person —

" (a) ifitis satisfied that the other party to the proceedings is, with the intention of
defeating the claim for financial relief, about to make any disposition or to
transfer out of the jurisdiction or otherwise deal with any property, make
such order as it thinks fit for restraining the other party from so doing or

otherwise for protecting the claim;

[2009] EWCA Civ 1297, [2010] 1 FLR 1402
L MCA 1973, s 37(2).
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(b) if it is satisfied that the other party has, with that intention, m d
reviewable disposition and thar if the disposition were set aside firas
relief or different financial relief would be granted to the applicant,
order setting aside the disposition;

{c) if it is satisfied, in a case where an order has been obtained under any of¢
provisions mentioned in subsection (1) above by the applicant against ¢
other party, that the other party has, with that intention, made a reyie
disposition, make an order setting aside the disposition; L

and an application for the purposes of paragraph (b) above shall be made in the

proceedings for the financial relief in question.’

8.4  Section 37(2) refers to s 37(1) which is a definition section. There, it}
provided that, for the purposes of s 37:2

*... “financial relief” means relief under any of the provisions of sections 22, 23
24, 24B, 27, 31 (except subsection (6)) and 35 above, and any reference in
section to defeating a person’s claim for financial relief is a reference to preven
financial relief from being granted to that person, or to that person for the be
of a child of the family, or reducing the amount of any financial relief which mj
be so granted, or frustrating or impeding the enforcement of any order which
might be or has been made at his instance under any of those provisions.’

By FPR 2010, r 2.3 an order for avoidance of disposition is a financial order, By

r 9.3 an avoidance of disposition order means, in addition to orders und
MCA 1973, s 37, orders under similar provisions in the statutes relatind
financial relief after overseas divorce and dissolution of civil pa
Orders after overseas divorce are considered in Chapter 15, and this
concerned with civil partnerships.

Issues arising out of the remedy under s 37 will now be co %red in turn.

&
Two types of remedy \é\'

8.5

has been made. Thus, for example, a spouse who threatened to transfer assets
to another person, or to squander some asset, could be ordered not to do so;
banks or other financial institutions can be served with copies of any order
made which would normally have the result of freezing transactions.

The second is the power to undo or set aside any disposition which has been
made. Where a spouse transfers assets to another with the intention of putting
them our of reach of the court, the person to whom the assets were transferred
can be ordered to transfer them back so that they may form part of the funds
available for distribution between the parties. This provision itself falls into two

' MCA 1973, s 37(1).

Section 37 gives the right to apply for two distinct remedies. The first,
which is pre-emptive, is the power of the court to prevent a disposition before'it

Avoidance of Disposition and Other Injunctions 125

namely the power to set aside in anticipation of the hearing of an

e -

fo ayﬁnancial remedy, and the power to set aside at or after the
13

i

« factors obviously govern these two remedies, but there are a number
ct £ :
on factors which will be considered.

irement for an application for a financial remedy

. i ncillary to an application for a financial remedy;
= 3b: l: a;:eii{aiijiﬂg 5 3y’.7 applicllF:ion- Subsection [2.-} begins by
e financial proceedings are brought by one person against another,
tiit be no application under s 37 unless this has happeﬂed. Where tilflle
i etitioner, or a respondent who has_ Fﬂed an answer, the
Rt lsf ; apﬁnancial remedy contained in the petition or answer '.?111 be
e nt for this purpose, although it would nnrmally. be considered
ui:': a Form A to have been issuv:td; s 37 is a discretionary re‘l;nnidy,
court would not normally think it right to make dan order unless
‘iefied that the application for financial relief was ro proceed.

application for financial relief may be filed at court at the same time as ;l;ie
ag};licatit)ﬂ In cases of urgency, the court will accept an undertaking to file

splication by a fixed date.

‘Financial relief’ is defined by s 37(1) as, _in effect, an appl:can;n io:;
a financial provision order, a property adjustment order, an order fo
sintenance pending suit, an order on the ground of neglect to maintain, or a
~ yariation order.

rar

Only the applicant can apply p:

8.8 iting the need for an application for financial relief by one
—nﬁaf;rmzc:rlztgher, s 37(2) sets out the remec!ies which may be gra?ted onl
lﬁs:ppﬁcation of the first mentioned pe{son’, ie the applicant for mancf:a
gellef A respondent to such an applicanon- who had made no p;a}%l; - m;
:;.:ﬁltiaﬁi:ial relief in an answer would have no right to apply undelrdsh3 . lsd10

3&133[:3 a formal hurdle only because all the res;_:-ondent wou ac'lufe to
: ‘would be to file a notice of application, but the point should be noted.

= . . .y - k]

- What is a ‘disposition’? 4
89 The section provides that ‘disposition’ does not include provision @f:d?
hy will or codicil, but that it does include any conveyance, assurance tgr gi '5,:3
.pmpert}' of any description, whether made by an instrument or otherwise.

Apart from this, no attempt is made to define the term, but clearly it m;].udes

; 3 - -

any act, deed or transaction which has the effect of transferring ownership or
¢ ]

—

3 MCA 1973, s 37(6)-
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d depended on the sale and purchase of assets sho}ilfl not dbe
crading for no other reason t!'nan a pending financza- remedy
; erson involved in any business should not be subjected to
:?;Icq?lsgnab}c restrictions. In the context o_f marriage breakdown, g
al for the parties to be both deeply suspicious of each othflr an
any interference with their norm_al activities. The court]_bas to
these cases from those where there is evidence that some deliberate

defeat the claim is being or has been made.”

possession from one person to another. It has been held to include 5
charge on real property.* It has also been held that failure to deal with
as opposed to a positive dealing, is not a disposition.* A notice tg g
periodic tenancy is not a disposition and cannot be set aside under s 376

‘With the intention of defeating the claim for financial rel of

8.10 The court must be satisfied that, in the case of a pre-emptive applicag
the disposition or transfer is to be made, or, in the case of a post-disposi
transfer application, has been made, with the intention of defeati
applicant’s claim for financial relief. The onus of proof is on the applican,
if this burden is not discharged the order cannot be made. However, it has |
held that the question which the judge must ask himself is whether he
‘satisfied’, and that it is inappropriate to add tests such as ‘beyond rea
doubt’ or ‘on the balance of probabilities’.”

v Mubarik'® it was held that s 37 requi‘res afl_actual intention to
aim to be in existence at the rime of the dlsposm_on; l?f{re, thf: ;uu];-t
be satisfied that the husband had r_nade the disposition with the
l-dcfeating the claim for ancillary relief (as opposed to tax evasion).

-~usiderations in applications to set aside dispositions

o s already been mentioned, the power to set aside a disposition is
& Jre - . - . - - I
trom the power to prevent a dlspgsnmn. 'Clearly, once a dls.ptllSltiF)n lr:
has been made, it may be that third parties have acquired rights in the
s concerned, and different considerations arise from those when it is

prevent a disposition from taking place. The various relevant factors
be considered.

To some extent, the task of the applicant is made easier by s 37(1) which gg
some way to defining ‘defeating the claim’. Here, it is said that this means g
of the following:®

(a) preventing (any) financial relief from being granted to the applicant, eith
for herself or for a child; :

(b) reducing the amount of any financial relief which might otherwise § o
granted; “ eviewable dispositions
(c) frustrating or impeding the enforcement of any order for finantial el '

iti ide, i ‘reviewable’. This
' isposition or transfer to be set aside, it has to be ‘reviewa
which might be made or which has been made. or a disposi

efined by the section. First, it is provided that:!!

any disposition made by the other party to the proceedings for Finan:flal rghef
i '-q&esﬁun (whether before or after the commencement of those pmce—edmgsi‘.l is a
iewable disposition for the purposes of subsection {_E}Ib} and (c) above un es:hn
s made for valuable consideration (other than marnagn?} to a person who, at :;
e of the disposition, acted in relation to it in good faith and \'i-l'l[hl);ut no_ncefo
intention on the part of the other party to defeat the applicant’s claim for
ial relief.’

not to happen if an order is not made.

The court will therefore have to find that one of these resuli\'?ﬁ]re likely tha

*
)

8.11 This leaves the question of proving ‘intention g it is found that on
of the outcomes set out above is likely to occur, the court would have m
difficulty in deducing that the respondent to the application intended that
happen. A person is deemed to intend the normal consequences of his actions
and where, for example, the inevitable result of a transfer of a property
someone else would be that the funds available for distribution between
spouses would be diminished, it would almost inevitably have to be found tha
the transferor had intended that consequence.

“The significance of this is that it will be presumed that any disposition is
ble unless the respondent to the application (and the transferee) can
ish all the matters mentioned, namely:

: : : b 1 : i i marriage does not count);
Different factors might arise where there could be more than one reason for the -:ﬁ_lluable consideration (for this purpose, g ]
disposition or transfer, particularly where it could also be said that the funds
available for distribution would not be diminished. For example, a pe

 Smith v Smith (1973) Fam Law 80; the court must be satisfied thgt a dispc_rsirion is in. fact
to take place, and also that its intention is to defeat the applicant’s claim. There is no

Nosinghany Whittnghay 11979) Fain 9, €A al power to freeze a party’s assets pending the hearing of an application for financial

Crittenden v Crittenden [1990] 2 FLR 361, CA.

Newlon Housing Trust v Alsulaimen [1998] 2 FLR 690, HL.

K v K {Avoidance of Reviewable Disposition) (1983) 4 FLR 31, CA.
MCA 1973, s 37(1).

relief.
[2007] 2 FLR 364, Holman J.
= MCA 1973, s 37(4).

W ™ A B

o=
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i f dle which the respondent or
(b) transferee acting in good faith;12 this subsection therefore erccts a further hurdle

¢ cross. Where the disposition was either less than .3 years before

s in the case of an application to prevent a disposition, h‘as

P . ;}; and it is established to the satisfaction of <the court that its

Ee;en:z d::feat the applicant’s claim f'or ﬁn_ancial reheii (as cciie?;dt ;:;
I' see 8.7) it will be presumed that the intention was or 1s to de

for financial relief unless the respondent is able to prove the contrary.

(c) transferee without any notice of transferor’s intention to defeat applicas
claim, Al

The onus will therefore be on the respondent or transferee to satisfy the ou
of these matters. This applies to any transfer or disposition which -
respondent has made.13

The limitations of s 37 were demonstrated by the decision in Ansari v Ansaps
Here, the husband and a third party had conspired to defeat the wife’s clajms
house which was owned by the husband was transferred to the third party
then charged it to a bank for a large sum. The bank had notice of the 2
family home rights. The wife’s application to set aside the charge failed, on ¢
ground that the husband was not a party to the bank’s charge which 4

therefore not a reviewable disposition made by ‘the other party’. It was
held, per curiam, that even if the charge had been a reviewable disposition, ty
bank would have been able to rely on s 37(4). The fact that the bank had n

of the wife’s rights did not mean that it had notice of the husband’s
defeat the wife’s claims.

equential directions
ﬁhcn an order is made setting aside a disposition, the court must give

ential directions as it thinks fit for giving effect to the qrder, ilnci;:dmg
uns requiring the making of any payments or the disposal of any

the court exercise its discretion?

Even if the court finds in favour of the applicant on th:: ISS:IE; l{:;i

n to defeat the claim, etc the pas}tion remains that_the court ;nt;i oo
order under s 37; the final disposal is subject to the dlscre]t]mr;ac;mrs . ou;
ar ly, each case will turn on its own facts, and, as always, the

25 apply.

intention tg

Presumption of intention to defeat claim in some cases

8.15 The section goes further. It is provided that:15

ciding whether or not to grant an order under s 37(2)(a) (a pre-emptive

lth IESPECE to a d | re: dﬂnt had bﬁf:i'l

iged to make an order unless it could
which took place less than three years before the date of the applicatidinor oved, the court would o mal%y_ e Ot:]ig;:lfer need not affect the final result
respect to a disposition or other dealing with property which is abo take place monstrated that the disposition or tra eal left rovide for any order
and the court is satisfied — cause there would be more than enough capital left to p
\\ hich the court could conceivably make.

{a) in a case falling within subsection (2)(a) or (b) above,thab the disposition or
other dealing would (apart from this section) hav ’Q}, onsequence, or

(b) in a case falling within subsection (2)(c) abuve,\évx e disposition has h:
the consequence,

deciding whether or not to set aside a dis_positiﬂn, the Zar;e COE?;ﬁe::;:}[S
apply, but the court will also have to weigh up the har ship v:t;mt 'y
caused to the transferee if the disposition were set aside agains

. ould be caused to the applicant if it were not set aside.
of defeating the applicant’s claim for financial relief, it shall be presumed, unless’ .
the contrary is shown, that the person who disposed of or is abour to dispose of

deal with the property did so, or, as the case may be, is about to do so, with the

n Joy v Joy's Sir Peter Singer made an order setting aside a charge over a
intention of defeating the applicant’s claim for financial relief.

i i i ici secure his costs.
‘Bentley car given by a husband in favour of his solicitor to

' %ﬂmgn property

19 It has been held that an order under s 37 can IJE granted even ‘ti;:)ugh EE:
pro in question is outside England and Wales.!” The court might, in

B of v diserer i ke any order which would be
- exercise of irs discretion, decline to make any e
‘unenforceable, but that would not per se prevent an application being

| j'ind an order granted in appropriate cases.

See Whittingham v Whittingham [1979] Fam 9, CA; at the very least lack of good faith
involves lack of honesty, and may require something akin to fraud.
There is no general rule that anyone acquiring an interest in property from someone he knows
to be divorced thereby has norice of an application for financial relicf. However, the facts may
indicate constructive notice. A bank may be under an obligation to make inquiries, and a
lender who knows that an aspirant borrower has been involved in divorce proceedings is
obliged to ask him whether his spouse has any potential interest in a property sought to be
charged; however, it is under no obligation to verify information given by the borrower unless
the spouse is in occupation of the property. See Whittingham v Whittingham (above); B v B
(P Ltd Intervening) (No 2) [1995] 1 FLR 374, CA.
4 [2008) EWCA Civ 1456.

¥ MCA 1973, s 37(5).

—

g [2014] EWCA Civ 520.
Hamlin v Hamlin [1986] 1 FLR 61, CA.
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®  That once the arbitratio
. n has started th i
or if already started they will apply for ‘;Ys‘t";ii NO SEArt Court prgy

L]
l}i]t?]t tiiy have read the current edition of the IFLA ru] i
el l511‘.'1?.'1[1'hle;t Eleyl understand and agree that :1: s
1l "be final and binding sybi it
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CHAPTER 23

FUTURE DEVELOPMENTS

court has a di i
Iscretion as to whether, and in what terms, t
y 1O m

and thar the :
¥, the parties will
ta
that such orders bk made’. ke all reasonably necessary sge

TRODUCTION
amily law is always subject to legislative change, and the purpose of this
is to alert the reader to the probable shape of things to come. As has
q in this book, many of the most important developments over recent
“havé heen judge-made and many would think that the law as it now
s a period of consolidation rather than reform. However, the will of
t is unpredictable and it is inevitable that there will be some changes,

ugh probably not in ways one could predict.

22.10 Rul )

. l:m_mu 259 ;: Dti::d H;EA rules C;Iarqvides that ‘the parties are free to

e -+ and, in particular t ¢

p ure or some other simplified or expedited (;:rzgz:};:lr:’ (I}:?c;m
_ ; efa

Thereafter, a tailor- :
atlor-made procedure will e adopted to suit the circumstape
P EFORM OF MCA 1973, SECTION 25

During the parliamentary passage of the FLA 1996, the then
rd Chancellor announced his intention of considering whether anything
ald be learned from the Scottish system of ancillary relief with a view to
ving the system in England and Wales. This statement aroused little
n, but it became clear that these ideas were being pursued when the then
entary secretary in the Lord Chancellor’s Department, Mr Geoffrey
\ 2. announced, at the annual conference of the Solicitors Family Law

FUTUR .
E DEVELOPMENTS \’S,Q ciation in 1998 that the government was giving favourable consideration

22.12 Following the Preside &% decasion 3 o adopting the Scottish concept of a presumption of equal sharing of
to put the procedure for arbi]:r § decision in § v § he indicated that he jntend ‘matrimonial property (as defined in the Family Law (Scotland) Act 1985), and
March 2014 he said that ation on a more formal footing. In an arti jaking pre-nuptial contracts enforceable, subject to various safeguards. This

at, pending more general changes to the F ' rise to some debate, although the only formal consultation which the

Procedure R G
ules in relation :
© arbitration and other forms of ADR, h ament carried out was to invite the Lord Chancellor’s Advisory Group on
. ary Relief to comment. In the event, the Advisory Group advised against

enable relevant applicati
pplication o E :
s under the Arbitration Act 1996 to be made in endment of s 25 in this way, and no more came of the proposal. As will be
: en later, the desire to change has not gone away and it calls for more clarity in

Family Divisi
1sion and not onl .
.g o v ket dealing With’; zz;tbprﬁ's;:nr, in the Commercial Court, and a
. At er of proced
present, such further guidance is stil] awai:er(? I matters not covered b w have recently been renewed.

court. Any application i
i : to set aside the award of i
with according to the principles containeg i;h:h:ri);r;atjé i

The decisions of the House of Lords in White v White and Miller/McFarlane (as
which see Chapter 1) do not seem to have stopped the calls for a more
edictable and formulaic approach. No doubt conscious of this continuing
debate, in Charman v Charman' the Court of Appeal added a postscript

titled ‘Changing the Law’. At the end of a lengthy review of the history, the
‘Court identified the new problems which have arisen as follows:

——

" [2014] Fam Law 301.

1 [2007] EWCA Civ 503 ar para [106] et seq.
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-e of judicial separation, nullity or divorce. The difficulty of harmonising our
-oncerning the property consequences of marriage and divorce and the law of
civilian Member States is exacerbated by the fact that our law has so far given
. status to pre-nuptial contracts. If, unlike the rest of Europe, the property
pences of divorce are to be regulated by the principles of needs,
pensation and sharing, should not the parties to the marriage, or the projected
ac, have at the least the opportunity to order their own affairs otherwise by
ial contract? The White Paper, “Supporting Families”, not only proposed
ific reforms of section 25 but also to give statutory force to nuptial contracts.
government’s subsequent abdication has not been accepted by specialist
_ joners. In 2005 Resolution published a well argued report urging the
vernment to give statutory force to nuptial contracts. The report was
eubsequently fully supported by the Money and Property Sub-Committee of the

ily Justice Council.’

‘116 -
-.a[ras r]h?gxwtiﬁr ::] S:L;ﬂﬁcl:z:g; that wai{"‘:‘: perhaps recognised jn
shifting, : rigins and the volume of bj
Previnﬁs ::[rjisetra(:if o _!l_:-!l]g retmey £2ses pre-White ivolved gfﬁr:‘]l:ney-
e ol {:ins. ! e removal of exchange control restri::l:iu::»n&s
dhiesiere, aud red a z!_vc-ura-ble tax regime to very rich forej e
Py de;_ ¢ a new financial era dominated by hedge-ﬁmdsgneﬁs,
, derivative tradr:-rs and sophisticated off-shore structures ];1

an il
requz;:zf;jn to:f more than £%0 million on the application of th,
E ot prl‘nmple. Thl.ls, in very big money cases, the effect of rl:E
0 raise the aspirations of the claimant hugely, In big mo ]
n

many that London has beco i . been |
:l - s i o, iy world for aspiring, Court of Appeal recommended research by the Law Commission, and
tressed the need to reform the law to include the enforceability of

wotial contracts.? The calls to reform the law to make pre-nuptial
ehacts enforceable as such have become ever more strident and it seems
likely that this will be a prime candidate for reform, particularly in a
d when a higher than ever proportion of marriages are second and

u SOCIEI}- but aisﬂ m dl 0] € ELI[O €an Ulu(}ll ol wh]ﬂh
our € C ntext Uf [h
p
Smgl.lial‘ E\'[Embf.‘r Stale, mn th'e sense :hat WE are a CDII[I]]DI] f&w
[ lar EI)’ C V I! n fﬂ”t)n-s a that in IlE dEIﬁiln nation DI 18§ [1C]
al]lOI‘lgS I g 1vilia nd h n ¢ 1 i
Lo

divorce we appl .
pply the lex f :
parties, % fori and decline to apply the law more applicab

&

qguent marriages.

Parliament has shown no sign of wishing to embark on the

consuming and unpredictable task of family law reform and there are

ther issues demanding the attention of the present coalition government.

Etiflci-:zw?vfr this court adopted 2 cautious approach both in Co 3 er, the presence in the government (Elf several socially liberal rn_embers

by JDaanMﬂs?bE;:- In his submission Mr Singleton drew atte it all of one party) means that the future is more than usually unpredictable.

I International _[uurnal of Law, Policy and : J - ;

Mrs McFarlane in the 1 : Following the close of the consuit_aqon on agreements in 2011 (as to

t ouse of Lords. The arricle critici g Pl h, see 23.5 below) the Law Commission decided to consider two other

: significant aspects of the financial consequences of divorce and dissolution.

Government announced that decision in February 2012 as part of its
nse to the Family Justice Review.)

that j inci
a,:{ ;; ::;;E;l:g:;?s that thebpnnr:lples discussed in the article (needs, enti

. . . Were subsequently the principles identif; : use
Lords in demdmg the conjoined appeals of Miller End h:;:f;;:j? e e

e two aspects, which are the subject of a supplementary consultation, are:

{1) the law relating to financial needs on divorce and dissolution; and

Later, in relati
1on to the Fur
Opean aspects, the Court had this to say: 2} the lcoal £ . - ,
2) the legal starus of ‘non-matrimonial property’.

he Law Commission has now reported® and its conclusions are well

‘(124 isati ithi
[124] Any harmonisation within the European region is particularly di
summarized at paras 1.6-1.8 of its report as follows:

given thar th i .
Regulation Biuf;:eglul?]nan Brussels I is restricted to claims for maintenance an
e o dii mcl:ev[:sedhex%resﬂy excludes from its application the pro
" - In the Europea i
Civilian syste pean context this makes sense because
gl Lgigzsthm‘uperry consequences of divorce are dealt with by n
Property regime a;1d it o> umiquely our jurisdiction does not have a m
a marital regime of se::ai;?il:&y ?PPFOPriare to classify our jurisdiction as ha
. ; n of property. M
simply ace - More correctly we havi
e i);m_a eft[;ng th;r: each spouse owns his or her own se;arate me :10 d
B¢ but subject to the court’s wide distributive powers in gmfpg it :
|} o

Though it has to be said that this would not have achieved very much in Charman. When the
parties married they had no money and would, no doubr, have agreed equal sharing at that

Stage.
LC 343 April 2014.
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‘1.6 We think that the objective of independence is the right one, We 2
not advocating an overall change in the courts’ approach. That is jp [;

view of most of our consultees, many of whom were very keen not 1o g
the courts’ discretion.

1.7 However, we do think that action is needed. Although the
well-understood by family lawyers, it is inaccessible to the general public

is evidence that the courts in different areas of the country do not always ;
law consistently.

» reinforcing judicial best practice. It wil]
people without legal Tepresentation access to a clear statement

responsibilities and the objective of eventual independence that 3
settlement should strive to achieve.’

At para 1.11 the Law Commission continued as follows:

‘1.11 We recommend that legislation be enacted to introduce “qualifying nyp,
agreements”. These would be enforceable contracts, not subject to the g

the courts, which would enable couples to make contracrual arrangements
the financial consequences of divorce or dissolution. In order for an agreen
be a “qualifying™ nuprial agreement, certain procedural safeguards would hay

be met. Qualifying agreements could not, however, be used to contract |
“financial needs.”

Family Justice Council to publish clarification of the meaning o
mention was made of the Law Commission’s recommendatio, legis
regarding pre-nuptial contracts. f\

S
THE FAMILY JUSTICE REVIEW \Q
23.5 The Family Justice Review, which was commenced in 201 0, produced it
interim report in 2011. Although most of the report is concerned
children’s cases the possibility of reform and simplification of the law relati
to financial remedies is mentioned, almost in passing. It remains to be

what changes may be proposed in the final report. Any such changes would of
course require primary legislation,

APPENDICES
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'?].lll It is unlikely thatvit will be necessary to make an application under 14
the course of an application for financial relief. Nevertheless. the stastﬁ

oW i i
powers. exist, and_lt may be necessary to have them in mind as a fall-hae
position in some situations. .

CHAPTER 8

This was in fact the case in Miller-Smith v Miller-Smith.® Here it was held

where the court is c{onfronted by an application under TLATA 1996 }
sepa;ate’d spouses it should ask itself whether the issues raised E
application can reasonably be left to be resolve 4

_ : d within an applicati

. ‘ / _ catio

financial relief following divorce. In the circumstances of this caig whe:::
?

house was larger than requi i
: : : quired to meet the wife’s needs and it was unlj a
gw tinancial relief proceedings would be determined within anorl:]enrtk:iy il
ourt of Appeal upheld a decision that the house should be sold. e

OIDANCE OF DISPOSITION AND OTHER
INJUNCTIONS

INTR ODUCTION
The course of an application for a financial remedy does not always run
othly. Sometimes, orders are not obeyed, parties are less than frank, and, in

e , there may be a concerted effort to defeat the just entitlement of
r xgh@ arties by the other party. The court therefore has to have powers to
) ‘ =

e such stratagems.
" These powers may be summarised as follows:
M
© |

For further discussion in the context of insolvency, see Chapter 12

the power to prevent or set aside a disposition under s 37 of the MCA
1973;

(b) a similar power under the inherent jurisdiction of the court;

~ (¢) the power to grant a freezing injunction;

~ (d) the power to grant a search order.

82 These powers and remedies will be considered in turn. The first is by far
the most common.

APPLICATIONS UNDER SECTION 37 OF MCA 1973 FOR
AN AVOIDANCE OF DISPOSITION ORDER

83 It is provided that:!

“Where proceedings for financial relief are brought by one person against another,
the court may, on the application of the first-mentioned person —

{a) ifit is satisfied that the other party to the proceedings is, with the intention of
defeating the claim for financial relief, about to make any disposition or to
transfer out of the jurisdiction or otherwise deal with any property, make
such order as it thinks fit for restraining the other party from so doing or
otherwise for protecting the claim;

9

[2009] EWCA Civ 1297, [2010] 1 FLR 1402. B ica 1973
1973, s 37(2).
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(b) if it is satisfied that the other party has, with that intention, made &
reviewable disposition and that if the disposition were set aside financig
relief or different financial relief would be granted to the applicant, make #
order serting aside the disposition; '

(c) ifitis satisfied, in a case where an order has been obrained under any of the te factors obviously govern these two remedies, but there are a number

provisions mentioned in subsection (1) above by the applicant against thy . on factors which will be considered.
other party, that the other party has, with that intention, made a reviews I Bom
disposition, make an order setting aside the disposition; :

<os. namely the power to set aside in anticipation of the hearing of an
0 N

tion for a financial remedy, and the power to set aside at or after the

requirement for an application for a financial remedy
:]:n&c::d?npgpsh;;rn:}?e ffiaféﬂiﬁﬁ??nﬁuﬁiﬁ;i?ph (b above shall be-made 1o Section 37 is a remedy gnczllary to an gpp!lcanon for a ﬁna;c.laé relmcdg,
cannot be a free-standing s 37 application. Subsection (2) begins by
giring that financial proceedings are brought by one person against another,
1 there can be no application under s 37 unless this has l_lappened. Where the
ﬁ;mt is a petitioner, or a respondent who has‘ _fﬂed an answer, the
slication for a financial remedy contained in the petition or answer \’?Flﬂ be
-med suffiient for this purpose, although it would norfnaily_ be considered
h to&;re 2 Form A to have been issued; s 37 is a discretionary remedy,
Zourt would not normally think it right to make an order unless

iéd that the application for financial relief was to proceed.

8.4 Section 37(2) refers to s 37(1) which is a definition section. There,
provided that, for the purposes of s 37:2
“... “financial relief” means relief under any of the provisions of sections 22,
24, 248, 27, 31 (except subsection (6)) and 35 above, and any reference in
section to defeating a person’s claim for financial relief is a reference to preventi
financial relief from being granted to that person, or to that person for the be
of a child of the family, or reducing the amount of any financial relief which

be so granted, or frustrating or impeding the enforcement of any order whi I

might be or has been made at his instance under any of those provisions. application for financial relief may be filed at court at the same time as the

application. In cases of urgency, the court will accept an undertaking to file

By FPR 2010, r 2.3 an order for avoidance of disposition is a financial order. By pplication by a fixed date.

r 9.3 an avoidance of disposition order means, in addition to orders und
MCA 1973, s 37, orders under similar provisions in the statutes relating te.
financial relief after overseas divorce and dissolution of civil partn ips.
Orders after overseas divorce are considered in Chapter 15, and this b is not
concerned with civil partnerships.

‘Financial relief’ is defined by s 37(1) as, in effect, an application for
ther a financial provision order, a property adjustment order, an orfier for
enance pending suit, an order on the ground of neglect to maintain, or a

ation order.
Issues arising out of the remedy under s 37 will now be con%& in turn.

Two types of remedy ‘é\'

8.5  Section 37 gives the right to apply for two distinct remedies. The first,
which is pre-emptive, is the power of the court to prevent a disposition before it
has been made. Thus, for example, a spouse who threatened to transfer assets |
to another person, or to squander some asset, could be ordered not to do so;
banks or other financial institutions can be served with copies of any order:
made which would normally have the result of freezing transactions.

After reciting the need for an application for f-inancial relief by oue
rson against another, s 37(2) sets out the remec!ies which may be granted on
application of the first mentioned person’, ie the applicant for financial
relief. A respondent to such an application who had made no prayer.fn'r
financial relief in an answer would have no right to apply under s 37. This is
perhaps a formal hurdle only because all the respondent would have to do
hul_d be to file a notice of application, but the point should be noted.

What is a ‘disposition’?

B 11 section provides that ‘disposition’ does not include provision r'nade
by will or codicil, but that it does include any conveyance, assurance or guft of
property of any description, whether made by an instrument or cn.thlerv-r-rlse.3
Apart from this, no attempt is made to define the term, but glearly it mcl.udes
any act, deed or transaction which has the effect of transferring ownership or

The second is the power to undo or set aside any disposition which has been
made. Where a spouse transfers assets to another with the intention of putting
them out of reach of the court, the person to whom the assets were transferred
can be ordered to transfer them back so that they may form part of the funds
available for distribution between the parties. This provision itself falls into two

2 MCA 1973, s 37(1). = MCA 1973, s 37(6).




R N 5
126 Financial Remedies Handbook Avoidance of Disposition and Other Injunctions 127

Jlivelihood depended on the sale and purchase of assets shoyl;i not cl:l}e

from trading for no other reason Lhan a pending flnanc:a‘ rEn:je ¥y
ion, and a person involved in any business should not be subjecte to
an:i unreasonable restrictions. In the context o_f marriage breakdown, 15
_unusual for the parties to be both deeply suspicious of each othehr an
4] of any interference with their normal activities. The cou:t]_bas to
:<h these cases from those where there is evidence that some deliberate
pt tO defeat the claim is being or has been made.”

possession from one person to another. It has been held to include 2 les
charge on real property.# It has also been held that failure to deal with Propert
as opposed to a positive dealing, is not a disposition.’ A notice to ¢
periodic tenancy is not a disposition and cannot be set aside under s 37.6
‘With the intention of defeating the claim for financial relief’ (u
8.10 The court must be satisfied that, in the case of a pre-emptive applicatioq
the disposition or transfer is to be made, or, in the case of a post-disposition ¢
transfer application, has been made, with the intention of defeating iy
applicant’s claim for financial relief. The onus of proof is on the applicant, ang
if this burden is not discharged the order cannot be made. However, it has beeg
held that the question which the judge must ask himself is whether he is

‘satisfied’, and that it is inappropriate to add tests such as ‘beyond reasonable
doubt’ or ‘on the balance of probabilities’.”

barak v Mubarik® it was held that s 37 requires an actual intention to
c a claim to be in existence at the time of the disposition; ]}t:re, th!? court
not be satisfied that the husband had made the disposition with the

ion of defeating the claim for ancillary relief (as opposed to tax evasion).

considerations in applications to set aside dispositions

To some extent, the task of the applicant is made easier by s 37(1) which goeg As Has already been mcntloned,‘ the _p!:)wcrctlo s».let aside : (tiiilssp;:ssiltti::; [;f-
some way to defining ‘defeating the claim’. Here, it is said that this means s 1y rinct from the power to prevent a dlspf:usmon-' early, once ; _phts i
of the following:3 4 as’er has been made, it may be that third parties have acquul-;: rig s

sperty concerned, and different considerations arise fr(?m those w efn it is
ght to prevent a disposition from taking place. The various relevant factors

(a) preventing (any) financial relief from being granted to the applicant, either
- vill now be considered.

for herself or for a child;
(b) reducing the amount of any financial relief which might otherwise be )
granted; “, Reviewable dispositions

For a disposition or transfer to be set aside, it has to be ‘reviewable’. This
is defined by the section. First, it is provided that:!!

(c) frustrating or impeding the enforcement of any order for financia
which might be made or which has been made.

... any disposition made by the other party to the proceedings for ﬁnamilal re‘hcf
 in question (whether before or after the commencement of those pro-:eedmgs}‘,l is a
reviewable disposition for the purposes of subsection {_l}tb} and (c) above unless it
. was made for valuable consideration (other than rnarnag._:} to a person who, at thfi::
time of the disposition, acted in relation to it in good faith and \':'Il’l‘ll:l:.lt HOFICEfO
any intention on the part of the other party to defeat the applicant’s claim for

financial relief.’

The court will therefore have to find that one of these results is. iiehe ikely than
not to happen if an order is not made. f\

K |
8.11 This leaves the question of proving ‘intention’. t is found that one
of the outcomes set out above is likely to occur, the ‘court would have no
difficulty in deducing that the respondent to the application intended that [0
happen. A person is deemed to intend the normal consequences of his actions,
and where, for example, the inevitable result of a transfer of a property to
someone else would be that the funds available for distribution between the
spouses would be diminished, it would almost inevitably have to be found that
the transferor had intended that consequence.

4 The significance of this is that it will be presumed that any disposition is
reviewable unless the respondent to the application {and the transferee) can
establish all the matters mentioned, namely:

i

a) valuable consideration (for this purpose, marriage does not count);

!

L

. . -

* See Smith v Smith (1973) Fam Law 80; the court must be satisfied thal‘ a disp-c?sin'c-n is in fact
- abourt to take place, and also that its intention is to defeaf the appllcant'.s ci'aun. There is nc;
- general power to freeze a party’s assets pending the hearing of an application for financial
 relief.

% [2007] 2 FLR 364, Holman J.

. MCA 1973, s 37(4).

Different factors might arise where there could be more than one reason for the
disposition or transfer, particularly where it could also be said that the funds
available for distribution would not be diminished. For example, a person

Whittingham v Whittingham [1979] Fam 9, CA.

Crittenden v Crittenden [1990] 2 FLR 361, CA.

Newlon Housing Trust v Alsulaimen [1998] 2 FLR 690, HL.

K v K (Avoidance of Reviewable Disposition) (1983) 4 FLR 31, CA.
MCA 1973, s 37(1).

-
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(b) transferee acting in good faith;!2

(c) transferee without any notice of transferor’s intention to defeat applig
claim, o

The onus will therefore be on the respondent or transferee to satisfy

of these matters. This applies to any transfer or disposition whick
respondent has made.13

The limitations of s 37 were demonstrated by the decision in Ansari v Anga
Here, the husband and a third party had conspired to defeat the wife’s

house which was owned by the husband was transferred to the third party y
then charged it to a bank for a large sum. The bank had notice of the wij
family home rights. The wife’s application to set aside the charge failed, ong
ground that the husband was not a party to the bank’s charge which y
therefore not a reviewable disposition made by ‘the other party’, It was g
held, per curiam, that even if the charge had been a reviewable disposition,
bank would have been able to rely on s 37(4). The fact that the bank had n

of the wife’s rights did not mean that it had notice of the husband’s intenti
defeat the wife’s claims.

¥

Presumption of intention to defeat claim in some cases

8.15 The section goes further. It is provided that:1s

‘Where an application is made under this section with respect to a di
which took place less than three years before the date of the applicati
respect to a disposition or other dealing with property which is abo a

and the court is sarisfied — \
{a) in a case falling within subsection (2)(a) or (b) above, watthe disposition of
other dealing would (apart from this section) have nsequence, or

(b) in a case falling within subsection (2){c) ahove,\@s e disposition has had
the consequence,

of defeating the applicant’s claim for financial relief, it shall be presumed, unless
the contrary is shown, that the person who disposed of or is about to dispose of

deal with the property did so, or, as the case may be, is about to do so, with the

intention of defeating the applicant’s claim for financial relief.’
g P

i1z

involves lack of honesty, and may require something akin to fraud.

to be divorced thereby has notice of an application for financial relief. However, the facts may

indicate constructive notice. A bank may be under an obligation to make inquiries, and .
lender who knows thar an aspirant borrower has been involved in divorce proceedings i5°
obliged to ask him whether his spouse has any potential interest in a property sought to be.
charged; however, it is under no obligation to verify information given by the borrower unless
the spouse is in occupation of the property. See Whittingham v Whittingham (above); B v B

(P Lid Intervening) (No 2) [1995] 1 FLR 374, CA.
' [2008] EWCA Civ 1456.
5 MCA 1973, s 37(5).

See Whittingbam v Whittingham [1979] Fam 9, CA: at the very least lack of good faith®

There is no general rule that anyone acquiring an interest in property from someone he knows
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; on therefore erects a further hu{dle which the respond;nft -:;;
BRI =  oss. Where the disposition was either less than 3 years be E

e the case of an application to prevent a disposition, has
¥ :i} ¥ ls.~t1l1d it is established to the satisfaction of.the court that its
E cetéfeat the applicant’s claim for financial rehef (as defined in
b; F:;Jj it will be presumed that the intention was or is to defeat the
?ﬁm;cial relief unless the respondent is able to prove the contrary.

subsecti

uential directions

i i i isposition, the court must give
' rder is made setting aside a disposition, _ :
el'lalaltlii:)ections as it thinks fit for giving effect to the (?rder, including
gquj:ing the making of any payments or the disposal of any
g7 T

e court exercise its discretion?

+en if the court finds in favour of thc‘ applicant on th:e lSS:.l::: 3;::
, ':L to defeat the claim, etc the pos_itlon remains that.the cpurt frt:ahi L

under s 37; the final disposal is subject to the d;scre::o:; omrs ot
each case will turn on its own facts, and, as always, the fac

25 apply.
15

ine whether or not to grant an order under s 37(2)(a) (a pre—eg;{)tive
-],- ang assuming that the intention on the part olf the resgende;:;:l?t 5033
: i n
rt would normally feel obliged to make an order u
ntnh;;::d that the disposition or transfer need not affe:_:t the final res:;ﬁt
' there would be more than enough capital left to provide for any order
h the court could conceivably make.

ciding whether or not to set aside a disposition, the same corhlﬁlﬁera;:lolg
apply, but the court will also have to weigh up the t_lardshlP w 1}:: whjCh
caused to the transferee if the disposition were set aside against that w

Joy v Joy'® Sir Peter Singer made an order setjti‘ng aside a ch;rge orer a
ntley car given by a husband in favour of his solicitor to secure his costs.

dreign property

8.19 It has been held that an order under s 37 can bf granted even .fl';lough ttE:
property in question is outside England and Wales.!” The court ?1g t, 12 5
exercise of its discretion, decline to make any ordcr‘ wl:uc b“'rc-u o
unenforceable, but that would not per se prevent an application being ma
?ﬂ an order granted in appropriate cases.

-

' [2014] EWCA Civ 520.
% Hamlin v Hamlin [1986] 1 FLR 61, CA.




