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LEGALITY OF TAX AVOIDANCE
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72-010  Duke of Westminster doctrine

“Every man is entitled if he can to order his affairs so that the tax attaching under
the appropriate Acts is less than it otherwise would be. If he succeeds in ordering
them so as to secure this result, then, however unappreciative the Commissioners
of Inland Revenue or his fellow taxpayers may be of his ingenuity, he cannot be
compelled to pay an increased tax.”

The above classic statement was made in 1936 by Lord Tomlin in IRC v Duke
of Westminster in support of the doctrine that it is perfectly legitimate for a
taxpayer to arrange his affairs to avoid or reduce the incidence of tax. In other
words, taxpayers can do whatever they want to reduce their tax liability so long
as what they do is not dishonest or specifically prohibited by law, and thereby
stray over the line into tax evasion, rather than avoidance. See 12-210 for the
facts of the Duke of Westminster case.

The doctrine is simply one aspect of the principle that taxpayers should be
governed by the rule of law — preferably clear and certain laws.

Generally, the Malaysian judiciary embraces the Westminster principle (also
referred to as the Duke of Westminster doctrine).

112-020

Tax avoidance is the reduction of one’s tax liability by means which\are, in
themselves, legal. It is to be distinguished from tax evasion, which ‘involves
the same result but by means which result in the commissior 0i”an offence.
Examples of tax evasion are understating income/sales, overstating purchases/
expenses or failing to submit tax returns,

Tax avoidance is legal

Essentially, tax avoidance is the legitimate arrangement of one’s financial
affairs without violating any tax laws to achieve a reduction of the incidence

of taxation. However, there exist some grey areas between tax evasion and tax
avoidance.

Lord Denning, in the case of Re Weston's Settlement (1968), opined that:
“... the avoidance of tax may be lawful but it is not yeta virtue ...".

Generally, the tax authorities would like to limit the tax avoidance practice if
in the opinion of the Director General of the Inland Revenue Board ("DGIR™),

the transaction or series of transaction was not bona fide, are not commercially
justified nor serve a business purpose.

12-010
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i 75 - tains anti-avoidance
Malaysian Income Tax Act 1967 (“ITA 1?67 ) con :
T:ljﬁsiong which empower the DGIR to disregard, vary or adjust the
fransac’rions despite the legal form.

92-030 Tax avoidance, tax mitigation and tax
planning

Tax avoidance (or tax minimisation) has also bee)n distinguished from tE}"

lanning (or tax mitigation). Tax mitigation was defined by Lord Temp‘!eman in
CIR v Challenge Corporation Ltd (1986) as the case wh?n a taxpayer U.btams 1 taj}:
saving or advantage by reducing income or incurring an ex-pendn'ure W r:L :
the tax statute permits. Tax mitigation, unlike tax avoidance, involves an actua
expenditure which results in a tax advantage. An example would be conc_iuctm}i_ a
business by way of an incorporated company rather than a sole proprietors ]p
so as to take advantage of the lower corporate tax rate. An extreme example
would be adqptitig a child (or having a natural child) in order to benefit from

child relief

In the case-of Ensign Shipping Co Ltd v CIR (12 TC 1169), Lord Templeman provided
anothe) definition by remarking that tax mitigation occurs where a 't'axpay?r
“sixférs a loss or incurs expenditure in fact as well as in appearance”. In this
regard, a distinction was drawn between tax mitigation and unacceptable tax
avoidance:

“In the former, the taxpayer takes advantage of the law to plan .his aff_aus s0 as to
minimise the incidence of tax. Unacceptable tax avoidance typm?liy involves t}}e
creation of complex artificial structures by which the taxpayer conjures a loss, gain
or expenditure designed to achieve an advantageous benefit for the taxpayer. They
are no more than raids on the public funds at the expense of the general taxpayers,
and as such are unacceptable”.

Section 140, ITA 1967 not applicable to tax mitigation/planning

Where a taxpayer’s business transaction is not carried for ba.na ﬁde commercn.al
reasons or in the ordinary course of a business, s 140 ITA'IS invoked. In this
regard, the legal relationships resulting from a transaction should not be
determinative for tax purposes but the economic substance l'}as also to be_
considered. In Sabah Berjaya Sdn Bhd v Ketua Pengarah [abatan Hasil Pa!am Nf:*ger.r
(1999), the Special Commissioners of Income Tax held that certain donations
made by the appellant could be disregarded by reason of s 140(1) of the ITA 1967
as it amounted to tax avoidance. The appellant appealed on the ground that the
Special Commissioners were wrong in law in holding that ‘the respondent was
entitled to disregard the donations as a means of tax avoidance under s 140,
ITA 1967. Gopal Sri Ram JCA (as he then was) in the Court of Appezfl held that s
140 is a comprehensive provision that enables the responderl‘st‘to dxsre_galrd any
transaction which directly or indirectly has the effect of avoiding the incidence
of tax. His Lordship opined as follows:
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“...The section is not sui generis. It has parallels in other jurisdictions where it has
received judicial consideration. Of the cases that have dealt with its equipollent, CIR
v Challenge Corporation Ltd [1986] STC 548 is the most notable. It is a decision of the
Privy Council on an appeal from New Zealand. The Special Commissioners referred
to it in their Deciding Order. The Judicial Committee had before it, in that case, 599

of the Income Tax Act 1976 of New Zealand. Itis a provision that is in pari materia with
5 140 of the Act.

“Lord Templeman, when delivering the majority opinion of the Board, drew a
distinction between tax evasion, tax avoidance and tax mitigation. It is only the first
two that fall within the purview of the statute: the last does not. In the course of

delivering the advice of the Board on behalf of the majority, his Lordship said (at P
554 of the report):

“Tax evasion also can be dismissed. Evasion occurs when the Commissioner is not
informed of all the facts relevant to an assessment
to a reassessment. Fraudulent evasion may
reassessment ..,

of tax. Innocent evasion may lead
lead to a criminal prosecution as well as

“...The material distinction in the present case is between tax mitigation and tax
avoidance. A taxpayer has always been free to mitigate his liability to tax. In the oft
quoted words of Lord Tomlin in IRC v Duke of Westminster [1936] AC 1 at 19 ‘Every
man is entitled if he can to order his affairs so as that the tax attaching under the
appropriate Act is less than it otherwise would be ...

“... Income tax is mitigated by a taxpayer who reduces his
expenditure in circumstances which reduce his assessable incom
reduction in his tax liability...”.

income or incurs
e or entitle him to

On the facts of the Sabah Berjaya case, his Lordship found that:

“... there was a payment that reduced the appellant’s income in circumstanives
in which the Act by way of s 44(6) clearly affords a reduction in tax liabiliy. The
appellant here was not engaging in tax avoidance. For, it did not do anythirig which
did not reduce its income or suffer a loss, nevertheless resulting in it obtaining a
reduction in its liability to tax as if it had. Accordingly in my judgméntthis is not a
case to which s 140 of the Act applies ...”.

Law: s 44(6), s 140, s 140(1); s 99, Income Tax Act 1976 (NZ).

92-030
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12-100 Why collect tax?

Taxes are collected to finance government fexpenc_iiture. Govemme;etexllzes:g; ::';
encompasses the provision of vital public services s_uch as a nationa disaste;
maintenance of law and order, healthcar_e, education and tra:mc?%, _—
relief and infzastructure. Therefore, it is vital that governments EL ﬂ: psult iy
tax evasiory (which is illegal) and to control tax avoidance, since both re

less tax being paid.

Deterrence theory

The word “deterrence”, as it is known in the criminal‘judici.al sy?tem, 12;:;
ancient concept used throughout the hjst.ory of man in vanogs on-nsh.ment
earliest known example of deterrence as it r.eIates to crime ag pu;"u_jtss e
is said to be the Code of Hammurabi. This ancient text was the irst of i 2 thEi;
a document set forth by a ruling party which n?ategon:fed crlme? ?hn n
corresponding punishments (King, 1998). Acc‘ordmg 'to K_mg (1998]. ,t 15(.1 gd tc,'
carved upon a large stone slab and placed in public view, w;s in er::l i
educate members of society on what is expected_ of their con u-:;ji an ikt
would happen should they violate those expectations. Thf: Code aqk;;n am Lk
also made it clear that ignorance of the law is no excuse for its bre g an

step along the path of deterrence.

The “Classic Deterrence Theory”, on the other hand, highlights th:[t r:::
primary purpose of punishment is deterrence .rather than vengia:'lce. erfomé
punislﬁnent imposed by the authorities rnu.stbe justsevere enough to ov o
the gain from a crime. In this regard, pu:ush.ment that is too severe Es un]ha;
and punishment that is not severe enougl_1 will not deter. COI‘ISE("]!:IEI'L y,t ;:' -
there is little “proportionality” in imposing p‘un%s}}ment (tli}ilt ist. Ere;emrmd
severity of the crime, higher the punishment) individuals will not be

from committing more serious crimes.

-

] ] : i, ¢. 1780 BCE, Retrieved December
1 Kang, LW, (1996). Ancient History Sourcebook: Code of htammurﬁb:, r:m g
14, 2011, Web site: hitp:/fwno fordham.edulhalsalllancient/hamcode.hitml. Siegel, L, .

92-100
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712-110

Most tax jurisdictions have sought to strike down what they term “abusive” or
“aggressive” avoidance. Abusive avoidance is generally understood to apply

Chapter 2: Legality Issues Involving Tax Avoidance

Abusive avoidance

purpose. This therefore leads to the question as to whether a transaction should
be analysed according to its legal form or its economic substance (see 112-180).

It would be considered an abusive practice where:

1. The transactions resulted in a tax advantage which would be contrary to
the purpose of the provisions formally applied; and

2. The essential aim in carrying out the transactions is to obtain a tax
advantage.

In deciding whether the essential aim is to obtain a tax advantage, itis necessary

and Excise Commissioners (2006); University of Huddersfield Higher Education
Corporation v Customs and Excise Commissioners [2006) Ch 387.

CASE EXAMPLE: Tax avoidance purpose rendered scheme illegal

In Lim Kar Bee v Dugfortis Properties (M) Sdn Bhd (1992), the appellant (“the landowner”) owned
some valuable land at Baty Ferringhi, Penang. The respondent (“the prospective transferee”)
had been incorporated for the express purpose of a scheme designed to avoid the payment oi |I
estate duty in respect of the land in the event of the landowner’s death. As part of the schemy,
the landowner had entered into a sale agreement purporting to sell the land to the prospective
transferee for RM18.97m, and had signed a trust deed which declared that he heldtiw land
in trust for the prospective transferee. On an application by the prospective transferee, the
High Court had ordered the landowner to transfer the land to the prospectiv Lrarisferee. The
landowner appealed raising the argument of illegality. He contended that. tha hares issued by
the prospective transferee in satisfaction of the purported purchase price were illusory shares
and a deception on public administration. The prospective transferee maintained that the
scheme was to avoid, not evade, duty, and was therefore legal.

The Supreme Court of Malaysia held that the primary purpose of the scheme was to avoid

paying the estate duty. The scheme was therefore illegal, as such the agreement of sale and
purchase of the land and the subsequent trust deed were unenforceable.

T12-120

"
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Developments in anti-avoidance doctrines
and measures
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d to be entirely successful and has led t_o‘ an c:-r"tg-oin_g battle between
B ts amending legislation and tax practitioners’ finding new scope for
gﬂvem['::?lﬂ;ce in the amended rules. Therefore, the use of judicial doctn_nes
3 a:tc:ﬂ E:ax avoidance has become pervasive in the area of income taxation.
;%S:e are several reasons for this: . . .
If legislation were to be read literally, in'fpenmssable tax avoidance wou
become the norm rather than the exception;

No matter how perceptive the legislature, it cannot anticipate all events
and circumstances that may unfold; and

e  Due to linguistic limitations, statutes do not always capture the essence of
what Parliament intended.

Judicial principles, therefore, fill the void left either b}: th'e leg;sl}e:ture or I:f tﬁ;i

ds of the legislature. Another reason for the application of these princip 1
?Wt);at courts desnot want to appear duped by taxpayers; _therefore courts apply
Eese principiesito reveal the “true essence” of a transaction.

In the UK, judicial doctrines to prevent tax avoidance began i.n WT Rﬂncifaga:;
IRC (1381) followed by Furniss v Dman» (1?84_1). H(?WEVEI:, ﬂut; app;r;fere >
be(:u‘:ejected in many commonwealth ;_unsdu:hons, mclud:ing tl;:use ahiar il ay
cas:s are generally regarded as persuasive. After three deca ES—: ere S
numerous decisions, with inconsistent approaches‘, and both eFtax ];'?15 T
and tax professionals remain quite unable to Predlct outcomes. t(lj; tx.as e
the application of judicial principles or doctrines can be seen, at best, g
only partly successful.

In 2004, the UK government announced that it would. use reLrosPec:tTe
legislation to counteract some tax avoidance scher.nes, and it has su _sequesmy
done so on a few occasions. Initiatives announced in 2010 suggest an mcr?”) fg
willingness on the part of Her Majesty’s Revenue and Customs (“HMR £
use retrospective action to counter avoidance schemes, even _when mzh wame 15
has been given. Although the HMRC stated 'that the move is not ?1 temgia B
policy, taxpayers have claimed that it goes against the pl‘l.l'lf:’lplE th;ft e ag;(Pn Sy
is taxed on the wording of the legislation in place at the time of their actions.

112-130  Curtailing abusive tax avoidance

To counter tax avoidance, ITA 1967 contains severa% anti-avoidance prgwszt?iri
The general anti-avoidance provision is found in s 149, I’I‘A. ﬂi% w e
purports to void, for tax purposes, arrangements entered into with a [.;urp 2

of tax avoidance. Section 140, ITA 1967 holds that any transaction that directly

or indirectly:
*  alters the incidence of any income tax;
*  relieves any person from liability to pay income tax or make any return;
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* evades or avoids any duty or liability imposed on any person by the ITA
1967; or

e  prevents the operation of the ITA 1967.
is void against the DGIR.

As can be observed, this provision can be interpreted to cover a very extensive
range of transactions. Besides this general anti-avoidance provision, there are
also other specific anti-avoidance provisions contained in ITA 1967 as well as
other legislation such as the Real Property Gains Tax Act 1976. The statutory anti-
avoidance provisions under ITA 1967 are considered in detail in Chapter 3.

In addition to statutory barriers, there are also other non-statu tory principles or
judicial barriers which might negate the effect of a tax avoidance arrangement.
These are discussed in this chapter.

Law: s 140.
12-140  Judicial principles that may negate tax
avoidance

The Malaysian courts do recognise non-statutory principles and adhere to the
principles of stare decisis. Such non-statutory principles developed through case

laws and judicial pronouncements often guide the interpretation of the anti-
avoidance principles.

In view of the very wide general anti-avoidance rule provided under s 140 of
ITA 1967, there would probably be little or no need for the DGIR to rely on at;
non-statutory principles to challenge tax planning arrangements, although\the
hon-statutory principles could provide guidance to the taxpayers. Exampies of
such principles are the fiscal nullity doctrine (which is of doubtful appiication
in Malaysia) and the rules relating to sham transactions. See 112-360 and Y]2-400
respectively.

Law: s 140.

112-180 Form versus Substance - the issues

Form and substance represent two distinct approaches to the interpretation of
tax laws in Malaysia and elsewhere.

The exercise of defining the true legal nature of any transaction might involve
the question of whether the matter should be analysed according to its stated
form or according to its broad substance.

The “form” approach requires that regard may be had only to the legal form of
the transaction while the “substance” approach emphasises that regard should
also be had to the economic consequences that attend the transaction. Under the

92-140 © 2012 CCH Asia Pte Limited

Need for Anti-avoidance Measures -

ion i ic objectives are
o " approach, attention is focused on whether economic o j
sub;:afl!;;iediig means of some manipulation of the tax laws. If that is found to
;zctcl’}e lzase, the efficacy of that manipulation is denied for tax purposes.

United Kingdom

roach totheinterpretation of taxlaw will notinvalidate a transaction
gaetfic;riTnE;JFl,Emented in stﬁctrlzompliance with the specific reqL.lirements of the
relevant provisions that govern it, regardless of the substanh?re effect of the
transaction. The underlying philosophy of the form approach is that:ﬂbegl:auie
tax laws deprive taxpayers of their profits, taxpayers sh.ould E.}e enti ed - to
the fullest extent that those laws allow — to arrange thexlr affa}rs to nun1m1Chse
tax. The generally accepted view of the UK .D.ukf.: of W_estmmsrer s case was su
that each matter or step had to be considered in 1sole.1t10n and that other matterli
could not be considered. The assumption after thJF; case was t}:nat form toof

recedence ovéi\substance. Consequently, the major decision in support o

fhe form approach is that of the Duke of Westminster case (1936) (see 2-010 and
2-210), so{mtich so that the form approach is often referred to as the I?ul.:e ;)f
Westminster doctrine. However, adoption of the Duke of .If‘e’eisfm'm.ster principle
hasesuited in some challenges. For instance, .'m Austr‘aha.l, .ludmml adl}erence
to-o strictly formal or literal approach contributed significantly during the
1970s to the widespread emergence of schemes packaged @d promoted by ta:;
avoidance “entrepreneurs”. It also progressively resuited. ina great voluczfﬁe od
complex tax legislation as new areas of avoidance were 1qenhﬁed and close
off. A feature of much of that legislation was the wide queho?ary powers
given to the Commissioner; however many of the Commissioner’s dlsm:f:tlons
have been rewritten and replaced in Income Tax Assessment Act 1997 (“ITAA
1997") with objective tests.

king, the substance (or policy) approach does not limit its inquiries
?J?;Slizgeii wl%i’ch a transactiog'l ispfor::nyally strucm.red and documented, but
goes behind the transaction to examine its substantive el:'fects. The‘ sui?gtgncs
approach is widely regarded as being inherently revenue biased and is criticise
for being conducive to unpredictable outcomes.

Australia

In addition to the use of extrinsic materials (e.g. official exp]anafrory
memoranda, second reading speeches, reports and so on), there are other signs
that the courts may be more inclined to look behind the form of a tran.sachon,
particularly in cases involving tax avoidance SCI?IQ]T[E‘S. In t}!:e A.ustrahan Saie
of FC of T v Spotless Services & Anor (1996), the H?gh Court dismissed the Du e
of Westminster doctrine as irrelevant in determir}mg whether the.'r general an:{i
avoidance provisions of ITAA 1936 Pt IVA applied to a transaction and not
that, in such cases, the courts must consider both form and substance.

Tax Avoidance, Evasion and Planning in Malaysia 92-180
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United States

The Supreme Court in the US has since 1935? adopted two doctrines protective

of the tax base, namely: the “business purpose” doctrine and the doctrine of
“substance over form”.

Under the business purpose doctrine, the courts will disregard any transaction

which has no substantial business purpose other than the avoidance or
reduction of tax.

The doctrine of substance over form is essentially that, for Federal tax purposes
a taxpayer is bound by the economic substance of a transaction where thé
economic substance varies from its legal form. The “form” of a transaction
is merely the label the parties attach to their arrangement. For instance, an
arrangement may be called a compensation agreement, a loan, a lease or a
sale. There might be documents that support the form, but the courts are not
concerned with these labels or documents that purport to govern the transaction

— the courts will focus on the substance of the transaction, regardless of the
labels used by the parties.

Law: Pt IVA, ITAA 1936.

2 In the case of Gregory v Helvering (1935).

12-180 © 2012 CCH Asia Pte Limited
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92-200 General position

The general position is that while each individual transaction could be judged
on the merits dbits legal form, the totality of a series of transactions could be
viewed differently. In administering the revenue law, the tax authorities will,
more ofteq] fiian not, construe the statutory provisions purposively and apply
them t0 the facts viewed realistically. They would be entitled to look at the
subsiarice of the transactions and not just their legal forms. Where there was
a single preordained, composite transaction intended to be carried out in its
entirety, the Revenue authorities would not ignore the composite character and
apply the tax legislation to the individual constituent steps separately. If the
purpose of intermediate steps in a composite transaction were fiscal, the tax
authorities would disregard the transaction and apply the relevant legislative
provision to it.

12-210 Form over substance: Duke of

Westminster doctrine

The doctrine of depending only on the legally enforceable “form” of a
transaction, instead of its economic “substance” or financial result when
determining liability to tax, was established in IRC v Duke of Westminster (1936).
This is the most important UK case before the 1980s on tax avoidance and it
concerned annual payments made under covenant over a seven-year period by
a taxpayer to his domestic employees. The annual payments were in substance,
but not in form, remuneration.

CASE LAW: Duke of Westminster decision

The case IRC v Duke of Westminster (1936) concerned the characterisation of certain payments
made by the Duke to his domestic employees (including his gardener). Payments made under
deeds of covenant could reduce his liability to a surtax; payments made as wages to his
employees could not. The Duke executed deeds of covenant in favour of his employees, and
reduced their wages accordingly, and thus mitigated his exposure to the surtax.

Tax Avoidance, Evasion and Planning in Malaysia 12-200
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VIEWS ON TAX PLANNING
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Community attitudes and government reSponses............cceeeeessusecesiens 14-01p
L S i N o T 14-020
Judicial attitudes to tax planning............ccoocurreererennesessesreemmesssesarasns N14-030
114-000 Introduction

The objective of tax planning is to arrange one’s financial affairs in such a manner
so as to minimise payment of taxes. Tax planning is allowed as it is considered
as a legal tax avoidance scheme. It was mentioned earlier in Chapter 1 that
the borderline between tax planning and tax avoidance can often be blurred,
Essentially tax planning is concerned with the organisation of a taxpayer’s
affairs so that they give rise to the minimum tax liability within both the letter
and the spirit of the law, whereas those engaging in tax avoidance activity are
likely only to seek to comply with the letter of the law. The distinction, however,
cannot always be easily applied in practice. Often, characterisation will
depend upon prevailing community views, as well as the views of other key
stakeholders in the tax system, including politicians, the judiciary, the Inland
Revenue Board of Malaysia (“IRB"), tax professional bodies and tax advisers.
The views of some of these are considered below, followed by a discussion of
some of the principles that inform contemporary tax planning.

714-010 Community attitudes and government

responses

prevailing community’s attitudes and government responses. The'\vehemence
and frequent eruption of the public debate on matters relatifig)to taxation,
and particularly the hazy borderline between acceptable fax“planning and
unacceptable tax avoidance, is understandable, because these issues touch
upon the interests of every individual and group in society as well as the public
interest collectively. The national interest in collection of the revenue in order to
provide public services is reflected at the individual level by the liability to pay
tax. To the extent that some individuals or groups avoid the payment of tax,
public services must be decreased (an outcome rarely acceptable to society) or
the shortfall met by increasing the tax burden on remaining taxpayers.

Any discussion of tax planning cannot take place without refeience to f

It is little wonder that lobby groups of every kind continually argue that one
group in society is paying too much tax while others are paying too little. The
tendency of such groups is to a large extent to equate the economic interests
of their members with the public good. For example, employee organisations
typically argue that individual tax rates are so high as to be a disincentive to hard
work and that wage and salary taxpayers are disadvantaged by comparison

94-000 © 2012 CCH Asia Pte Limited
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with the self-employed. By contrast, employer groups usually argue that
pusinesses (especially companies) pay too much tax and need tax concessions
in order to expand, employ more staff and invest in capital equipment (such as
plant and machinery).

The commercial attractiveness of a tax plan as well as its chances of success
is to some extent connected with prevailing community attitudes to tax
minimisation. During a period when public sentiment is strongly against tax
minimisation, some taxpayers may choose not to engage in such activities for
moral reasons or for reasons of public relations. Public relations considerations
also become important when deciding whether or not to appeal to the courts
in a tax dispute — some taxpayers would simply prefer not to have their names
associated publicly with transactions which many of their colleagues or fellow
citizens may consider “improper”.

Meanwhile, against the background of economic debate about tax policy, the
motivation fortax planning remains constant. In the words of Lord Upjohn':

“No copimercial man in his senses is going to carry out transactions except on the
footing 0f paying the smallest amount of tax [possible].”

Likefvisé, clear justification is also found in the classical opinion in the UK, in
theytax case of Commissioners of Inland Revenue v. Duke of Westminster,” where
tord Tomlin stated as follows:

“Every man is entitled if he can to order his affairs so that the tax attaching under the
appropriate Act is less than it otherwise would be. If he succeeds in ordering them
so as to secure this result then, however unappreciative the Commissioners of Inland
Revenue or his fellow taxpayers may be of his ingenuity, he cannot be compelled to
pay an increased tax.

Despite the above common law position, a case that would serve to illustrate
the potential risks involved is the 2009 Xinjiang case in China that involved
the Barbados-China DTA.? This case involved the Chinese tax authorities
utilising the 1977 OECD Exchange of Information (EOI) article (the protocol
that amended the existing China-Barbados DTA in February 2010 to bring in
the new EOI version was not yet in effect). Based on the existing provisions
in the Double Tax Agreement (DTA), China did not have the taxing rights
over the capital gains derived by a Barbados tax resident from the disposal
of shares in a Chinese company. As Barbados did not impose tax on capital
gains the effect of the Capital Gains article was that such gains would be tax
free. China’s tax authorities gathered information under its existing exchange
of information article and concluded that the Barbados investor was not a

1 CIR © Brebmer (1967).
[1936] AC 1.

3 Aprotocol to the Barbados-China double tax agreement (DTA) concluded 10 February 2010,
entered into force 9 June 2010, applies from 1 January 2011: http://www.mwechinalaw.com/
news,2010/chinalawalert0810a.htm
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Barbados tax resident. This was concluded based on the information obtained
anc! by a.pplying the principle of substance over form in accordance with &1&&
an‘u-a_vmdance rule. As such, the company was ineligible to enjoy the tre E[?..
beneﬁ?s under the China-Barbados DTA and the Chinese tax authorities taxa
the gains arising from the sale of shares of the Barbados investor. 5

Governments have responded in a number of ways to the issue of tax avoidance

For example, specific anti-avoidance provisions have been used as a means to

combat such avoidance (which is continuing to the present day). Governmengs
have also made a series of significant changes to the tax system.

14-020  IRB’s attitude

The attitude.of the IRB is a major factor which must always be taken into accoun
in tax pian{ung. If it is known that the IRB has ruled or advised contrary to the
interpretation which the taxpayer is proposing to adopt, there may be a stron
chance that the matter will end in litigation, with all the expense, uncertah%te;
at_ld delay. that this entails. Many taxpayers would prefer not to engage in a
dispute with the Special Commissioners even if they are confident that the law
supports their claims. Factors which must be taken into account in decidin
whether or not to pursue a claim are the requirement that tax in dispute be paig
b?r the normal due date, with any unpaid tax carrying penalties, long delays and
high professional costs, all of which must be weighed up against the amount of
tax in dispute and the likelihood of a successful outcome.

Taxpayers must also take into account the risk that the Special Commissiohers:

policy as to the exercise of particular discretions may change markedlvio:
relatively short time, ¥ 8 edly\GVer a

While there is aJ't:va}r_s a risk that the Special Commissionels' policy will

change, the fm'mahsatmn of the Income Tax Ruling system andhe publication

of these ru.Ilz}gs, and (particularly) with the advent of advafice rulings and

zd:ranc? pricing arrl:;mgements, which enable taxpayers 1§ tbtain binding IRB
eterminations on key taxation issues, have significantly i

certainty in tax planning contexts. e

Genera]ly the IRB in recent years has adopted . ,
d ; a more aggressiv bli
approach to contrived tax schemes and practic}:-s‘ 46 ¢ PYUS

714-030  Judicial attitudes to tax planning

Ultimately it is the courts which act as arbiter in a dispute between the Revenue
and thg taxpayer as to the application of the tax law to the taxpayer's affairs
:Accordmglj,.', tax planning also requires sensitivity to trends in the judiciai
Interpretation of revenue statutes. An obvious difficulty in this context is that a
tax planning arrangement conceived and carried out in times of a pro-taxpayer
stance by the courts may come before those courts several years later when the
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sition of the courts has changed or attitudes have shifted more in favour
of the Revenue.* The process of gauging judicial attitudes is complicated further
by the fact that a point may not be regarded as finally settled until the court
hands down a decision. Even then, if the court gives separate judgments, it is

ible for a matter to be decided, for example, 3:2 in favour of the taxpayer,
with different judges giving different (sometimes contradictory) reasons for
supporting one side or the other, thereby leaving an individual dispute settled
but with no clear authority for the guidance of other taxpayers.

Perhaps the classic pro-taxpayer statement by the courts is that of Lord Tomlin
in IRC v Duke of Westminster (1936):

“Every man is entitled if he can, to order his affairs so that the tax attaching under the
appropriate Act is less than it otherwise would be. If he succeeds in ordering them so
as to secure this result, then, however unappreciative the Commissioners of Inland
Revenue g his fellow taxpayers may be of his ingenuity, he cannot be compelled to
pay anificreased tax.”

A moré _oblourful statement to the same effect is found in the dictum of Lord
Clyde it Ayrshire Pullman Motor Services v IRC (1929), where his Lordship said:

“No man in this country is under the smallest obligation, moral or other, so to
arrange his legal relations to his business or to his property as to enable the Inland
Revenue to put the largest possible shovel into his stores. The Inland Revenue is
not slow — and quite rightly - to take every advantage which is open to it under the
taxing statutes for the purpose of depleting the taxpayer’s pocket. And the taxpayer
is, in like manner, entitled to be astute to prevent, so far as he honestly can, the
depletion of his means by the Revenue.”

As discussed in Chapter 2, initially the courts tended to adopt a strict legalistic
interpretation of the tax law, which facilitated the exploitation of “loopholes”,
and thus made tax avoidance easier. Seizing upon the convenient fiction of a
(philosophical) difference between avoidance and evasion, the courts greatly
expanded the boundaries of the concept of “legitimate tax avoidance”, In the
result, while tax evaders were heavily punished, ever more elaborate and
artificial “schemes” were upheld as effective by the courts — culminating, for
instance, in the decision in Cridland v FC of T (1977) where a university student
who had no apparent interest in farming obtained the benefit of the income
“averaging” provisions nominally available only to primary producers, by
becoming a beneficiary in a unit trust which carried on a primary production
business.

Largely due to community response to tax scandals, the attitude of judiciary
generally to tax avoidance has hardened considerably and there has been a
significant change in the interpretation of the anti-avoidance provisions. The
“modern approach” to statutory interpretation requires that the context be

4 See, forexample, FCof Tv Gulland; Watson v FC of T; Pincus v FC of T (1985) 160 CLR 55; 85 ATC
4765.
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consfere?l in the. first instance, not merely at some later stage when ambigyjt
may be said to arise. “Context” is used in its widest sense to include such thinge

as the existing state of the law and the mischi ‘ :
to remedy.3 & and the mischief which the statute was intendeg

The courts have also shown that it is prepared to continue to adopt a purpos;

approach to the interpretation of the general anti-avoidance pm‘l;i?swe
arguably to the extent that they have been given an even broader applic o
than was intended when the provisions were first introduced. PRI

5 CIC Insurance Ltd v Bankstown Football Club Ltd (1997).

94-030
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CONSIAETALIONIS coccovvvvcrinmmmnnenrsreras bbb 114-100
Look for and document purposes other than tax avoidance.......couuseeeess 14-110
Obtain a thorough understanding of the factual background ................ 14-120
Assess the costs, benefits and practicality of the plan ......ccoernnnees 74-130
Consider the legal enVirONMent...........coooiimmiimsrmmmimsisssisssssssssissseess 74-140
Tailor the plan to the taXPaAYeT ... s 114-150
A55€5S the TISKS....cvumimmmemssisnusiseceeniessiscsssiisssas s e 4-160
Keep proper and adequate reCOTAS ... sssisemmemssssssssssssssies 114-170
Ensure the plan is flexible and maintained ... 114-180
14-100  Considerations

Tax planning ¢anriot be approached in isolation. One must always be aware of
the implicationis of other areas of law and practice, for example a tax plan may
be affected Uy considerations of stamp duty, land tax, principles of company,
partnéislip and trust law, and so on. If the plan involves an overseas element,
opi{may also need to take into account tax issues in the foreign jurisdiction(s),
douple tax treaties and the laws of the overseas jurisdiction(s) where any relevant
acts or transactions are to take place, likely foreign exchange movements, etc.

Before moving on to the actual mechanics of tax planning, it is important to
consider and take into account the following critical matters:

¢ Look for and document, purposes other than tax avoidance — see 4-110.
¢  Obtain a thorough understanding of the factual background —see 14-120.
o Assess the costs, benefits and practicality of the plan — see 14-130.

»  Consider the legal environment — see 14-140.

»  Tailor the plan to the taxpayer — see 14-150.

*  Assess the risks —see 14-160.

*  Keep proper and adequate records — see 114-170.

*  Ensure the plan is flexible and maintained - see 4-180.

Each of the above is briefly described below.

14-110  Look for and document purposes other

than tax avoidance

Perhaps the most important fact to be borne in mind is that any arrangement
entered into for the sole or dominant purpose of avoiding tax may fall foul of
s 140, Income Tax Act 1967 (“ITA 1967”). Given that minimisation of tax is by
definition an objective of any tax plan, it is therefore necessary to be able to
demonstrate that this is neither the sole nor the dominant purpose. Effectively,
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this will require the taxpayer to point to other purposes which can readily be
seen as not having a tax avoidance character.® Essentially it must be possibla
to characterise the arrangement as an “ordinary commercial dealing” or ap
“ordinary family dealing”.

Law: s 140.

14-120 Obtain a thorough understanding of the

factual background

It is essential to obtain full details on all relevant aspects of the affairs of the
taxpayer for whom a plan is being prepared, including details of their family
and related/associated persons, companies and trusts. This would include the
full names, addresses and ages of the individual taxpayers, family relationships,
assets and liabilities, income and outgoings as well as details of their business
activities.

A flowchart will be of great assistance in gaining a quick understanding of their
relationships. An example of what such a flowchart may look like is shown
below.

My and Mrs Rabhit jointly own a

Mr Rabbit Mrs Rabbit farmtily home valued at RM300,000,

1 ordinary share

S

1 ordinary share

7

Red is trustee of Rabbit Trust.
Red Sdn Bhd Mr Rabbit is appointor.
Mr Rabbit i Mr Rabbit
(in trust) Rabbit Trust {in trust) Beneficiaries include WP Rabbit
| and family.
I ordinary share 1 ordinary share
1 ordinary share
1 ordinary share )
‘ Blue operates wholesale fruit
l business. Net assets of Blue:
Blue Sdn Bhd RM500,000
Green Sdn Bhd
Green owns premises from which

Blue operates fruit business. Net
assets of Green: RM1 million.

6  In Australian case of FC of T v Star City Pty Ltd (2009), the taxpayer found it difficult to
contest a contention from the Commissioner that Pt IVA applied when various damning and
embarrassing pieces of advice from the company’s advisers, to the effect that tax avoidance
was the dominating factor in the restructuring that was taking place, were admitted as
evidence in the court proceedings.
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14-130

Assess the costs, benefits and practicality
of the plan

A tax plan which costs more to implement than the tax savings generated is

obviously of no value. In this regard, a range of tangible and intangible factors

must be taken into account as the “costs” of implementing a tax plan. These

include:

e Set-up costs such as professional fees and registration expenses (e.g. costs
of incorporation or acquisition of “shelf” companies);

e Maintenance costs such as annual filing fees for companies and ongoing
professional costs, e.g. for preparation of accounts and tax returns;

¢ Additional costs incurred under other legislation, for example stamp
duties on transfer of assets, and land tax (which may increase if land is
transferred to another entity); and

o Increaseslinthe accounting/administrative workload of the taxpayers and/
or theit\staff.

Apart féolri the costs of a tax plan, commercial and other factors will influence
its.ferm’ and attractiveness. For example, the alienation of income or income-
pfeducing assets may not be possible in the case of a taxpayer needing to show
(certain income to qualify for a loan, or to own certain assets as potential
collateral. Similarly, alienation of income to a pensioner may affect entitlement
to pension benefits.

14-140

Most tax planning arrangements have legal implications beyond the field of
revenue law, which must be considered and understood. For example, a tax
planner may wish to take advantage of the contrast between the joint and
several liability of partners for partnership debts and the limited liability
attainable through the use of a corporate structure.

Consider the legal environment

The tax planner must be alert to arrangements which may succeed from a
revenue law viewpoint but cannot be carried out except through the breach
of other laws. For example, certain professions such as pharmacy can only be
practised by qualified individuals, thereby denying practitioners the possibility
of “incorporating” their practices.

14-150

Tax advisers need to form a view on the business acumen of the taxpayer and
others directly involved in a plan and the level of willingness of the taxpayer
to become involved in the detailed implementation of suggested arrangements
(especially if they are complex). Itis essential to tailor the tax plan to the taxpayer,
rather than vice versa. It will be of little use providing an effective but highly

Tailor the plan to the taxpayer

94-130
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The Difector G?neral contended that the additional income had
Malaysia as attributable income pursuant to Art V although the inc .
tacmalIy been received in Malaysia. The ingredients of Art V had b:;ne ha_d
in that the taxpayer had been controlled by SP Ltd, SP Ltd had il
E the management of the taxpayer, the same persons had been
€ management of both companies, and certain conditions had been i

whlc_h would not have been had the companies been “in i |
dealing with each other at arm’s length. Since certain
the taxpayer, a portion of the income in dispute ac
The taxpayer and not SP Ltd should thus have bee
General also took the view that he did not have to

Held: Judgment for the taxpayer.

2. The accounting method used by the taxpayer for the
and 1971 had reflected genuine commercial realities a

between the taxpayer and SP Ltd had not
arrangement.

-avoidance

period between 1966
nd the arrangements
amounted to a tax avoidance

3. ;:';;t;alo remair:agement‘ and ‘cont.rol of the taxpayer was exercised n

i f;;re i-.nap ;?sa ;f;ldent in Singapore and not Malaysia; Art ¥ \was

4, 353:1:;1;% f:;:l Yh‘:a[; ?g;}:(];j:ﬁn}% SI’] Ltd would be taxable on\the income

E-il I;h;:'ircl;l;r pany pu rely because ite Zd‘;?:tﬂai:i?;db;s?l;{ﬁi;i cf:)(r}::ult.:axén\g
provided by Art XX of the Double Taxation Agreements.

5. SPLtd had carried on business in Malaysia through the taxpayer.

15-084  TPT v Director General of Inland Revenue

Rayuan No PKR 390 (Kuala Lumpu

b s
(1988) 1 MSTC 224 =
Spet::ié_ﬂ Commissioners of Income Tax
Decision handed down on 6 February 1986

in;zme ta; _5 i;fe ;ffﬂnd — Proceeds of sale— Distribution of income — Deemed dividends
paymx:;ras,; & hre ;: c;er of company — Company selling asset — Company advancing
shareholders out of proceeds of sale — Company arguing payments loans

15-084
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p aIﬁdpa l!‘{
involved in-

services were provided by
tually accrued in Malaysis,
n liable for tax. The Directn,;

Jalaysia Cases =

\ Revenue assessing taxpayer to tax on basis of payments being deemed dividends —
sther payments loans or deemed dividends — Income Tax Act 1967, s 108

\the taxpayer was a shareholder in a private limited company which carried
- business as owner of a rubber estate. The company subsequently sold the
estate. The proceeds of the sale were placed by way of fixed deposit with a

| pank. Sums out of the proceeds were withdrawn and interest-free payments

described as “advance payments” were made to all the shareholders of the
company, including the taxpayer. The payments were reflected as “loans” to
the shareholders in the company’s accounts. The company never demanded
repayment of the “loans” from its shareholders. The company later resolved to
pe wound up. The taxpayer appealed against an additional assessment raised

by the Revenue.

The question for determination was whether on the facts of the appeal the

yments made-o the taxpayer and other shareholders of the company out of
the proceeds ci the sale of the land were loans which were not assessable to tax
or distribuzions which were assessable to tax as deemed dividends within the
meaningofs 108(5) of the Income Tax Act.

Thetaxpayer contended that the payments had been loans and were not within
the-ambit of s 108. The loans had been given in proportion to the shares held
Ly the shareholders. The shareholders had a right to participate in the assets of
the company. The company had not deemed it necessary to demand repayment
of the loans because the company had been able to meet its liability without
having to recall the loans. The company had the discretion as to how to utilise
the money which would otherwise have been lying idle. There had been no
intention to avoid tax and there had been no evidence of tax avoidance at all.

The Director General contended that a limited company not in liquidation could
make no payment by way of return of capital to its shareholders except as a step
in an authorised reduction of capital. It had not been disputed that at the time of
the payments, the company was neither in liquidation nor had there been any
authorised reduction of capital. As such, the company must have parted with
its moneys by way of distribution of profits. The distribution had been made
prior to liquidation and therefore was deemed to be distribution of income.
The “loans” had been given to all the shareholders without any condition for
repayment and without furnishing any security; they had therefore not been
legitimate. The company had never demanded repayment of “advances” from
its shareholders. The distribution had been distribution of income and was thus
deemed dividend within the ambit of s 108. The entire arrangement had been

aimed at avoiding tax.
Held: Appeal dismissed; assessment confirmed.

On the facts of the appeal, the payments made to the taxpayer and other
shareholders of the company out of the proceeds of the sale of the land had
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been distributions which were assessable t -
o tax as deem i
the meaning of s 108(5). as deemed dividends wighge

The payments had been made to all shareholders in proportion to their
None of the shareholders had made any request for the “advances” 3
shareholdz-ers had been given the same treatment irrespective of wheti-le :
had been in need of such “advances”. These facts fortified the decisi ot
t.he payments had been distributions not loans. A limited compan i %
liquidation can make no payment by way of return of capital to its sharghg?é Ill
except as a step in an authorised reduction of capital. When the pa o
were made to the taxpayer, the company had not been in liquidation BATEnts
Erne no deduction of capital had been authorised by the Court. The pl.:l.rp Eha:
dl.oar_ls given by tl"le company to the taxpayer on both occasions had %IE
1str1bl..1hc?ns of capital profits to the taxpayer as one of its shareholders
such distributions under whatever name given by the company or its dueifngi

would amount to dividends in the hands of th ipi
chargeable to tax under s 108. SR

115-088  SBP Sdn Bhd v Director General of Inland

Revenue

Rayuan No PKR 369 (Kuala Lumpur)
(1988) 1 MSTC 2,053

Case stated by the Special Commissioners
Case stated on 3 December 1985

fﬂCOﬂ!f.’ tax — Tax avoidance — Invoking of governing provision — Taxpayer ceastn,

operations — Taxpayer subsequently purchasing another business — Director LtE?’fI
d:sgf!owmg tarpa}{rer from carrying forward unabsorbed losses and offsefiing t}:ese
against future business profits — Taxpayer appealing against additional .%qesément -
M{hether taxpayer acquiring business to set off its losses against the business — Whether
Director General entitled to invoke governing provision — Income TadAct 1967, s 140

The case concerned the issue of tax avoidance. After the tuxpayer (formerl

known asTC) had o.eased its mining operations, it acquired a sole proprietorshi[i
The option to acquire 1:Iad been granted by the sole proprietor C and signed by
L purporting to be a director of the taxpayer. The taxpayer’s board of directors
aPproved the transfer of its shares to C and L. C and 1. were later appointed
directors. The taxpayer then purportedly ratified the option signed by L when
she had noi"been a director of the taxpayer. Unabsorbed losses of the taxpayer
incurred prior to the acquisition of T had been disallowed by the Dix}':acl"rror
General from being offset against future business profits made by the taxpayer.

The; taxpayer appealed against an assessment and an additional assessment
levied for two consecutive years of assessment.

5-088
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The question for determination was whether the Director General was entitled
., invoke the provision of s 140 (covering anti-avoidance) of the Income Tax Act

to
g0 as to disregard the following transactions:

(a) The acquisition of T by TC; and
() The transfer of all shares of TC to both C and L.
Held: Appeal dismissed; assessment and additional assessment confirmed.

The Director General was entitled to invoke the provisions of s 140 so as to
disregard the following transactions:

(a) The acquisition of T by TC; and
(b) The transfer of all shares of TC to both C and L.

The purpose of the taxpayer had been to set off the losses of TC against that of
T so as to alter the incidence of income tax, which would otherwise have been
payable by C orto relieve C of any liability to pay income tax which would
otherwise be playable if the acquisition had not taken place. TC was virtually
an empty slieibhaving sold even its mining assets and its only “asset” had been
the tax avoidance asset of unabsorbed losses. The steps taken not only after
but before the merger showed clearly the unerring purpose of effecting a tax
avoidance scheme and nothing more or less than that. The purported approval
ahd signing of the option agreement by L who was not a director of TC and
the resolution seeking to ratify that irregularity provided strong surrounding
circumstances as to a pre-conceived scheme to avoid tax. It had also been more
than strange that despite the prospect of having taken over a choice picking
(T) the shareholders and directors of TC agreed tamely to sell their shares
en bloc thereby providing C and L with absolute control over the taxpayer’s
share capital. Another strange aspect of alleged commerciality was that on the
following day the other directors tamely resigned leaving the way open for C
and L to control and direct the company.

The reasonable conclusion on the facts was that C the brain behind the scheme
from start to finish had engineered the complete takeover of TC (under the
guise of TC taking over T) so as to obtain a tax avoidance benefit.

15-092 Comptroller of Income Tax v AB Estates

Ltd

Federal Court Civil Appeal No X13 of 1966 (Ipoh)
(1950-1985) MSTC 95

Federal Court of Malaysia

Judgment delivered on 5 September 1966

Income tax — Avoidance — Taxpayer leasing estate at uneconomic rent — Whether
transaction to be disregarded as artificial — Meaning of “artificial” — Income Tax
Ordinance 1947, s 29 (now Income Tax Act 1967, s 140)
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The taxpayer company acquired a rubber estate and leased it to a subsidigpys
$1,200 p.a. The fair rental at that time was about $16,000 p.a. The Comptry b
of Income Tax disregarded the lease as one which was in the nature of g
artificial transaction. The Board of Review decided in the Comptroller’s fayous
but the taxpayer appealed successfully to the High Court. The Comptrg)

appealed. k'

Held: Appeal allowed.

The taxpayer had planned a scheme to acquire a “tax loss” company and leaga’
the estate to it at a low rental so that tax would fall as lightly as possible on the
taxpayer. The lease was not a transaction in the ordinary course of business amf
therefore the transaction was artificial. A

15-096  YEHHSB v Ketua Pengarah Hasil Dalam
Negeri
[(2010) MSTC 10-007]

Special Commissioners of Income Tax
Case stated delivered on 29 January 2010

Revenue law — Income Tax — Deductability of directors fees under s 33(1) ITA -
Chargeability of port handling charges under s 4(a) ITA — s 140 ITA anti-avoidance
provision — Placing of company funds in fixed deposits under director’s names to get
tax exemption — Submission of incorrect returns s 113(2),

The taxpayer was principally involved in the businesses of property investthent
and he was also a shipping agent. The taxpayer became a partner in a parttiézship
LB & Co in 1985 which had two main Singaporean customers namei{yPIL Pte
Ltd and ACL Pte Ltd. LB & Co was a shipping agent for these fyko-ompanies
at the Penang Port. The taxpayer’s income was largely derived ttom shipping
agency activities, whereby it collected agency fees, cargo wpefation charges,
monitoring fees and ship husbandry fees. The appellantwéectived commissions
in relation to these terminal handling charges.

The IRB raised notices of assessment under s 4(a) of the,Income Tax Act 1967,
treating this commission received as business income. The IRB also disallowed
deduction of director’s fees and allowances paid to one of the taxpayer'’s
directors on the basis that these were not wholly and exclusively incurred
in the production of gross income. YEHHSB gave interest free loans with no
fixed repayment terms to its directors from time to time. The directors placed
these amounts in fixed deposit accounts in different financial institutions from
which interest income was derived. The interest income was exempt from tax
for the directors as the deposits were below RM100,000 each and were placed
by individuals. The interest income would have been taxable had the company
placed the deposits. The IRB subjected the interest thereon to tax as income
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of the appellant and not the directors and invoked s 140, the Malaysian anti-

| voidance provision.

There were four issues in this case.

The first issue was whether the terminal handling charges collected by the
appellant should be recognised as gains or profits from a business.

The IRB also disputed the deductibility of director’s fees and allowances paid
to one of the taxpayer’s directors for the years of assessment 2000 to 2002. This
was the second issue.

The IRB took the view in the third issue that the interest income of the fixed
deposits placed by the directors should be taxed on the company thereby
invoking s 140 of the ITA.

The last issue was whether the appellant had submitted incorrect returns for
years of assesgznent 2000 to 2002 when the interest income was not brought to
tax and thergfgre subject to penalties under s 113(2).

Held: The appeal was allowed on the second and fourth issues and dismissed
on thé st and dismissed on third issues.

The)Special Commissioners held the terminal handling charges were collected
.- the course of the taxpayer’s business and should be brought to tax under
s 4(a) of the Act. The appellant had received commission and these sums were
classified as debts to the principal.

The Directors’ fees and allowances were held to be deductible under s 33(1) of
the Act as the relevant director added value for the taxpayer. The director had
been involved in the business for decades and was the wife of the founder,
whose presence in the business generated goodwill for the appellant.

On the issue of the interest on fixed deposits placed by the directors, it was held
that the interest income should be assessed on the company as it was proven that
the funds beneficially belonged to the taxpayer as the funds were withdrawn
by the directors as and when the funds were required by the taxpayer. It was
evident the scheme was thought out by the taxpayer to alter its tax position.
The Special Commissioners held that the IRB was correct in invoking s 140 in
this case.

The taxpayer did not have a legal interest in the funds as these were placed in
fixed deposits by the directors. The Special Commissioner held that penalties
should not be imposed on the taxpayer under s 113(2) for incorrect returns for
not reporting the interest income.

An appeal has been filed in the High Court as both the appellant and respondent
were dissatisfied with decision.
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