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Overview

(new) Companies Ordinance (C

Part 2 of

functions

powers of the Registrar of Companies, which is predominately

administrative, as well as a protective agency 1n ion to the regis n of
documents,
The powers given to the Registrar of the Companies under this Part are

more than those previously conferred under the predecessor Companies

en to him under the

Ordinance (CO). Examples of the

Companies Ordinances include the powers ir th inconsistencies

of the ["r"11]1.|_|-':. (i) upd

(Section 40

annotations to the Register (Section 44).

In summary. Part 2 of this (new) Ordinance contains those initiatives aimed

at improvi ation, facilitat the |

including:

17

rification of

(1) the rat’s powers in relafion to the

tegistration of documents;
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() clarifying and enhancing the Registrar’s powers in relation to the
keeping of the Companies Register itself:

(iif) express instructions and directions for the removal of information
on the Companies Register; and

(iv) withholding residential addresses of directors and company
secretaries and full identification numbers of individuals from
public inspection (which has not yet been implemented as stated
and explored belaw).

Division 7 of Part 2 of the (new) Companies Ordinance (Cap.622) provides
restrictions on the disclosure of residential addresses and full identification
numbers of directors and full identification numbers of company secretaries
to the public. This has been one of the most controversial parts of the new
Cap.622. See commentary at the start of Division 7 of Part 2 for further
information in this regards.

Under this (new) Companies Ordinance details of the residential addresses
and full identification or passport numbers of directors or other officers
(“protected information”) are not made available at the Register to the public,
Only correspondence addresses and partial identity numbers are available.
Note that there is still no automatic protection for such information already
registered on the Register when this Companies Ordinance came into
operation.

A current or former ditector, reserve director or company Secretary
of a company may however, under section 49 of this (new) Compagies
Ordinance, apply to the Registrar and pay a fee to have a correspogience
address substituted for their residential address and any person cad\apply to
have part of their identity number masked (“withheld informgtigny).

This new regime of mechanism for protection of privacf has attracted a
lot of debates and arguments over protection of privagf Fecbdom of press,
investigative journalism and hindrance of civil process, (such as service of
documents). The Privacy Commissioner had also expressed concerns in this
regard,

Back in late March 2013, the Administration announced that they were
shelving those controvessial provisions. In order for the new arrangement
to be operated, the Companies (Residendal Addresses and Identification
Numbers) Regulation, which was originally scheduled to be tabled at
Legislative Council in late May 2013 under the negative vetting procedures,
were to be made to specify the types of persons who may apply for access to
the full personal information and the relevant procedures. In light of these
privacy concerns, the Financial Services and the Treasury Bureau stated that
it was not making the Companies (Residential Addresses and Identification
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at this stage, and as such, were not including these

Numbers) Regulation

isions in t

relevant pProvisio i e -

l (.;f 2013 for commencing this (new) Companies Ordinance.
quarter L c

" t S SRere
: tinue to be implemented, even though company secre
will con

i - : - r s anies Registry
be required o file residential addresses with the Companies Registry

he commencement notice to be made in the fourth

he new filing requirement for company secretaries addresses
o r taries will

i he commencement of the Companies Ordinance. The disclosure

. Y i -~ . Q. B S & o
ulpf identification numbers of directors and company secreraries as well
of iden

as ather individuals (e.z. liquidators) are dealt \Wf'ith in ll'u-_ same -prf;\'tst-.i{li
in this (new) Companies Ordinance. Pc:mh.ng tur:hcrrds:'!:bc;r-.ullun:x Im ;;
pew arrangement with regard to direcrors Pf-‘sf-:ma]‘ informatdon, nic =
idcntiﬁcar_iﬁn aumbers of company secretaries and these other relevan

individuals will continue to be made available on the Companies Register.
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Division 1 Preliminary

20. Interpretation

(1) In this Part—
FAS— BT T e
w""P"".:’af}ﬁ aﬂ njs;liﬂg::sl(ong company registered under section 777(1); or
(b) a compan; that was, at any time before the_: commencement
date of Part 16, registered in the register kept under
section 333AA of the predecessor Drd'mance:_
digital signature (¥{15% %) has the meaning given by section 2(1) of the
Electronic Transactions Ordinance (Cap. 553);
document (3C{F) includes a document in electronic form or any other
eie;or]:rlt}c signature (%3 &) has the meaning given by section 2(1) of
the Electronic Transactions Ordinance (Cap. 553): _
in electronic form (¥ ;) means in the form of an electronic record;
in hard copy form (F) A J3) means in a paper form or similar form
capable of being read.
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Register under this (new) Companies Ordinance (Cap.622) issued by Financial Services anc
the Treasury Bureau on 28 March 2013,
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(2) Inthis Part, a reference to delivering a document includes sending,

supplying. forwarding or producing it.

COMMENTARY

Overview

This section sets out the various definitions in Part 2 of the Companies
Ordinance.

Definition of “company” under section 20(1) of this Ordinance
The definition of “company” essentially is the same as the previous
definition of “company” of section 2(1) of the predecessor CO. Note that it
also includes in the definition a registered non-He ng Kong company,

The definition of “digital signature” follows the previous definition of
g g
“digital signature™ of section 2(1) of the predecessor CO.

The definition of “documents” under the new Ordinance is wider. It not
only includes the previous definition of “document” of section 2(1) of the
predecessor CO, but also covers in “documents” in electronic or any other
form in the Part 2 of the Companies Ordinance,

The definitions of “electronic signature”, “in electronic form” and “in hard
copy form” follow the previous definition of “digital signature” of former
section 168BAA(3) of the predecessor CO.

Proper delivery of a document under section 20(2) of the Qrliihance
This clause re-enacts section 346(5) of the predecessor Compaty\Ordinance
in regards to the definition and what constitutes acceptibipyand proper
delivery of a document. See also sections 346A(5) Yol S48(5) of the
predecessor CO).

Division 2 Registrar of Companies

21. Office of Registrar

(1) The Chief Executive may appoint a person to be the Registrar of
Companies.

(2) The Chief Executive may appoint other officers for the purposes
of this Ordinance.

, " oy
Part 2: Registrar of Companies and Companies Register

3) For the purpose of the registration of companies under tlllis.
Ord(in)ance an office is to be established at a place designated by the Chief
Executive. -

(4) The Chief Executive may direct a seal to be prepar_ed for
the authentication of documents required for or connected with the
performance of the Registrar’s functions.

COMMENTARY

Overview o o _ —_— _
This section provides for the Chief Executive’s powers to, mfer alia, appoint
the Iicgi-itrar of Companies and direct a seal to be prepared for the

authentication of documents.

Equivalént provisions in the predecessor CO
79 $ection re-enacts section 303 of the CO.

itional Arrangements . )
?::222 holding tfl;m office or acting in the office of the nRtfglsrjrar ::
Companies immediately before {I?r.: commencement date o.t sccuon--_
continues to hold or act in that office (as ‘the.case may be) 's,i [f dw. per;c.)r}
were appnintcd under subsection '-315'_1]! of this (new) Cap.622 (Section 2(1)
of Schedule 11 of the Companies Ordinaace).

The place directed or last directed by the Chief Exccur_irc._ to be an ::ft"jce
for registration of companies under section 303(1}. of the predecessor
CO before the commencement date of section 21 is [(J\l}t‘fﬂ@df.’d :is
the place that has been designated under subsection EIIE3J (?ecuon 2(3)
of Schedule 11 of the Companies Ordinance). The Registry is lt:c.at::d at
Queensway Government Offices, 66 Queensway, Admiralty, Hong Kong,

The seals to be prepared for the authentication of documents which were
directed under former section 303(4) of the predcccss?r L_{) are Now to 1;:
prepared in accordance with new subsection 21(4) of this (new) Cap.622
(Section 2(2) of Schedule 11 of the Companies Ordinance).

22, Registrar’s functions

The Registrar’s functions are those conferred on the Registrar by or
under this Ordinance or any other Ordinance.

21.01

21.02

21.03




: Part 5 f

TRANSACTIONS
"IN RELATION TO
' SHARE CAPITAL

_ Preliminary
. Solvency Test
Reduction of Share Capital
.~ Share Redemptions and Buy-backs
" Financial Assistance for Acquisition of Own Shares

view of Part 5

' the Companies Ordinance contains initatives that aim at facilitating
operation. It principally deals with the following transactions
share capital:
Reduction of share capital (Sections 209 to 232);
Share redemptions and buy-backs (Sections 233 to 273); and
Financial assistance for acquisition of own shares (Sections 274 to
289).
the commencement of this Companies Ordinance on 3 March
t from passing a special resolution for reduction of share capital
med by a Court order under sections 226 to 232, a company
w reduce its capital by special resolution supported by a solvency
signed by all directors without confirmation by Court order (&
ve court-free procedure’). Members and creditors in turn also
right to apply to the Court for cancellation of the special resolution
215 to 225).

uniform solvency test based on cash-flow (Sections 204 to 208) is
d for the different types of transaction under this Part 5.

triction of financial assistance has been relaxed for both listed
ed companies, for example, for the purposes of employee share
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Pt 5: Transations in Relation to Share Capital

Share redemption and buy-backs is now open to listed cgh
(Sections 257 to 266), exwep? that listed companies must not make 54
out of capital in respect of a buy-back of its own shares on
exchange (Section 257(3) of the Ordinance).

. pock contract (ﬁﬁﬁ@@ﬁ%{]) means a contract
a company relating to any of its shares—
. a contract to buy back those shares; but -
; -m:orl:ich the company may (subject to any conditions)
i entitled or obliged to buy back thosg shares;
{ﬁjﬁiﬁﬂiﬁﬂ), in relation to t]_w making of a pa:,rm:;::;
“means those profits out of which the company co
"a distribution equal in value to the payment; . ’
ange controller (FEFIFEH|N) has the meaning given
1 ofPaﬂ: 1 of Schedule 1 to the Securities and Futures
() the assistance does not exceed 5% of the paid up share cs can ST1): p s
reserves o the company (Section 269; : fangﬂﬂge'_’MP“_PEr Sk *fﬁ?ﬁg?.“”cm
(i) all members have approved the assistance by written regy : newspaper that 18 53:(:$;1p1:: ?égl;ﬁs% Iﬁg{ Sramecs
(Section 284); or guage —— - . | .
(iii) the giving of assistance is approved by ordinary resolugy 1 oe newspaper that is s?e_c:ﬁefl under Subsec.non C[ﬂnese
members and no application is made to the Court by rheq Chief Sccretary for Administration may i_PeC&fY -
holding at least 5% of the total voting rights or, if made, the| B s and English language newspapers for the Esu?;othe
confirms the giving of assistance (Sections 285 to 289). ‘and must publish a list of the specified newspape

on ;'_f

The former regime of financial assistance has been reinstated
Ordinance (as contained in Sections 275 to 289 of the Ordinance) gy
with a solvency statement made by the directors, who approved the op

of assistance, a company may give financial assistance in the fal
circumstances;

>C O

Part S
TRANSACTIONS IN RELATION TO SHARE CAPITAL

COMMENTARY
Division 1 Preliminary

s L5 ol sets out the meaning of certain terms used in Part 5 of the

. Interpretation
(1) In this Part—

Commission (5: % #]) means— M

(a) subject to paragraphs (b) ang (), 'the Securities and Fut

Commission referred to in Zettion 3(1) of the Securities

Futures Ordinance (Cap.571);

(b) if any relevant transfer order made under Section 25 of

Ordinance is in force, the recognized exchange co

concerned or both the Securities and Futures Commissi

and the recognized exchange company concerned,’

accordance with the provisions of that order; or

(¢) if any relevant transfer order made under Section 68 of! I

Ordinance is in force, the recognized exchange cont

concerned or both the Securities and Futures Comr o

and the recognized exchange controller concerned,

accordance with the provisions of that order: 1

Anitions of “Commission” and “recognized cxcl}ange control-
et out in section 2(1) of the predecessor CO are remt_ated here;
‘definition of “contingent purchase contract” in section 4.9E(l)
he predecessor CO is adopted in the definition of “contingent
ck contract’; :

‘definition of “distributable profits” is extracted from section
) of the predecessor CO; and o
definitions of “specified Chinese language newspaper” an
cified English language newspaper” are extracted from section
3)(a) of the predecessor CO.

Hon 203(2) of this Ordinance empowers the Chief Secretary _fo[:
istration to specify a list of Chinese language newspapers and Englis
newspapers for the purposes of Part 5 in the Gazette.

314 315
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203.03

204.01

204.02

neactions in Relation fo Share Capital

Cap.622: Hang Kong Companier Ordinance Purt 5 T
Equivalent provisions in the predecessor CO
This provision reinstates sections 2(1), 49E(1), 495(1), and T1AQ)G oy test
. i tisfies the solvency test in relation to a transaction if—
Transiti ediately after the transaction there will be no ground on
ransitional Arrangements which the company could be found to be unable to pay its
‘Chlnese language newspapers and English language newspapers B and
in the list of newspapers last published under section TIA( .!:;:;__
the predeceasor; CQ) weill. be treated sug, the “specified Chinese [z, . (i) if it is intended to commence the winding up of the
newspaper” or as a “specified English language newspaper” (as . ¥ B pany Wi thin 12 months after the date of the
e be-} i the pucpossaof Bare S.of dhe Companies Ordinaneg transaction, the company will be able to pay its debts
the Chief Secretary for Administration publishes a list in du}, t; in full within 12 months after the commencement of
under subsection 203(2) of this Ordinance. See also sectim; the winding up; or
AehedaleL4iof i Dudinage, 3 in any other case, the company will be able to pay its
debts as they become due during the period of 12 months
Division 2 Solvency Test I .,, ;mmediately following the date of the transaction.
- 3
204. Application of Division Q.() , = SR
This Division has effect for the following transactions— &O .'I
(@) a reduction of share capital by special reso \l~ B
SI{pported by a solvency statement under Subdivisimb ' : jon provides a uniform solvency test to:
Division 3; .
b apa i 1 - pn Of capitak
" bfyﬂ:ﬁlﬂﬁ;?g{;i?;:ﬂif; respect of a sharc OsgpiEy rfédcmptiou or bu‘}’-?ack out of capital; and
(c) the giving of financial assistance by a#\-tompany u iving of financial assistance.
Subciviai G Divisio % F predecessor CO there were three different solvency tests for the
ed three types of transaction.
COM&IENTAT{;;'_ o ay satisfies the required solvency test, if:
ediately after the transaction there will be no ground for a company
Oversien be found to be unable to pay its debts; and
company will be able to pay its debts in full within 12 months of

This new section provides that Division 2 of Part 5 of this Ordinance [
the solvency test) applies to a reduction of capital, share redempti .
_buf_.?—back out of capital and the giving of financial assistance, these bei
in essence, exceptions to the ‘capital maintenance’ doctrine, which P ovid
that the share capital of a company cannot be returned to its shareholds

except upon a winding up of the company. See T 2 :
App Cas 409. pasy: oo Lier o W istorn R

mmencement of the winding up or the completion date of the
ansaction, as the case may be.

lvency test under this section 205 is essentially a ‘cash-flow” test. For
n of the ‘cash-flow’ test, sce the case of Lau Siu Hung v Man Kwai
013] 1 HKLRD 356.

lent provisions in the predecessor CO
on restates section 47F(1)(d) of the predecessor CO and also

643 of the UK Companies Act 2006.

Equnt provisions in the predecessor CO
There is no equivalent provision in the predecessor CO.

316 317
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206. Solvency statement . . |
- g mpany’s state of affairs and prospects; affd ‘

g cog,llprhe Jiabilities of the company (including contin-
. liabilities) in forming an opinion for the making

(1) A solvency statement in relation to a transaction is a staten
each of the directors making it has formed the opinion that the
satisfies the solvency test in relation to the transaction.

(2) In forming an opinion for the purpose of making a gq
statement, a director must— 1

(a) inquire into the company’s state of affairs and P
and
(b) take 'imo account all the }iahi.liti?s F.'rf the company (ing] will be due ata future
contingent and prospective liabilities). 1 Ch 576
3) A SOIVEHC};:t?wt?eBt‘-ﬁ . 2 : g ﬂ:le obligation to “take into account all the liabiii;i;:s of the
o). el bemlbes o Bt of e « Cnpary 1956] BCLC 261 30263
must s e
. i der the
(i) the date on which it is made; and the predecessor CO, there is fio rﬂqulfcme't‘;le‘”;;venar
(ii) the name of each director making it; and ' Ordinance to attach an auditor’s report to )
(c) must be signed by each director making it.

(4) Subsection (3)(a) does not apply to a solvency statement
for the purposes of the giving of financial assistance by a company iy &
Subdivision 4 of Division 5. .
)

ospP l:tive
\cy statement. B
e hility i iability which, pursuant to an exisung
]iabﬂltl'j' % Znhzt;hfccurrencepof a certain event. See
e msZU%DQGZ] 2 All ER 111. On the other hand a

I'J [liahilitv that is certain to arise in th_c‘future,
-l f date. See Stomegate Securities Ltd v

O8]

that a transaction could be rendered unlawful if the solvency
t comply with this section 206, however see the matter R.E
i n?sn dminisiration) [2005] 1 BCLC 41 for the contrary to this

quulrc & (]
o dle dI.tECtOIS to state [h.ﬂl tl 1E hav
= am EPP&IS )

COMMENTARY nion that the company satisfies the solvency test; whether it

' so or not is irrelevant.
Overview : :
The directors are now required to prepare a soly ency statement for: B s it e piredecesior C
n adopts, in substance, the approach .Stt :}ut<d e
F(1)(d) and 47F(2) of the predecessor CO. (which prcm_ ;_: =

in respect of financial assistance by an unlisted company for 'e
an acquisition of shares in the company of its holding company).

Section 643 of the UK Companies Act 2006.

under
(i) reduction of capital; (o

(i) share redemption or buy-back out of capital; and
(iii) the giving of financial assistance.

Except for the giving of financial assistance, the solvency statem
must be in the specified form (Form NSC1 7) (Sections 206(3
and 206(4) of this Ordinance) and must be made and signed by
directors (Sections 206(3)(c) and 206(4) of this Ordinance). Altho
this section 206 does not expressly state how many directors shol
make and sign a solvency statement in the case of financial assis 1
it is suggested that it must be a majority of the directors {which
reality should be those directors who are to vote/have voted in fave
of the relevant board resolution approving of the giving of finang
assistance),

nces regarding solvency statement

or who makes a solvency statement without having rcascnlnr;;
5= ] .
nds for the opinion expressed in it commits an offence a

I-‘ a) on conviction on indictment to a fine of $150,000 and to
! imprisonment for 2 years; or

318 319
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PART 10 MM .
) NTARY
DiReCTORS AND Company SECRETARgg o |
Division 1 Appointment, Removal and Res
i Nation 7 imi / :
;- .des that a public company’ and a company hr?]te{i
Subdivision 1 Requirement to haye D ) , have at least 2 directors (Sections 453(1) :Imd -;4'::3(2) of
Ct ons named as directors in the incorporation form gfa
- pe! Sl s of the company (Section 453(3)
453. Public company and company limited & treated as T.hf first du:ec.nzrt. of the : P e, dbgincd
to have at least 2 direct by guarang Gubsections 453(4) and 453(7) simply restated U
irectors - first director from that of sections 153(6) and 153(7) of the
(1) This section applies to— :
(a) apublic company; and section 153(3) of the predecessor CO, a company and
(b) acompany limited by guarantee. the company commits an offence when 2 company has less
(2) The company must have at least 2 directors. A 1. However, note that this offence has not been included in
(3]- Willh effect from the date of incorporation of th mpﬂﬂieﬁ Qiedipasio, . .
the first filreCtOI'S of the company are the persons et of directors fall below 2, any power of a director
dIregtnrs in the incorporation form delivered to the cs to increase the number of directors or to summon 4
Section 67(1). L may be exercised by the only director (Sections 453(.3:'
(4) A person who is deemed to be a director of the 1 - 3 P-::;wcr was confirmed by the Court in the case c:-ff gj;fg
2 o S— 1 o B
Section 153(2) of the pre-amended predecessor Q dinas Co Lid v Lee Sip Hap (unrep., Civ App No 140 o '
before th'e commencement date of this section continues ) er 1985).
to be a lc!lrector of the company as if Section 19(1) of Seien;
Companies (Amendment) Ordinance 2004 (30 of 2¢as) isions in the predecessor CO 453.02

s 453(1) and 453(2) of this (new) Cap.622 are co?npambl:?t.o
! ;:1) of the predecessor CO. Subsection 453(3) of this Cap.622 1s
 to section 153(2) of the predecessor CO.

enacfted, l.f:mi[ a notice of appointment of a directar 15 deli .
Registrar in accordance with Section 645(1). 3
d(S) If a power specified in subsection (6} Is exercisable I all
under the company’s articles where the rm;yer of direc  this Cap.622 are in essence substanta y
Y & Bons 453(4) and 453(7) of this Cap. PR

_bEIOW ﬂ_:ﬂ number fixed as the necessary agorum of direct e vith fgt of sections 153(6) and 153(7) of the predecessor coO
is tﬂ::(f:rc:salzul'_3 also where the numbef ot directors is reduced | subsections were redrafted accordingly for this new law.
number required by subsection (2). P E

to f ]lE pl'u POSC ﬂ] bs f = ﬁf a ©C (9] T ﬂlﬁ nuI[lel' ﬂf d.l.l'ﬂ Tors T mon @i
( t) Su dlI tor to Increase ctors Or to Sum
i 3 £ L'IIldEl secton 153(:)) Gf r_ht Prﬁdecﬂss”[ C{] can now [Dmld

: : : 5 thi w) Ordinance.
(a) increasing the number of directors: or 5 453(5) and 453(6) of this (new)

(b) calling a general meeting of the company,

but not for any other purpose.
(7) In subsection (4)—

pre-amended predecessor Ordinance (2T Ritf ( LIE-§" 3/

the predecessor Ordinance that was in force immedi

it was amended by Section 19(1) of Schedule 2 to the Col
(Amendment) Ordinance 2004 (30 of 2004).

Arrangements P

53(2) or 153A(2) of

the predecessor CO, as the case may be,
the deeming appointment of persons named in the incorp

oration

on 12 of this (new) Companies Ordinance.

it i ;, see sectd 1 .
L tee, see section 9 of this (new) Companies

of company limited by guaran

712 -
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form as the first directors, continues to apply to a cog

registered under the predecessor CO (Secton 88 of
(new) Cap.622).

the predecessor CO

..ﬂsiﬂ B \
is comparable to section 153A(1) of the

cheg ) herein

herein 1S comparable to Section 153A(2) of the
454. Private company required to have at least one

T

(1) A private company must have at least one director. and 454(4) are substantially the same as sections 153A(10)

(2) With effect from the date of incorporation of a prius
the first directors of the company are the persons named agj
the incorporation form delivered to the Registrar under ;

(3) Apersonwho is deemed to be a directorofa private
Section 153A(2) of the pre-amended predecessor Ordinan
before the commencement date of this section continues tg
be a director of the company as if Section 20(1) of Schedule2
panies (Amendment) Ordinance 2004 (30 of 2004) had not
until a notice of appointment of a director is delivered to §
accordance with Section 645(1).

(4) In subsection (3)—

pre-amended predecessor Ordinance (125THTHY (BT 5
the predecessor Ordinance that was in force imn
it was amended by Section 20(1) of Schedule 2 to the.(
(Amendment) Ordinance 2004 (30 of 2004). \

the predecessur CO.

mation of reserve director of private company

te company has only one member and that _member is the
the company, the company may bya I‘FSO!.U‘ID]'I passed ata
- a:@ despite anything in its articles, nominate a person (other
' Wte] who has attained the age of IS_years as a reserve
he company to act in the place of the sole director in the event
irector’s death.

, pomination of a person as a reserve director of a private
es to have effect if—

) before the death of the director in respect of whom the person

‘was nominated— . :
(i) the person resigns as reserve director in accordance
b with Section 464; or :

" (i) the company at a general meeting revokes the

nomination; or _
i) the director in respect of whom the person was nominated

3 | ceases to be the sole member and sole director of the com-

pany for any reason other than the death of that director.

COMMENTARY

Overview
This section provides that a private compagy’ wust have at least o8
(Section 454(1) of this Cap.622). Th&\ber¥ons named as d
incorporation form of a company will be treated as the first ¢
the company as prescribed in subsections 454(2) of this (new)

Subsections 453(4) and 453(7) of this Cap.622 restated the
appointment of a first director as allowed under sections 153(6) an
of the predecessor CO. Previously, under section 153A(3) of the
CO, a company and every officer of the company commits an @
a private company has no director. This offence has not been i
new Companies Ordinance (Cap.622),

s nomination of a person as a reserve director of a private
»s to have effect under subsection (2), the company must
otice to the Registrar in accordance with Section 645(4).

ect to compliance with the conditions specified in
5), in the event of the death of the director in respect of whom
director is nominated, the reserve director is to be regarded as
of the company for all purposes until— _

a person is appointed as a director of the company in accor-

. dance with its articles; or / _
the reserve director resigns from the office of director in

accordance with Section 464,

éver is the earlier.

9

For definition of private company see section 11 of this Companies Odinances

714 715
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455.02

5 Ay Secretaries
Cap.622: Hong Kong Companies Ordinance Part 10: Directors i o

(5) The conditions specified for the purposes of
(a) that the nomination of the reserve director jy
have effect under subsection (2); and
(b) that the reserve director is not prohibited by law;
fied from acting as a director of the company,

COMMENTARY

ies shall nor appoint a body corporate to be its director:

TR

10 ) ' =
J. ' \'r” that is 2 member of a group of companies of which

COMMENTARY By is a member; and

Eﬁgd by guaramf:c.”

=nt of corporate director(s) for the afore-said companies Is

1 under subsection 456(3) of this Cap.ﬁz?_‘. I?i?wev-er, ss(tif.:

 new subsection 456(4) of this Cap.622, the liability of a body
orts to act as a director or to act as a shadow_dlrcctot,

ﬂ; El::;pauies Otrdinance or the predecessor CO will not be

Overview
This provision provides that where a private company has g
who is also the sole director, the COMPpany may nominate g s

has reached 18 years old, to act in place of the sole directaf i 4
death of the sole director,

When, in the case of a private company, where the private
() nominates a reserve director; or (i) when the nomination g
director ceases to have effect, the private company shall make
above to the Registrar of Companies ("The Registrar’), within
the nomination or the nomination ceasing to have effect
and 645 of this Cap.622).

¢ of this (new) Ordinance maintains the res:rin_:n'on t:}!aF a
ody cannot be named as a company director (as Fh:s resmcu_un}
0 Placg in the predecessor CO) _in: (1) pubhc‘ CU[I;EE}:‘JES.._:
limited by guarantee; and (iii) private companies WhiC bar
: group of companies of whicha listed company is 2 mlerr;L ' e.z
- private companies, they are required by this provision to hav

; el rand
Equivalent provisions in the predecessor CO director who is a natural person to enhance transparency

Section 455 herein is comparable to sections 153A(6) 1 15258
predecessor CO.

isions in the predecessor CO _ )
 456(1) and 456(2) herein are comparable to sections 154A(1) to
“the predecessor CO.
n 154A(4) of the predecessot CO, a corporate ‘duci:éor
i i c for the afore-said companies is deemed to h_ave \'af:ared its ;::d :]el
Gt RIS oy that isa member of a group of ¢o , of a period of 6 months from the date of appointment
( - iy III'Ste'd ;U;"Pg‘aﬂlaymlsna g i e thereafter shall be null and void.
¢) acompany limite tee. -

) - . . the consequences for appointment of any corporate director

ective companies under this (new) Companies Ordinance are
2 than those prcscr,ibed under the predecessor CO, because such
is void ab initio (Section 456(3) of this Cap.622). However, the

456. Restriction on body corporate being director

-

(1) This section applies to—
(a) a public company;

(2) A body corporate must not be appointed a dire
company.

(3) An appointment made in contravention of subsection (2)
(4) Nothing in this section affects any liability of a body
under any provision of this Ordinance or the Companies (Windin
Miscellaneous Provisions) Ordinance (Cap 32) if it—
(a) purports to act as a director; or
(b) acts as a shadow director, although it could not, by ¥
this section, be appointed as a director.

of public company, see section 12 of this (new) Companiles Or&n:nc;
of private f:ompal:t\', see section 11 of this [n_ew) Cnmpa_mes 0( Can :mies
n of company limited by guarantee, see section 9 of this (new) Comp

716 8
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Part 15

DISSOLUTION BY
STRIKING OFF OR
DEREGISTRATION

Striking off

Deregistration

Property of Dissolved Company and Other Miscellaneous
Martters

Restoration to Companies Register

Overview of Part 15

15 of the Companies Ordinance (Cap.622) contains provisions on:
ing off and deregistration of companies; (ii) restoration of companies
) have been struck off the Companies Register or deregistered by the
ar; and (iii) other miscellaneous matters, such as the disposal of
ertics of dissolved companies.

Under the provisions of this Part 15, the procedures for the striking off and
restoration of companies are now streamlined. New requirements are
imposed to prevent possible abuses of the deregistration procedute.

anilining the procedures:

(1) The procedure under the predecessor CO for striking off a company
which are not in operation or carrying on business is now simplified
under the new Companies Ordinance (Cap.622) (Sections 744 and T46);

(2) The procedure for the restoration of dissolved companies is also
streamlined as administrative restoration by the Registrar without
recourse to the Court is possible (Sections 760 to 764) as well as
restoration by the Court itself (Sections 765 to 768); and

(3) Under the predecessor CO, there were two routes available for
companies which have been struck off or deregistered to be restored
or reinstated to the register by application to the court. They were
respectively under former sections 291(7) and 291AB(2) of the
predecessor CO and are very similar in nature. The two streams
have now been merged into one provision under this new Ordinance.

]




Part 15: Dissolution by Striking Off or Deregisiration

Cap.622- H, ang Kong Companies Ordinance
A ining the procedures for restoration of dissolved

Deregistras, .
EFEgISTration versyy w::a‘iw‘g.@
companies by court order

Deregistration i 1 |

e eg;“ f_‘:‘adt-::H 1s a simpler and cheaper way tg dissaly, :

o r:]n g-Up process. Under the prcde-ccssor CO .
s 3 y > &5

ma pg Y to the Registrar for deregistration under fo, . ]

bredecessor CO, subject to certain condition b

S,

Part 15
] DISSOLUTION BY STRIKING OFF OR DEREGISTRATION
Under the former section 291AA of the prids
CESsor
0, Division 1  Striking off

conditions had to be i
t before a Pptivate ¢
Ompany wyg

deregistered:
chdivision 1 Registrar’s Power to Strike off Name of Company

(a) the com
pany has not commen
C + - . - .
ed operation o not in Operation or Carrying on Business

not i i I
i been in operation of carried on business f; three
) it has no outstanding liabilities: and T

(c) all i
) the members agree to the deregistration, 4. Registrar may send inquiry letter to company

without going throush thm g i ; (1) Ii‘the Registrar has reasonable cause to believe that a company
i g € “’lndlﬂg-up Pproc v W ™ - - =
(new) Ordinance also extends the applicas ess. Now section 7 et in pperation or carrying on business, the Registrar may send to the
procedure to companies fimiseqd b}'gmmp,}-j C;Ef; ofa voluntary ¢ y by post a letter inquiring whether the company is in operation or
. e, T,
that must be met before the company ma*l-l be j:::;:s,t;h Etht i
. ) red have |

expanded as prescribed in section 750 of this (new) Ordj '
Possible Abuses I

{-,,.
OQ ing on business.
(2) A letter must be addressed—

(a) to the company at its registered office;
if notice of the company’s registered office has not been given

(b)

to the Registrar, to the care of an officer of the company; or
if there is no officer of the company whose name and address
are known to the Registrar, to each founder member whose
name and address are known to the Registrar.

(3) Ifthe Registrar is of the opinion that the address of the company’s
company, the new C : : gis red office cannt?t be ascertained or that a lerte;i under subs'ection (1)
P a_p =sri f-:'r1r1pzl~rm_-s Orj:hnan::e (Cap.632) ¢éxpands the co unlikely to be received by the company, tht? Registrar may, mstead of
hanii or dercg_isll:rannn to includesiveme el ing a letter under that subsection, publish in the Gazette a notice that,
PPlicant company that it is not 4 party ta any legal - I?e unless cause is shown to the contrary, the company’s name will be struck
7, B Proceccin ' off the Companies Register, and the company dissolved, at the end of
3 months after the date of the notice.

Itis suggested that deresistras;
. 3 egistration has been . R
used by companies whogs & R (©

on the Government by Amen
Tithe G Y way of bong g Z
i y Pacanfa. As the Gave ;
b7 ::31 :rnm[h ovable Property, the Government has ta mf I::bﬁc t
€ property. To minimize such abused use\of derlt:gistm ic

H ]
ong Kong (Sections 750(2)(d), 750(2)(e), and T50(2)(6)).

This Part 15 contaj
; tains the newly fo ;

business and improving l'fgulatjm;; tmed initiatives aimed af Facil - ——

5 . MME

(@ :z:;dmgm the voluntary deregistration procedure to -

es; guarantee 1
(b) imposing additional . Registrar’s right to send an inquiry letter to determine if a company is
Bl conditions for deregistration of de nct: still in operation or not
If the Registrar has reasonable cause to believe that a company is not in

operation or carrying on business, the Registrar may send an inquiry letter

(<) introducin
£ 4 new proced e . 1 ]
P ure of “administrative restoration™ of i
- (*First Inquiry Letter”) to the company for its status by post.

dissolved company by the Registrar; and

1
" 1195

744.01




Cap.622- Hong Kong Co mipaies Ordis
Bart 15: Dissolution by Striking Off or Deregistration

The inquiry letter must be sent to: :
(b) publish in the Gazette a notice that, unless cause is shown
1 to the contrary, the company’s name will be struck off the

Companies Register, and the company dissolved, at the end

of 3 months after the date of the notice.

h A letter must be addressed—

_ (a) tothe company at its registered office;

.~ (b) if notice of the company’s registered office has not been
given to the Registrar, to the care of an officer of the
company; or

(c) ifthereisno officer of the company whose name and address
are known to the Registrar, to each founder member whose
name and address are known to the Registrar.

The Registrar is not required to send a letter to the company under
ion (2a) if the Registrar is of the opinion that the address of the
swegistered office cannot be ascertained or that the letter is

ol to-be received by the company.

\L_é\ N COMMENTARY
00

(1] _r?gisrered office of the company;
() if no registered office has bef_:r; e
__ company’s officer; or :
(i) each founder member who

Registrar.

ported, then to

5¢ name and addresg st

e :I&].hte?:t:ive means of inquiry by the Registrar
¢ Registrar may, instead of send; i
1 : ¥, ndi i
the Gazette if the Registrar considerz.g o inquiy letter, pubjigy

(1) the address of such company’s regj

i . . stered of
(ii) the First Inqu.lr}' Btk it asbic s ered office cannot be 4

to be received b '

In such a case, the e
: procedures for strikin

Unless s_hcwn to the contrary, the com sfj‘t)'ff o Cﬂ'mP&ﬂ?

Companies Register,’ ' el

and the company i :
3 months after the date of the no::[cs:ih ;SGd;:;;ndlssalved
=

s

i

Equivalent isi :
Provisions in th
744.03 This section herein [ Essccostsn: CO

is comparabl i
the predecessor CO, st N 291(1), 291{5)1 and

ar’s duty to follow up with a second inquiry if no initial reply
the Registrar either: (i) does not receive reply to its First Inquiry
er: or (ii) receives a reply to the First Inquiry Letter that the company is
y operation or carrying on business within one month after sending the
Inquiry Letter, the Registrar must within 30 days after the end of that
one month send the second lerter to the company by registered post.

745.  Registrar must follow up under certain circumsta
RS

(1) This section applies if withi
under Section 744(1 }_f'IJ ies if, within one month after sendiyy

((;)] :Ee [l{{eg_lstrar does. not receive a reply to the ictter; or
e egxs@r receives a reply to the letter to m\" ;
i company 1s not in operation or carry ngon B:s?nﬁ' |
(aJe Regl_strar must, within 30 days aftehhtend of: that G
subject to subsection (4), send to the co o

post another letter— e

(1) refern'ng to the le
tter sent
(1) stating that— o
f‘;) no repl_',.' to it has been received: or
) the Registrar has received a reply to it to the.

that the com ] .
pany 1s not in operati
on business: and Porafigh RS

tents of the Second Inquiry Letter

second letter must refer to the First Inquiry Letter and state that there
either: (i) no reply to the First Inquiry Letter has been received; or (i) that
Registrar has received a reply that the company is not in operation or
Section 744(1 7 carrying on business.

Addressee of the Second Inquiry Letter
The second letter must be sent to:

i) tegistered office of the company;
i) if no registered office has been reported, then to the care of the

company’s officer; or
(i) each founder member whose name and address are known to the

Registrar.

For definiri o i
ehnition of Company Register see sections 2(1) and 27 of this (new) Cap.622.
new) Cap.622.

1196
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745.04

746.01

Cap.622- Hong Kong ¢ ampanies Ords
= s O,
e Part 15: Dissalution by Striking Off or Dersgistration

walent provisions in the predecessor CO
section herein is comparable to former section 291(6) of the 746.02

B <o CO.

wsitional Arrangements
on 129(1) of Schedule 11 of this (new) Companies Ordinance provides  746.03

rmet sections 291(2), 291(3), and 291(6) of the predecessor CO
e to apply to the striking off the register of the name of a company
bo the dissolution of the company if, before the commencement date of
ion 1 of Division 1 of Part 15, the Registrar has sent a letter to the
y under former section 291(1) of the predecessor CO.

129(2) of Schedule 11 of this (new) Companies Ordinance further
that former section 291(6) of the predecessor CO continues to
to thesstriking off the register of the name of a company and to
ssohition of the company if, before the commencement date of
w2’ 1 of Division 1 of Part 15, the Registrar has published in the
' gute 4 notice in relation to the company under that former section 291(5)

;Ih'he Registrar may dispense with the sending of second |,
¢ address 01_“ suc}? company’s registered office canney b 'Em:_f
second letrer js unlikely to be received by the Company, -
Equivalent isi i |
s, -0t provisions in the Predecessor CO
§ Section is comparable ¢ sections 291(2) 2
the predecessor CO. g s’ "3

Ll_nder this Sff:ﬁ(}n 745, the Gazette notice is to be Published

\mth_thf: sending of the second letter instead of Waiting f i .

sending the second letter. .r".kccurdjngi Y, the time for the Pi);’;ﬂm‘-‘
ure

746. Registrar may strike off Company’s name
Q\L‘ predecessor CO,

the notice, ~ Subdivision 2 Striking off under Other Circumstances
(2) The Registrar must ish i '
publish in the Gaze <
the company’s name has been struck off the CGIEI:;:H?S: ;:gdls:ar \ 1. Registrar’s duty to act in case of company being wound up

(3) On publicat f : 2
dissolved. on of the notice under subsection (2), the .

(1) Subsection (2) applies if-—

(a) acompany is being wound up;

(b) the Registrar has reasonable cause to believe that—
(i) no liquidator or provisional liquidator is acting; or
(i) the company’s affairs are fully wound up; and

(c) the returns required to be made by the liquidator or provisional
liquidator have not been made for 6 consecutive months.

2 Subject to subsection (5), the Registrar must publish in the Gazette,
ind send to the company or the liquidator or provisional liquidator (if any),
notice that, unless cause is shown to the contrary, the company’s name
Will be struck off the Companies Register, and the company dissolved, at
the end of 3 months after the date of the notice.

(3) A notice to be sent to a company must be addressed—

(a) to the company at its registered office;
(b) ifnotice of the company’s registered office has not been given

to the Registrar, to the care of an officer of the company; or

Companies register

f’}f'rf:r the R:gis_trar has published notice in the Gazette for the pro sedl' riki
off, under sections 744 or 744 of this (new) Cap.622, nless causcpois

at the end of 3 monghs after the respective date of the notice in the

;‘he Registtaf must then publish 4 second Gazette notice indicati
© COmpany’s name has been struck off the Companies R!:gister.
Publication of the notice, the company is dissolyed.

1199




747.01

747.02

Part 1.5+ Dissolution by Striking Off or Deregistration

Cap.622: Hong Kong Companies Oridittancy

n reported, notice can then be sent

b 1o registered office has bee
or (i) each founder member whose

- of the company’s officer;
address are known to the Registrar.

dispense with the sending of notice to the company, the

(c) ifthere is no officer
ofthe com
are known to the Registrar, togc:r::}[;wfh .
name and address are known to the R o
egi

4 i ;
be ‘:Edi):lr ;S:;t:cc ﬂ:u ]be sent to a liquidator or Pprovisi -
0 the liquidator or provisi gl ar MAay
last known address. 3 onal liquidator ‘or vaisional liquidator if it considers their name and addresses
ascertained or the notice is unlikely to be received by the company,

(5) The Registrar i g
5 1S not required to send a notice ot Of provisional liquidator.

the liquidator isi iqui
5 Ofgl ; Opf-n I_g; ptli;c:tris_zonal liquidator under subsection
(a) the address of the company’s registered o
and address of the liquidator or provisi d
case may be) cannot be ascertained: i
(b) the I'IDIICG is unlikely to be receive:ior l
liquidator or provisional liquidator (a:y the"
mgﬁ: C;*’Luf;t:r.publlshing a notice under subsection (2) :
: use is _shawn to the contrary, strike the co ,
ompanies Register at the end of 3 months after thcm

(7) The Registrar must wiEs .
. publish in the Gaze .
the company’s name has been struck off the Coft;;ama l?:sn ;

(8) On publicati :
dissolved. on of the notice under subsection ),

e Registrar has published notice in the Gazette, unless cause is
o the contrary, the Registrar may strike the company’s name off the

Register at the end of 3 months after the date of the notce in

.+ must then publish a second Gazette notice indicating that
ay’s name has been struck off the Companies Register. Upon

L ion of the notice, the company is dissolved.

ent provisions in the predecessor CO

o herein is comparable to sections 291(4), 291(5), 291(6) and

) of the prcdeccssm cO.

. Court may strike off name of company not appropriate to be
r-ymmld up

 If, on application by the Registrar, it appears to the Court that a
w should be dissolved but, having regard to the company’s assets
her reasons, it would not be appropriate to wind up the company,
er that the company’s name be struck off the Companies

COMMENTARY

rt may ord
and the company dissolved.

} If an order is made, the compan

Registrar’s duty to act w| .
in the instances where a coiisai}?i:l;:{‘tefgaes ins‘ﬂ“?ﬁ_i
isa::::sonab_]:e cause to believe that: (i) ng ll';:i:ﬂ;to:zr(;
mmmsg; £;£2 ':‘lat the company’s affairs ate fully wound up and'
o n(,“ i ave to be made by the liquidator or provi
i i l-::: r_nadg for 6 consecutive months, the Registrar is
= DtICE' in the '_Gazettc and send the notice to the ¢

quicator or provisional liquidator (if any at all)

y is dissolved on the date of the

COMMENTARY

gistrar’s application to the Court to dissolve a company
¢ Repistrar may apply to the Court for a company to be struck off the
f anies Register and dissolved on the ground that having regard to the
£ ny’s assets or other reasons, it would not be appropriate to wind-up

Unl

- rzss s?wwn n.:) the contrary, the company’s name will be

2 zs:mes Register, and the company diss::)lvcd at the t‘.ﬂﬂ
er the date of the notice in the Gazette, , .

Notice sent by the Registrar
The Registrar may

. = ¥ SEHCI the notice of [h s X
register to the registered office of the com;a::?n pany beng S

mpany.

e company will be dissolved on the date of the order.
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Contenis
Section 7. Drawing up of order
! Section 8. Service of order, etc.
Section 9. Advertisement of order C 6 2 2
Schedule Petition on Ground that Mempbe, 11 e ap
ts Unfairly Prejudiced

Conipanies Ordinance (Cap. 622) New Forms

fff qf: C]::.cle.r | * SUB SIDIARY
. LEGISLATION

Indexc 53
CAP 622A Companies (Words and Expressions in Company Names)
Order
CAP 622B Companies (Disclosure of Company Name and Liability
Status) Regulation
CAP 622€ \.Companies (Accounting Standards {Prescribed Body))
Regulation
CAT 622D Companies (Directors’ Report) Regulation
CAN 622E Companies (Summary Financial Reports) Regulation
CAP 622F Companies (Revision of Financial Statements and Reports)
Regulation
CAP 622G Companies (Disclosure of Informaton about Benefits of
< Directors) Regulation
CAP 622H Companies (Model Articles) Notice
CAP 6221  Company Records (Inspection and Provision of Copies)
Regulation
CAP 622] Companies (Non-Hong Kong Companies) Regulation
CAP 622K Companies (Fees) Regulation
CAP 622L  Companies (Unfair Prejudice Petitions) Proceedings Rules

INTRODUCTION TO THE SUBSIDIARY LEGISLATION

As we are now all aware, there are 12 pieces of subsidiary legislation to this (new) 0.001
Companies Ordinance (Cap.622) which includes two amendment regulations.

These deal with the administrative, procedural and technical details of the
Companies Ordinance. Fourteen of these were gazette on various dates but all

of them came into force on 3 Mach 2014, the same date as the new Companies
Ordinance (Cap.622) came into effect. The subsidiary legislation have been
designated Cap.622A to Cap.622L.




0.002

0.003

0.004

0.005

0.006

0.007

Cap622: Hong Kong Companies Ordinanee

Time frame in which each of the subsidiary
legislation was placed in the gazette by the government

The first batch of the 12 subsidiary legislations for the implementation of the
Companies Ordinance were placed in the gazette back on 1 February 2013:

(1) Companies (Words and Expressions in Company Names) Order,

(2) Companies (Disclosure of Company Name and Liability Status)
Regulation,

(3) Companies (Accounting Standards (Prescribed Body)) Regulation,

(4) Companies (Directors’ Report) Regulation, and

(5) Companies (Summary Financial Reports) Regulation.

The second batch of the subsidiary legislation were the:

(6) Companies (Revision of Financial Statements and Reports) Regulation

(7} Companies (Disclosure of Information about Benefits of Directors)
Reguladon.

The above two subsidiary provisions were subject to the negative vetting procedure

of Legislative Council. As such, they were placed in the gazette on 22 March 2013
and were tabled before Legislative Council at the meeting of 27 March 2013,

The following third batch of subsidiary legislations for implementation of the
Companies Ordinance were placed in the gazette on or about May 2013:

(8) Companies (Unfair Prejudice Petitions) Proceedings Rules
(9) Companies (Disclosure of Information about Benefits of Directors)
(Amendment) Reguladon 2013
(10) Companies (Revision of Financial Statements
(Amendment) Regulation 2013
(11)  Company Records (Inspection and Provision of Copies) Regulation
(12) Companies (Model Ardcles) Notice -
(13) Companies (Non-Hong Kong Companies) Regulafion
(14) Companies (Fees) Regulation,

and Reports)

Note that items (9) and (10} were simply amendment regulations as they amended
the above items (2) and (6), respectively.

Companies (Residential Addresses and Identification
Numbers) Regulation still not in force

Itis certainly worthwhile to note that the one piece of subsidiary legislation which has
nol yef been put into force is the Companies (Residential Addresses and Identification
Numbers) Regulation. This regulation deals with the disclosure of detils of the
residential addresses and full identificaton or passport numbers of directors or
other officers (“protected information™). This regulation was carved out from other
regulations and, at the dme of this Second Editon, stll has not been put into effect.

Cap622: Substdiary Legiskatran

of the new Companies Ordinance, as originally proposed,

|
Division 7 of o of personal data of the directors and company

was to provide protection
secretaries 10 4 certain extent.

. o0 on the use of personal data for office holders under the new
3 tion 3 .

'IT!JCDmS pammsf;: Ordinance (as originally proposed) stated that

Protected information is not available at the Register to the public;

'nr? only information available is the correspondence addresses and
¢ only

parts of the identity numbers of the directors and the company

@
(i)
some

iii) f:;: 1::::; 'cxisﬁng personal data information currently on the R::grs'r_rarj
; a current or former director, reser'."e director or _crampany se:etran;
of a company may apply to the Regmrrar. and_pap[}g ad;fiee tﬂr i:; :
correspondence address substituted for their residential address (se
49 ¢t e Companies Ordinance); and - ) N
(iv) #iqyperson can apply to have part of their identity number masked.

Costizany Views )
Fhe)above proposed regime however attracted heared debates and argumen
e

i i p 3 inv ﬁgﬂd‘-"ﬁ
i e i [ 1 'y N -
OVer 1Ssues CDI}CE[mﬂg [h PTOIECUDI'I Uf pl’ VaC _'t) El'-t':f_‘[!l}lu of press, inves!

:ournalism and hindrance of civil process (such as service of documents).
jou

Iing the regime _
g‘ie;f::gn ngtidc of criticism and to avoid any further delay with the enactment

of the (new) Companies Ordinance (Cap. 622), the ‘-'\dmf'usurano.nl annou;\i;i
in late March 2013 that they were shelving th:.?sc -::omruversafal p[\_ovismns an .
Comparies (Residential Addresses and Tdeniification Nuntbers) Regilation W!]{b'; puton

for the time being? This legislation confinues to be shelved as of this date now.

List of Subsidiary Legislation enacted

The 12 pieces of subsidiary legislation, which provide for the relt:'j'am Eerfhmcal
and procedural matters for the implementation of the new Companies Ordinance

are as follows:

Cap. 622A: Companies (Words and Expressions in Company Names) Order

Cap. 622B: Companies (Disclosure of Company Name and Liability Status)
Regulation

Cap. 622C: Companies (Accounting Standards (Prescribed Body)) Regulation

For details of the Division 7 of Part 2, please refer to Vol.J of this publicaton. ——
B : fi e C eyriste

See New Arrangement for the Inspection of Personal Information on the anpanﬁ:sjs ﬁ r.h e

e Coti i ' J ¢ Bure: 28 March 2015,

new Companics Ordinance issued by Financial Services and the Treasury Burcau on
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Cap.622: Hong Kong Comppanies Ordinance

Cap. 622D: Companies (Directors’ Report) Regulation (Cap. 622D)
Cap. 622E: Companies (Summary Financial Reports) Regulation (Cap. 622E)

Cap. 622F: Companies (Revision of Financial Statements and Reports)
Regulation

Cap. 622G: Companies (Disclosure of Information about Benefits of Directors)
Regulation

Cap. 622H: Companies (Model Articles) Notice

Cap. 6221: Company Records (Inspection and Provision of Copies) Regulation
Cap. 622]: Companies (Non-Hong Kong Companies) Regulation

Cap. 622K: Companies (Fees) Regulation

Cap. 622L: Companies (Unfair Prejudice Petitions) Proceedings Rules

Summary of the Subsidiary Legislation enacted under
the new Companies Ordinance

i Ci A Fel

Companies (Words and Expressions in Company Names) Order (Cap. 6224)

This order was made:

(i) by the Financial Secrerary;

(i) under section 101 of the Companies Ordinance;
(iif) for the use of section 100(2)(k); and
(iv) was placed in the gazette on 1 February 2013,

Prior approval of the Registrar is required if a compay jkoposes to register
a name containing words or expressions stated in this order. This order came

into operation upon the commencement of section 101 of the Companies
Ordinance (3 March 2014).

Section 100(2)(b) of the (new) Ordinance retained an existing arrangement
under which approval has to be sought from the Registrar of Companies
should a company wish to register 2 name containing certain words or
expressions as specified in the subsidiary legislation. Cap. 622A sets out
the updated list of words and expressions by which a company is allowed
to choose from. This list basically follows the list from that of the former
Companies (Specification of Names) Order (Cap. 32E) (which was repealed
on commencement of the new Ordinance) bw/ with the addition of the words

o A

5 Cap.622: Subsidiary Legislation

! ard” to guard against the registration of a company
“Jevy” and “tourism board” to g o

hich gives people the impression that the company in question is

nAam C. . : < et

c w.bl] rg: the collection of levies or is connected in some way with the
e 1o

responst

Hong Kong Tourism Board.

that with this updated list in Cap. 622A, several words and expressions
NOI Earmer Cap. 32E were not retained as they were either duplicaive or no
in the fo )

Jonger required.
Campanies (Disclosure of Company Name and Liability Status) Regulation (Cap. 622B)

Section 659 of the new Ordinance empowers the Financia]l Secrmarg:'btz
make reguladons requiring a company to display, statli: or prr.wn:lv.::i prt,sl:;tl Zd
information in relation to disclosure of a company’s name and register
office. |

Cap. 622Baias made pursuant to sections 659 and 66[}.01: the (gew) Ordman;c
and wagpiaced in the gazette on 1 February 2013. 'I'”l'us regulation sets D;t the
reqyitement for a company to display its name at |Ts office, correspon cdnce
abd\Gocuments. This regulation came into opm_'anon upon t_hc same _ate
~s"when sections 659 and 660 of the (new) Ordinance came into operaton

(3 March 2014).

Note that sections 93 and 94 of the predecessor CO stipulated an::l stat—ed th;
requirements concerning the display and disclosure of a comlpanys regjs.tenlr ‘
name at the company’s offices. Cap. 622B, while re-enactiog the majority
of existing requirements, also introduced the following changes to these

requirements:

(a) the requirement for the company to paint or affix its name r:)l.l!:SldE of
its office is replaced by the requirement for the name to be d]splsa_ycd at
the office and so positioned that it can be easily seen by any visitor to
the office; , .

(b) exceptions in certain circumstances under which the relqmrementl(g
display the name of the company concerned may be dispensed wit
after taking into account the usual practices of company service
providers and liquidators; N

(c} provisions added to accommodate the u_se of electronic devices or
the display of company names at a location shared h\ morc- tharT six
companies which takes into considcraliun. that a location may serve as
the registered offices of multiple companies; af:d 2

(d) the obligation to state the company’s rcgls'tere_d name (and the
lability status where applicable) in all communication documents and

transaction instruments.
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PART 2
ConTENTS OF REVISED DOCUMENTS

3. Requirements regarding contents of revised financial statements

(1) A provision of the Ordinance or relevant Regulation as to the re-
quirements regarding the contents of the financial statements of a com-
pany (other than a company falling within the reporting exemption for
the financial year concerned) applies to revised financial statements, as
it applies to the original financial statements, as if the revised financial
statements were prepared by the directors of the company on the date of
the original financial statements.

(2) Without limiting subsection (1), section 380(1) and (2) of the Or-
dinance applies to the revised financial statements of a company (other
than a company falling within the reporting exemption for the financial
year concerned), as it applies to the original financial statements, so as to
require the revised financial statements to give a true and fair view of the
matters mentioned in that section.

(3) A provision of the Ordinance or relevant Regulation as to the re-
quirements regarding the contents of the financial statements of a com-
pany falling within the reporting exemption for a financial year applies
to revised financial statements, as it applies to the original financial state-
ments, as if the revised financial statements were prepared by the directors
of the company on the date of the original financial statements.

(4) Ifthe directors of a company cause any financial statemets to be
revised by replacement, the directors must make in a promirieni, position
in the revised financial statements—

(a) a statement that the revised financial staterfianis'replace the
original financial statements for the finaneidl year specified
in the statement;

(b) a statement that the original financial statements—

(1)  are taken as having been revised by the directors on the
date of the original financial statements instead of on
the date of revision; and

(ii) accordingly do not deal with events between those 2
dates: and

(c) a statement as to—

(i) the respects in which the original financial statements
did not, as appears to the directors, comply with the
Ordinance or relevant Regulation; and

(ii) the material revisions to the original financial statements.

Cap.6 22F: Companies (Revision of Financal Staternents aid Reporis) Regalation

5) If the directors of a company cause any financial statements to be
revised by supplementary note, the directors must make in a prominent
ition in the supplementary note—
- (a) a statement that the supplementary note— .
(i) revises in certain respects the original financial state-
 ments; and
(ii) isto be treated as forming part of those statements; and
(b) a statement that the original financial statements—

(i) are taken as having been revised by the directors on the
date of the original financial statements instead of on
the date of revision; and

(ii) accordingly do not deal with events between those
2 dates.

(6) Inaddition to the requirements under subsection (4) or (5) (as the
Q i st also—
case may-tiz)»the directors mu ‘ -
() for a revision to a statement of financial position, cause the
§/
date of revision to be stated— . '
(i) for a revision by replacement, in the revised financial
statements; or .
(i) for a revision by supplementary note, in the supple-
mentary note; or _ .
(b) in any other case, cause the date specified by the directors
as the date on which the financial statements are taken as
having been revised to be stated— . .
(i) for a revision by replacement, in the revised financial
statements; or ‘
(ii) for a revision by supplementary note, in the supple-
mentary note.

(7) In this section, a reference to a provision of the Ordinance or rel-
evant Regulation is, if the provision has been amended-after the date of the
original financial statements but before the d.at_e of revision, a reference to
the provision as in force at the date of the original financial statements.

COMMENTARY

Overview - _
The whole of sections 3 to 6 of the Regulation deal with requirements as to
the contents and matters to be included in the revised reporting documents

Specifically, section 3 of the Regulation sets out the contents and matters
required to be included in the revised financial statements.
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The guiding principle is that these obligations and arrangements concerning
the original reporting documents as provided in the new Ordinance should
equally apply to the revised reporting documents, subject to necessary
modification.

Subsection 3(2) of the Regulation looks at the application of the
requirement to give a true and fair view under sections 380(1) and 380(2)
of the new Ordinance to revised financial statements where the exception
in section 380(7) of the Ordinance does not apply these requirements for
those companies falling within the reporting exempton. As such, the revised
financial statements of such companies are accordingly exempted from the
requirement to give a true and fair view.

Also note that in relation to revised financial statements (other than a revised
statement of financial position), the directors are required to cause the date
specified by them as the date on which the financial statements are taken
as having been revised to be stated in the revised financial statements or
the supplementary note (Section 3(6)(b) of Cap.622F), rather than the date
of approval as this was the case in the repealed Cap.32N. This requirement
has been modified as the financial statements (except statement of financial

position) are not required to be approved by directors or dated under the new
Ordinance.

Equivalent provision in the predecessor CO
This section 3 herein restates sections 3(1) to 3(5) and 3(11) of the repealed
Companies (Revision of Accounts and Reports) Regulation (Cap.32Nin:

4. Offences relating to section 3

(1) This section applies in respect of any revised flaancial statements
of a company a copy of which—
(a) 1is laid before the company in general meeting under section
429 of the Ordinance;
(b) is sent to a member under section 430 of the Ordinance:; or
(c) 1s otherwise circulated, published or issued by the company.
(2) If a director of a company fails to take all reasonable steps to
secure compliance with any of the following provisions as respects any
revised financial statements of the company, the director commits an
offence and is liable to a fine of $300000—
(a) foracompany not falling within the reporting exemption for
the financial year concerned—
(i) a provision mentioned in section 3(1) or (2);
(ii) section 3(4) or (5) (as the case may be) or section 3(6); or
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(b) foracompany falling within the reporting exemption for the
financial year concerned—
(i) a provision mentioned in section 3(3);
(ii) section 3(4) or (5) (as the case may be) or section 3(6).

(3) If a director of a company wilfully fails to take all rﬁ?a_sonable
steps to secure compliance with any of the following provisions as
respects any revised financial statements of the company, the_ director
commits an offence and is liable to a fine of $300000 and to imprisonment
for 12 months— _ o - :

(a) fora company not falling within the reporting exemption for
the financial year concerned—
(i) a provision mentioned in section 3(1) or (2); _
(ii) section 3(4) or (5) (as the case may be) or section 3(6);

or

o) for a company falling within the reporting exemption for the
financial year concerned—
(i) aprovision mentioned in section 3(3);
(iij section 3(4) or (5) (as the case may be) or section 3(6).

(4) If a person is charged with an offence under subs_.e-::tion {_2_} -far
failing to take all reasonable steps to secure cc-mplianc_e; w.ﬂhl a provision
mentioned in subsection (2)(a)(i) or (ii) or (b)(i) or (ii), it is a defcnn?e
to establish that the person had reasonable grounds to believe, and did
believe, that a competent and reliable person— B

(a) was charged with the duty of ensuring that the provision was
complied with; and
(b) was in a position to discharge that duty.

(5) In this section, a reference to a provision of the Ordinance or rel-
evant Regulation is, if the provision has been amended after the date of the
original financial statements but before the date of revision, a reference to
the provision as in force at the date of the original financial statements.

COMMENTARY

Overview .
If a director fails to ensure the revised financial statements to comply with
all the provisions, he commits an offence.

Equivalent provision in the predecessor CO _
This section 4 restates sections 3(6) to 3(11) of the repealed Companies
(Revision of Accounts and Reports) Regulation (Cap.32N).

F4.01
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5. Matters to be included in revised directors’ report

(1) A provision of the Ordinance or relevant Regulation as to the mat.
ters to be included in a directors’ report of a company applies to a revised
d]re‘ctors" report, as it applies to the original directors’ report, as if the
revised directors’ report were approved by the directors of the company og
the date of the original directors’ report.

(2) If the directors of a company make revisions to a directors’ report
by replacement, the directors must make in a prominent position in the
revised directors’ report—

(a) a statement that the revised directors’ report replaces the
original directors’ report for the financial year specified in
the statement;

(b) a statement that the revised directors’ report—

(i) istaken as having been approved by the directors on the
date of the original directors® report instead of on the
date of revision; and

(if) accordingly does not deal with events between
those 2 dates; and

(c) a statement as to the material revisions to the original
directors” report.
(3) If the directors of a company make rev

by supplementary note, the directors must ma
in the supplementary note—

isions to a directors’ report
ke in a prominent positich

(a) a statement that the supplementary note—

(i) revises in certain respects the original directdrs report;
and
(i) is to be treated as forming part of that rejport: and
(b) a statement that the revised directors’ TEpoRtL "
(i) is taken as having been approved uythe directors on the
date of the original directors’ report instead of on the
date of revision; and

(ii) accordingly does not deal with events between those
2 dates.

(4) In addition to the requirements under subsection (2) or (3) (as

the case may be), the directors must also cause the date of revision to be
stated—

(a) fora revision by replacement, in the revised directors’ report;
or :

(b) for a revision by supplementary note, in the sy

lement.
note. P g

_gure comp
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(5) Ifa director of a company fails to take all reasonable steps to se-
2 liance with any of the following provisions as respects a revised
- * report of the company, the director commits an offence and is

Jiable to a fin of $150000—

(a) a provision mentioned in subsection (1);
(b) subsection (2) or (3) (as the case may be) or subsection (4).

(6) Ifadirector of a company wilfully fails to take all reasonable steps
to secure compliance with any of the following provisions as respects a
revised directors’ report of the company, the director commits an offence
and is liable to a fine of $150000 and to imprisonment for 6 months—
(a) a provision mentioned in subsection (1);
(b) subsection (2) or (3) (as the case may be) or subsection (4).

(7) If a person is charged with an offence under subsection [5‘] .fnr
failing to #iKe all reasonable steps to secure compliance with a provision
mentiofiéatin subsection (5)(a) or (b), it is a defence to establish that the

on Jiad reasonable grounds to believe, and did believe, that a compe-
tent and reliable person—
(a) was charged with the duty of ensuring that the provision was
complied with; and
(b) was in a position to discharge that duty.

(8) In this section, a reference to a provision of the Ordinance or
relevant Regulation is, if the provision has been amended after the date of
the original directors’ report but before the date of revision, a reference to
the provision as in force at the date of the original directors’ report.

COMMENTARY

Overview
Section 5 is self-explanatory as this provision sets out the content and
matters required to be included in a revised director’s report.

Equivalent provision in the predecessor CO
Section 5 restates section 4 of the repealed Companies (Revision of Accounts
and Reports) Regulation (Cap.32N).

6. Matters to be included in revised summary financial report

(1) A provision of the Ordinance or relevant Regulation as to the mat-
ters to be included in a summary financial report of a company applies to
a revised summary financial report, as it applies to the original summary
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member (J% 5 ) excludes—
(a) amember who is an employee of the company; and
(b) a person who was a member while being an employee of gha!
company and who continues to be a member after Cceasing :.
be such an employee. :

- (4) For the purposes of this article, 2 or more persons who hold sh; es
in the company jointly are to be regarded as 1 member. |

PART 3
DirecTORS AND COMPANY SECRETARY

Division 1—Directors” Powers and Responsibilities

3. Directors’ general authority

(-ljl Subject to the Ordinance and these articles, the business and
affairs of the company are managed by the directors, who may exercise all
the powers of the company. '

{2_} An alteration of these articles does not invalidate any prior act of
the directors that would have been valid if the alteration had not been made.

. S \
(3) The powers given by this article are not limited by any other ‘

power given to the directors by these articles. \

(4) A directors’ meeting at which a quorum is present may exercise
all powers exercisable by the directors.

4. Members’ reserve power

(1) The members may, by special resolution, direct the directors to
take, or refrain from taking, specified action.

(2) The special resolution does not invalidate anything that the direc-
tors have done before the passing of the resolution.

5. Directors may delegate

(1) Subjectto these articles, the directors may, ifthey think fit, delegate
any of the powers that are conferred on them under these articles—
(a) toany person or committee;
(b) by any means (including by power of attorney);
(c) toany extent and without territorial limit;
(d) in relation to any matter; and
(e) on any terms and conditions.
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D) If the directors so specify, the delegation may authorize further
delegation of the directors’ powers by any person to whom they are

delegated.

(3) The directors may— _
(a) revoke the delegation wholly or in part; or
(b) revoke or alter its terms and conditions.

6. Committees

(1) The directors may make rules providing for the conduct of

pusiness of the committees to which they have delegated any of their

POWEIS.

(2) The committees must comply with the rules.

Division 2—Decision-taking by Directors

1. Directors to take decision collectively

(1) A decision of the directors may only be taken—
(a) by a majority of the directors at a meeting; or
(b) in accordance with article 8.
(2) Paragraph (1) does not apply if—
(a) the company only has 1 director; and
(b) no provision of these articles requires it to have more than
one director.
(3) Ifparagraph (1) does not apply, the director may take decisions
without regard to any of the provisions of these articles relating to
directors” decision-taking.

8. Unanimous decisions

(1) A decision of the directors is taken in accordance with this article
when all eligible directors indicate to each other (either directly or indi-
rectly) by any means that they share a common view on a matter.

(2) Such a decision may take the form of a resolution in writ-
ing, copies of which have been signed by each eligible director or
to which each eligible director has otherwise indicated agreement in
writing.

(3) A reference in this article to eligible directors is a reference to
directors who would have been entitled to vote on the matter if it had been
proposed as a resolution at a directors’ meeting.
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(4) A decision may not be taken in accordance with this article §

the eligible directors would not have formed a quorum at a dire
meeting.

9. Calling directors’ meetings

(1) Any director may call a directors” meeting by giving notice of the
meeting to the directors or by authorizing the company secretary to giva.
such notice.

(2) Notice of a directors” meeting must indicate—
(a) its proposed date and time; and
(b) where it is to take place.

(3) Notice of a directors’ meeting must be given to each director, but
need not be in writing.

10. Participation in directors’ meetings

(1) Subject to these articles, directors participate in a directors’ meet.
ing, or part of a directors’ meeting, when—
(a) the meeting has been called and takes place in accordance
with these articles; and d
(b) they can each communicate to the others any information or opin- 0
ions they have on any particular item of the business of the meeting. U
(2) In determining whether directors are participating in a directois’

meeting, it is irrelevant where a director is and how they commusiicite
with each other. X

(3) Ifall the directors participating in a directors” meetihg-4re not in
the same place, they may regard the meeting as taking placé Wherever any
one of them is. :

11.  Quorum for directors’ meetings

(1) At a directors’ meeting, unless a quorum is participating, no
proposal is to be voted on, except a proposal to call another meeting.

(2) The quorum for directors’ meetings may be fixed from time to
time by a decision of the directors and unless otherwise fixed it is 2.

12, Meetings if total number of directors less than quorum

If the total number of directors for the time being is less than the

quorum required for directors’ meetings, the directors must not take any
decision other than a decision—
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(a) toappoint further directors; or
(b) to call a general meeting so as to enable the members to
appoint further directors.

13. Chairing of directors’ meetings

r (1) The directors may appoint a director to chair their meetings.
'{2) The person appointed for the time being is known as the

(3) The directors may terminate the appointment of the chairperson
atany time. - R

(4) If the chairperson is not participating in a directors meeting within
10 minutes of the time at which it was to start or is unwilling to chalrt]_w_meet-
mg., the parti¢ipating directors may appoint one of themselves to chair it.

14. Chairperson’s casting vote at directors’ meetings

{1\ If the numbers of votes for and against a pmpos.al are equal, Fhe
@;a;r;)ersun or other director chairing the directors” meeting has a casting
-mte. . &

(2) Paragraph (1) does not apply if, in accordance with thesn.f art}cles,
the chairperson or other director is not to be counted as participating in the

decision-making process for quorum or voting purposes.

15. Alternates voting at directors’ meetings

A director who is also an alternate director has an additional vote on

behalf of each appointor who—

(a) is not participating in a directors’ meeting; and N
(b) would have been entitled to vote if he or she were partici-
pating in it.

16. Conflicts of interest

(1) This article applies if— _ _

- (a) a director is in any way (directly or indirectly) interested in a
transaction, arrangement or contract with the company that
is significant in relation to the company’s business; and

(b) the director’s interest is material.
(2) The director must declare the nature and extent of the director’s
interest to the other directors in accordance with section 536 of the
Ordinance.

209




Cap.622: Hong Kong Canpanies Ordinance Cap.6221H: Conspanies (Mode! Articles) Notice

(a) there was a defect in the appointment of any of the directgpg
or of the person acting as a director:
(b) any one or more of them were not qualified to be a directgy
or were disqualified from being a director; '
(c) any one or more of them had ceased to hold office ag g
director; or ]
(d) any one or more of them were not entitled to vote on tha
matter in question. ]

Division 3—Appointment and Retirement of Directors

20 Appointment and retirement of directors

(1) A person who is willing to act as a director, and is permitted by
Jaw to do so, may be appointed to be a director—

[ (a) by ordinary resolution; or

(b) by a decision of the directors.

(2) Unless otherwise specified in the appointment, a director

19. Record of decisi t .
ceord of decisions to be kep appointed under paragraph (1)(a) holds office for an unlimited period of time.

The directors must ensure that the company keeps a written record of 1 (3) An appointment under paragraph (1)(b) may only be made to—
every decision taken by the directors under article 7(1) for at least 10 years (a) fill a casual vacancy; or
from the date of the decision. (b) appoint a director as an addition to the existing directors if
the~*otal number of directors does not exceed the number
ixed in accordance with these articles.
(4) A.dircctor appointed under paragraph (1 )(b) must—
ey retire from office at the next annual general meeting
following the appointment; or
(b) if the company has dispensed with the holding of annual
general meetings or is not required to hold annual general
meetings, retire from office before the end of 9 months after
the end of the company’s accounting reference period by
reference to which the financial year in which the director
was appointed is to be determined.

20. Written record of decision of sole director

(1) This article applies if the company has only 1 director and the
director takes any decision that—
(a) may be taken in a directors” meeting; and
(b) has effect as if agreed in a directors” meeting.

(2) The director must provide the company with a written record of
the decision within 7 days after the decision is made.
(3) The director is not required to comply with paragraph (2) if the
decision is taken by way of a resolution in writing.

(4) If the decision is taken by way of a resolution in writitig) the
company must keep the resolution for at least 10 years from the daie'of the
decision.

(5) The company must also keep a written record“\provided to it in

accordance with paragraph (2) for at least 10 years from the date of the
decision.

23. Retiring director eligible for reappointment

A retiring director is eligible for reappointment to the office.

24. Composite resolution

(1) This article applies if proposals are under consideration concern-
ing the appointment of 2 or more directors to offices or employments with

21. Directors’ discretion to make further rules the company or any other body corporate

(2) The proposals may be divided and considered in relation to each
director separately.

(3) Each of the directors concerned is entitled to vote (if the director
is not for another reason precluded from voting) and be counted in the
quorum in respect of each resolution except that concerning the director’s
OWn appointment.

Subject to these articles, the directors may make any rule that they
think fit about—
{a) how they take decisions; and

(b) how the rulesare to be recorded or communicated to directors.
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25. Termination of director’s appointment Division 4—Alternate Directors

A person ceases to be a director if the person—
(a) ceases to be a director under the Ordinance o
Companies (Winding Up and Miscellaneous Ppoy
sions) Ordinance (Cap.32) or is prohibited from bejpg
director by law;
(b) becomes bankrupt or makes any arrangement
composition with the person’s creditors generally; |

(c) becomes a mentally incapacitated person;
(d) resigns the office of director by notice in writing of the
resignation in accordance with section 464(5) of the

2. ] Appﬂiﬂmeﬂt and removal of alternates

) A director (appointor) may appoint as an alternate any other
or. or any other person approved by resolution of the directors.

An alternate may exercise the powers and carry out the responsi-
< of the alternate’s appointor, in relation to the taking of decisions by
directors in the absence of the alternate’s appointor.

1(3} An appointment or removal of an alternate by the alternate’s
ointor must be effected—

Ordinance; (a) by notice to the company:; or
(e) for more than 6 months has been absent without the (b) inany other manner approved by the directors.
rectors’ permission from directors’ meetings held d ing (4) Tiendtice must be authenticated by the appointor.

that period; or
(f) is removed from the office of director by an ordinan
resolution of the company. ]

= (5) Fhe notice must—
. (a) identify the proposed alternate; and
o (b) if it is a notice of appointment, contain a statement

26. Directors’ remuneration authenticated by the proposed alternate indicating the

\b ' proposed alternate’s willingness to act as the alternate of the
(1) Directors’ remuneration must be determined by the company ata Q) appointor.
general meeting. ‘ ~ (6) If an alternate is removed by resolution of the directors, the
(2) A director’s remuneration may— D company must as soon as practicable give notice of the removal to the
(a) take any form; and alternate’s appointor.

(b) include any arrangements in connection with the payent of

a retirement benefit to or in respect of that directen 29. Rights and responsibilities of alternate directors

(%) Directoss! semumeration acomes from day to day. .I (1) Analternate director has the same rights as the alternate’s appointor

in relation to any decision taken by the directors under article 7(1).

~ (2) Unless these articles specify otherwise, alternate directors—
(a) are deemed for all purposes to be directors;

(b) are liable for their own acts and omissions;

(c) are subject to the same restrictions as their appointors; and
(d) are deemed to be agents of or for their appointors.

(3) Subject to article 16(3), a person who is an alternate director but

not a director—

(a) may be counted as participating for determining whf:thcr a
quorum is participating (but only if that person’s appointor is
not participating); and

27. Directors’ expenses

The company may pay any travelling, accommodation and o her:
expenses properly incurred by directors in connection with—
(a) their attendance at—

(i) meetings of directors or committees of directors;

(ii) general meetings; or
(iii)  separate meetings of the holders of any class of shares

or of debentures of the company; or

(b) the exercise of their powers and the discharge of their
responsibilities in relation to the company.
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(b) may sign a written resolution (but only if it is not signed,

to be signed by that person’s appointor). ]

(4) An alternate director must not be counted or regarded as s

than one director for determining whether— '
(a) a quorum is participating; or

(b) adirectors’ written resolution is adopted. (L.N. 127 of 2013

(5) An alternate director is not entitled to receive any remune :

from the company for serving as an alternate director.

:ui;.
(6) But the alternate’s appointor may, by notice in writing made to the

company, direct that any part of the appointor’s remuneration be paid g
the alternate. T

30. Termination of alternate directorship

(1) An alternate director’s appointment as an alternate terminates—
(a) if the alternate’s appointor revokes the appointment by no-
ticie to the company in writing specifying when it is to ter.
minate; '
(b) on the occurrence in relation to the alternate of any event v
which, if it occurred in relation to the alternate’s appcim:uﬁ él‘
would result in the termination of the appointor’s appoint- O —
ment as a director; \Q
(¢} on the death of the alternate’s appointor; or S -:
(d) when the alternate’s appointor’s appointment as a ditector '
terminates. _
(2) Ifthe alternate was not a director when appointed as\an alternate,
the alternate’s appointment as an alternate terminates if— .
(a) the approval under article 28(1) is withdréwsn or revoked: or

(b) the company by an ordinary resolutiafijassed at a general
meeting terminates the appointment.

Division S—Directors’ Indemnity and Insurance

31. Indemnity .

(1) A director or former director of the company may be indemnified
out of the company’s assets against any liability incurred by the direc-
tor to a person other than the company or an associated company of the
company in connection with any negligence, default, breach of duty or

breach of trust in relation to the company or associated company (as the
case may be).
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...) paragraph (1) only applies if the indemnity does not cover—

(a) any liability of the director to pay—

(i) a fine imposed in criminal proceedings; or

(ii) a sum payable by way of a penalty in respect of
non-compliance with any requirement of a regulatory
nature; or

(b) any liability incurred by the director—

(i) in defending criminal proceedings in which the
director is convicted;

(i) in defending civil proceedings brought by the
company, or an associated company of the company,
in which judgment is given against the director;

(iii) in defending civil proceedings brought on behalf of
the company by a member of the company or of an as-
sociated company of the company, in which judgment
is given against the director;

(iv) in defending civil proceedings brought on behalf of
an associated company of the company by a mem-
ber of the associated company or by a member of
an associated company of the associated company,
in which judgment is given against the director; or

(v) in connection with an application for relief under
section 903 or 904 of the Ordinance in which the
Court refuses to grant the director relief.

(3) A reference in paragraph (2)(b) to a conviction, judgment or

~ refusal of relief is a reference to the final decision in the proceedings.

(4) For the purposes of paragraph (3), a conviction, judgment or

refusal of relief—

(a) ifnot appealed against, becomes final at the end of the period
for bringing an appeal; or

(b) if appealed against, becomes final when the appeal, or any
further appeal, is disposed of.

(5) For the purposes of paragraph (4)(b), an appeal is disposed of if—

(a) it is determined, and the period for bringing any further
appeal has ended; or

(b) it is abandoned or otherwise ceases to have effect.

32. Insurance

The directors may decide to purchase and maintain insurance, at the

expense of the company, for a director of the company, or a director of an
associated company of the company, against—
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